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ADVERTISEMENT. 


Numerous  inquiries  for  the  Code  of  Civil  Procedure  in 
A  Bmall  compass,  whicli  would  in  fact  as  well  as  in  name  be 
a  *^  pocket  code,"  have  induced  the  publisher  to  issue  thia 
present  edition. 

In  addition  to  the  large  and  annotated  codes,  the  busy 
practitioner  finds  it  necessary  to  have  at  his  hand  for  ready 
reference,  a  small  edition  in  one  volume,  that  will  enable 
him  to  turn  in  a  moment  to  any  section  desired.  The 
volume  can  easily  be  carried  in  an  ordinary  pocket. 

The  amendments  are  inserted  in  their  proper  places  up 
to  the  close  of  the  Legislature  of  1889. 

Thb  Publishbb. 

Nbw  York,  July^  1889. 
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State  or  Niw  Tork, 
Omci  or  Secrxtart  or  State, 
Albany,  August  14th,  1877. 

Messrs.  Ward  &  Peloitbet, 

80  Nassau  st..  New  York  City. 

Gentlemen  : — I  return  to  you  herewith  a  copy  of  your  edition  ol  the 

New  Yorli  Code  op  Civil  Procedure  with  my  certificate  of  its  correctness 

attached. 

Respectfully  yours, 

EDGAR  K.  APGAR. 


CERTIFICATE  OF  THE  SECRETARY  OF  STATE. 


State  op  New  York, 
Oppice  op  the  Secretary  op  State 


.  )  88. 

I,  Edgar  K.  Apgar,  Deputy  and  Acting  Secretary  of  State,  do  hereby 
certify  that  the  following  book  contains  a  correct  transcript  of  the  Code  op 
Civil  Procedure,  passed  June  2,  1 876,  as  amended  and  completed  by  the 
acts  of  the  Legislature  passed  since  its  enactment. 

In  Witness  Whereof,  I  have  hereto  set  my  signature,  at  the  City 
of  Albany,  this  14th  day  of  August,  in  the  year  one  thousand 
eight  hundred  and  seventy-seven. 

EDGAR  K.  APGAR, 
Dtputjf  and  Acting  Secretary  of  State, 
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SECTIONS  CONSTRUED. 


Consult  also,  Tables  **  Sections  Construed,  1885  to 
1887,^' and  '' Sectimis  Construed,  1888,' '  post. 


_^   2.  66.  243. 

8  D^.  466.  S  Civ.  Pro.  843;  8  go  N.  Y.  681. 

Id.  141,  253;  4Id.  44,  w  x^.  * .  «»i. 

4.  140;  5  Id.  19,  24, 146,  o^o 

2   Ci>.  Pro.  868;  ^^^  153  IM  2|J;  10  ^^^^f  ^  ^ 

^  ^-  ^'  ^'  fd' ikTsO  Hun  ^21  I  Civ.   Pro    36;    6* 

o  04  How.  79;  65  Id!  fi!?^''-^^'  10  Daly, 

or.-      D      o^n     ^  4^;   67  Id.  267;    2  *^- 

8  Civ.  Pro.  879 ;  4  Dem   466 

IG.  265 ;  26  Hun,  1.  ^'''"'  ^-  266. 

r,o  3  Civ.  Pro.  36;  14 

9.  -  ^,„  •J'-     ..  -„  Abb.  N.  C.  32  ;  49 

8  Civ.  Pro.   879  :  °  ^^^-  ^^^'  ^•'  ^  Super.  234 ;   50  Id. 

28  Hun,  1.  281. 

14.  4  Civ.  Pro.  413.  284. 

2  Civ.  Pro.  259  ;  ^  ^^  65  How.  300 

3  Id.  236  ;  4  Id.  148,  102. 

265;  5  Id.  401;  6  Id.  4  Civ.  Pro.  179.  288 

43;»rN.  Y.521;48  49  Suner   1 

Super.  133.  HO.  49  Super.  L 

^-  •  4  Civ.  Pro!  265.  295. 

2  Civ.  Pro.  122;  4  181  83N.  T.93. 

Id.  148;  1  Dem.  849.  4  civ.  Prci.  146.  3I5. 

17.                   .  Ig2  6  Civ.  Pro'.  194. 

5Red.866;2D€ia.     ^  4Ptv   Pro  14IL 

191;  30  Hun,  628.  *  ^^^'  ^°-  ^^  317^ 

90  155.  67  How.  808. 

2Civ.'pri.  186.  8  dv.  Pro.  16. 

^^'  8  dv  ^Proses  9  Daly.  176. 

00  N.  Y.  S21.  **  ^^'  "^-  ^^' 

00  190.  335. 

50  Su«er  W  ^  N.  Y.  527;  90  «  Hun,  815. 

50  Super.  286.  j^    B8;  93  Id.  650; 

37  94  Id.  638.  338. 

29  Hun,  k  191.  4Civ.  Pro.  887. 

A  a  2  Civ.  Pro.  23;  Bf  oa(\ 

46.  N.  Y.   153 ;   93  *l".  ^  ^.  ^^l'       ^^^ 

87  Hun,  78.  168,  650;  94  Id.  638;  cJJ^^'  Jcf °-   '"*• 

18  Abb.  N.  C.  336.  89  N.  Y.  618. 

55- 

5Clv.  Pi?o.  26;  •  239.  365. 

W.207.  29  Hun,  18.  8  Civ.  Pro.  175. 
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369.                                    402.  438. 

9  Daly,  175.                                  2  Civ.  Pro.  427;  48  1   Civ.    Pro.    1.^ 

Super.  333.  145,  146   220;    2  Id. 

Q70  66;  3  Id.  «9;   4  Id. 

49  Super  168.                                        403.  276;  6  Id.  216. 

2  Dem.  29. 


873. 


12  Abb.  N.  C.  166. 


Id.  125 


439. 


OTWnw  JK1                                           406  ICiv.  Pro.  138;  2 

65  How.  861.                                           4U0.  j^    g      3  ^^    gg.   ^ 

o„o                                     95N.  Y.31.  j^    276;    6  Id.  117, 

373.  216:  66  How.  468. 
94N.Y.  aw                                       410. 

8  Civ.  Pro.  93;  92  .  .^ 

375.  ^sT'so'liun  ""^'l  I   Civ    Pro.    133, 
95  N.  Y.  617.                             gfiJi  ^6177  144;  6  Id.  43;  89  N. 

^^^"^•^  Y.  897;  30  Hun,  204; 

376.  413  66  How.  468. 
2  ay.  Pro.  294.                          g  civ.  Pro.  175;  8 


380.  Id.  182, 423.  89N.Y.S97. 


441. 
.Y.  a 

442. 


50  Super.  899.  ^14^ 

381 .  J.  ?V''d  fa?*  sId'  2  CJivrPro.  314;  5 
5  Civ.  Pro.  45.                          ^;>7' ;  93  K  V'5^i  ^^  «' 

94  Id.  217;1«)  Hun  .  .„ 

382.  342,  537;  48  Super.  44tJ. 

6  Civ.  Pro.  1;  87                   44, 333.  2  Civ.  Pro.  814. 
NY.  190;  9  Daly, 

281 ;  48  Super.  218,                                 416.  446. 

459;  81  Hun,  617.                            i  civ.  Pro.  151 ;  93  4  Civ.  Pro.  286;  87 

N.  Y.  93;   27  Hun,  N.  Y.  599;  27  Hun, 

883.                                 48;  63  How.  280;  50  f96. 
8  Civ.  Pro.  93, 180;                     Super.  456. 

92  N.  Y.  584;  98  Id.  447. 

522;  48  Super.  44.                                    417  5   Civ.   Pro.    108 

1  r\v   Prn    188-  2  368;    87  N.  Y.  599; 

385.                                    T^^  ?o?'  ^^'        •  13  Abb.  N.  C.  150. 


ooa  419  ^^^• 

386.  g  ^     J.      go  4  Civ.  Pro.  433;  50 

6  Civ.  Pro.  46;  2  ®  ^^^*  •"°'  ^^-  Super.  301;  13  A\)b. 

Dem.  630.  421  ^-  ^'  ^^* 

388.  How'79'*'''  ''^'  "^  449. 

6  Civ.  Pro.  85, 88;  *^°^-  *^'  1  Civ.  Pro.  26;  6 

48  Super,  213;  50  Id.  .  ^^  Id.  238;  31  Hun,  317; 

289;  14  Abb.  N.  C.  4^^-  «  McC.  141. 

13.  4  Civ.  Pro,  410;  6 

Id.  69;  63  How.  79.  ^r^Q 

„^^^-^  404  1    Civ.' Pro.    278, 

94  N.  Y.  217.  n  „  it;  i«i.  o  278,  2r9,  360;   8  Id. 

wJ^  £y-  ?^T^  ^^l'  ?  388;  6  Id.  51, 135;  12 

395.  M.  ^20  ;  5  Id   43;  6  ^j,^.  n.  C.  802,  805; 
2  Dem.   680  ;    28  J^jl  1' ?  91 N.  Y. 668,  ^4  ^i.  94.  49  snper. 

Hun,  16;  30  Id.  94.  1  ^^'  387.  459. 

396.  ^^^'  451. 

6  Civ.  Pro.  85.  *  <^i^-  P'°-  ^^^-  1  Civ.  Pro.  1, 138; 

,^^  4  Id.  144;  5  Id.  855; 

399  432.  98  N.  Y.  82. 

5  CiT.  Pro.  276.  ^'^'  ^'  ^^'  ^^^ 

401  435.  1  Civ.  Pro.  855;  5 

IS  Abb.  N.  C.  m:  »  Hun,  468.  l^^'^l^m-'^i 


SECTIONS  CONSTKUED. 


454. 

6  Civ.   Pro.  238; 
11  Abb.  N.  C.  115. 

458. 
2  Civ.  Pro.  21,  22, 
375;  4  Id.  105;  5  Id. 
379;  49  Super.  115. 

460. 

4  Civ.  Pro.  105;  49 
Super.  115. 

461. 
1  Civ.  Pro.  181. 

462. 

1  Civ.  Pro.  181. 

468. 

5  Civ.  Pro.  1;  S 
Dem.  642. 

469. 

2  Civ.  Pro.  21,  22; 
5  Id.  155, 162;  2  Dem. 
642. 

471. 
1  Civ.  Pro.  151;  2 
Dem.  642. 

479. 

6  Civ.  Pro.  69. 


481. 
2  Civ.  Pro.  252;  « 
la.  7,  202;  4  Id.  113 
126,  437;  5  Id.  300 
6  Id.  26;  31  Hun,  432 
13  Abb.  N.  C.  210 
9  Daly,  77  ;  2  McC: 
141, 166. 

484. 

1  Civ.  Pro.  285;  2 
id.  210,  317;  4  Id. 
158,  286;  5  Id.  135, 
433;  6  Id.  121;  48 
Super.  509;  82  Hun, 
882. 

487. 

2  Civ.  Pro.  399. 


488. 

1  Civ.  Pro.  285;  2 
Id.  174,  252;  4  Id.  18, 
158,  286;  6  Id.  387; 
BO  Super.  840. 

492. 
a  Civ.  Pro.  399. 


494. 
2  Civ.  Pro.  128. 

495.' 

4  Civ.  Pro.  867;  S 
Id.  235. 

498. 

5  Civ.  Pro.  235;  49 
Super.  152;  50  Id. 
840. 

499. 

5  Civ.  Pro.  285, 
887;  90  N.  Y.  483;  9 
Daly,  76;  49  Super. 
152;  50  Id.  340. 

500. 
1  Civ.  Pro.  252;  3 
Id.  227;  4  Id.  4,  245, 
428;  5  Id.  172,  221, 
224,  372,  430,  431: 
6  Id.  89,  54  ;  50 
Super.  801,  840;  9 
Daly,  76  ;  66  How. 
160;  67  Id.  445. 

501. 
1  Civ.  Pro.  168;  2 
Id.   128,  204:   3  Id. 
209,  255;  4  Id.  867; 
93  N.  Y.  552. 

602. 
1  Civ.  Pro.  216. 

507. 
90  N.  Y.  293. 

514. 
66  How.  150. 

515. 
1  Civ.  Pro.  204. 

516. 
1  Civ.  Pro.  204;  49 
Super.  51;  63  How. 
159. 

517. 
1  Civ.  Pro.  204. 

519. 
4  Civ.  Pro.  112;  50 
Super.  301. 

520. 
1  Civ.  Pro.  201. 

521 

6  Civ.  Pro.  106;  87 
N.Y.40;  90  Id.  896; 
90  Hun.  212. 


522. 

1  Civ.  Pro.  204;  90 
N.  Y.  110 ;  94  Id. 
129;  49  Super.  61;  GO 
Id.  801. 

523. 

2  CJv.  Pro.  84;  5 
Id.  69;  6  Id.  SO;  2 
Dem.  429. 

524. 
6  Civ.  Pro.  54;  14 
Abb.  N.  C.  316. 

525. 
2Mc.G.71;2Dem. 
429. 

526. 
2  Dem.  429;  94  N. 
Y.  574. 

528. 
2  Civ.  Pro.  84;  fl 
Id.  117. 

529. 
6  Civ.  Pro.  30. 

631.  — 

1  Civ.  Pro.  17, 464; 
2  Id.  409;  3  Id.  81, 
412;  4  Id.  64,  109, 
240,  317,  398;  5  Id. 
92,  239,  397;  6  Id. 
161,  188;  87  N.  Y. 
272;  49  Super.  139; 
66  How.  152,  447. 

532. 

2  Civ.  Pro.  44;  80 
Hun,  260;  64  How. 
80. 

534. 
10  Daly,  844. 

535. 
87N.Y.531. 

536. 
93  N.  Y.516. 

537. 

1  Civ.  Pro.  216;  i 
Id.  18;  5  Id.  221.410. 

538. 
6  Civ.  Pro.  221. 

539. 

2  Civ.  Pro.  424;  6 
Id.  1;  60  Super.  298, 
301. 


Ill 
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640. 

3  Civ.  Pro.  424:  6 
Id.  1;  60  Super.  296, 
BOl. 

541. 
6  ClT.  Pro.  1;  60 
Snper.  298. 

542. 

1  Civ.  Pro.  280;  2 
(d.  250;  5  Id.  22;  C6 
How.  129;  49  Super. 
53;  9  Daly,  52. 

544. 

4  Civ.  Pro.  349;  6 
Id.324;92N.Y.406. 

545. 
3  Civ.  Pro.  368;  4 
Id.  823;  5  Id.  69. 

546. 
8  Civ.  Pro.  202;  5 
Id.    172;    63  How 
271;  66  How.  447. 

547. 

2  Civ.  Pro.  252. 

548. 
48  Super.  113. 

549. 

1  Civ.  Pro.  211, 
398;  2  Id.  282;  4  Id. 
1,  840,  351;  6  Id.  1: 
6  Id.  77,  148,  184;  28 
Hub,  338;  30  Id.  553; 
94N.  Y.504;9Daly, 
335;  48  Super.  113, 
249.  391;  40  Id.  123; 
50  Id.  174 ;  2  AlcC. 
106. 

550. 

2  Civ.  Pro  834;  8 
Id.  109;  5  Id.  1.  268; 
6  Id.  184:  26  Hun, 
147.  542;  27  Id.  264: 
28  Id.  338,  478;  6C 
Buper.  367. 

551. 
26  Hun,  542. 

552. 
1  Civ.  Pro.  225;  S 
Id.  328. 

553. 
8  Civ.  Pro.  388:  49 
Super.  459;  12  Abb. 
N.  C.  807. 


557. 
1  Civ.  Pro.  44;  6 
Id.  1. 

558. 
1  Civ.  Pro.  44;  6 
Id.  1. 

559. 
31  Hun,  231. 

566. 
66  How.  1. 

568. 
1  Civ.  Pro.  44, 398; 

5  Id.  376. 

580. 
4  Civ.  Pro.  224. 

581. 
4  Civ.Pro.  224. 

587. 
2  Civ.  Pro.  61, 152; 
8  Id.  868. 

593. 
2  Civ.  Pro.  152. 

595. 
2  Civ.  Pro.  186. 

598. 
2  Civ.  Pro.  186. 

599. 

2  Civ.  Pro.  186;  4 
Id.  448. 

600. 

3  Civ.  Pro.  363;  5 
Id.  357;  49  Super. 
606. 

601. 

6  Civ.  Pro.  357. 

602. 

0  Civ.  Pro.  106. 

608. 

1  Civ.  Pro.  471;  6 
Id.  106;  90  N.  Y.  58; 
80  Hun,  70. 

604. 

2  Civ.  Pro.  94. 


606. 
1  Civ.  Pro.  484;  1 
Id.  879. 

607. 

1  Civ.  Pro.  484;  t 
Id.  879. 

609. 
1  Civ.  Pro.  464. 

610. 
1  Civ.  Pro.  484. 

613. 
66  How.  75. 

620. 
8  Civ.  Pro.  9,  2I5 
4  Id.  167;  81  Hun, 
301. 

623. 
6  Civ.  Pro.  164. 

629. 
65  How.  277,  819, 
826;  31  Han,  389. 

635. 
3  Civ.  Pro.  106;  6 
Id.  79;  27  Hun,  234; 
28  Id.  22;  29  Id.  265; 
63  How.  491;  66  Id. 
282;  11  Abb.  N.  O. 
175. 


636. 
1  Civ.  Pro.  411;  8 
Id.  75,  106,  1G2,  343; 
4  Id.  319,  353.  381; 
87  N.Y.  141: 26  Hun. 
24;  27  Id.  234,  242, 
269;  28  Id.  22;  30  Id. 
248;  9  Daly,  416;  11 
Abb.  N.  C.  175;  19 
Id.  477;  63  How.  47, 
491;  66  Id.  282;  67 
Id.  388. 


638. 
2  Civ.  Pro.  201;  91 
N.  Y.  668;  93  Id.  83; 
31  Hun,  271. 

64(}. 
4  Civ.  Pro.  4;  8 
Id.  26;  48  Super.  22a 


SECTIONS  CONSTRUED. 


**9 


641. 
4  Civ.  Pro.    180; 
827. 

644. 
4  Civ.  Pro.  180;  11 
Abb.  N.  C.  181. 

647. 
8  Civ.  Pro.  182;  4 
Id.  189;  63  How.  464. 

648. 
6  Civ.  Pro.  361;  6 
Id.  164;  89  N.T.  343. 

649. 
2  Civ.  Pro.  389;  8 
Id.  .182;  4  Id.  189;  6 
Id.  361;  6  Id.  164;  89 
N.  Y.  343 ;  98  Id. 
256;  9  Daly,  274. 


650. 
1  Civ.  Pro.  208, 
365,  366;  8  Id.  35l{ 
4  Id.  173;  29  Han, 
239;  12  Abb.  N.  C. 
459. 


651. 
1   Civ.   Pro.   308, 
866,  366;  3  Id.  351; 
4  Id.  173. 
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682. 

1  Civ.  Pro.  240, 
411;  8  Id.  291,  343; 
4  Id.  4;  89N.y.440; 
93  Id.  87;  SO  Han,  19. 

683. 
1  Civ.  Pro.  240 
411;  3  Id.  106,  343, 
347,  416:  5  Id.  191. 
261;  30  Hun,  19;  31 
Id.  424. 

685. 
98  N.  Y.  363. 

686. 
93  N.  Y.  363. 

687. 
93  N.  Y.  363. 

707. 
4Ci".  Pro.  393,1 
Abb.  N.  C.  180. 


708. 
4  Civ.  Pro.  393;  94 
N.  Y.  508. 

709. 
4   Civ.   Pro.    148, 
154;90N.  Y.-521;9£ 
Id.  651. 

713. 
4"  Civ.    Pro.    126, 
167;  29  Hun,  94, 633; 
94  N.  y.  343. 

715. 
4  Civ.   Pro.   167, 
418. 

719. 
2  Civ.  Pro.  275. 


721. 
1  Civ.  Pro.  133:  2 
Id.   422;   88   N.  Y. 
875;  26  Hun,  429;  9 
Daly,  295. 

)     722. 
89  N.  T.  242. 


723. 

1  Civ.  Pro..  188. 
448:  2  Id.  194,  422; 
8  Id.  376;  4  Id.  144; 
88  N.  Y,  500;  89  Id. 
22;  93  Id.  93;  14 
Abb.  N.  C.  94;  9 
Daly,  52;  1  Dem. 
849;  31  Hun,  827, 
424;  60  Snper.  301.  . 

724. 

2  Civ.  Pro.  194, 
800;  5  Id.  303;  90  N. 
y.  546;  9  Daly,  295. 
14  Abb.  N.  C.  510. 

727. 
14  Abb.  N.  C.  04. 

731. 
48  Super.  449. 

733. 
8  Civ.  Pro.  16B. 

737. 

4  Civ.  Pro.  20a 

738. 

3  Civ.  Pro.  T2;  OV 
How.  271;  48  Super.' 
449. 

740. 

5  Civ.  Pro.  808;  18 
Abb.  N.  C.  337. 

755. 

2  Civ.  Pro.  48;  8 
Id.  56,  445;  4  Id.  73; 
6  Id.  144;  48  Super. 
307. 

756. 

3  Civ.  Pro.  56, 446: 
4  Id.  76;  5  Id.  449;  6 
Id.l44;94N.Y.519; 
48  Super.  307. 

757. 
1  Civ.  Pro.  129;  2 
Id.  194;  4  Id.  73;  6 
Id.  144;  30 Hun, 444; 
8  McC.  149. 

760. 
8  Civ.  Pro.  48. 


xiv 


SECTIONS  CONSTKUED. 


705. 
2  McC.  149. 


708. 


8  Civ.  Pro.  884;  96 
N.  Y.  82. 

709. 
8  Civ,  Pro.  127;  6 
Id.  90, 106;  28  Han, 
294. 

770. 
26  Hun,    642;    9 
Daly,  61. 


772.    . 
4  Civ.  Pro.  203;  66 
Mow.  463  ;  2  McC. 

775. 

2  McC.  440. 

770. 
6  Civ.  Pro.  178. 

779. 

3  Civ.  Pro.  lis, 
a'yS;  2  Dem.  486;  26 
Hun,  618;  10  Daly, 
7L;  11  Abb.  N.  O. 
114;  66  How.  463. 

780. 
1  Civ.  Pro.  17, 162. 


781. 
»  6  Civ.  Pro.  188;  9 

McC.  440. 

783. 
6  Civ.  Pro.  188;  66 
How.  391 ;  14  Abb. 
N.  C.  510. 

787. 
89  N.  Y.  397. 

738. 
2  Dem.  627;  93  N. 
Y.  93. 

791. 
1  Civ.  Pro.  43,201; 
4  Id.  201;  5  Id.  66; 
91  N.  Y.  239;  92  Id. 
646,  647. 


793. 

4  Civ.  Pro.  201;  5 
Id.  66;  91  N.  Y.  239, 
646.647 

797. 
1  Civ.  Pro.  17;  66 
How.  205. 

798. 
66  How.  205,  468. 

799. 
1  Civ.  Pro.  191. 

803. 
1  Civ.  Pro.  169, 
180,  191,  193;  2  Id. 
70,  76;  4  Id.  183;  6 
Id.  33;  11  Abb.  N. 
C.  422;  5  Red.  686; 
49  Super.  385. 

804. 
1    Civ.    Pro.    169, 
180;  6  Id.  33. 

805. 
1  Civ.  Pro.  169;  6 
Id.  33. 

806. 
49  Super.  385. 

807. 
49  Super.  385. 

811. 
6   Civ.    Pro.    169, 
171;  63  flow.  84. 

812. 

5  Civ.  Pro.  412;  6 
[d.  43;  1  Dem.  171' 
36  flow.  75. 

813. 
1  Dem.  171. 

814. 
4  Civ.  Pro.  418. 

815. 
1  Civ.  Pro.  216. 

817. 
1  Civ.  Pro.  364;  90 
N.  Y.  812;  11  Abb. 
N.  C.  367. 


818. 
IS  Abb.  N.  G.  6& 

820. 
90  N.  Y.  234;   « 
Hud,  236. 

822. 

1  Civ.  Pro.  464;  a 
Id.  368;  28  Hon,  74. 

823. 
96  N.  Y.  2S8. 

825. 
6  Civ.  Pro.  41. 

827. 
6Civ.  Pro.  17a 

828. 
2  Civ.  Pro.  366;  4 
Id.  32<  6  Id.  62,  71; 
92  N.   Y.   239;    50 
Super.  412. 

829. 
1  Civ.  Pro.  47;  S 
Id.  1;  3  Id.  84,  )529, 
337;  6  Id.  62,  71, 235; 
88  N.  Y.  251,  546;  90 
Id.  298,  549,  G56;  92 
Id.  239:  95  N.  Y.  48, 
316,  494,  516  ;  26 
Hun,  272.  386,  617; 
27Id.  331;28fd.423, 
432,  4S5;  29  Id.  470, 
498,  608;  80  Id.  526, 
555;  31  Id  46,  417, 
467;  32  Id.  414;  5 
Red.  69.  369;  1  Dem. 
39,  368;  9  Daly,  249; 
10  Abb.  N.  0.  64: 
•  13  Id.  20;  48  Super. 
610. 

830. 
1  Civ.  Pro.  247;  91 
N.  Y.  293. 

831. 
1  Civ.  Pro.  419. 

832. 
1  Civ.  Pro.  47;  91 
N.  Y.  241:  28  Han, 
150 ;  12  Abb.  N.  0. 
172. 

834. 

92  N.  Y.  274 ;  90 
Huu,  555;  1  Dem. 
368. 


BfiCTIONS  CONSTRUED.  »▼ 

635.  881.                                      957. 

S  (Jiv.  Pro.  866;  5  8  Civ.  Pro.  337;  4                        95  N.  Y.  fl81 

Bed.   181 ;   1  Denu  Id.  844. 

868.  058. 

882.  gSN.Y.  681. 

837.  93  N.  Y.  82. 


3  Civ.  Pro.  284;  4 
Id.  38;  6  Id.  152;  68 


965. 


How.  283.  883.  1  Civ.  Pro.  96. 

4  Civ.  Pro.  844;  27 
844.  H«»».  ^2.  967. 

5  Civ.   Pro.   101,  10  Daly,  603. 

876;  6  Id.  117.  885. 

3  Civ.  Pro.  448;  4 
g53  Id.  214;  2  Dem.  899.  968. 

28  Hun,  371.  *  C^^'  ^^*  ^^ 

B86. 
870.  ICiv.  Pro.  101;4  970. 

1  Civ.  Pro.  41,  and  ^^-  ^^^-  8  Civ.  Pro.  807. 

notey  185,   193,  294; 

2  Id.  169,  400;  3  Id.  887.  0,71 

99,  284,   333;    4  Id.  k  qw  Pro  444-  64  ^^■^' 

32,  38,  828,  330,  344,  How    378-   2ft  Han  ^5  N.  Y.  258. 

408;  5  Id.  96;  6  Id!  Sj^o  Sem  399       '       * 

152;  32  Hua,  12;  93  ^^'  ^  ^^'^'  ^^' 

N.  Y.  82;  66  How. 


974. 


287;    12  Abb.  N.  C.  888.  10  Daly,  508. 

462;  48  Snper.  101.  64  How.  378 ;  39 

Hun,  139.  ^r^r^ 

871.  ICiv.  Pro.  901;  I 
1  Civ.  Pro.  41  and  889.  jd.  82. 

note,  6  Civ.  Pro.  444;  64 

How.  37S ;  29  Hun,  930. 

872.  ^'^'  1  Civ.  Pro   168. 
1  Civ.  Pro.  41  and  „^  . 

note,  294;  4  Id.  328;  894.  noo 

5  Id.  101;  93  N.  Y.  48  Super.  118;   10  .  pw   Pro   <Wft.  fi 

82;  2  Dem.  298;  26  Abb.  N.  C.  324.  ^  ^^l  ^J^'  ,^' « 

Hun,  433;  29  Id.  441;  H"  J^^^u  o«  t  i  ^oo 

30  ll  61  79 ;  31  Id  ^ ,  ^  ^  V^^'  ®?i?-  ^ 

434 ;  11  Abb.  N.  C.  910.  06    How.    391;    *f 

4«19;  49  Super.  129:  8  Civ.  Pro.  255.  Hun,  71. 

67    How.    269 ;     2  983 

McC.  319,  321.                                                                          ^  1  Civ.  Pro.  868:  5 

or.,     T>j;.  oRR  Id.  135;  29  Hun,  187: 

87a.  ^  ^^'^'  ^'^'  '^'  83  Id.  71. 

1  Civ.  Pro.  41  and  ^^„ 

note,  92;  6  Id.  101;  923.  984.    . 

Jl  Abb.  N..  C.  421;  81  Hun,  519.  ^  civ.  Pro.  868;  S 

51  Hun,  233.  Id.  268;  3  Id.  127;  80 

noK  Hun,  455;  32  Id.  71; 

48  Su^r  101.  2  Civ.  Pro.  179.  ^^^^ 


942. 
877.  2  McC.  166. 


2  Civ.  Pro.  268. 


4  Civ.  Pro.  82.  986. 

2  Civ.  Pro.  968;  6C 
952.  flow.  891. 

4  Civ.  Pro.  11. 


880. 

1  Civ.  Pro.  92;  8  ^o-, 

€d.  284;  4  Id.  82,88,'  987. 

108.                                                         956.  1  Civ.  Pro.  866; 

%  N.  Y.  624.  Hun,  71. 


X'l 


SECTIONS  CONSTRUED. 


993. 
1  Civ.  Pro  247;  8 
Id.  171:6IcUS44;8S 
N.  Y.  6^. 

998. 
8  Civ.  Fix  171;  6 
Id.S44. 

997. 

04  N.  T.'d48;  48 
Saper.  622. 

998. 
82  Han,  200. 

999. 
1  Civ.  Pro.  292:  £ 
Id.  822,340;  5  Id.  8d: 
66  How.  608. 


1000. 
SO  Hnn,   166;  10 
Abb.  N.  0.  6. 

1001. 
94  N.  T.  248. 

1002. 
81Uan,222. 

1003. 
2  Civ.  Pro.  28;  81 
N.  Y.  681 ;   91  Id> 
630;  96  Id.  252. 

1008. 

0  Daly.  880. 

1009. 
96  N.  Y.  642 ;  9 
Dily,  880. 

1013. 

1  Civ.  Pro.  201, 
840;  4  Id.  800,  800; 
80  Han,  608;  81  Id. 
286 ;  12  Abb.  N.  C. 
888. 

1015. 
1  Civ.  Pro.  840;  11 
Abb.  N.  C.  114. 


1018. 
26Han,200;aOId. 
612;  81  Id   810. 


1019. 
6  Civ.  Pro.  216;  06 
How.  119. 

1021. 
4  Civ.  Pro.  270;  88 
N.  Y.  660. 

1023. 
2Clv.  Pro.  185;87 
N.  Y.  550 :  2  Dem. 
229;  96  N.  Y.  642. 

1041. 
92  N.  Y.   128  ;  C4 
How.  189;  65  Id.  866; 
80  Han,  98. 

1069. 
49  Saper.  618. 

1188. 
10  Daly,  418. 

1189. 
8  Civ.  Pro.  184. 

1200. 
2  McC.  256. 

1204. 
4  Civ.  Pro.  428;  87 
N.  Y.   40,   599 ;    26 
Han,  619;  66  How. 
441. 

1205. 
4  Ciy.  Pro.  428. 

1206. 
«  CiY.  Pro.  51. 


1207. 
8  Civ.  Pro.  1;  4 
Id.  126;  6  Id.  158;  50 
Saper.  298;  12  Abb. 
N.  C.  12;  13  Id.  210; 
10  Daly,  606. 


1216 
1  Civ.  Pro.  220;  I 
Id.  880;  11  Abb.  N. 
C.  180. 


1217. 
1  Civ.  Pro.  230:  • 
Id.  830;  11  Abb.  N. 
C.  180. 


1222. 
2  Civ.  Pro.  871. 

1224. 
2  Civ.  Pro.  871. 

1228. 
80Han,154;81Id. 
140. 

1229. 
1  Civ.  Pro.  410;  80 
Han,  1^;  81  Id.  140. 

1241. 
4  Civ.  Pro.  148;  20 
Han,  6S0;  48  Saper. 
188. 

1246. 
81  Han,  625. 

1247. 
81  Hnn,  625. 

1256. 

87  N.  Y.  10;   18 
Abb.  N.  C.  418. 


1266. 
8  Civ.  Pro.  191;  12 
Abb.  N.  O.  822. 


1208. 
2  Civ.  Pro.  457;  6 
Id.  148;  91  N.Y.  171; 
64  How.  452;  65  Id. 
621. 

1269. 
28  Han,  03. 


1016. 
IC  Daly,  16. 


1211. 
2  Civ,  Pro.  86. 


1274. 
6  Civ.  Pro.  415; 
Hun,  601. 


1278. 
m  How.  SWl ;  88 
N.Y.349. 

1279. 
5  Civ.  Pro.  407;  08 
N.Y.458. 

1281. 
02  N.  T.  622. 

1282. 
13  Abb.  N.  C.  18. 

1291. 
18  Abb.  N.  C.  1«. 

1294. 
65  How.  41,  a08. 

1295. 
2  Civ.  Pro.  1U. 

1296. 
2  Civ.  Pro.  IM. 

1297. 
87  N.  Y.  503. 

1300. 
2  Civ.  Pro.  194;  9 
Daly,  483. 

1301. 
95  N.  Y.  645;  27 
Hun,  384. 

1 803. 
90  N.  Y.  546;   9 
Daly,  173. 

1306. 
1  Civ.  Pio.  872;  2 
Id.  36  ;    48  Super. 
299. 

1310. 
93  N.  Y.   582 ;   1 
Dem.  158. 


1311. 
9  Daly,    173 ;    18 
Abb.  N.  C.  481. 


SECTIOX:;  (^oXs;TRrED. 

1312. 
95N.  Y.  675. 


1315. 

92  N.  Y.  537,  632; 
2  McC.  342. 

1316. 
6  Civ.  Pro.  121;  95 
N.  Y.  645;  27  Hun, 
884. 

1317. 
9  Dftly,  483. 

1318. 
■  6  Civ.  Pro.  233. 

1319. 
4  Civ.  Pro.  284. 


1323. 
2  Civ.  Pro.  134;  29 
Hun,  215:   9  Daly, 
176. 


1326. 
2  Civ.  Pro.  36;  6 
Id.  169,171;  10  Abb. 
N.  0.  407;  48  Super. 
299. 


1327.      ^ 
4  Civ.  Pro.  334^ 
Hun,  598;  31  Id.  629; 
10  Abb.  N.  C.  407; 
66  How.  283. 

1328. 
6  Civ.  Pro.  226. 


1829. 
6  Civ.  Pro.* 226;  10 
Daly,  863. 

1331. 
4  Civ.  Pro.  334;  29 
Hun,  598. 

1382. 
10  Abb.  N.  C.  407; 
18  Id.  481. 


XVll 

1334. 
66  How.  283  ;  10 
Abb.  N.  C.  407. 


1335. 

3  Civ.  Pro.  58;  5 
Id.  81;  C  Id.  226;  66 
How.  349. 

1336. 
93  N.  Y.  650 ;   94 
Id.  248. 

1337. 

5  Civ.  Pro.  340;  87 
N.Y.  514,623;  91Id. 
4;>2. 

1338. 
♦     5  Civ.  Pro.  340;  87 
N.  Y.  514,  6^. 

1340. 
l.Civ.  Pro.9;5Id. 
81. 

1342. 

6  Civ.  Pro.  74;  64 
How.  515. 

1347. 

4  Civ.  Pro.  203;  6 
Id.  76. 

1349. 
93  N.  Y.  650 ;  81 
Hun,  531. 

1850. 
93  N.  Y.  650 ;  94 
Id.  248. 

1351. 

1  Civ.  Pro.  9,  21f  i 
S  Id.  303. 

1853. 
.64  How.  831. 

1356. 

2  Civ.  Pro.  379;  6 
Id.  279;  64  How.  881. 

1357. 
8  Civ.  Pro.  879. 


TV  :i 


SECTIONS  COXSTRUED. 


1361. 
64  flow.  831. 


1365. 

4  OlT.  Pro.  68;  1 
t>em.  175. 

1366. 
2  Civ.  Pro.  186;  8 
Id.  88;  6  Id.  178. 

1368. 
1  Civ.  Pro.  402. 

1369. 
1  Dem.  176. 

1370. 

4  Civ.  Pro.  893. 

1371. 

5  Civ.  Pro.  426;  27 
Hun,  425;  29  Id.  14. 

1375. 
4  Civ.  Pro.  53. 

1380. 
28  Hun,  452. 

1381. 
28  Hnn,  452;   80 
Id.  570;  1  Dem.  849. 

1391. 
4  Civ.  Pro.  274;  80 
Hun,  242. 

1405. 
4  Civ.  Pro.  179;  6 
Id.  157. 

1419. 

2  Civ.  Pro.  2». 

1421. 
8  Civ.  Pro.  165:  6 
Id.  28,  '691. 

1422. 

3  Civ.  Pro.  165;  6 
Id.  28,  391. 


1423. 
8  Civ.  Pro.  166;  6 
Id.  28,  391. 


1424. 
6  Cir.  Pro.  891. 

1425. 
6  Civ.  Pro.  891. 

1426. 
8  ClT  Pro.  166. 

1437. 
2  Civ.  Pro.  306. 

1440. 
2  Civ.  Pro.  806. 

1441. 
81  Hnn,  622. 

1461. 
81  Hun,  622. 

1464. 
8  Civ.  Pro.  89. 

1466. 
2  Civ.  Pro.  89. 


1487. 
1  Civ.  Pro.  286;  4 
Id.  1;  5  Id.  258;  90 
N.  Y.  399;  28  Hun, 
338;  49  Super.  1;  2 
McC.  196. 


1498. 
6  Civ.  Pro.  106. 

1500. 
8  Civ.  Pro.  896 

1501. 
3  Civ.  Pro.  396;  93 
N.  Y.  348;  26  Hun, 
601;  11  Abb.  N.  O. 
422;  12  Id.  113. 

1502. 
6  Civ.  Pro.  363. 

1604. 
12  Abb.  N.  C.  80. 

1510. 
12Abb.N.C.80. 


1511. 
6  Civ.  Pro.  868. 

1515. 
6jCiy.  Pro.  89. 


1524. 
1  Civ.  Pro. 


1525. 
1  Civ.  Pro.  222;  S 
Id.  447;  90  N.Y.  288; 
60  Super.  177.  ( 


1526. 
1  Civ.  Pro.  222;  90 
N.  Y.  238. 


1529. 
6  Civ.  Pro.  418. 

1531. 
2  Civ.  "Pro.  238;  « 
Id.  89;  30  Hun,  521. 

1533. 
2  Civ.  Pro.  139;  4 
Id.  885;  80  Hnn,  340. 

1536. 
6  Civ.  Pro.  48. 

1539. 
14  Abb.  N.  0.  M 

1543. 
4  Civ.  Pro.  8SX 

1569. 
6  Civ.  Pro.  62. 

1570. 
6  Civ.  Pro.  62. 

1580. 
6  Civ.  Pro.  68. 

1596.    . 
6  Civ.  Pro.  98. 

1638. 
80  Hnn,  70. 

1670. 
1  Civ.  Pro.  281;  Ifi 
bb.  N.  C.  407. 


SECTIONS  CONSTRUED.  xix 

1678.                                    1763.  1784. 

1  Civ.  Pro.  126;  10                        5  Civ.-  Pro.  306;  2  6  Civ.  Pro.  118. 
Daly,  8S1.                                    McO.  422. 

1788 

1693.  1763.  8  Civ.  Pi^o.  in; 
87  Han,  48.                                   2  Civ.  Pro.  418;  6  484,  448. 

Id.  S06. 

1694.  '  1789. 

4  Civ.  Pro.  878.                                  1766.  8  Civ.  Pro.  127. 

2  Civ.  Pro.  416;  6 

1695.  Id.  184;  91  N.Y.  281.  1793^ 

9ai  Hun,  121.  8  Civ.  Pro.  442. 

1768. 

1708.                                               14  Abb.  N.  C.  100.  ^^rjrgg 

50  Super.  456.                                                     ^  2McC.  295. 

17OQ                                     2  Civ.  Pro.  416;  4  -1700 

o  ^.     ^      O..A                          M-  821 ;  5  Id.  306;  31  ^  „  t^*f^' 

2  CiV.  Pro.  259.                          Hun,  290;  65  How.  8McC.  295. 

808,  411 ;    10  Dal7» 

1720.  «>6.  1806. 

4  Civ.  Pro.  437.  8  Civ.  Pro.  127. 

1770. 

1721.  12  Abb.  N.  C.  169.  1807. 

5  Civ.  Pro!  69;  81  98  N.  Y.  3OT. 
Hun,  539.                                                  1773 

6  Civ.  Pro.  862.  1809. 

^/»T^  1     oift  ^  Civ.   Pro.    106, 

10  Daly,  219.                                        ^£775  113,  14  ^^b.  N.  C. 

5  Civ.  Pro.  116.  828. 
1726. 

2  Civ.  Pro.  222.  1810. 

on-     J      oflo    A  8  Civ.  Pro.  127;  6 

-««i^                                       8C1V.  Pro.  263;  4  Td  90  lOfi  n& 

1730.                                Id.  260;  98  N.  Y.  4V4.  ^'^'  ^'  ^^'  "^• 


1725. 


2  Cir.  Pro.  222. 

1778. 
1737.  2  Civ.  Pro.  50, 393^, 


1756. 
2  Ciy.  Pro.  416. 


1814. 
5  Civ.  Pro.  887. 


4  Civ.  Pro.  154;  31  5  Id.  274;  88  N.  Y. 

Han,  349.             '                          ^;  64  How;.^268: 12  1819. 

Abb.  N.  C.  2*8.  q  Civ   j>^  35.  3Q 

1739.  H«°>  537. 
4  Civ.  Pro.  154.                                  1780. 

8  Civ.  Pro.  36;  5  1825. 

1741.                                i^-il^„'  ®Lq.VtJ1'  1  ^^^'  36;  2  Id. 

«-  ^       -  1                                  28  Hun,  269;  32  Id.  o»wj  049          ' 

81  Hun,  349.                                190;  11  Abb.  N.  C.  '^'  '^'^• 

183;  49  Super.  234; 

sold.  281;  10 Daly,  1826. 

^^'  2  Dem.    22,   229, 

242. 


1781. 

1758.  4  Civ.  Pro.  230;  65  1832. 
1  Civ.  Pro.  419.                        How.  342.                                         1  Pem.  306. 

1759.  .^.  ^'^^^-  1838. 

6  Civ.  Pro.  84.  akk  ^^^n°\«f«^'  li  1  Dem.  806;  2  Id 

Abb.  N.  C.  436;  66  1^7 

How.  342.  "^' 


^x 

SECTIONS   ("0.\;^STRUED. 

1834. 

1926.. 

201T. 

1  Dem.  806. 

_92  N.  Y.  670;  « 
Hun,  44. 

64  How.  7. 

1835. 

s 

2032. 

67  How.  135,  474; 

1930. 

11  Abb.  N.  0. 119 

29  Hun,  684;  11  Abb. 

6  Civ.  Pro.  226;  29 

N.  C.  116. 

Han,  44. 

2045. 
24  How.  252. 

1836. 
91  N.   Y.  365;  29 

1931. 

2046. 

Hiin,  684;    11  Abb. 

5  Civ.  Pro.  226. 

64  How.  258. 

N.  C.  116;  66  How. 

194;  67Id.  135,  474. 

1932. 

2058. 

J^  %J  \M  Mr  • 

67  How.  271. 

98  N.  Y.  881. 

1861. 
5  Civ.  Pro.  84;  28 

1933 

2061. 

Him,  242;    1  Dem. 
519. 

8  Civ.  Pro.  295. 

64  How.  26S,             ^ 
2062. 

1865. 

1937. 

64  How.  262. 

5  Civ.  Pro.  198;  5 

92  N.  Y.  581. 

Red.    372,    376  ;    1 

<%  /\  /k  /ft 

Dem.  519. 

2066. 

1939. 

66  How.  29L 

1871. 

8  Civ.  Pro.  295. 

5  Civ.  Pro.  428. 

2067. 

1946. 

2  Civ.  Pro.  82  Vm, 

1897. 

2  Civ.  Pro.  111. 

462;  3  Id.  11. 

2  Civ.  Pro.  125;  66 

How.   447;   2  McC. 

1948. 

2070. 

264. 

2  Civ.  Pro.  82;  8 

27  Hun,  6538;   11 

Id.  11;  12  Abb.  N. 

Abb.  N.  C.  64. 

C.  101. 

1902. 

8  Civ.  Pro,  77:  6 
6Id.76,  228;  12Abb.     • 

1953. 

2091. 

N.  C.  273. 

14  Abb.  N.  C.  31; 

1  Civ.  Pro.  444:  8 

30  Hun,  484. 

Id.  52. 

1904. 
6  Civ.  Pro.  222. 

1962. 
2  McC.  264. 

2100. 
1  Civ.  Pro.  244;  8 
Id.  180. 

1909. 

1964. 

^ 

29   Hun,   251;    10 
Da/y,  275. 

2  McC.  264. 

2120. 

14Abb.N.C.488. 

1912. 
29  llun,  251. 

1986. 
2  McC.  295. 

2121. 

w^mr      ^m^m  ^^^^^^  m       i^^^^mv 

14Abb.N.C.498. 

1913. 

1991. 
a  Civ.  Pro.  180. 

2122. 

29 Han,  251;  sold. 
163. 

14Abb.N.  C.498; 

1993. 

28  Hun,  328. 

1915. 

8  Civ.  Pro.  11. 

2129. 

10  Daly,  83. 

2007. 

80  Hun,  894. 

1919. 

80  Han,  394 

2131. 

5  Civ.  Pro.  194;  81 

i7\  r\        *• 

10  Abb.  N.  C.  88. 

Hun,  434, 575;  32  Id. 

20x'o. 

^^  ^^           ^^i^B    -^^    ^^  ■            ^V    ^    »           ^^    "            ^^^"^^r^ 

12;   10   Abb.  N.  C. 

96  N.  Y.  38t 

SECTIONS  CONSTRUED. 


XXI 


2138. 
10  Abb.  N.  C.  41& 

2140. 

1  Civ.  Pro.  828;  92 
N.  Y.  806;  29  Hun, 
125;  80  Id.  376. 

2141. 
60  Super.  82. 

2231. 

2  Civ.  Pro.  28;  2 
HcC.47,  61,24d,ftl8. 

2232. 
12  Abb.  N.  C.  SU. 

2233. 
2  McC.  239. 

2235. 

1  Civ.  Pro.  4ax, 

2238. 

2  Civ.  Pro.  896:  80 
Hun,  468;  18  Abb. 
N.  C.  88. 

2244. 

1  Civ.  Pro.  446. 

22S0. 
5  Civ.  Pro.  141;  9 
Daly,  472. 

2260. 

2  Civ.  Pro.  28;  4 
W.  159;  5  Id.  141. 


2261. 
v.  I 
rcC.  289. 


2  Civ.  Pro.  23;  8 


2262. 
S  McC.  289. 

2263 
4  Civ;  Pro.  160. 


2265. 
1  Civ.  Pro.  422; 
444;  2  Id.  836;  4  Id. 
169;  63  How.  3;  64 
Id.  100;  12  Abb.  N. 
C.  848;  2  McC.  239. 


2268. 
10  Daly,  806. 

2269. 
2  Civ.  Pro.  82;  8S 
Hnn,  228. 

2272. 
32  Huu,  228. 

2281. 
6  Civ.  Pro.  58,  852; 
87N.Y.  521;2McC. 
881. 


2283. 
5  Civ,  Pro.  58:  87 
N.  Y.  421;   2  McC. 
831. 

2285. 
8  Civ.  Pro.  236;  6 
Id.  43;  49  Super.  544; 
2  McC.  331. 

2286. 
29  Hun,   801  ;    S 
McC.  881. 

2267. 
49  Super.  544. 

2320. 
11  Abb.  N.  C.  120. 

2322. 

87N.Y.208. 

2323. 
64  How.  893. 

2325. 
64  How.  398. 

2327. 
64  How.  893. 

2328. 
27  Hun,  480;   64 
How.  893. 

2335. 
27  Hun,  480. 

2839. 
87  N.  Y.  508. 


2365. 
48  B^per.  470. 

2366. 
95  N.  Y.  242;   4 
Civ.  Pro.   250  ;    91 
Hun,  447;  48  Super. 
470. 

2369. 
48  Sqper.  470. 

2370. 
6  Civ.  Pro.  270. 

2374. 
6  Civ.  Pro.  279. 

2381. 
5  Civ.  Pro.  2T9. 

2419. 
8  Civ.  Pro,  270. 

2420. 
8  Civ.  Pro.  270. 

2421. 
8  Civ.  Pro.  270. 

2423. 
8  Civ.  Pro.  2f?0. 

2426. 

3  Civ.  Pro.  83QL 

2432. 
1  Civ.  Pro.  118;  I 
Id.  24. 

2433. 
1  Civ.  Pro.  89 ;  6 
Id.  41;  6  Id.  74. 

2434. 
1  Civ.  Pro.  82, 118. 

2435. 

4  Civ.  Pro.  278;  € 
Id.  232. 

2436. 
6  Civ.  Pro.  232;  65 
How.  453. 

2441. 
66  How.  290. 


XXIi 


SECTIONS  COxVSTRUED. 


2444. 
5  Civ.  Pro.  41. 

2446. 
4  Civ.  Pro.  Id. 

2447. 
29  Hau,  587. 

2451. 
4  Civ.  Pro.  265. 

2455. 
8  Civ.  Pro.  SS& 

2457. 

3  Civ.  Pro.  240. 

2458. 
1  Civ.  Pro.  83,  88, 
39 ;   8  Id.   240  ;   66 
How.  290. 

2460. 
63   How.  849;  48 
Super.  205. 

2463. 

4  Civ.  Pro.  235;  29 
Han,  96. 

2464. 
6  Civ.  Pro.  36;  90 
N.  Y.  1119;   14  Abb. 
N.  C.  ae3;   9  Daly, 
356. 

2468. 

87  N.  Y.  153;   10 
Daly,  316. 

2469. 
10  Daly,  818. 

2472. 
3  Civ.  Pro.  229:  6 
Red.    573,    586;    1 
Dem.  82,  57,  302;  8 
Id,  14. 


2473. 
5  Civ.  Pro.  449;  91 
N.  Y.  439. 


2474. 

5  Bed.  898. 

2475. 

6  Hed.  S93. 


2476. 
8  Civ.  Pro.  229;  5 
Red.    137;    1   Dem. 
209,  448;   2  Id.  249, 
265. 

2481. 
1  Civ.  Pro.  375;  6 
Id.  15;  91  N.  Y.  439; 
28  Hun,  207;  5  Red. 
396,  402,  488.  58C;  1 
Dem.  123,  o02,  887; 
2  Id.  577,  mo  ;  13 
Abb.  N.  C.  353;  07 
How.  447. 


2484. 
2  Hun,  443. 

2485. 
82  Hun,    443;    ] 
Dem.  349. 


2486. 
82  Hun,  429. 

2496. 
30  Hun,  475. 

2509. 
2  Dom.  396. 

2514. 
1  Civ.  Pro.  59 ;  2 
Id.  115;3Id.39, 122; 
6  Id.  436;  5  Red. 
110,466,601;  1  Dem. 
63;  2  Id.  351. 

2516. 
1  Civ.  Pro.  375. 

2517. 

1  Dem.  387;  2  Id. 
8l£r. 

2518. 
1  Civ.  Pro.  264. 

2520. 

1  Dem.  471;  2  Id. 
396,  627. 

2525. 
W  N.  Y.  574. 

2527. 
^4  Civ.  Pro.  57 ;  6 
Id.  15;  2  Dem.  642. 


2528. 
1  Civ.  Pro.  59;  1> 
Abb.  N.  C.  338. 


2530. 
5Rcd.391;2Deiv 


642. 

2531. 
5  Red.  391. 

2533. 
2  Dem.  154. 

2534. 
94  N.  Y.   674;  « 
McC.  71  ;  2  Dem. 
429. 

2536. 
94  N.  Y.  574. 

2537. 
2  Dem.  624. 

2538. 
6  Civ.  Pro.  449;  6 
Red.  586;    1  Dem. 
^9;   13  Abb.  N.  C. 
393. 

2545. 

87  N.  Y.  514  ;  88 
Id.  656;  89  Id.  1;  «S 
Id.  181;  95  Id.  517: 
32  Hun,  251,  429;  2 
Dem.  229. 

2546. 
80  Hun,  528. 

2550. 
27  Hun,  111.         • 

2562. 
1  Dem.  849. 

2553. 
1  Dem.  175. 

2554. 
1  Dem.  175;  2  li 
242;  91  N.  Y.  235. 

2555. 
91  N.  Y.    235;   5 
Red.    131,    136;    1 
Dem.  433 ;   2  McC. 
68. 


2556. 

3  Civ.  Fro.  384;  1 
Dem.  261. 

« 

2557. 

4  Ci7.  Pro.  57;  5 
Red.  480;  1  Dem.  8; 
2  Id.  635. 

2558. 
4  Civ.  Pro.  67;  5 
Red.  liO,  836;  1 
Dem.  67,  335,  368. 

2559. 
4  Civ.  Pro.  57. 

2560. 
4  Civ.  Pro.  57. 

2561. 
2  Civ.  Pro.  162;  66 
How.  461;  5  Red. 
110;  1  Dem.  67, 108, 
817,349,415. 

2562. 
9  Civ.  Pro.  162:  65 
How.  461;  5  Red. 
110,330,337;  IDem. 
103.  415, 


2666. 

4  Civ.  Pro.  67. 

2573. 
1  Dem.  294. 

2576. 

5  Civ.  Pro.  436. 

2577. 
1  Dem.  158, 817. 

2585. 
W  Han,  111. 

2586. 
_   87  N.  Y.  628. 

2587. 
96  N.  Y.  68. 

2589. 
27  Hon,  llii 

2591. 
4  Civ.  Pro.  a. 


SEOTlOXi^^  (  ONSTHUED. 

2593. 
SDem.  184. 


2595. 
1  Civ.  Pro.  164. 

2597. 
1  Civ.  Pro.  164;  i 
Dem.  251,  469. 


2600. 
8  Dem.  201,  251. 

2602. 
IDem.  32, 303, 577. 

2603. 
6  Red.  416,  425. 

2605. 
6  Red.  425. 

2606. 
5  Red.  381,  416, 
425;  1  Dem.  29;  2  Id. 
217,  311,  827,  486. 

2607. 
8  Civ.  Pro.  323;  1 
Dem.  196. 

2608. 

3  Civ.  Pro.  323;  28 
Him,  454 ;  1  Dem. 
196. 

2609. 
8  Civ.  Pro.  823;  28 
Hun,  454. 

2611. 

4  Civ.  Pro.  441;  5 
Id.  84;  6  Id.  128. 

2614. 
6  Civ.  Pro.  204. 

2615. 
2  Dem.  160. 

2617. 
6Red.  326;  IDem. 
68,  606 ;  2  Id.  160, 
624. 


2618. 

1  Civ.  Pro.  459;  4 
Id.  441;  6  Id.  128; 
67  How.  57;  2  Deui, 
117,  216,  443. 


2619. 
1  Civ.  Pro  459;  k 
Dem.  216. 

2620. 
1  Civ.  Pro.  459;  5 
Id.  840;  67  How.  llT; 
2  Dem.  216,  4^. 


2621. 
5  Civ.  Pro.  398;  fc 
Red.  572;  1  D«m. 
519. 

2022. 
1  Dem.  14L 

2923. 
4  CiT.  Pro.  441;  6 
Id.l;». 

2624. 
12  Abb.  N.  C.  488; 
1  Dem.  574 ;  2  Id. 
209. 

2635. 
6  Civ.  Pro.  204. 


2636. 
1  Civ.  Pro.  801, 
804. 

2637. 
1  Civ.  Pro.  808, 
804;  5  Red.  597. 


2638. 
1  Civ.  Pro. 
304, 373;  5  Red.  597; 
1  Dem.  396,  501. 


2648. 
1  Dem.  240;  2  Id. 
203;  2  McC.  291. 

2644. 
64  How.  360:  t 
Dem.  209 ;  2  UoO, 
291. 


xxiy  SECTIONS  CONSTRUED. 

2645.  2692.  2709. 

r.K^'ZJ'^^'  ^^»  *  ^  ^"°'  ^-  1  Civ.  Pro.  81». 

Red.  353. 


2694. 
2647.  2  Civ.  Pro.  226. 


2668. 


2672. 


2  Dem.  429. 


2687. 


2710. 


1  Civ.  Pro.  819;  1 

8  Civ.  Pro.  65;  85  Dent  885. 

N.  Y.  256;  28  Han,  noQK 

207;  5  Red.  398;   1  -    r.-      %?'       ,-. 

Dem  887:  2  Id  443  ^   ^^^'   -P"^-   *H                               07ii 

•  ^' '  '^  ^°-  ***•  267;  2  Id.  226;  4  1?.                                2"  1 1- 

11;  5  Id.  50;  5  Red.  1  Civ.  Pro.  S19l 

«n,«  79,  333;  1  Dem.  71; 

2648.  2  Id.  402. 
28  Hun,   207 ;    5 


2712. 


Bed.   488;   2  Dem.  1  Civ.  Pro.  819. 
813.                                                     2696. 

4  Civ.  Pro.  11;  5  071 Q 

2^^^-                                ^-  "^-  1  CiT  Pro  319 

2  Civ.  Pro.  98;  28  ^    '  ^^** 

Hun,  246;  31  Id.  176;  o^o^ 

1  Dem.  168.                                             269  <.  2714 

1  Civ.  Pro.  264;  2  1  Pi„  p.^  'o^q 

Id.  230;  4  Id.  11;  2  ^  ^*^*  "^°-  ^^''• 

2661.  McC.2dl 

5  Red.  299;  2  Dem.  2715. 

'*^'                                                        2698.  1  Civ.  Pro.  59 ;  B 

1  Civ.   Pro.   264,  Red.  191 ;    2  Dem. 

2662.  267;  2  McC.  291.  351. 
2Civ.  Pro.  411;89 

N.  Y.  401.                                        2699.  2716. 

2  McC.    291  ;    8  6  Red.  191. 
2667.                             ^®°''  ^^• 

2  Civ.  Pro.  15;  6                                  ^  2717 

^d.  353;    1   Dem.                               2702.  2  Civ.  Pro.  98, 115; 

*^^-                                                  4  Civ.  Pro.  11 ;  5  4  Id.  218:  92  N.  y! 

Id.  50.  251  ;  94  Id,  574 ;    6 


Red.  381 ;   11  aW 


1  j\^»y    1  *  Ko.   OA  97n«l  N.  C.  56;  1  Dem.  27, 

Wnr^Q^-   ^»  ^»   »  ,  r.'^^^'.KK    o  32,  34;  2  Id.  221, 261 

Hun,  318.  1  Civ.  Pro.  455;  2  ai  Hnn  i7fi 


1  Civ.  Pro.  455;  2  si'eun,  176. 

Id.  228. 


M.  884;-  4  Id!  mj,  1  1   Civ.   Pro.   2(17.  2  Civ  Pro  98^115; 

Dem.  260;  2  Id.  2b4.  «»•  IsJML'i&Tj 

97 AR  11  Abb.  N.  C.  56;  1 

2fiftq  t    nr^'      aa»  ^^^m.  27,  32,34;    2 

*ooo.  1   Civ.    Pro.    267,  ia   i.S4  221  •  ai  Hnn 

2  Dem.  292  455;  5  Red.  333.  ^76.^'  '^^^ '  ^^  ^''''» 

2685.  2706.  2719. 

1  Civ.  Pro.  373;  8  1    Civ    ^^o- J^^.  2  Civ.  Pro.  98, 115; 

Id.  122;  1  Dem.  168,  876;   1  Dem.  365;  2  5  Red.  199;  1  Dem 

B77;  2  Id.  261,  4141  Id.  296,  396.  409.  553.   2  Id.  22lY  81 

«^.  Hun,  176. 

2707. 

2686.  1  Civ.  Pro.  319. 


1  Civ.  Pro.  878.  Dem.  396. 


2723. 

6  Civ.  Pro.  85,  88: 

9«AQ  94N.  Y.  574;  5Red. 

.  r..     Vl  ....  o       110;  2  Dem.  22. 
1  Civ.  Pro.  819;  2 


SECTIONS   CONSTRUED. 


XXT 


3  Civ.  Pro.  89;   4 
2726.    *  Id.  129  ;   91  N.  Y. 


2727. 


2729. 
1  Civ.  Pro.  1«8;  9 
Dem.  232. 


1  Dem.  31. 

2732. 
5  Red.  426. 


290. 

2737. 
5  Red.  570,  601;  1 
Dem.  837. 


2803. 

94  N.  Y.  588. 


2724.  2741. 

2  Civ.  Pro.  115;  6  1  Dem.  306. 
Bed.  110;   2  Dem. 
134.  2743  2804. 


94  N.  Y.  568. 
439;  6  Red.  440  :    1  2805. 


6  Red.  434;  1  Dem.  «^ ?  »  ^«"-  ^  J    *  '^oy-f  • 

182;  2  Id.  238.  ^-  if '34?!'48i'''  ''  ^-  ^'  ^ 


2811. 


11  Abb  NO  Itta                               ^^^^'  4  Civ-  Pro.  380;  6 

„  ilm  ^32        ^^  ^^^  4^-  Red.    430,    601  ;     1 

2  Dem.  232.  j^^  ^jg.  g  j^,  257. 

2728.  „^  2746-  2812. 

5  Red.  434.  *  ^®™-  ®^'  2  Dem.  68. 


2749.  2813. 
6  Civ.  Pro.  50.  2  Dem.  58. 

2750.  2817. 
6  Civ.  Pro.  62;  6  3  Civ.  Pro.  287;  B 


^'^^h  «  ^  Red.  207.       *      '  Red.  601. 

11  Abb.  N.  C.  B©; 


2752.  2818. 

1  Dem.  80, 177.  6  Red.  402,  46«. 

2f54  2819. 

1  Dem.  ITT.  „2  Civ.  Pro.  115;  S 


2734.                                        •  Red- 601. 

1  Dem.  425.  «wi-e. 

2755.  2821. 

1  Dem.  177.  5  Red.  64. 
2735 

5 Red  381  i  678;  S                            2756.  0000 

Dem.  134.                                     oo-w  v  aa  Zoa6. 

tt2N.Y.93.  1  Dem.  164. 

4  Civ.  Pro!  280;  S                    „  n^'^^1' a2V  08  ^^^^• 

Red.    450,    601;    1                   xt'^^^oq^  '                            1  Dem.  154. 
Dem.  415;  2  Id.  257,                   N.  Y.  93. 


2830. 
2759.  U  Abb.  N.  C.  107; 

1  Dem.  80.  1  Dem.  75. 

2793.  2832. 

2  Civ.  Pro.  278;  6  2  McC.  834;  5  Ra*. 


2739.  Id.  421 .    94  N.  Y.  116;  2Dem.4S». 
4  Civ.  Pro.  870;  5                  rt05. 

Id.  267;  1  Dem.  n, 

18«-  .^n/,  •     2838. 

2796.  2  Dem.  4. 

2740.  «Civ.Pro.27S. 

4  Civ.  Pro.  8»;  5  ^^^^  2840. 

Id.  267.  2799.  C4  How.  615. 

8  Civ.  Pro.  272. 


Jf'i  SECTIONS   CONSTRUED. 

2>842.                                 2903.  3047. 

t-9em,  489.                              6  Civ.  Pro.  184;  30  2  Civ.  Pro.  07;  » 

Hud,  491.  Id.  281;  5  Id.  141. 

2845.                                 2907.  oa^^ 

8  Dem.  430.                              •  I>aly.  M8.  ^  n-  Ho,  ^a^ 

6  Civ.  Pro.  81, 141: 

^^«-  14  Abb.  N.  C.  82SS 

2846                                          2^^1-  28  Hun,  497. 
2  Dem.  4o!                               *  ^^-  ^"*-  ^• 

•     8050. 

2847.                               «n,^^i^-oo«  6  Civ.  Pro.  81.. 
2  Dem,  40.                                ^  C^^'  ^°-  222- 


2848. 


Dem.  4. 


2863. 
4   Civ.   Pro.   287, 
811. 


2870. 
80  Him,  491. 


2951. 


3053. 
2  Civ.  Pro.  430. 


o  "n^rn    MR  2  Civ.  Pro.  254;  12 

2  Dem.  596.  ^l,b.  N.  C.  348.                                        306q^ 

64  How.   615  ;   2  2952.                                 W.  281. 
Dem.  595.  12  Abb.  N.  C.  848. 

3062. 

2851.  2957.                                 64  How.  616. 

65  How.   194;    2  WN.  Y.  64. 


2852.  0  Civ.  Pro.  28.  How.  515 

5  Bbd.  t/01. 


3063. 
2  Civ.  Pro.  142;  64 


2986.  I  3067. 

8  Civ.  Pro.  256.  1  Civ.  Pro.  288. 


2988.  3068. 

2869                                 *  ^^^-  ^'°-  ^^•-  2    McC.    28  ;    64 

26nun,^l.  How.  515;  66  Id.  396. 

3015. 

2  Civ.  Pro.  278.  3069. 


5  Civ.  Pro.  81. 


3016. 
2876.  6  «iv.  Pro.  66.  gQ^O 

26  Hun,  531.  0  civ.  Pro.  56;  27 

3017.  Hun,  112,  373.  592; 

2886  4  Civ.  Pro.  220;  30  29  Id.  546;  31  Id.  352. 

2  McC.  28.'  ^'^^  ^^• 

3126. 
2890  3^18.      e       2  Civ.  Pro.  819. 

2  McC.  38.'  2  Civ.  Pro.  464. 

3139 
2892.  8044.  4  Civ.  Pro.' 319. 

91N.  T.  346.  82  Hun,  61. 

^r..n  3160. 

2894.  3046.              4  Civ.  Pro.  104. 

6  Civ.  Pro.  184.  2  Civ.  Pro.  420;  6 

Id.  141;  28  Hun,  497; 

OQA1  10  Abb.  N.  C.  220;              3165. 

^y^^'  8  McC.  28.                  as  N  Y  88. 

6  Civ.  Pro.  184;  30  "  ^-  ^'  "• 
Hun,  491. 


SECTIONS  CONSTRUED.  '           xm!1 

3169.                                   3230.  .     8260.    ^ 

W  N  Y  1»7.    ^                         4  Civ.  Pro.  85-  6  03  How.  128. 

Id.  806;  64  How.  400. 

-  r.^^^1:      lo.                             3231.  2  Civ.  Pro.  18;   S 

0  Civ.   Pro.   128,                      ji  ^bb.  N.  C.  115;  Id.  169,  S62,  884;   4 

W.                                             10  Daly,  505.  Id.   221;    68   How. 

123;  66  Id.  143. 

S209.  3234. 

2  Civ;  Pro.  464;  6                     3  civ.  Pro.  9,  452;  3252. 
Id.  184.                                       W  Hun,  224.  1  Civ.  Pro.  83. 

3210.  3235.  3253. 

6  Civ.  Pro.  184;  9                     2  Civ.  Pro.  254;  28  j   civ.    Pro.    194, 

^Daly,  563.                                    Hun,  12.  35O;  3  Id.  410;  4  Id. 

805,  865;  5  Id.  164; 

qooft  6  Id.  222;  1>2  N.  Y. 

3211.  -    „  .KK  v'n  i^n  401;  29  Hun,  248;  30 

3  Civ.  Pro.  287;  6                      "  ^^^'  ^'  ^'  ^^'  Id.  565;  31  IdJ84; 
,Id.  184;  9  Daly,  553.  H  Abb.  N.  C.  229. 

3238 

3213.  1   Civ.   Pro.   298,  3254. 

1  Civ.  Pro.  298,  2                  806,    309,    310,   311,  4  Civ.  Pro.  305;  98 
Id.  819,  420.                                 812,  318.  448;  3  Id.  Hun,  89. 

86,  116,266;  92N.Y. 
859. 

3214.  3256. 

2  Civ.  Pro.  362.                                  8239.  „2  Civ   Pro.  302;  8 

2  Civ.  Pro.  302.  i^bb'^i^  JS.'^lf 

3215  "^ 

45  How.  4ra.                                   3240.  3258. 

26  Hun,  459,  592 ;  go  h^q  394   356. 

91?  Id.  Ill;  65  How.  ^"  "^     '       ' 
3216.                               827;  13  Abb.  N.  C. 

llAbb.N.C.  124.                   371.  3262. 

1  Civ.  Pro.  194;  2 

3220.               3245.  W.802. 
81  Hun,  36.               j  cuv.  Pro.  269;  31 

Hun,  426,  514  ;  32  3264. 

g223             ^^'  ^'^^  8  Civ.  Pro.  187. 

68  How.  144.  ^^^^ 

3246.  3265. 

QooQ                                     1  Civ.  Pro.  233;  3  1   Civ.    Pro.    8061. 

r..^'      cu^                     Id.   lf>9  ;    92  N.   Y.  812;  3  Id.  157. 
1    Civ.    Pro.    269,                    353.  57  Hqw.  135;  29 

298,  838;    4  Id    25,                    Han,  589;  32  Id, 481;  ooat 

227,  311:    91   N.  Y.                     50  Saner.  390.  *5^0.. 

6G1;  92  Id.  359;    28                 '  ^  ^  ^  8  Civ.  Pro.  156. 
Hnn,  303;  30  Id.  306;                                                              ' 

(fcj  How.  237;  64  Id.                                3247.  ^^.^ 

400;  11  Abb.  N.  C.                       g  civ.  Pro.  79;  95  d^08. 

5K9.                                               N.  Y.  869;  28  Hun,  1  Civ.  Pro.  15, 2Q, 

417.  231;  2  Id.  9,  375;  8 

Id.  38,  428;  4  Id.  76, 

3229.  79,  SO,  84,  104,  105; 

1  Civ.  Pro.  269;  5                                3248.  6  Id    1^,  879;  6  1A. 

14.  iXi;  30  llun.  395;                        1  Civ.  Pro.  269.  1?q'„„^,  ^£^'  ^' 

31 1&.  310;  63  How.  *^  S"P^'-  ^• 


237;  11  Abb.  N.  C. 
889. 


3249. 
1  Civ.^Pro.  231.  3269. 

1  Civ.  Pro.  15,  26; 
4  Id.  104;  6  Id.  158. 


8270. 
1  Civ.  Pro.  16. 

3271. 
1  Civ.  Pro.  15, 231, 
233;  2  Id.  68:  4  Id 
m  82  N.  X,  858;  27 

Han,  270:  29  Id.  188; 
<S0  Super.  390. 

3272. 
i  Civ.  Pro.   15;  3 
id.  428;   4  Id.   108 
iOa;  29  Hun.  657. 

3277. 
4  Cfv.  Pro.  41. 


3278. 
2  Civ.  Pro.  108. 

3283. 
6  Civ.  Pro.  25 

3287. 
5  Civ.  Pro.  241;  5» 
Hun,  609. 


3298. 
5  Civ.  Pro.  4ia; 
N.  Y.  184.  ' 


SECTIOys  COXSTRUED. 
8297. 

W;   5  Id.  413:  82 
Hon,  30O.  * 


3301. 

^82  N.  Y.   637  ;   8 
McC.  342.  ' 

3307. 

^a1  ^y^.  P'O.  158, 
407;  2  Id.  232;  4  Id 

148. 265;  5  Id.  286;  88 
N  Y  J29;  27  flin, 
g8;'31  Id.  609;  67 
Mow.  116. 


3308. 
1   Civ.   Pro.    158, 


407. 


8309. 
6  Civ.  Pro.  286. 

3331. 
80  N.  Y.  621. 

8384. 
•8N.Y.  aa. 


3341. 

82  N.  Y.  664. 

3843. 
1  Civ.  Pro.  484;  t 
Id.  380;  4  Id.  79;  90 
NY.  521:  63' How. 
491;  11  Atb.  N.  a 
175  ;  2  McC.  196  ;  t 
Dem.  896. 

3347. 

1  Civ.  Pro.  89, 298; 
6  Id.  449  ;  91  N.  y1 
235,  502;  92  Id.  181, 
306;  26  Ean,  179;  31 
Id.  514;  12  Abb.  N. 
C.  58;  5  Red.  131, 
2136,  826;  1  Dem.  «; 
49  iJuper.  »5. 

8349. 
6  Red.  501. 

3352. 

6   Red.    907;    I 
Dem.  3. 

3856. 
<5Hofr.  191 


SECTIONS  CONSTRUED. 

1885  TO  1887. 


2/  11  17. 

42Hnn,629.  6  Civ.  Pro.  250.  44  Hun,  183. 

18  Abb.  N.  C.  26.  •  37  Hun,  329.  2  St.  Rep.  103. 

3  How.  N.  S.  413 

22, 

3  98  N.  Y.  511. 

19  Abb.  isr.  C.  54.  ^2  ^  ^°^'  '^'  ^'  ^^' 

37  Hun,  329.  35 

4  3HOW.N.  S.4ia  lOlN.Y.  678. 

11  Civ.  Pro.  7.  gg 

13.  101  N.  Y.  678. 
37  Hun,  329. 

8.  3  How.  N.  S.  418.  52 

6  Civ.  Pro.  fO.  34  Hun,  138. 

7  Civ.  Pro.  5. 

8  Oiv.  Pro.  120.                                           1 A  -- 
101  N  Y  245                                                    •                                                   "*^' 
37Hun,a«9.   "                               S  S^- 5^°"  ?52-  10  Civ.  Pro.  27. 

I  c-  Pjo.  m  n  Civ.  Pro.  32r. 

37'7. 
^        ,  ,    ^  9  Civ.  Pro.  402.  66. 

8,  SUbd.  3,  10  Civ.  Pro.  46.  7  Civ.  Pro.  316,  385, 

.36  Hun,  378.  11  Civ.  Pro.  267,273,  389. 

12  Civ.  Pro.  290.  8  Civ.  Pro.  2.j6,  352. 

13  Civ.  Pro.  56.    •  9  Civ.  Pro.  241. 

8  Subd  5  «7  Hun,  329.  11  Civ.  Pro.  137, 147, 

as  Hun  471  41  Hun,  352,  567.  189. 

'  44  Hun,  456.  12  Civ.  PrA  89,  208. 

3  How.  N.  S.  413.  13  Civ.  Pro.  32. 

4  St.  Rep.  117,  556.  41  Hun,  2.37. 

9.  5  St.  Rep.  flOC.  43  Hun,  484. 

7  Civ  'Pro  5  8  St.  Rep.  334,  377.  2  How.  N.  S.  343. 

.37  Hun,  329.  ?„^°^-  ^-  S-  373. 

3  How.  N.  8. 413.  .  .  ,  ?2  S^P^^-  ^''• 

14,  subd.  5.  i^Daly,  218 

35  Hun,  471.  i  gem.  75  181,  .540, 

^^  5Dcm.  437. 

10.  2  St.  Rep.  144. 

7  Civ.  Pro.  5.  .  _  3  St.  Rep.  537. 

37  Hun,  829.  16.  7  St.  Rep.  147. 

3  How.  N.  S.  413.  4  St.  Rep,  463.  10  St.  Rep.  228. 


SECTIONS  CONSTRUED. 


73 

9  Civ.  Pro.*  384. 

10  Civ,  Pro.  92. 
1  St.  Kep.  1. 

4  St.  Kep.  485. 
102  N.  Y.  395. 


74. 

9  Civ.  Pro.  384. 
102  N.  Y.  395. 

12  Daly,  263. 

13  Daly,  169. 

1  St.  Rep.  1. 

75. 
13  Daly,  169. 

77. 
.  10  Civ.  Pro.  92. 

82 
13  Daly,  357. 

84. 
3  flow.  N.  S.  25Jt 

86. 
12  Daly,  356. 

90. 

2  How.  N.  S.  38. 
5  Deni.  362. 


111. 

10  Civ.  Pro.  153, 158, 

169. 

11  Civ.   Pro.  55,58. 

407. 

12  Civ.  Pro.  125,  435. 
105  N.  Y.  531. 

43  Hun,  291. 
4i  Hun,4r7. 
IS   Abb.   N.   C.  220, 

223,235,451,486. 
19  Abb.  N.  C.  52,59. 

152. 
1  St.  Rep.  111. 
3  St.  Rep.  186. 
5  St.  Rep.  32^,  480. 
8  St.  Rep.  16. 

112. 
34  Ilim,  528. 


135. 

101  N.  Y.  487. 
43 II un,  638. 
7  St.  Rep.  254. 


141  ef  seq. 
10  Civ.  Pro.  l.'>8. 


147. 
33  Hun,  320. 

149. 
18  Abb.   N.   C.  225, 
454. 


150. 
18  Abb.   N.   C.  225, 
453,  454. 

151. 
18  Abb.  N.  C.  454. 


152. 

18  Abb.  N.  C.  454. 

153 

18  Abb.  N.*C.  454. 

154. 

18  Abb.  N.  C.  454. 

155. 
18  Abb.  N.  C.  454. 

158. 
18  Abb.  N.  C.  454. 

160. 
18  Abb.  N.  C.  454. 


162. 
15  Abb.  N.  C.  185. 
18  Abb.  N.  C.  454. 


170. 
7  Civ.  Pro.  97. 


190. 
7  Civ.  Pro.  248. 

11  Civ.  Pro.  67. 
12.  Civ.  Pro.  .53. 

103  N.  Y.  382,  165. 

104  N.  Y.  200,  235. 
663. 

34  Hun,  584. 
41  Hun,  584. 

12  Daly,  108. 

5  St.  Rep.  616. 


190,  subd.  2. 

104  N.  Y.  664. 


190,  subd.  3. 

104  N.  Y.  675. 
105N.Y.58. 


191. 
7  Civ.  Pro.  248,  30a 
12  Civ.  Pro.  53. 

100  N.  Y.  98. 

101  N.  Y.  17. 
103  N.  Y.  165. 
34  Hun,  584. 

^3  Daly,  133, 139. 
St.  Rep.  721. 

191,  subd.  2. 

11  Civ.  Pro.  67. 

12  Civ.  Pro.  879. 


191,  subd.  3. 

7  Civ.  Pro.  390. 

8  Civ.  Pro.  329. 
34  Hun,  580. 

194. 
43  Hun,  627. 


214,  subd.  5. 

17  Abb.   N.   C.  366r 
869,  372. 


217 
7  Civ.  Pro.'ll3. 
12  Civ.  Pro.  390. 

243. 
43  Hun,  608. 
106  N.  Y.  645. 


263. 
102  N.  Y.  38. 

51  Super.  112. 

18  Abb.  N.  C.  439. 
1  St.  Rep.  384. 

263,  subd.  7. 

52  Super.  180. 

264. 
18  Abb.  N.C.489. 


265. 
18  Abb.  N.  C.  489. 


SECTIOKS  CO^fcJTRUED. 

266.  289.  870. 

7  Civ.  Pro.  5.  9  Civ^Pro.  406.  7  Civ.  Pro.  448. 

9  Civ.  Pro.  894.  11  Civ.  Pro.  392. 

102  N.  Y.  38.  103  N.  Y.  687. 

52  Super.  180.  294.  2  St.  Rep.  730. 

13  Daly,  448.  37  gnn  og' 

18  Abb.  N.  C.  433,  ^^  "^°'  **  ' 

439.  872. 

I  St.  Rep.  89,  334.  g-^5  7  Civ.  Pro.  448. 

8  Civ.  Pro.  60. 
9ft7  12  Civ.  Pro.  831.  873. 

12  Civ  Pro  165  ^^  ^^^-  ^-   ^'  ^^'  »  ^iv.  Pro.  370. 

18  Abb.  N.  C.  439.  ft  5?°'  i£- 

316. 


3 


43  Hun,  227,  380. 


9Aft                                     12  Civ.  Pro.  321.  ^^^ 

10  r.-    ^  •  .0.                            19  Abb.  N.  C.  189.  376. 

12  Civ.  Pro.  165.  7  civ.  Pro.  273. 

9  Civ.  Pro.  93. 

Ofio                                               319.  98N.  Y.158. 

269.                                  01  H„„  041  3  Dem.  801. 

12  Civ.  Pro.  165.                           IIIow.'n.  S.  130.  '      6  St  Rep.  531. 

270.*                                      321.  879. 

12  Civ.  Pro.  165,                          2  How.  N.  S.  1.  ^  Super.  12. 

271.                                     340.  380. 

12  Civ.  Pro.  165.                           34  Hun,  602.  ?  St.  Rep.  197. 

41  Hun,  596.  9St.Rep.660. 

272 

12 Oiv.  Pro'.  165.                              340^ g^bd.  3.  7 Civ.  fto.m 

12  Civ.  Pro.  845.  98  N.  Y.  158. 

970  103  N.  Y.  423. 

10  r.;„  J      in-  12  Daly,  257. 

12  Civ.  Pro.  lOp.                                      ^^  2  St.  Ifep.  197,  437. 

6  Civ.  Pro.  848. 

274.  84  Hun,  602.  382. 

12  Civ.  Pro.  165.  7  Civ.  Pro.  240. 

8  Civ.  Pro.  141. 

347.  11  Civ.  Pro.  42. 

275.  44Hun,B91.  ^  S""- 5^- 
12  Civ.  Pro.  105.                           8  St.  Rep.  725.  41  Hun,  6W. 

^  42  Hun,  332. 

44  Hun,  397. 

niya                                            QftO  5  Dem.  888. 

12  Civ.  Pro.  165.                            16  Abb.  N.  C.  408.  |  H  g|P;  Jg; 

5  St.  Rep.  214. 
7  St.  Rep.  710. 

277.  365. 

7  Civ.  Pro.  5.                                11  Civ.  Pro.  892.  ^^^        ,  ,   ^ 

18  Civ.  Pro.  165.                           42  Hun,  380.  382,  SUbd.  1. 

1  How.  N.  8. 482.  9  gt.  Rep.  716. 

52  Super.  68.  ^ 
18  Abb.  N.  C.  354.                                    o-o 

11  Civ.  Pro.  392.  ^^  ^^2,  SUbd.  8. 

278.  42  Hun,  227, 380.  °^  ^"Per.  34< . 
12  Civ.  Pro.  165. 

382,  SUbd.  5. 

369.  36  H>in,  100. 

283.                                   11  Civ.  Pro.  392.  17  Abb.  N.  C.  420. 

1  St.  Rep.  568.                              C2  Super.  329  9  St.  Rep.  760. 


4  SECTIONS  COXSTKUED. 

382,  subd.  7.  395.  407. 
87  Huh,  397.                                  37  Ilun,  504.                                  51  Super.  816. 
4)i  Hun,  G29.                                   44  Hun,  584. 

51  Super.  316. 

5  Dem.  397.  40g 

383,  subd.  2.  ''  ®^-  ^'*P'  '^^^'  51  Super.  316. 
35  Hun,  44. 

396.  409. 

51  Super.  816.  51  Super.  316. 


883,  subd.  4. 

105  N.  y.  507. 


390. 


392. 


393. 


397.  410. 

51  Super.  316.  H  N.  Y.  491. 


405. 


385  104  N.  y.  192. 

i3»«iy-«i-  398.  I'^rm"'- 

51  Super.  316.  ''  St.  liep.  710. 

386. 
7  Civ.  Pro.  282.  '  oqq  410,  SUbd.  2. 

-Piv  Sn^\  16  Abb.  N.  C.  449, 

i  Civ.  Jrro.  5.  ako 

40  Hun,  245.  ^^* 

388.  51  Super.  316. 

7  Civ.  Pro.  340.  413. 

99  N.  y.  185.  10  St  Rep.  42. 

41  Hun,  525.  4Q() 

42  Hun,  333.  40  Hnn  24*^ 

t?  s',Zv'1l6  51  Super^'sie.  414. 

il  c  P^     oIS'  7  Civ.  Pro.  840,  840. 

53  Super.  347.  101  N.  Y.  663. 

4  St.  Rep.  43.  44  gmj  397^ 

.>^      S"^o^  5  Dem.  33a 

6  Civ.  Pro.  307. 

QQQ  7  Civ.  Pro.  323. 

.  ,  „•  10  Civ.  Pro.  318.  /I14.  onhH   A. 

51  Super.  316.  102  N.  Y.  400.  j,  tlh^  S^'    ' 

51  Super.  316.  ^1  Super.  316. 

2  St.  Rep.  56. 


415. 


I  uZ;  S'  2'  ^'  402  7  Civ.  Pro.  278 

3  How.  N.  S.  465.  _     .     _^vJw.  „  ^.      „       ^.. 


.51  Super.  316.  7  Civ.  Pro.  282.  11  Piv  PrA  29 

17  Abb.  N.  C.  398.  J>t  Super.  316.  "  ^i^*  ^^^'  ^' 


7  Civ.  Pro.  282.  J.^.^  ^P*  ^fi' 

51  Super.  316. 
3  St.  Rep.  576.  10  St.  Rep.  339. 

416. 

...o  7  Civ.  Pro.  5. 

391  4Ud.  8  Civ.  Pro.  43, 424. 

51  Stinpr  S16  ^  ^^^-  ^^o-  273.  18  Abb.  N.  C.  356. 

51  »uper.  ait).  51  Super.  816. 

3  Dem.  801. 


417. 
10  Civ.  Pro.  214. 


42  Hun,  3^  404.  11  Civ.  Pro.  452. 

51  Super.  816.  51  ^  31Q  12  civ.  Pro.  426. 

43  Hun,  483. 

18  Abb.  N.  C.  200. 


419. 


51  Super.  316.  41  Hun,  585 

51  Super.  316.  43HunT^. 

8  St.  Rep.  707. 

7  Civ.  Pro.'340.  406. 

4.3  Hun, 459.  104  N.  Y.  191.  420. 

51  Super.  316.  5I  Super.  316.  3  St.  Rep.  707. 


SECTIONS  CONSTRUED.  € 

^1.  440.  450 

e  Civ.  Pro.  808.  7  Civ.  Pro.  248.  7  Civ  Pro'4& 

?.^),Y-  ^-  ^^'  8  Civ.  Pro.  297.  33  HunTfiei 

11  Civ.  Pro.  468.  12  Civ.  Pro.  267.  '  ^ 
36  Hun,  201.                                  44  Hun,  655. 

3  How.  N.  8. 120.  45J 

19  Ab^^'NC  40a  ^  Ci^-  Pro.*  212. 

425.  ^'  •^*  ^'  *^  n  Civ.  Pro.  187. 

100  N.  y.  108.  J^  S  V  Pro  428. 

yfylA     >,#  «^  ^N.  Y.  665. 

n  .V    ^  ^^  ff S'-  2  How.  N.  8.  298. 

.^g  »  Civ.  Pro.  161.  3  St.  Rep.  199. 

12  Civ.  Pro.  20»  147. 

17Abb.  N.  C.  101.  442.  452 

^}7'^.%'J^'  -Civ  Pro.' 64. 

J8  Hun,  152.  11  civ.  Pro.  192. 

428.  3  How.  l<f.  S.  12^  12  Civ.  Pro.  315. 

12  Civ.  Pro.  147.  98  N.  Y.  239. 

101  N.  Y.  844. 

448.  106  N.  Y.  26a 

viQo  88  Hun,  152.  51  Super.  581. 

«.  TT    *^n  3  flow.  N.  S.  120.  18  Abb.  N.  C.  161 

36Hun«860.  165. 

19Abb.  N.  C.  27. 

445  1  St  Rep.  15. 

432,  SUbd.  8.  98N.y.l.'  ilf^S'SfS' 

12  Civ.  Pro.  11.  °  °^  ^P-  ^^^ 
104  N.  y.  480. 
i)  St  Rep.  734.                                       446.  ^-^ 

8  Civ.  Pro.  150.  „  a.  b     %Uo 

10  Civ.  Pro.  192.  ^  St  Rep.  203. 
^oQ                                   12  Civ.  Pro.  114. 

..  ^-   ^'  .^  18  Abb.  N.  C.  160  ..^ 

11  Civ.  Pro.  100.  185.  455. 

19  Abb.  N.  C.  91.  '.9  Abb.  N.  C.  88. 

7  St  Rep.  &r, 

6  Civ.  Pro.  866.  ..„  400. 

447.  1  How.  N,  8.  IKi 
«  Civ.  Pro.  868.  264. 

8  Civ.  Pro.  150. 
436.                                  lOCiv.  Pro.  192. 

6  Civ.  Pto.  366.  18  Abb.  N.  C.  164  45g 


166. 


437.  448 

6  Civ.  Pro.  866.  12  Civ.  ]^o.  114. 


438. 
Pro. 
.  Pro 
98  N.  y.  665 


7  Civ.  Pro.' 893.  li^Rff■Jf 

12  Civ.  Pro.  287.  ^  ^^  ^®P'  87- 


7Civ.  Pro.  820. 
19Abb.  N.C.  394. 


IX  i;iv.  jrro.  114.  akq  ^f  su>/i 

2  How.  N.  S.  396.  ,„  r.-    ^       «?' 

16  Abb.  N.  C.  814.  Jf  Civ.  Pro.  ^. 

19Abb.N.  C.  91.  13  Civ.  Pro.  11. 


459. 
laCiv.  Pro.  119. 
449.  28Abb.K.  C.465. 

J  00        i,j    e  7  Civ.  Pro.  386. 

438,  SUbd.  5.  S  Civ.  Pro.  150, 183. 

36  Hun,  847.  10  Civ.  Pro.  223, 227.  460 

?«>V^f-  12Civ.Pro.119. 

^  8^°'  ^'  18  Abb.  N.  C.  465. 

.Q^  37  Hun,  352. 

439.  42  Hun,  522. 

7  Civ.  Pro.  896.  61  Super.  310. 

12  Civ.  Pro.  267.  13  Daly,  504,  680.  462. 

32  Super.  7.  10  St  Rep.  786.  41  Hun,  86a 


6 


SECTIONS  CONSTRUED. 


466. 

38Him,8Ql. 

468. 
42  Hun,  6S2. 

17  Abb.  N.  C. 


425. 


468,  et  seq. 
10  Civ.  Pro.  223, 227. 


469. 
9  Civ.  Pro.  48,146. 
SHOW.  N.  s.  m 
17Abb.  N.C.  894. 


470. 
9  Civ.  Pro.  146. 
3  How.  N.  C.  393. 
42  Hun,  522. 
17  Abb.  N.  C.  100, 
394. 

471. 
8  Civ.  Pro.  200. 
13  Civ.  Pro.  109. 
17Abb.  N.  C.  lOa 


471  etseq. 
12  Civ.  Pro.  agoL 


472. 

6  Civ.  Pro.  805. 

34  Hun,  431. 

17  Abb.  N.  C.  100. 


473. 
17Abb.  N.  C.  100. 


476. 
9  Civ.  Pro.  146. 
3  How.  N.  S.  898. 
17Abb.  N.C.  891 


479. 

6  6t  Bep.  801. 


.      481. 

7  Civ.  Pro.  210,  225. 
9  Civ.  Pro.  339. 

11  Civ.  Pro.  17. 

12  Civ.  Pro.  104. 

13  Civ.  Pro.  25. 
41  Hun,  260. 
43  Hun,  433. 

8  St  Rep.  195*. 

9  St.  Rep.  719, 


481,  sub<L  2. 
87  Hon,  101. 


483. 
7  Civ.  Pro,  66,  68, 

41  Hun,  259. 
13  Daly,  669. 
4  St  Rep.  155. 


484. 

7  Civ.  Pro.' 56, 100. 

8  Civ.  Pro.  90. 

9  Civ.   Pro.  28,  51, 

141,  214. 

10  Civ.  Pro.  43. 

11  Civ.  Pro.  438. 

12  Civ.  Pro.  226. 
97  N.  Y.  245. 

40  Hun,  60. 

41  Hun,  573. 
43  Hun.  514. 

1  How.  N.  S.  46. 

2  How.  N.  S.  475. 
52  Super.  370. 

4  St.  Rep.  101. 

5  St.  Rep.  141. 

6  St.  Rep.  768. 

7  St.  Rep.  159. 


484,  subd.  2. 

52  Super.  801. 


484,  subd.  4. 
52  Super.  801. 


488. 

6  Civ.  Pro.  348. 

7  Civ.  Pro.  225. 

9  Civ.  Pro.  28,  M, 
214,339. 

11  Civ.  Pro.  87. 

12  Civ.  Pro.  279. 
41  Hun,  572,  596. 

13  Daly,  305. 

15  Abb.  N.  C.  472. 

16  Abb.  N.  C.  469. 
19  Abb.  N.  C.  276. 
4  St.  Rep.  594; 


488,  subd.  7. 

7  Civ.  Pro.  56. 


488  subd.  8. 

13  Civ.  Pro.  71. 
15  Abb.  M.  C,  431. 


490. 

9  Civ.  Pro.  214. 
41  Hun,  572. 
18  Daly,  305. 
4  StRep.  101. 


494. 

7  Civ.  Pro.  1. 

12  Civ.  Pro.  128. 
41  Hun,  606. 
44  Hun,  610. 

8  St  Rep.  200. 


495. 
12  Civ.  Pro.  128. 
44  Hnn,  848. 


495,.  subd.  4 

lOClv.  Pro.98. 


498. 

12  Civ.  Pro.  279. 
41  Hun,  596. 
1  How.  N.  S.  58. 

15  Abb.  N.C.  472. 

16  Abb.  N.  C.  469. 
19  Abb.  N.  C.  276. 


499. 
6  Civ.  Pro.  848. 
12  Civ.  Pro.  71. 
98N.  V.  289. 
41  Hun,  867. 
15  Abb.  N.  C.  4TO. 


500. 

6  Civ.  Pro.  286. 

7  Civ.  Pro.  34,  314, 

417.     ' 

8  Civ.  Pro.  262. 

10  Civ.  Pro.  60,  98, 

181,231. 
13  Civ.  Pro.  122, 158. 

38  Hun,  866. 

39  Hun,  144. 

43  Hun,  309,  525. 
51  Super.  528. 

12  Daly,  86,  379, 387. 

13  Daly,  426. 

15  Abb.  N.  C.  261. 
18  Abb.  N.  C.  877. 
7  St  Rep.  778. 


SECTIONS  CONSTRUED.  : 

^^-  514  KOA 

13  Civ.  Pro.  89.  ki  «  !}  S"°'  5?k 

41  Hun  162  ^1^-  **  H"'0»  610- 

42  Hun  ^'  9  Civ.  Pro.  82.  2  How.  N.  8.  120. 

43  Hun  m                                  I  How-  N.  S.  191  51  Super.  628. 
44HSS;ior343.                             6  St.  Rep.  96.  l\^€^^^ 
13  Daly,  558.  ^  ®^-  ^^p.  276. 
18  Abb.  N.  C.  369, 

I  St/iep.  422,  523,  «.  ^  ^^^  ^^  „     628. 

628.  B  qt  ^'r.^  "  Super.  616. 

3  St.  Rep.  269.  ^  ^^  -^P*  ^^'  18  Daly,  20a 

6  St  Rep.  423. 

7  St.  Rep.  90. 

8  St.  Rep.  600,  844.  -o^  530.      - 

11  Civ.^l^.  304.462.  18Abb.N.C.36a 

501,  SUM.  1. 

16Abb.  N.  C.  172.  53^ 

521.  6  Civ.  Pro.' 380. 

501    subd    2  ^  H°°»  ®''-  ''  ^^^-  P'o.  130,  216, 

lOCiv  Pro  67  ^^  45^-  N.  a  889,  „     282,  307. 

II  CW  Pr^  205                             «  «  379.                    ^  8  Civ.  Pro.  403. 
8  St  ^e»  261                               3  St.  Rep.  174.  9  Civ.  Pro.  76. 

11  Civ.  Pro.  14. 

502   -  enrt  ^^  ^^V-  Pro-  27. 

10  Oiv  pTo  2«i  ^^'^^  ^3  ^'i^  •  Pro.  1,  4a 

40Hun  184*  ^^^  N.  Y.  606.  52  Super.  450. 

^  W  ^  •  105  N.  Y.  329.  15  Ablb.  N.  C.  88. 

1  St  ReD%  ^  H"°'  269.  18  Abb.  N.  C.  249. 

1  »t.  Kep.  422.  15  ^^J^J   j^  ^  gOg  5  gj  j^     g^^^  g^ 

4  St.  Rep.  278,  473.  10  St.  Rep.  256. 
502,_subd.  1.                   lolt  R?p.  m 


10  Civ.  Pro.  80. 

502,  subd.  3.  523. 

10  Civ.  Pro.  80.  8  Civ.  Pro.  288. 


582. 

18Abb.  N.  C.367. 
583. 


11  Civ.  Pro.  216.  roa 

103  N  Y  244  53  Super.  519.     • 

504.  83  Hun.  m  10  St.  Rep.  474. 

48  Hun,  625.  88  Hoi,  548. 

18  Abb.  N.  C.  8?6.  SKjv^  N.  S.  109l  ^^. 

7  Civ.  Pro.  21a 

2  St  Rep.  64a  „^.     524. 

7  Civ.  Pro.  101  585. 

9  Civ.  Pro.  96.  8  dv.  Pro.  183. 

507  89  Hun,  144.  18  Civ.  Pro.  73. 
44Hun,rai.                                                            •  fi8  Super,  304. 

1  How.  N.  S.  5a 

3  St.  Rep.  261.  ^^  ^3^ 

7  Civ.  Pro.  104,  443.  2  St  Rep.  34. 

508  8  Civ,  Pro.  485. 
44  Hun  611                                    9  Civ.  Pro.  165. 

15  Abb*  N  c  m  "  ^i^-  P'-o- 1-  537. 

15  Abb.  N.  C.  172.  13  ciy.  j^o.  157.  9  civ.  Pro,  80. 

«  Hun  59  11  Civ.  Pro.  112. 

?«^T'  ^;.  ^JP'  ^3  Civ.  Pro.  122. 

13  Daly,  86,  204.  15  Abb.  N.  C.  282. 


511. 


3  St  Rep.  534.  2  St,  Rep.  275.  "  9  St  Rip.'600.' 


SECTIONS   CONSTRUED. 


688. 

7  Civ.  Pro.  84. 

9  Civ.  Pro.  78. 
11  Civ.  Pro.  112, 
41  Hun,  607. 

13  Daly,  46. 

539. 

51  Saper.  Wd. 

541. 

40Haii,4S3. 

542. 

8Civ.  Pro.  409. 

10  Civ.  Pro.  56. . 

13  Civ.  Pro.  89, 157. 
38  Hun,  29a 

43  Hun,  434. 

44  Hun,  681. 

18  Abb.  N.  C.  200. 

6  St.  Rep.  756. 
9  St.  Rep.  376. 

544. 

8  Civ.  Pro.'277. 

9  Civ.  Pro.  847. 
lOCiv.  Pro.  12,  206. 
101  N.  Y.  539. 

I  St.  Rep.  725. 
3  St.  Rep.  699. 

7  St.  Rep.  441. 
9  St.  Rep.  227. 

545. 
7  Civ.  Pro.  62,  314. 

11  Civ.  Pro.  446. 
41  Hun,  607. 

546. 

7  Civ.  Pro.  216. 

II  Civ.  Pro.  446. 

12  Civ.  Pro.  104. 

13  Civ.  Pro.  25. 
36  Hun,  70. 

18  Abb.  N.  C.  367 
9  St.  Rep.  719. 

548. 
43  Hun,  211. 

549. 

r  Civ.  Pro.  392. 

8  Civ.  Pro.  187,  191, 

266,283,418.   - 

9  Civ.  Pro.  128. 
101  N.  Y.  1. 

43  Hun,  497. 

44  Hun,  4. 

52  Super.  23^'. 

1  How.  N.  S.  4. 

3  How.  N.  S.  99, 187. 

12  Daly,  618, 

13  Daly,  344. 

16  Abb.  N.  C.  475. 


549. 

6  St.  Rep.  384. 
8  St  Rep.  851. 


549,  subd.  3. 

18  Abb.  N.  C.  262. 


549,  subd.  4. 

7  Civ.  Pro.  53. 

8  Civ.  Pro.  393. 
12  Civ.  Pro,  428. 
52  Super.  667. 

7  St.  Rep.  137. 

549  et  seq. 
11  Civ.  Pro.  Sai. 


550. 

6  Civ.  Pro.  26a 

7  Civ.  Pro.  68. 

8  Civ.  Pro.  187,  191. 

266,  283. 

9  Civ.  Pro.  12a 
44  Hun,  4. 

1  How.  N.  S.  400. 
3How.  N.  8.99,187. 

12  Daly,  5ia 

13  Daly,  344,  347. 

4  St.  Rep.  205. 

5  St.  Rep.  87a 
8  St  Rep.  669. 

550,  subd.  1. 

8  St  Rep.  289. 


550,  subd.  2. 

8  Civ.  Pro.  269. 


550,  subd.  3. 
9  Civ.  Pro.  222. 
3  How.  N.  S.  525. 
52  Super.  557. 
16  Abb.  N.  C.  47.5. 
5  St.  Rep.  162. 

550,  subd.  4. 

4a  Hun,  211. 

551. 

43  Hun,  211. 

3  How.  N.  8.  187. 


552. 
3  How.  N.  8.  187. 


558. 

3  How.  N.  8.  187. 
52  Super.  237. 


554. 

8  How.  N.  a  187. 


555. 
8  How.  N.  S.  187. 


556. 
8  How.  N.  8. 187. 
52  Super.  64, 69. 


557, 

7  Civ.  Pro.  58. 
9  Civ.  Pro.  277 

8  How.  N.  S.  187. 


558. 
8  How.  N.  S.  187. 


559. 

9  Civ.  Pro.  128. 
11  Civ.  Pro.  43a 
33  Hun,  114. 
1  How.  N.  8.  4. 

3  How.  N.  8, 187. 

4  St  Rep.  609. 


560. 
48  Hun,  211. 


561. 
11  Civ.  Pro.  16a 
48  Hun,  209. 


567. 

2  St  Rep.  646, 


568. 
8  Civ.  Pro.  89a 


572. 

11  Civ.  Pro,.  404, 40r. 

12  Civ.  Pro.  175, 247, 

252,  461,  433. 

43  Hun.,  290. 

44  Hn^>4^ 

18  Abb.  N,  C.  226„ 

451,  454,  455« 
19Abb.  N.C.58,16U 
3  St  Rep.  532. 
&  St.  Rep.  324. 

9  St  Rep.  380,384. 

10  StRep.  389. 


^  SECTIONS  CONSTRUED.  9 

,,        573.  589.  606. 

11  Civ.  Pro.  407.  43  Hun,  806.  6  Civ.  Pro.  406 

43  Hun,  307.  5  St.  R^p.  899.  7  Civ  Tro  S^ 

18  ^.  N.  C.  821,  9  St.  Rep.  686.  62  Super  66. 

5  St  Rep.  324. 

.  «    «  ^^'  8  Civ.  Pro.  406. 

574.  1  St.  Rep.  207.  7  Civ.  Pro.  6. 

11  Civ.  Pro.  407.  1  How.  N.  S.  482. 

18  Abb.  N.  C.  452.  52  Super.  68 
5  St.  Rep.  824.                                          gg^ 

43  Hun,  206.  607 

575.  18  Abb.  N.  C.  28a  7  Civ.  Pro.  6. 

11  Civ.  Pro.  407, 433. 

43  Hun,  210.    -  ^^ 

18  Abb.  N.  C.  452.                                    f^ao  ^°- 
5  St.  Rep.  324.                              ,^  „    ^92.  7  Civ.  Pro.  5. 

^  43  Hun,  206. 

44  Hun,  478. 

575   siihH    1  18  Abb.  N.  C.  288.  618. 

48  Hun,  Si  ^^  '^^^'  ^-  ^'  ^-  11  Cl^-  ^o-  310. 

^Q^  ^20. 

565,  subd.  3.  4m  Hnn  S  11  Civ.  Pro-  310. 

5  SS'^*  223-  I4  hSS;  m.  3  St  Rep.  544. 
fQ?i?h'4'^n  «                            ISAbb.N.  C.  288.  X 

19  Abb.  N.  C.  58.  19  Abb.  N.  C.  60.  623. 

19Abb.  N.  C.  852. 

579.  KQA 

9  Civ.  Pro.  444.  40  ^^n  2M'  ^2^- 

4aiiun,-«6.  88  Hun,  281. 

5S2.  ;,nK  627 

12  Civ.  Pro.  809.                          ,^„      ^-  84  Hun  649 
18  Abb.  N.  C.  320.                       ^3  Hun,  206.  ^  ^^*  ^^' 

628. 

683.  600.  JCi^-  Proj^SS. 

6  Civ.  Pro.  414.                             7  Civ.  Pro.  209.  l^^^^^I-  ^o 
12  Civ.  Pro.  309.                            12  Civ.  Pro.  53.  ^  ^*-  -^®P-  1^' 

13  Daly,  188,13a 

629. 

584.  11  Daly,  867. 

12  Civ.  Pro.  309.  601.  1*^  ^^^'  N.  C.  52. 

7  Civ.  Pro  209. 
12  Civ.  Pro.  53.  630 

585.  13  Daly,  133, 138.  10  gt.  Rep.  809. 
9  Civ.  Pro.  11. 

12  Civ.  Pro.  309.  «or 

13  Civ.  Pro.  69.                                         an^  ^        od5. 
18  Daly,  433.                                 „  ,,     ^^^\^  6  Civ.  Pro,  401. 
18  Abb.  N.  C.  320.                         S  C»^'-  Pro.  400.  7  Civ.  Pro.  356. 
5  St  Rep.  899.                               ^  ^\Y-  Pro  o  113.  9  Civ.  Pro.  249. 

^  10  Civ.  Pro.  14C.  11  Civ.  Pro.  36, 

99N.  Y.  398.  12  Civ.  Pro.  326. 
KQa                                  51  Super.  227.                         -      lOlN.  Y.5. 

Q  Hi V  T^«  1 1  ®  S<=-  ^eP- 168-  36  HuTi ,  296. 

12  Mv  S4  38  Hun,  202. 

14  1iaiy,4M.  39Hmi,325. 

f.^.  44  Hun,  72, 86. 

t,a»  ^^^'  8  How.  N.  S.  172. 

587.  6  Civ.  Pro.  406.  58  Super.  83. 

13  Hun,  206.                                  7  Civ.  Pro.  B,  183.  1  St  Rep.  728. 
'  St  Rep.  899.                              6  St.  Rep.  163.  7  St.  Rep.  381. 


10  SECTIONS  CONSTRUED.  • 

635  et  8eq.  649.  682. 

12  Civ.  Pro.  884.  12  Civ.  Pro.  186»  279.  6  CiV.  Pro.  401. 

89  Hun,  85.  12  Civ.  Pro.  235,  437. 

43  Hun,  520.  100  N.  Y.  248. 

636.  44  Hun,  876.  12  Daly,  321. 

6  Civ.  Pro.  268,  268,  19  Abb.  N.  C.  277.  42  Hun,  96. 

866,  401.  9  St  Rep.  878.  44  Hun,  296. 

7  Civ.  Pro.  144,  287,  8  St.  Rep.  441. 

800,  411.  7  St  Rep.  466, 484. 

?l^;*^.'S:  ^S^»'«"^-2-  »8tKep.«^. 

12  Civ.  Pro.  489.  ^  H^»i  *^2. 
101  N.  Y.  5. 

33  Hun,  484.  683. 

35Hun,  895,  541.  649,  SUbd.  8  7  Civ.  Pro.  67, 86, 90. 

??  K^°'  ^-  44  Hun,  62.  12  Civ.  Pro.  4S7.. 

41  Hun,  68.  41  Hun,  66. 

44  Hun,  71,  845.  43  Hun,  96. 

1  How.  N.   S.  276,  2  St  Rep.  270. 

288.  650.  3  St  Rep.  441. 

3  How.  N.  S.  160.  9  Civ.  Pro.  168.  7  St  Rep.  456. 

.53  Super.  88.  13  civ.  Pro.  77. 

15  Abb.  N.  C.  354.  12  Daly,  5. 

1  St.  Rep.  779.  8  St  Rep.  448. 

2  St  Rep.  270.  ^  708. 

7  St.  Rep.  381.  18  Civ.  Pro.  142. 

8  St  Rep.  796.  -^1  42  Hun,  124. 

9  Civ.  Sam  8  St  Rep.  415. 

637.  13  Civ.  Pro.  77. 
6  Civ.  Pro.401.  12  Daly,  5 

8  St  Rep.  443.  708,  subd.  4. 

ftnc^  44  Hun,  68. 

6  Civ.  Pro.  401,  okk 
8  Civ.  Pro.  424.                             iot^«w  j?' 

52  Super.  64.  }•  ^iS'3;  n  wr  '700 

.  44  Hun,  71 ,  86.  10  ^^^'  ^'  ^-  ^^'  „  p,^  21? 'oo 

18  Abb.  N.  C.  852.  °^^  v  iS* 

7  St  Rep.  881.  ^^  iVw.N.T^l. 

04^0  12  Daly,  821. 

^'^^^^^'   -  713,  subd.  1. 

659.  11  Daly,  110. 

644.  12  Daly,  821. 
12Civ.  Pro.  27a 

43  Hun,  520. 

19  Abb.  N.  C.  2761  ^77  713  €t  860. 

34Hun,9i:  12  Civ.  Pro.  464 

645,  3  How.  N.  S.  290. 

18  Civ.  Pro.*  77  12  Daly,  5. 

719, 
6Civ.  Pro.'963,268. 

646  677  et  seq, 
13  Civ.  Pro.''?r.                            13  Civ.  Pro.  123. 

721. 

647  678  8  Civ.  Pro.  70. 

13  Civ.  Pro.*77:  34  Hun,  91!  ^JP'^^'r^l^?^ 

3  How.  N.  S.  290.  la^°i'^'9^^'  ^^ 

6  i9t  Kep.  199. 

64&. 

12  Civ.  Pio.  186^9L 

13  Civ.  Pro.  9,77.                                  079.  ^,  .   n 
.5Deni.244.  34  Hun,  91.  721,  Stlbd.  9. 

19  Abb.  N.  C.  2T6.  aflow.  N.  S.  290.  11  Civ.  Pro.  187. 


SECTIONS  CONSTRUED.  11 

723.                                    738.  761. 

6  Civ.  Pro.  297.                             7  Civ.  Pro.  428.  9  Civ.  Pro.  108. 

8  Civ.  Pro.  54,  99,                    9  Civ.  Pro.  108.  58  Super.  78. 

297, 451.  -       13  Civ.  Pro.  74, 126. 

9  Civ.  Pro.  48,  432.  42  Hun,  200. 

11  Civ.  Pro.  200.                            44  Hnn,  489.  17/10 

12  Civ.  Pro.  64.                             2  How.  N.  S.  289.  ,.  ^.    *^-  __ 

13  Civ.  Pro.  152, 158.  17  Abb.  N.  C.  108,  JantU  S«" 
84  Hun,  431.  104.  l^^PSJ^- 
36  Hun;  233.                                   9  St.  Rep.  652.  l^-  Y^281. 

40  Hun,  422,  623,  %  gj-  §f  P-  ^^^  ^60. 

41  Hun;  66,  582.                                   „qq  ,,  „,^  ®  ^^-  ^^P-  746. 

42  Hun,  91, 170.  ,„  ^.    \^^^  *S*«.« 

12  Civ.  Pro.  24,  312. 

764. 

rrciQ  '  13  Civ.  Pro.  848. 

*    *^^'                                             740  104  N.  Y.  616. 

M^sZer^-JMb'"^'                          « Hun,  m  84  Hun,  11 

13  Dal^  5^"                              2  How.  N.  S.  360.  «  St.  Rep.  89,  341. 

8  St.  Rep.  172,  438. 

4  St.  Rep.  775.  „otr 
6  St.  Rep.  146,  190.                                765.  « 65. 

825.                                          8  Civ.  Pre.  280.  iS°^'X«S.64.       . 

9  Civ.  Pro.  103.  3Dem.  286. 
104N.  Y.  617. 
IHow.  N.  S.64. 

724.                                    53  Super.  7a  767 

7 Civ.  Pro.  350.                              12I)aly,  229.  12  Civ.  Pro.  32o. 

9  Civ.  Pro.  69,  78.                           3  Dem.  286  9  St  Ren  61^ 

11  Civ.   Pro.  7,  94.  »  St.  Rep.  51.. 

421. 
13  Civ.  Pro.  152.  ntro 

42  Hun,  169.                                   ^^,      i2^  oi«  '^^^ 

52  Super.  224                               ir  Unn^b  96  N.  Y.  32. 

5  Dem.  68.  ?IS°°'2S?' 

43  Hun,  831. 

1  How.  N.  8.  608. 

58  Super.  78.  769 

728.                                    l^??%'^a  12  Civ.  Pro.  851. 

8  Civ.  Pro.                                    10  St.  Rep.  62.  44  ^^  46 

18  Abb.  N.  C.  204. 
7  St  Rep.  401. 

_    ^^'  86  Hun,  339. 

12  Civ;  Pro.  152.                           44  Hun,  517.  wwa 

4  St  Rep.  468.                               53  Super.  78.  „  ^.     l*^' 

5  St  Rep.  847.                               9  St  Sep.  227. 804.  J  Civ.  Pro.  6. 

*^        '  44  Hun,  591. 

1  How.  N.  S.  482. 
ttft^f^  58  Super.  63. 
730.                                   757  et  aeq.  8  St  Rep.  816. 

9  Civ.  Pro.  412  11  Civ.  Pro.  257. 

_     I^l.                                             758.  8  Civ.  Pro.' 860. 

8  Civ.  Pro.  829.                            53  Super  ja  8  Civ.  Pro.  852, 435. 

5  Dem.  126.  1  How.  N.  S.  141. 

2  How.  N.  S.  154. 
-^^                                                                                     .    8  How.  N.  S.  59. 
782.                                               759  88  Hun,  889. 

8  Civ.  Pro.  829.                              «  q„nAr  to  42  Hun,  645. 

100  N.  Y.  248.                                ^  ^^P®'-  ^^'  13  Daly,  247. 

5  Dem.  301. 
18  Abb.  N.C.  27,37, 

760.  88. 

733.                                  8  Civ.  Pro.  277.  6  St  Rep.  125. 

:  Civ.  pro.  329.                             53  Super.  7a  8  St.  Rep.  568, 


SECTIONS  CONSTRUED. 

803  et  aeg. 
11  civ.  Pro.  ira 


7  Civ.  Pro.  aa,  888. 
B  CiT.  Pro.  IIB,  1^. 
0  av.  Pro.  an,  SflO. 
11  CW.  Pro.20,lM. 

laCiv.  Pro.  8M. 

B8N.  Y.aoe. 

100  N.  y.  Ml. 

101  N.  Y.  487. 


is  AbU  k  C 


19  Abb.  N.  C,  26i. 


aCiy.  Pro.  »». 


13  Civ.  Pro.  881. 


as  Jluii,(l0,228,314. 

M  Han',  94. 
»!;Hud,3IS,  NiS. 


1  St  Bcp.  ISl. 

2  St  Rep.  175,283. 

3  St  Kep.  1«,  386, 

43l,4M,ei8,TeO, 

4  St.  Rep.  195,  »S5, 

B  St.  Rep.  7, 66, 274, 
423,e«,e<H.T'U, 


Rep.  4 


5  SU  Rep.  911. 

797. 
18  Daly,  BIB. 


12CiV.Pro.2r. 
J8  Civ.  Pro.  1« 

a  Bt.'Rep.  »«■ 


820. 

0Si;ReT47,M::& 

TCi».  Pro.  109.305. 
0  Civ.  Pro.  13S,  137. 

10  St  Rep.  43.  aw. 

12  Civ,  Pro.  109. 

3JIo^v.N.S.7a. 

4  St  Rep.  566. 

llClv.  Pro.  30. 

6  St  Rep.  84. 

8St.Bep.6e7. 

428." 

a  St.  Rep.  KS. 

3StBep.79l). 

831. 

6  St.  Rep.  46. 

831. 

827. 

ISCiv.  Pro.  181,1 
41  Hnn,  485. 

5st. "fep.  teT. 

3St.  Rep-lSa. 

828 

833. 

■I  fit.  Rep.  HOT, 

lSAbb,'N.C.  181 

SECTIONS  CONSTRUED. 


IS 


884. 

99  N.  Y.  66. 
101  N.  Y.  126. 
103  N.  Y.  578. 
104N.  Y.  854. 
106N.  Y.  998. 
38  Hun,  206. 
40  Hnn,  438. 
43  Hun,  90. 

3  How.  N.  S.  469. 
18  Abb.  N.  C.  lot 

103. 

4  St.  Rep.  261, 849. 

8  St.  Rep.  860. 

9  St.  Rep.  587,  731. 


835. 

7  Civ.  Pro.  874. 
108  N.  Y.  679. 
104  N.  Y.  854. 

37  Hun,  242. 

38  Hnn,  206. 
40Hnn,fia,326. 

41  Hun,  204. 

42  Hun,  518. 

3  Dem.  388. 
5  Bern.  155. 

18  Abb.  N.  C.  102, 
104. 

4  St  Rep.  195,  261. 
10  St.  Rep.  788. 


853. 

41  Hnn,  604. 
5  St.  Rep.  228. 


854. 
6  Civ.  Pro.  250. 
8  Civ.  Pro.  386. 
11  Civ.  Pro.  444. 
87  Hun,  245. 
8  How.  N.  S.  35 


856. 
6  Civ.  Pro.  260. 


856. 
6  Civ.  Pro.  250. 


857. 

6  Civ.  Pro.  250. 


867. 
6  Civ.  Pro.  360. 


872. 

7  Civ.  Pro.  169,  426. 
9  Civ.  Pro.  804. 

18  Civ.  Pro.  4. 
87  Hun,  531. 
42  Hun,  604. 
1  How.  N.  S.  444. 
3  How.  N.  S.  260. 
51  Super.  532. 
53  Super.  267. 
5  Dem.  257. 

5  St.  Rep.  228, 229 

6  St.  Rep.  425. 

8  St.  Rep.  710. 


872,  subd.  4, 
12  Daly,  339. 


872,  et  sea. 
10  Civ.  Pro.  178. 


873. 

7  Civ.  Pro.  169. 
106  N.  Y.  272. 

36  Hun,  288. 

37  Hun,  829. 

1  How.  N.  S.  490. 

8  How.  N.  S.  260. 
8  St.  Rep.  710. 


836. 
7  Civ.  Pro.  874. 
89  N.  Y.  56. 
103N.  Y.  67a 
40  Hun,  438. 
42  Hnn,  618. 
18  Abb.N.C.  103. 
4  St.  Rep.  261,349. 


837. 

7  Civ.  Pro.  874. 
9  Civ.  Pro.  168. 
11  Civ.  Pro.  215. 
108  N.  Y.  244. 

1  How.  N.  S.  264. 

2  How.  N.  S.  127. 

3  How.  N.  S.  109. 
38  Hun,  548. 

3  Dem.  888. 

8  St  Rep.  102. 


843. 
106  N.  Y.  317. 


844. 
6  Civ.  Pro.*  268,  288. 
9  Civ.  Pro.  277. 
42  Hun,  97. 
52  Super.  7. 
3  Dem.  11. 
SStRep.  441. 


868. 
e  Civ.  Pro.  860. 


869. 
6  Civ.  Pro.  860. 


870. 

7  Civ.  Pro.  169,  426. 
12  Civ.  Pro.  4. 

101  N.  Y.  176. 
106  N.  Y.  272. 
85  Hun,  480. 
87  Hun,  282. 

8  How.  N.S.  270, 450. 
12  Daly,  5. 

5  St  Rep.  229. 
8  St.  Rep.  710. 


870  et  sea. 
9  Civ.  Pro.  1,8M. 
18  Civ.  Pro.  127. 
6  Dem.  257. 


871 
7  Civ.  Pro.' 169. 
18  Abb.  N.  C.  241 

7  St.  Rep.  408. 

8  St.  Rep.  710. 


872,  subd.  5. 

18  Abb.  N.  C.  448 


875. 
7  St  Rep.  408. 

876. 
9  Civ.  Pro.  1. 
101 N.  Y.  176. 


879. 
1  St  Rep.  168. 


880. 
5  Dem.  280. 
1  St.  Rep.  168. 


885. 

4  Dem.  212. 

3  St  Rep.  194. 

5  St.  Rep.  316. 
7  St  Rep.  282. 


887. 
86  Hnn,  876. 
18  Abb.  N.  C.  444. 


14  SECTIONS  CONSTRUED 

met  sea.  964  op,.  ?Jf\i 

11  Civ.  Pro.  5d.  58  Super  7©  KJ^SudS  476 

12  Civ.  Pro.  446.  15  AhV  N.  C.  888.  g  Super.  4m 

888.  966.                                              ^„ 

38  Hun,  876.  53  SuPfr.  146.                                          ^^  • 

2  St.  ReD  655  15  Abb.  N.  C.  282.  i^  . ,.    'i      i:,o 
^  »1^  Xiep.  000.  ^^  ^^^^^  j^  ^,  298.  11  Civ.  Pro.  4^. 

12  Civ.  Pro.  173. 

ono  18  Abb.  N.  C.  469, 

898.  Q«^                                           484. 

9  Civ.  Pro.  144.  ^  ^  ^ , ,  ^^  *  r.  otw  5  St.  Rep.  338. 

4  Dem.  830.  15  Abb.  N.  C.  282. 

895.  968.  96  N.  Y.  3^. 

9  Civ.  Pro.  144.  9  Civ.  Pro.  6,  40, 226.  42  Hun,  608. 

3  How.  N.  S.  263.  12  Civ.  Pro.  222.  43  Hun,  162. 

4  Dem.  830.  96  N.  Y.  108.*  18  Abb.  N.  C.  202. 

101  N.  Y.  179.  208. 

105  N.  Y.  321.  1  St.  Rep.  196. 

910.  44  Hun,  2,  568.  4  St.  Rep.  441. 

13  Hun,  546.  3  How.   N.   S.   438, 

52  Super.  359,  476.  983 

914  et  seg.  -^^  ^^F'-  '^'^^  ^^'  99  N.  Y.  429. 

9  Civ.  Pro.  175.  ,,  ^^^  N.  c.  298,  JS  T^m. 

^.  -.  5  St.  Rep.  84. 

910.  6  St.  Rep.  395.                                         qq^. 

9  Civ.  Pro.  175.  7  St.  Rep.  203.  ^^  „    ^^ 


l^'^'.^.  969. 


43  Hun,  488. 


986. 


9  Civ.  Pro.  175.  ,  ^iv.  Pra  40,  226.  ,  g,.  R^^^in. 

44  Hnn,  568. 
^«.  3  How.  N.   S.  488, 

931.  527. 

5  St.  Rep.  26a  52  Super.  359.  987. 

53  Super.  146.  10  Civ.  Pro  190. 

96  N.  Y.  883. 

933.  43  Hun,  48a 
11  Civ.  Pro.  428.                                     97O 

104  N.  Y.  162.  g  ^^y  Pro.' 425.  qoo 

9Civ.  Pro.  6.  ^^  „    ^^■ 

44  Hun,  183.  ^  Hun,  433. 

934.  52  Super.  476. 

42  Hun,  fHX^'  53  Super.  72,  146. 

4  St.  Rep.  787.  7  St.  Rep.  789.  992. 

5  St.  Rep.  100,  7  Civ.  Pro.  195,  204, 

414. 

942  971.  8  ^^^-  ^^-  ^^• 
13  Daly,  471.                                 6  Civ.  Pro. ^5. 

44Hun,  2, 183. 

3  How.  N.  S.  438.  993. 

943  53  Super.  146.  6  Civ.  Pro.,324. 

43  Hun,  627.  7  Civ.  Pro.  19.^. 

972. 
957.  6  Civ.  Pro.  425.  ^^  . 

43  Hun,  326.  3  How.  N.  S.  488.  994. 

'  53  Saper.  147.  103  N.  Y.  659. 

17  Abb.  N.  C.  298,  18  Abb.  N.  C.  62, 68, 
958                                           299  64. 

43  Hun,  8861  101  N,  Y.  179.  8  St  Rep.  611. 


SECTIONS  CONSTRUED.  15 

»S5.  1009.  1019. 

7.Civ.  Pro.  204.  43  Hun,  182.  6  Civ.  Pro.  418. 

8  Civ.  Pro.  146.  4  st  Rep.  899.  99  N.  Y.  112. 

5  St.  Rep.  84.  2  How.  N.  S.  7X. 

7  St.  Rep.  789. 

996. 

7  Civ.  Pro.  414.  ,  1031. 

8  Civ.  Pro.  146.  1010.  12  Civ.  Pro.  383. 

7  Civ.  Pro.  202.  41  Hun,  466. 

43  Hun,  444.  5  Dem.  878. 

997.  53  Super.  286.  18  Abb.  N.  C.  458. 
6  Civ.JPro.  302.                             2  St.  Rep.  78.  ^  Super.  544. 

103  N.  Y.  659. 

37  Hun,  276. 

11  Daly,  281.  ^Ati  1022. 

5  Dem.  56.  „  pjv^t^'^n  ^  Civ.  Pro.  202. 

18  Abb.  N.  C.  62, 63.  11  rTv  pS;  ai  1^  Civ.  Pro.  334. 

3  St  Rep.  611.  11  w„;^"  53  Super.  147,  286. 

3  tSw  'tI^  V^  ^'^  At>^-  N.  C.  299. 

fi  S^ot:'?S-  18  Abb.  N.  C.  410. 

998.  ^'  2  St.  Rep.  78. 
103  N.  Y.  669. 

18  Abb.  N.  C.  62.  ^^.^ 

3  St.  Rep.  611.  1012. 


1000. 


7  Civ.  Pro.  164. 


11  Civ.  Pro.  94. 


1023. 
6  Civ.  Pro.  824. 
96  N.  Y.  642. 
999.  _.^         ,   ,      ^  34  Hun,  682. 

12  Civ.  Pro.  323.  1012,  subd.   ;) .  43  Hun,  391. 

100  N.  Y.  96.  42  Hun,  601.  13  Daly,  537. 

33  Hun,  54.  3  Dem.  258. 

11  Dalv,  281.  6  St.  Rep.  402. 

8  St.  Rep.  48&  iQ^'^ 

6  Civ.  Pro.  *204.  ^^^]^ 

9  Civ.  Pro.  220.  1027. 

10  Ci  V.  Pro,  107, 218.  3  How.  N.  S.  483. 


If  J'  ^:!^'  1-  Civ.  Pro.  443  448. 

!?  H^"'  fS-  1-^  Civ.  Pro.  45,  48. 

3  St.  Rep.  87.  42  Hun  604  Wca. 

6  St.  Rep;  763.  44  Hun,'  568!  ^  How.  N.  S.  483. 

18  Abb.  N.  C.  352, 
410. 

1001.  3  How.  N.  S.  52T.  1033 

104  N.  Y  664.  12  Daly,  97.  g  How.  N.  S.  483 

42  Hun,  604.  1  St.  Rep.  241. 

18  Abb.  K.  C.  40a  4  St.  Rep.  689. 

8  St.  Rep.  5.57.  ^^^^ 

lUoO. 

1002.  ^  ^^^'  N-  S-  264. 
100  N.  Y.  98.                                          1015  ^^^  ^*  ^'  ®^®' 

o^«?^^'  ^^\r,K  '  7  Civ.  Pro.*  183, 

2  St.  Rep.  175  105  n.  Y.  59.  .  ^^^ 

48  Hun,  604.  1051. 

,  ■  44  Hun,  569.  3  How.  K  S.  264. 

1003.  18  Abb.    N.   C.   37, 
6  Civ.  Pro.  425.  384, 410,  416. 


1058. 


^  Hun,  434.  s  Tr«,„  vr  a  ori 

43  Haft,  22.  ^^^g  ^  How.  N.  S.  204. 

8  Civ.  Pro.'  70. 

1004.  1059. 

7  Civ.  Pro.  164.  3  How.  N.  S.  264. 

1018. 
iAAQ  '  12  Civ.  Pro.  334.  ^^^^ 

.«     i""^-  40  Hun,  623.  1116. 

5  St.  Rep.  84.  %  St.  Rep.  189-  3  How.  JT.  8.  48a 


16  SECTIONS  CONSTRUED. 

1166.                                      1210.  i381. 

8Ciy.  Pro.70.                              12  Civ.  Pro.  388.  JIS'^'S?' 

5Dem.  379.  f?  ??^  5?*A.  ^n« 

8  St.  Rep.  87.  18  Abb.  N.  C.  40a 
llgQ                                  8  St.  Rep.  745. 

101  N.  Y.  284. 

1212.  1233. 

Ilg3                                   SH  Hun,  548.  18  Abb.  N.  C.  411. 
3  How.  N.  S.  264. 

1214.  1237. 

-(^Igg                                 10  Civ.  Pro.  69.  3  St  Rep.  169. 

44  Hun,  2.    ^                                       ^-  1240 

6  St**  R^n  m                                             1  oi  re  H  Civ.  Pro.  421. 

0  St,  Rep.  d95.                                        1215 ,  4j  jjjjj^^  355 

10  Civ.  Pro.  69.  2  St  Rep.  592. 
1137                                    3  How.  N.  S.  384. 

9  Civ.  Pro.  23. 

53  Super.  55,  72.  ^.„ 

5  St  Rep.  84.                                           l-^lo.  1241. 

^                                     6  Civ.  Pro.  366.  7  Civ.  Pro.  827. 

8  Civ.  Pro.  191. 

1189  41  Hun,  352. 

upiv  Pro  fis                                           1221.  5Dem.  449, 

11  plv.  Pro.  200.                           42  Hun,  604.  2  St.  Rep.  592. 

1200.  1221,  subd.  3. 

42  Hun,  604.                                   18  Abb.  N,  C.  410.  1351. 
18Abb.N.C.409.  11,%':^!  m"'' 

1224.  41  Hun,  199. 
1204.                                42  Hun,  878. 

;i4  Hun,  544. 

43  Hun,  526.                                               ..ook  lOKg 

18  Abb.  N.  C.  369,                                 i^^7w  on  TT«,.  ISr 

.079                                          9  Civ.  Pro.  177.  35  Hun,  687. 

7  St    Rep   90                               3  How.  N.  S.  438.  2  St  Rep.  124. 

9  St.  Rep.  522.  53^Supe^r.  147. 


1205. 
9  Civ.  Pro.  874.  ^ 

102  N.  Y.  827.  1«  Abb.  N.  C.  410 

12  Daly,  216. 
2  St.  Rep.  16. 


1260. 
1226.  6  Civ.  Pro.  815. 


1228.  1268. 

7  Civ.  Pro.  202.  106  N.  Y.  467. 


1206.  97  N.  Y.  610. 

7  Civ.  Pro.  43.  PsTbA. 


1274. 


10A7  11  Civ.  Pro.  141, 

M  anner  405  1329.  37  Hun,  185. 

?o?Tp  •   78  529  11  Civ.  Pro.  94.  41  Hun,  77. 

5  St  rIp  216  17  Abb.  N.  C.  262.  6  St  Rep.  67, 

6  St  Rep.' 10.  18  Daly,  493. 

1209  1230.  1278. 

fei  a«,^r.  <*RQ  42  Hun.  604.  18  Civ.  Pro.  74 

S  IXn^.  804.  18  AbS:  T'C.  409.  9  St.  R«p.  640. 


SECTIONS  CONSTRUED.  1^ 

1279.  1291.  1307.  v 

7  Civ.  Pro.  245.  98  N.  Y.  484.  6  St.  Rep.  186. 
104  N.  T.  628,  573.  43  Hun,  587. 

42  Hun,  600. 

44  Hun,  618  1809. 

53  Super,  606.  1292.  12  Civ.  Pro.  379. 

4  St.  Rep.  696.  lo  civ.  Pro.  19.  13  Civ.  Pro.  19. 

5  2t  1.®P-  ^S  102  N.  Y.  464.  101  N.  Y.  289. 

I  f>  ?®P-  SS-  2  St  Rep.  58.  .  8  How.  N.  S.  604. 

8  St.  Rep.  7o7. 

inon  1294.  1310. 

«  ^       }r^X.,  8  Civ.  Pro.  94.  9  Cit.  Pro.  100. 

7  Civ.   Pro.  345.  n  civ.  Pro.  854,  418  8  How.  N.  S.  886. 
IM  N-  Y,  628.  12  Civ.  Pro.  168.  4  Dem.  25a 

l^o?^S'  ^^i^  44  Hun,  269. 

4  St  Rep.  596.  19  Abb.  N.  C.  436, 

8  St  Rep.  737.  9  st.  Rep.  563.  1315. 

10  St.  Rep.  161  8  Civ.  Pro.  414. 

jog^  106  N.  Y.  663.  lo  Civ.  Pro.  240. 

7  Civ.  Pro.  245. 

104N.  Y.  528.  1295  1316 

^o^HJ' «18-  8  Civ.  Pro.  94.  9  civ.  Pro.*  122,  351 

5  !{•  l^P-  IB'  10  Civ.  Pro.  107. 
»  8t  Kep.  737.  jjj  (..  y  pjj,  75 

1296.  104  N.  Y.  898. 

1282  8  Civ.  Pro.  272.  88  Hun,  681. 

?r£;n  ko  1297  S2  Super.  122. 

1283.  1MN.Y.M8.  Jllgl^:^. 

98  N.  X.  484,  . oAo 

48  Hun,  588.  1298. 

8  Civ.  Pro.  272.  1317. 

.^^^  104  N.  Y.  618.  8  Civ.  Pro.  125,  36a 

1284.  12  Civ.  Pro.  301. 
98  N.  Y.  484.  98  N.  Y.  480. 

1299.  ISDalj,  212. 

1286.  «  ^^^-  ^°'  ^• 

98  N.  Y.  434.  1323. 

1300.  ,  lOCiv.  Pro.  19. 

1 0QA  8  Civ.  Pro.  87.  100  N.  Y.  616. 

Ao  XT  J  jo/  lOCiv  Pro.  27.  42Hun,  241,  644. 

98  N.  Y.  484.  53  Super.  16.  53  Super.  886. 

9  St  Rep.  51  4  St  Rep.  46a 

1287. 

98N.  Y.  484.  1301.  1326 

9  Civ.  Pro.  122.  a  cAv  Pro  886 

^   19QQ  12  Civ.  Pro.  75.  S  ^J"  S^'  J^" 

noxT   J  .^o?'          •  104N.  Y.398.  iqrTv  P?o^" 

98  N.  Y.  434.  33  Hun,  531.  llt"^' i'°-  ^^• 

41  Hun,  456.  4uem.04. 

1289  42  Hun.  604. 

*  ^-  ^'  ***•  4  St.  Rep.  202.  1327. 

^^^  5  St  Rop.  688.  6  Civ.  Pro.  886. 

1290.  7  St.  Rep.  420.  7  Civ.  Pro.  132. 

13  Civ.  Pro.  sa  8  Civ.  Pro.  420. 

98N.Y.  434.  .                         .„^_  9  Civ.  Pro.  444. 

100  N.  Y.  24a  1303.  13  Civ.  Pro.  19. 

38  Hun,  254,  8  Civ.  Pro.  87.                   '  102  N.  Y.  224. 

48  Hun,  687.  9  Civ.  Pro.  122.  4  Dem.  84.      • 

7  St  Rep.  216.  58  Super.  16,  20.  1  St  Rep. 405. 


18  SECTIONS  const;'rued. 

*  n-  ^i^'ooa  1^ '  >  ^^-  ^-  1358. 

SS^?*"-^'  85flun,4M.  '  43Him,608. 

7  Civ.  Pro.  182.  1  How.  N.  S.  190. 


.Qoo  1347,  subd.4. 

lo>e»-  42  Hun,  606. 


7  Civ.  Pro.  182. 


1359. 


S  Sr-  S*'-  ^-  ^8    Abb.  N.     C.     384,  40  rr„_    Krtft 

7  Civ.  Pro.  182.  413.  ^  ^'^^^  °^' 

102  N.  Y.  224. 

1  St.  Rep.  405. 

1348.  1365. 

.  QQ1        .  17  Abb.  N.  C.  268. '  5  Civ.  Pro.  60. 

1831.      •  88  Hun,  149. 

4  Dem.  84. 

1349. 
IQJU  10  Civ.  Pro.  107.  1366. 

^'  41  Hun,  456.  8  Civ.  Pro.  CO. 

42  Hun,  604.  11  Civ.  Pro.  871. 

18  Abb.  N.  C.  409. 
H  QQK  58  Super.  544. 

nr,'    ^^^'.c.  19t.6ep.  99.  -QA7 

6  Civ.  Pro.  425.  loo7. 

7  Civ.  Pro.  98.  43  Hun,  126. 
9  Civ.  Pro.  444.                                     ^  ot^                                   44  Hun,  591. 

102  N.  Y.  726.  1350. 
34  Hun,  485.                                 42  Hun,  604. 

48  Hun,  610.  18  Abb.  N.  C.  409. 

2  St.  Rep.  519.  1369. 

7  St.  Rep.  170.  8  Civ.  Pro.  60. 

1351.  ^^  ^'  Y.  21. 

^QQ«  103N.  Y.659. 

n  ^.    ^S^ '  • .«.  18  Abb.  N.  C.  62, 63. 

SS^?°-^-  1st.  Rep.  99.  1370. 

o  n'""- ?''''•  ^  3  St.  Rep.  611.  13  Civ.  Pro.  142. 

l8%^:^''e^^-  10  St.  liep.  69a 

103  N.  Y.  165,  181.  .,»„r.       ^^    ^ 

3  St.  Rep.  1.  .  „^^  1370,  subd.  S. 

1353.  7  Civ.  Pro.  403. 

6  Civ.  Pro.  259. 

1338.  g  S'^""^^^"^-  *»• 

103  N.  Y.  166.  2  S*-  -^^eP-  108-  ^3,^2 

12  Civ.  Pro.  256. 

1341.  .1353.  88HSn'li- 

18  Abb.  N.  C.  63.  9  Ci  J^  ^o^  ^  J?  Jgg;  ^^^  64. 

..10  Civ.  Pro.  240.  in  St  Tit^-n  S7 

40  Hun,  546.      .  lUSt.  Rep.  27. 

1342  1  St.  Rep.  72. 

102  N.  Y.  383.  ^  St.  Rep.  420. 

41  Hun,  584.  ^  J^  '^.  .f  *^^- 

2  St.  Rep.  419  ^  H^^»  1^- 

1355. 

1346.  ^^^^'^-  •     1376. 

7  Civ.  Pro.  188, 190.  98  N.  Y.  1. 

12  Civ.  Pro.  323.  j^ggg  13  Abb.  N.  C.  481 


41   Hun,   11.  n4  TT             KOA 

42  Hun,  164.  J^S^'^S' 

5  St.  Rep.  180.  liHSS;506:                                          1377. 

7  Civ.  Pro.  860. 

jg^f^  13Civ.  Pro.  154. 

7  Civ.  Pro.*  188,  190.  .                 1357. 

41  Hun,  11,  584.  33  Hun,  279. 

1  St.  Rep.  99.  43  Hun,  506.                                          1378.    ' 

4  St.  Rep.  639.  16  Abb.  N.  C.  m,                       13  Civ.  Pro.  416 


SECTIONS  CONSTRUED.  19 

1380                                     1423.  1489. 

q  civ  Pto*»r8.                             6  Civ.  Pro.  877.  36  Hun,  283. 

linu^lA                          7  Civ.  Pro.  46.  38  Hun,  149 

4  St  Rep.  m.  iosK.&. 

1424. 
iqoA  ^f  ofijn  6  Civ,  Pro.  377. 

fl  rk^f^'                          7  Civ.  Pro.  46.  1496. 

8  Civ.  Pro.  463.  ^j  ^.^  p^^  35^ 

iqft1  1425. 

o  nJ^^'mn                          «  Ci^-  Pro-  877.  1497. 

9  Civ.  Pro.  »78.                             7  c^y.  Pro.  45.  8  Civ.  Pro.  383. 

11  Civ.  Pro.  367. 

1882  1426. 

103  N.  Y.  609.                               7  Civ.  Pro.  46.  1498. 

8  St.  Rep.  682.                                             '  6  Civ.  Pro.  386, 36a 

1427. 

1388.                                  7  Civ.  Pro.  46.  1501. 

IS  Civ.  Pro.  142.                            18  Abb.  N.  C.  449.  9  civ.  Pro.  103,  426. 

105  N.  Y.  197. 
42  Hun,  228. 

1390                                            1429.  17  Abb.  N.  C.  378 
36  Hun,  12.'                    '     •       11  Civ.  Pro.  321. 

5  Dem.  141.  1502. 

1430.  il  av.  Pro.  239. 

jggj                                    11  Civ.  Pro.  821.  8  How.  N.  S.  361 

86  Hun,  12*  .^-- 

41  Hun,  609.                                      h  ^oa  ^/  -^^  1503. 

6  Dem.  141.                                   ,  }r^J\^J^'  10«  N.  Y.  66. 

»                                    8  St.  Rep.  552.  jg  ^^^  -^^  c.  185. 

8  St.  Rep.  573. 
1398.  1441 

35  Hun,  647.                                  io2  N.  Y.  135.  1505. 

3^^^^^lS?*  43  Hun,  372. 

5  Dem.  139.  «  St.  Rep.  400. 

1455. 

1405.                                   48  Hun,  12.  ^^^^ 

8  Civ.  Pro.  60.  9  Civ.  Pro.  360. 

9  Civ.  Pro.  274.  1461. 

42  Hun,  387.                                io2  N.  Y.  185.  .  _^ 

..««  9  Civ.  Pro.  860. 

n^^^ia  '    1465. 

•40 Hun, 328.                                 37  Hun,  201.  ^^.^ 

1515. 

,,,^  11  Civ.  Pro.  239. 

1410.                                           1478  4S  Hun,  44a 
18  Abb.  N.  C.  22.                        3  g^ .  ^^^  ^52. 

1521. 

1421.  1481.  9  Civ.  Pro.  103. 

6  Civ.  Pro.  397.  12  Civ.  Pro.  256. 

7Civ.  Pro.  46.  -iRoq 

a4  Hun,  248.  o  p?^  pff  *  ins 

18  Abb..  N.  C.  449.                                1437,  «  Civ.  Pro.  103. 

6  St.  Rep.  809.  rj  q^^  p^o  *  393. 

8  Civ.  Pro.  187,191,  ^^q- 

266,  4ia  ly*^-  _„ 

1422.  1  How.  N.  S.  4.  11  Civ.  Pro.  867. 

6  Civ  Pro  »?7                              62  Super.  236,  557.  89  Hun,  18. 

7  CW.  So.  ^.                              16  Abit).  N.  C!  474.  8  St  llep.  168. 


^  SECTIONS  CONSTRUED. 

1529.  1544.  1615. 

34  Hun,  660.  8  How.  N.  S.  ^.  tl  Civ.  Pro.  35J. 

1531  1M6.  w^.Q 

8  Civ.  P?o.'863.  3  How.  N.  S.  26.  161»g 
11  Civ.  Pro. 289,867.                                                                          1  St  Rep.  628. 

-inKJ  6  St.  Rep.  180u 

1533  13  Civ.  Pro.  109. 

11  Civ.  Pro.  295.  ^^  ^-  ^-  ^^^• 

48  Hun,  640.  1626. 

4  St.  Rep.  600.  .  e^e.^  ^0  Civ.  Pro.  77- 

1559.  1  St  Rep.  196. 

3  St  Rep.  163. 

1532  et  seq. 

9  Civ.  Pro.  182.  1627. 

1561.  II  Civ.  Pro.  488. 

44  Han,  252. 
1533.     *  3How.  N.  S.26. 

?o9,r'  ^'°-  ^'  1628. 

1?  Sf  ^'  -Nff;  ^^  1 577  103  N.  Y.  805. 

41  Hun,  614.  10  u .  .JO  noiv  I4fi 

13  Civ.  Pro.  109.         ^      '  iflAhfi   N  O  70 

XOuO. 
17  Abb.  N.  C.  427.  .  g^g 

43  Hun,  252.  1^32. 

iKQfi  4  St  Rep.  412.  6  Civ.  Pro.  886. 

qswnnift.^         ^  12  Civ.  Pro.  189. 

?5  ?J?J?'  iPn  ^oc  44  Hun,  7a 

17  Abb.  N.  C.  427.  ^  trrrn 

19  Abb.  N.  C.  406,  \Ol)d. 

411.  43  Hun,  24. 

3  How.  N.  S.  26.  1633. 

6  St  Rep.  880. 


1599. 
1  Koo  11  Civ.  Pro.  359. 

r  T>,^   oA-y  *^  nun,  «»». 


13  Civ.  Pro*.  83.  ,„  „  l^^O. 

44  Hun,  273, 422.  43  Hun,  24.  ^^g^rjr 

'^  St  Rep.  700.  9  Civ.  Pro.' 207. 


40  Hun,  239. 


9  Civ.  Pro.  267.  "'  "°"'  «*"•  1648. 

11  Civ.  Pro.  295.  40  Hun,  239, 
ISCiv.  Pio.  109.                                   -IAAf7 
38  Hnn,  366.                                   ^^  rr        « 

42Hun,  448.  f^^'^'J'  ^qs  1649 

43  Hun,  252.  ^  ^^'  ««?•  ^^  AO^ 

4  St  Rep.  412  40  Huu,  239. 

1609. 

1539.  11  Civ.  Pro.  359.  1659. 
11  Civ.  Pro.  295.                           4l  Hun,  489.  43  Hun,  404. 

42  Hun,  448.  4  St.  Rep.  25. 

43  Hun,  252. 

^i  TT  ^^^9c^  ^  Civ.  Pro.  222. 

1540.  41  Hun,  489.  105  N.  Y.  822. 

43  Hun,  262. 

1613.  1662 

„^.    l^\.a  iJ  §'"''' fS-  12  Civ.  Pro.  222. 

7  Civ.  Pro.  448.  43  Hun,  363.  IO5  N.  Y  821 

2  St  Rep.  160.  6  St  Rep.  631.  "  7  st.  Rep.  m 


SECTIONS  CONSTRUED.  "  21 

1666.  1695.  1728. 

42«aii,  449.  6  Civ.  Pro.  253.  12  Civ.  Pro.  274. 

16  A^b.  N.  C.  468.  8  Civ.  Pro.  451. 


e  St.  Rep.  80. 


1698. 
1667.  11  Civ.  Pro.  64. 


8  Civ.  Pro.  461. 
18  Abb.  N.  a  86% 


1729. 

12  Civ.  Pro.  274. 


35  Hun,  188.  l^o?^'  ^^T^, 

4  St  Rep.  497.  1730 

^  ana  9  Civ.  Pro.  23. 

1668.  1«99  12  Civ.  Pro.  274. 

35  Hun,  1831  q  ni^  Pro '258  ^01  N.  Y.  179. 

V.1V.  rro.  ^,  g  jj^^  j^  g  ^^ 

51  Super.  472. 

1669.  1703.  fs^'^g!!;  ^. 

2  St.  Rep.  689.  9  Civ.  Pro.  412.  7  St.  Rep.  m 

1670.  1704.  1731 

53  Super.  97.  9  Civ.  Pro,  412.  101  N  Y  179 

10  St  Rep.  62.  n  Civ.  Pro.  64.  8  H?w.  N.  S  488. 

Ts?Repl9r.  51  Super.  572.        ^ 
1671. 

.30  Hun,  466.  ^  17O9  1787. 

'ok^l^^.  <«  super,  m.  «  H»B,  846.  437. 

tn-tA  1738. 

1  ft7a  .  a*  «  ^  o  44  Hun,  345. 

l"?o-  a  St  Rep.  8.  fi  St  Ren  798 

10  Civ.  Pro.  78L  °  "^  ^P'  '""' 
13  Dalv,  647. 

I  St  Ilep.  626.  1720.  1757 

?  S^-  ^^-  S*«««  11  Civ.  Pro.  94. 

.  ^^ .  1  How.  N.  8.  27».  48  Hun,  182. 

1674.  44  Hun.  183. 

10  Civ,  Pro.  7».  ,  ^^^  1  How.  N.  S.  46. 

II  Civ.  Pro.  104.  1722.  4StRep.  899. 
53  Super.  97.  42  Hun,  308,  805.  7  St  Rep.  789. 
2St.  Rep.  136. 

1723.     .  1758. 

8Civ^lrl^-125  ?2^CW.'^".^k  ^U'"'  ''•  ^^    "^ 

ll'civ'^So.'lor.  6  St  Rep.  297.  7  St  Rep.  177.     . 

1678  ^iT^'^^5;  1758,  subd.  4. 

io  A  kI  T?*  *.  i.ri  ^  ^"^^  ^^-  44  Hun,  291. 

J'sf^p'^bS.'''-  7StR^p.653. 

1726. 
7  Civ.  Pro.  878.  i  7kq 

Iftftft  8  Civ.  Pro.  48.  a  ^.„  ii^%- 

A"00.  JO  nW    PrA   274L  ^  ClV.  PrO.  150. 

17  Abb.  N.  C.  4881  44Hui^  48  Hun,  183. 

1693.  7  St  Rep.  223. 


1760. 
1727.  9  Clv.  Pro.  328. 


8  Civ.  Pro.  46. 
^tt€iA  12  Civ.  Pro.  274 

«^.    ^Sr*'..«  68SuDer.  128.  1763. 

9  Clv.  Pro.  412.  2  St.  Rep.  214.  68  Super.  83w 


23  SECTIONS  CONSTRUED. 

1765.  1776.                                  1798. 

7  Civ.  Pro.  428.  13  Civ.  Pro.  122.                          62  Super.  Ift 

99  N.  T.  12. 

1768.  1^4. 

9  Civ.  Pro.  328.  "1778.                                 7  Civ.  Pro.  5. 

7  Civ.  Pro.  5. 
101  N.  Y.  430. 

1769.  88  Hun,  122.  1805. 

7  Civ.  Pro.  827.  ^^  Abb.  N.  C.  476.                       y  Q^y  ^q  5, 

8  Civ.  Pro.  68. 

9  Civ.  Pro.  180,  289,  ^  „„^ 

440.  1779.                                   1806. 

12  Civ.  Pro.  183, 198.  7  Civ.  Pro.  6.                              r,  qi-  p^^^  5, 
36  Hun,  378. 

44  Hun,  564.  ^^^^ 

1  St.  Rep.  487.  1780.                                          .,0^ 

3  St.  Rep.  634.  7  Civ.  Pro.  5,  222:                       _  ns^  Sl  k 

9  St.  Rep.  46.  35  Hun,  390,  398.                         ^  Civ,  Pro.  5. 

^  18  Abb.  N.  C.  431. 


1770. 
12  Civ.  Pro.  18a 
44  Hun,  564.  41  Hun,  110. 


12  Daly,  260. 


1808. 
1781.  7Civ.  Pro.  6. 


19  Abb.'N.  C.  488.  ^^^ 

1809. 
l>j"j'l  ^  Civ.  Pro.  5. 

12  Civ.  Pro."  188.  ^      1782. 

44  Hun,  564.  19  Abb.  N.  C.  488. 


1810. 


10  St.  Rep.  248.  ^^^^  6  Civ.  Pro.  848. 

1784.  7  Civ.  Pro.  5. 

.  12  Civ.  Pro.  194.  1<»  N.  Y.  448. 

'i^J'^,'?^'^  inSSjm  1811. 

34HuS:286:  62  Super.  19.  7  Civ.  Pro.  6. 

44  Hun,  564. 

9  St.  Rep.  46.  ^735  jg^g 

8  Civ.  Pro.  890.  7  Civ.  Pro.  6w 
102  N.  Y.  389. 
1773.                                  42  Hun,  201. 

7  Civ.  Pro.  827.  8  How.  N.  S.  187.  iQlft 

9  Civ.  Pro.  289.  17  Abb.  N.  C.  116,  v  ni v  Si^*  k 

U  Civ.  Pro.  7.  7  Civ.  Pro.  6. 

12  Civ.  Pro.  183. 

as  Hun,  116.  1785  et  seq.  1  o-,  ^ 

2  St.  Rep.  133.  JW  ^.  Y.  85 

4  St.  Rep.  666.  ngO.  IfH^unfci^* 

?^7t'  S'^oo^-  *1  Hun,  878. 

^„^,  106  N.  Y.  889.  43  Hun,  436. 

1774.  42  Hun,  201.  44  Hun,  m 

9  Civ.Pro.  482.  17  Abb.  N.  C.  116.  18  Daly,  580. 

^  St.  Rep.  686. 

H^cr^  6  St.  Rep.  767. 

1776.  l^S^-  ^  St  Rep.  56. 

8  Civ.  Pro.  401.  ^  Civ.  Pro.  89. 

10  Civ.  Pro.  176.  ^q^« 

11  Civ.  Pro.  61.  ^„oo  ^^1^- 

3  How.  N.  S.  128.  1788.  19  Abb.  N.  O.  41, 

13  Daly,  609.  12  Civ.  Pro.  81. 

1  St.  Rep.  617.  106  N.  Y.  389. 

2  St.  Rep.  612.  42  Hun,  184,  201.  1817 

9  St.  Rep.  46.  19  Abb.  N.  C.  842.  18  Abb  N  C    861 
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1819.  1837                                     HOKA 

^gS;^  '«^-^-^-  rcw/^;m 

3  Dem.  80. 

5  Dem.  334,  396.  ^ooo 

5!S  Super.  517,  1888.                                          1861. 

15  Abb.  N.  C.  472.  105  N.  Y.  497.  12  Civ.  Pro.  35,  401. 

16  Abb.  N.  C.  149.  17  Abb.  N.  C.  332. 

4  !5t.  Rep.  151.  5  Dem.  403. 

8  St  R^^'  ?i?'  1839.  »  St-  Kep.  786. 

1862. 

1822.  1840  17  Abb.  N.  C.  33:3. 

3  How.  N.  S.  162. 

4  Dem.  176,  350.  1863. 

18^Reri64.  1841.  i7Abb.N.C.m 

10  St,  Rep.  817.  lOB  N.  Y.  497. 

1865. 

1823.  ^^,^  17  Abb.  N.  C.  329, 
103  N.  Y.  306.  1842.                                          336. 
105  N.  Y.  496.  105  N.  Y.  497.  4  Dem,  53. 


1825. 


1843  et  sea, 

1832.  105N.Y.  497. 


7  St.  Rep.  293. 


103  N.  Y.  a06.  „  ^.  18^^-  -^  1866. 

105  N  Y    I**  7  Civ.  Pro.  100.  n  r.«,7  o       »» 

10  St   ReD  698.  ^^  N.  Y.  184.  "  gij-  ^?-  77. 

lU  »t.  Rep.  698.  JQ5  j^,  Y.  49r.  f T?°°vf  ^a  «n 

52  Super.  60a  ^  ^ow.  N.  S.  610. 

1826.  7  St.  Rep.  691. 

103N.  Y.  306.  .Q-Q 

105  N.  Y.  159.  1868. 


6  Dem.  375. 


45. 

36  Han,  165. 
41  Hun,  202. 


5  Dem.  15a  42  Hun,  826.                                          ^^„^ 

lo71, 

w^«^  7  Civ.  Pro.  431. 

1833.  -iQAA  8  Civ.  Pro.  106. 
5  Dem.  159.  \^  ^^-  98  N.  Y.  40. 

4Dem.96.  99N.  Y.  616. 

1834.  l«Abb.N.C.d,  43, 
5  Dem.  159.  1846. 
^  7  Civ.  Pro.  100. 

1835.  i^o^""*  ^'  ^^  637. 

7  Civ.  Pro.  383.  ^^,^  ^  St.  Rep.  823. 

8  Civ.  Pro.-ll.  1848. 

10  Civ.  Pro.  8.  3  St.  Rep.  191. 

11  Civ.  Pro.  298.  1872. 

f2  Hun,  247.  42  Hun,  362,  637. 

12  Dalv,  114.  1848,  SUbd.  2.  Itf  Abb.  N.  C.  9. 
5  St.  Rep.  439.  18  Abb.  N.  C.  142,  4  St.  Rep.  823. 

147. 

7  Civ.  Pro.'888:  .q^^  „  ^.   1873. 

8  Civ.  Pro.  11.     •  1852.  8  Civ.  Pro.  203. 

10  Civ.  Pro.  8.  7  Civ.  Pro.  100.  42  Hun,  637. 

11  Civ.  Pro.  298.  16  Abb.  N.  C.  9,  4a 
104  N.  Y.  239.  45. 

42  Hun,  905.  1853. 

43  Hun,  247.  41  Hun,  370. 

5  St,  Rep.  127,  43^  147,  42  Hun,  6»r. 

^1^-  8  St.  Rep.  191,  16  Abb.  N.  C.  9. 
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SECTIONS  CONSTRUED. 


1876. 

4S  Ilun,  637.' 
16  Abb.  N.  C.  9. 


1876. 
42  Hud,  687. 
16  Abb.  N.  C.  9. 


1877. 

42  Hun,  26^687. 
16  Abb.  N.  C.  9. 


1878. 
42  Hull,  637. 
16  Abb.  N.  C.  9. 


1879. 
42  Hun,  687. 
16  Abb.  N.  C.  9. 


1886. 

2  St.  Rep.  578. 


1897. 
7  Civ.  Pro.  406. 
9  Civ.  Pro.  257.  262. 
12  Civ.  Pro.  819. 
35  Hun,  112,  271^ 
16  Abb.  N.  C.  230. 


1902. 
6  Civ.  Pro  358. 

98  N.  Y.  523. 

99  N.  Y.  258. 
44  Hun,  806. 


1902  e^^seq. 

12  Civ.  Pro.  301. 


1907. 

9  St.  Rep.  465. 

1908. 

9  St.  Rep.  466. 

1909. 
104  N.Y.  617 


1910. 
104  N.  Y.  616. 
41  Hun,  534. 
43  Hun,  412. 
4  St.  Rep.  33. 
6  St.  Rep.  707. 

1912. 
104  N.  Y.  617. 

1913. 
41  Hun,  162. 
15  Abb.  N.  C.  481. 
3  St.  Rep.  261. 
10  St.  Rep.  42. 

1915. 
37  Hun,  '^33. 
40  Hun,  3io. 

1916. 

19Abb.  N.  C.  854. 


1917. 
10  St.  Rep.  786. 

1919. 

7  Civ.  Pro.  417. 

8  Civ.  Pro.  166. 
12  Civ.  Pro.  114. 
19  Abb.  N.  0.  91. 


1928. 

7  Civ.  Pro.  417. 

8  av.  Pro.  166. 


1925. 
84  Hun,  14a 
13  Daly,  19. 

13  Civ.  Pro.  101. 
44  Hun,  577. 


1932. 
7  Civ.  Pro.  488. 
9  Civ.  Pro.  108. 
11  Daly,  689. 
3  St.  Rep.  87 

1984. 
11  Daly,  689. 

1985. 

11  Daly,  629. 


1937. 
103N.  Y.  280. 
8  St.  Rep.  87. 

1939. 
103  N.  Y.  280. 

1942. 
8  Civ.  Pro.  49. 

1946. 
17  Abb.  N.  C.  198. 


1903. 
0  Civ.  Pro.  a53. 
08  N.  Y.  523. 

43  Hun,  486. 

44  Hun,  306. 

5  St.  Rep.  436. 


1904. 
8  Civ.  Pro.  254. 
10  Civ.  Pro.  52. 
1)8  N.  Y.  523. 
44  Hun,  306. 
17  Abb.  N.  C.  90. 


1905. 

44  Hun,  806. 


1919  et  seq, 
12  Civ.  Pro.  86. 


1920. 

7  Civ.  Pro.  417. 

8  Civ.  Pro.  166. 


1921. 

7  Civ.  Pro.  417. 

8  Civ.  Pro.  166. 


1922. 

7  Civ.  Pro.  417. 

8  Civ.  Pro.  166. 


1948. 
6  Civ.  Pro.  406. 
101  N.  Y.  439. 
38  Hun,  236. 
lost.  Rep.  717. 


1949. 
6  Civ.  Pro.  406. 


1950. 
6  Civ.  Pro.  406. 

1951. 
6  Civ.  Pro.  406. 


SECTIONS  CONSTRUED.  25 


1953. 

2033.      . 

2078. 

101  N.  Y.  4S9. 

9  Civ»  Pro.  402. 

53  Super.  69. 

40  Hun,  41. 

1956. 
10  St.  Rep.  717. 

1 

2034. 
7  Civ.  Pro.  406, 

2079. 

68  Super.  69. 

1968. 

2080. 

44  Hnn,  586. 

2038. 
41  Hun,  194. 

68  Super.  69. 

1983 

4  St  Bep.  162. 

2082. 

•Mm  ^^\J^^  • 

38  Hun,  386. 

2043. 

53  Super.  69. 

^ 

11  Civ.  Pro.  172. 

1984. 

2083. 

101  N.  Y.  489. 

9Civ.  Pro.  149. 

40  Hnn,  816. 

2054. 
41  Hun,  192, 198. 
4  St.  Rep.  162. 

68  Super.  71. 

1991. 

2084. 

6  Oiv.  Pro.  297. 

2055. 

58  Super.  7a 

1992. 

41  Hun,  193. 

2091  et  seq. 

6  Civ.  Pro.  297. 

2056. 
41  Hun,  192, 193. 

12  Civ.  Pro.  414 
18  Civ.  Pro.  184. 

1993. 
103  N.  Y.  280. 

2057. 

41  Hun,  192, 198, 

2100. 
SHOW.  N.S.  881. 

2015. 

4  St.  Rep.  162. 

2120. 

44  Hun,  172. 

6  Civ.  Pro.  299. 
96  N.  Y.  881. 

41  Hun,  853. 

2059. 

41  Hun,  58,  277. 

2122. 

2015  et  9eq. 

2  St.  Rep.  676. 
5  St  Rep.  120. 

8  St.  Rep.  721. 

11  Civ.  Pro.  172. 

* 

2016. 

2067  et  sea, 
9  Civ.  Pro.  149. 

2122,  subd.  1. 
104  N.  Y.  870. 

6  Civ.  Pro.  299. 

13  Civ.  Pro.  101. 

2127. 
102  N.  Y.  680. 

2017. 

2068. 

104  N.  Y.  370. 

6  Civ.  Pro.  299. 

9Civ.  Pro.  149. 

2129. 

2018. 

2070. 

6  Civ.  Pro.  297. 

6  Civ.  Pro.  299. 

99N.  Y.  620. 

97  N.  Y.  87. 

103  N.  Y.  105. 

42  Hun,  242. 

34  Hun,  584. 

2019. 

44  Hun,  553. 

^%^  r%w^ 

6  Civ.  Pro.  299. 

19  Abb.  N.  C.  S. 

2132. 

7  St.  Rep.  415. 

40  Hun,  176. 

2031. 

11  Civ.  Pro.  172. 

2076. 

2137. 

100N.Y.80. 

58  Super.  69. 

42  Hun,  241. 

2032. 

2077. 

2138. 

7  Civ.  Pro.  406. 

68  Super.  69. 

106  N.  Y.  64 

36  SECTIOKS  CONSTRUED.    ' 

2139.  2194.  2232. 
9  Civ.  Pro.  836.                             8  Civ.  Pro.  29.  34  Hun,  840. 

41  Hun,  101. 

o^>iA  «^^^  16Abb.  N.  C.  84. 

2140.  2200.  1  St.  Rep.  68. 
9  Civ.  Pro.  336.                             8  Civ.  Pro.  5.  4  St  Rep.  3^ 
mN\^'                                  9  St.  Rep.  629. 

156  N.  Y.  257.  2232,  subd.  4 

^  Hun,  295.  2200  et  seq.  9  Civ.  Pro.  870. 

8  St.  Rep.  695.  9  q^^  p^.^  ^^  ^ 

11  Civ.  Pro.  227. 

2140,  subd.  3.  ^  Ci^-  ^«-  ^-  ,,  ^  ?233^ 

44  Hun,  576.  11  I>alj»  205. 

2202 
2140,  subd.  5.  l»  ^^^-  N.*c.  162.  22^ 

44  Hun,  576.  18  Daly,  277. 

2203. 

2141  44  Hun,  7.  2235. 
100  N  Y  i.                                  ^  ®^  ^«P-  ^l"^-  «  St  Rep.  809. 
42  Hun,  241,*587. 

2204.  •  2236. 

2142  8  Civ.  Pro.  5.  12  Civ.  Pro.  358. 
42  Hun,  241.                                   9  Civ.  Pro.  17.  13  Daly,  277. 

11  Civ.  Pro.  227. 

39  Hun,  27. 
2143.  44  Hun,  8.  2238. 

44  Hun, 296.  6  St.  Rep.  417,  18  Daly,  277. 

17  Abb.  N.  C.  368 
18Abb.  N.  C.  246. 

2205.  2239. 

44  Hun,  7.  2  How.  N  S  211 
2147.                                    19Abb:N.ai52.                   ■      13DaTy,277    ^^- 
40  Hun,  176. 


2240. 


2149  et  seq.  g  g^^.  Pro.  '5.  g  ci v'^pJo  *i  tt 

9  Civ.  Pro.  193^^  ?  C, j,  p^o^ ,,  %%Jy^i^o'li: 

39Hun,^^°-^-  1  How.  N.  S.  190. 
2151.                                    17Abb.  N.  C.  27r. 
1  St.  Rep.  594.  2241 

2212  '^  ^^^'-  ^^^-  50. 

2164  44  Hun,  8.  '  ^^  ^^'  ^^P-  268. 

9  Civ.  Pro.*  193.  J  ff-  §ep.  417. 

9  St.  Rep.  629.  ^^^ 

2165  J«P^^-  Pro.  311. 

39Hun:i2i.  2213.  OSt\pn^-^- 

9  St.  Rep.  629.  ^^  ^*-  ^^P-  ^^' 

2165,  subd.  2.  2244 

9  Civ.  Pro.  193.  2224.  ^  HnT^ 

1  St  Rep.  70.  6  St  Rep.  97.  **  1^*^"'  ^^■ 

2188.  2231  .„  ^  2248. 

8  Civ.  Pro.  29.  8  Civ.  Pro.  177.  ^^  ^^^'  ^'^-  238- 

2191.  2231  et  apo  2249. 

8  Civ.  Pro.  29,  12  clf  ^t'  ^,1  I  gj-  P-.  311. 


SECTIONS  CONSTRUED.  37 

2261.  22n  etseq.  2330. 

7  Civ.  Pro.  811  13  Civ.  Pro.  IfiS.  il  Civ.  Pro.  288. 

2253.  2280.  2322. 

13  Daly,  68*.  2  St.  Rep.  179.  H  Civ.  Pro.  288. 

2254.  2281.  2335. 

7  Civ.  Pro.  811.  ?oS!T-  ^®'  ^S'  '^'  10  St  Rep.  38. 

llDaly,206.  J2  S*""' ^"i^- ^• 

^  40  Hun,  41. 

41  Hun,  352,  569.  oo^^ 

99Kft  2StRep.  1.S3.  ^<  r^.    ^'  oo* 

^  «.  S^^^«  4  St.  Rep.  117,  667.  "  ^^^  ^^*;.^ 

7  St.  Rep.  718.  f       *  5  g^^  jj^p  3Q0. 

2260.  7  Civ.  Pro.' 6.  «m^^'^ 

7  Civ.  Pro.  112.  8  Civ.  Pro.  869.  ^  ^^'  "0. 66. 

.94  Hun,  56, 269.  12  Civ.  Pro.  290 

18  Daly,  10.  18  Civ.  Pro.  66. 

88  Hun,  547.  2348,  subd.  3. 

37  Hun,  829.  fiDem  27a. 

2265.  48  Hun,  613.  ^  ^^'  ^^ 

11  Civ.  Pro.  310.  8 How.  N.  S.  4ia 

2 How.  N.  S.  211.  V'J^^i'  N«S: ^^  2384 

3  St.  Rep.  544.  10  St.  Rep.  80. 

2388 

2266.  2285.  » Civ.  Pro.  886. 

9  Civ.  Pro.  289.  402.  5/57'  ^,.^^- 

12  Civ.  Pro.  188.  8g  Hun,  4n. 

40  Hun  41  42  Hun,  586.  ^tfl. 

41  Hun;  852, 669.  ?  How.  N.  S.  418.  9  Civ.  Pro.  286. 

2  St.  Rep.  188.  11^^^-  ^'.S;  ^"^^ 

4  St.  Rep.  566.  4  St.  Rep.  667. 

2397. 

\\  Civ  SS'  M '  "*  ?  =""»'  "••  2401. 

9  St  Sep.  «.  6D?m°'«ft  • 

10  St.  Rep.  167.  2419 

2267.  8  Civ.  Pro.*842, 
12  Civ.  Pro.  183.                                2302. 

2  St.  Rep.  371.  2420 

2268.  eav.  Pro.'342. 
12  Civ.  Pro.  188.                          2302  et  seq. 

13 Daly,  818.  11  Civ.  Pro.  156.  ^,^^ 

iSAbb.  N.  C.21&  2421. 


2305. 

2269.  41  Hun,  76. 


6  Civ.  Pro.  842. 


7  Civ.  Pro.  6.  2422. 

9  Civ.  Pro.  889.  0  Civ.  Pro.  842. 

12  Civ.  Pro.  188.  2310.                          •  i 

2  St.  Rep.  183.  41  Hun,  76.                                           ^,_-  i 

«A.*/v  ^^M  -  •  Civ-  Pro.  860.  J 

2270.  2316.  8  Civ.  Pro.  242.  34f .  1 

12  Civ.  Pro.  18^  41  Hun,  76.                                       247,  854.  ( 
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SECTIONS  CONSTRUED 


24S2ets€q. 
9  Civ.  Pro.  408. 


2433. 

6  Civ.  Pro.  860. 
8  Civ.  Pro.  48»  354. 

11  Civ.  Pro.  416. 

12  Civ.  Pro.  152, 165. 
18  Abb  N.  C.  461. 

3  St.  Rep.  164. 


2432  etseq. 
12  Civ.  Pro.  168, 882. 


2434. 

6  Civ.  Pro.  860. 
8  Civ.  Pro.  854. 

11  Civ.  Pro.  223,278. 

12  Civ.  Pro.  165. 

40  Hun,  75. 

41  Hun,  883. 
43  Hun,  126. 

1  St.  Rep.  502. 
6  St.  Rep.  186. 


2435. 

6  Civ.  Pro.  360. 

7  Civ.  Pro.  98. 

8  Civ.  Pro.  135. 

9  Civ.  Pro.  342. 
41  Hun,  608. 

16  Abb.  N.  C.  309. 
52  Super.  167. 
5  St.  Rep.  251. 


2436. 
38  Hun,  142. 
44  Hun,  591. 
3  How.  N.  S.  489. 


2437. 
3  How.  N.  S.  4 

2438. 
3  TIow.  N.  S.  489. 

2439. 
3  How.  N.  S.  489. 

2440. 
3  How.  N.  S.  489. 


2441. 
8  Civ.  Pro.  48. 
1  How.  N.  S.  216. 
3  How.  N.  S.  489. 
3  St.  Rep.  164. 


2442. 

11  Civ.  Pro.  223, 444. 

12  Civ.  Pro.  165. 
41  Hun,  383. 

3  How.  N.  S.  489. 


2443. 
11  Civ.  Pro.  444. 
3  How.  N.  S.  489. 


2444. 
11  Civ.  Pro,  444. 
3  How.  N.  S.  489. 

2445. 
3  How.  N.  8.  489. 

2446. 
9  Civ.  Pro,  274. 
8  How.  N.  S.  48a 


2447. 
9  Civ.  Pro.  274. 
11  Civ.  Pro.  87,  343, 

349. 
42  Hun,  24. 
1  How.  N.  S.  27». 
8  How.  N.  S.  489. 
18  Abb.  N.  C.  811, 
.319. 

3  St.  Rep.  287,  863. 

4  St.  Rep.  92. 


2448. 
8  St.  Rep.  287. 

2449. 
11  Civ.  Pro.  849. 


2450. 
11  Civ.  Pro.  849. 

2451. 

11  Civ.  Pro.  108. 

2452. 

12  Civ.  Pro.  20. 


2455. 
8  Civ.  Pro.  386. 
11  Civ.  Pro.  416. 

18  Abb.  N.  C.  462. 

19  Abb.  N.  C.288. 
8  St.  Rep.  344. 


245ff. 
11  Civ.  Pro.  416. 
1  How.  N.  S.  272. 
18  Abb.  N.  C.  462. 
8  St.  Rep.  344. 


2457.      • 
11  Civ.  Pro.  278,  343, 

444 
34  Hun,  138. 


2458. 

8  Civ.  Pro.  4a 

9  Civ.  Pro.  842, 


2459, 
12  Civ.  Pro.  165, 
37  Hun,  242. 


2460. 
48  Hun,  26.5. 
36  Abb.  N.  C.  319. 
3  St.  Rep.  292. 
6  St.  Rep.  530. 


2462. 

34  Hun,  188. 


2463. 

10  Civ.  Pro.  21t). 

11  Civ.  Pro.  108. 
13  Civ.  Pro,  155. 


2464. 
8  Civ.  Pro.  394. 

10  Civ.  Pro.  210. 

11  Civ.  Pro.  87.  .Si a 

12  Civ.  Pro.  m^. 
3  St,  Rep.  284. 

5  St.  Rep.  846. 
7  St.  Rep.  420. 


2465. 
11  Civ.  Pro.  849. 


2466. 
11  Civ.  Pro.  »49. 
3  St.  Rep.  284. 


2467. 

11  Civ.  Pro.  349. 
2  How.  N.  S.  161. 
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2468. 

11  Civ.  Pro.  87,  343. 

12  Civ.  Pro.  152. 
105  N.  Y.  5. 

42  Hun,  24. 

2  Dow.  N.  S.  161. 
5  Dem.  243. 

3  St.  Rep.  36a 

5  St.  Rep.  846. 

6  St.  Rep.  530. 


2469. 
11  Civ.  Pro.  87,  849. 
41  Hon,  609. 
5  St.  Rep.  251. 


2470. 
11  Civ.  Pro.  349. 


2471. 

11  Civ.  Pro.  843, 34a 

12  Civ.  Pro.  152. 
42  Hun.  25. 

3  St.  Rep.  164. 
5  St.  Rep.  846. 


2472. 
8  Civ.  Pro.  169. 
12  Civ.  Pro.  35. 
41  Han,  186. 

4  Dem.  153. 

5  Dem.  11,  128,161, 

402. 
19  Abb.  N.  C.  40. 


2472,subd.l. 

16  Abb.  N.  C.  244. 


2472,  subd.  3. 

{>  Civ.  Pro.  .56. 
4  Dem.  322. 


2472,  subd.  4. 

42  Hun,  328. 

2474. 
8  Civ.  Pro.  206. 


^476,  subd.  1. 
16  Abb.  N.  C.  244. 


2476,  subd.  3. 
3  Dem.  416. 
5  Dem.  243,  382. 


2478. 
5  Dem.  244, 882. 


2481. 

12  Civ.  Pro.  35. 
98  N.  Y.  434. 
100  N.  Y.  206. 
104  N.  Y.  259. 

41  Hun,  464. 

42  Hun,  40a 

43  Hun,  587. 

5  Dem.  193,  402. 
19  Abb.  N.  C.  40. 

3  St.  Rep.  297. 

4  St.  Rep.  851. 

7  St.  Rep.  821,  733. 


2481,  subd.  4. 
9  Civ.  Pro.  56. 
4  Dem.  322. 


2481,  subd.  5. 
42  Hun,  328. 


2481,  subd.  6. 
8  Civ.  Pro.  889. 

3  Dem.  2."53,  571. 

4  Dem.  41,  44. 

5  Dem.  241. 


2481,  subd.  7. 
6  Oiv.  Pro.  250. 


2481,  subd.  11. 
54  Hun,  328.     . 
2  Dein.  60,  402. 


^514. 
7  Civ.  Pro.  2W. 
1  How.  N.  S.  90. 
SHow^N.  S.  240. 

2514,  subd. 

5  Dem.  348. 

2514,  subd.  6. 

3  Dem.  227. 

2514,  subd.  11. 

3  Dem.  261,  505. 

4  Dem.  275. 

5  Dem.  348. 

2516. 
7  Civ.  Pro.  864. 

2517. 
7  Civ.  Pro.  364. 

2518.  . 
7  Civ.  Pro.  864. 
5  Dem.  645. 


2520. 
3  Dem.  670. 
5  Dem.  546. 


2524. 
7  Civ.  Pro.  287. 
3  Dem.  55. 


2527. 

3  Dem.  13. 


2530. 
8  Civ.  Pro.  206. 

3  Dem.  219. 

4  Dem.  1. 


2531. 
8  Civ.  Pro.  206. 
8  Dem.  219,  341. 


2476. 

4lHuD,10a 

2476. 

12  Civ.  Pro.  SB, -401. 
41  Hun,  108.  ^ 
A  Dem.  401. 
19  Abb.  N.  C.  89. 
9  St.  Rep.  786. 


2485. 
2  How.  N.  S.  119. 


2509,  subd.  2. 
43  Hun,  313. 


2511. 
2  How.  N.  S.  8A 


2533. 
1  How.  N.  S.  29r. 

3  Dem.  822. 

4  Dem.  148. 


2538. 
10  Civ.  Pro.  178. 
5  Dem.  23,  257,  403 
19  Abb.  N.  C.  41. 
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2589. 

10  CiT.  Pro.  178. 
5  Dem.  857. 


2540. 
10  Civ.  Pro.  178. 
5  Bern.  258. 


2541. 
5  Detn.  280. 
7  St.  Rep.  713 

2542. 
5  Dem.  280. 
7  St  Rep.  7ia 

2548. 

5  Dem.  280. 

7  St.  Rep.  718. 

2544. 
41  Hun.  204,  206. 
3  Dem.  824. 

6  St.  Rep.  390. 


2545. 

103  N.  Y.  164,471. 

104  N.Y.  86,106,650. 
41  Hun,  205. 

43  Hun,  100. 
8  Dem.  258. 
5  Dem.  55, 285. 
3  St.  Rep.  643. 

5  St.  Rep.  601, 568. 

6  St.  Rep.  687,  592. 
10  St.  Rep.  496.1 


2546. 
43  Hun,  99, 100. 
3  Dem.  877. 
6  St.  Rep.  592. 

2547. 
5  Dem.  425. 
8  St.  Rep.  782. 


2553. 
7  Civ.  Pro.  152. 
41  Hun,  186. 
6  Dem.  274. 
3  St.  Rep.  224. 


2554. 

7  Civ.  Pro.  152. 
83  Hun,  211. 

41  Hun,  186. 
2  St.  Rep.  655. 

8  St  Rep.  224. 


2555. 
13  Civ.  Pro.  27. 
103  N.  Y.  181. 
84  Hun,  302. 
5  Dem.  449. 
2  St  Rep.  655, 768. 
8  St.  Rep.  224. 
10  St  Rep.  167. 


2556. 
8  Dem.  320. 
5  Dem.  301. 


2557. 

7  Civ.  Pro.  152. 
5  Dem.  274. 


2558. 
33  Hun,  235. 
100  N.  Y.  208. 
5  Dem.  274. 
5  St.  Rep.  196. 


2558,subd.  3. 

17  Abb.  N.  C.  829, 

887. 

18  Abb.  N.  C.  242. 
4  Dem.  53. 

6  Dem.  280. 


2559. 
18Abb.  N.  C.242. 


2562. 

11  Civ.  Pro.  115. 
5  Dem.  211, 245,  868 
5  St.  Rep.  196. 
7  St  Rep,  735. 


2563. 
42  Hun,  1S9. 
8  Dem.  581. 


2568. 
39  Hun,  61. 
10  St.  Rep.  495. 


2570. 

9  Civ.  Pro.  100. 

103  N.  Y.  164. 

104  N.  Y.  205 
36  Hun,  629. 
89  Hnn,  61. 

3  How.  N.  S.  886. 

4  Dem.  253. 

5  St  Rep.  67, 196. 

10  St  Rep.  495. 


2572. 

89  Hnn,  181. 

1  How.  N.  S.  462. 

3  Dem.  268. 


2576. 

10  St.  Rep.  495. 


2577. 

8  Civ.  Pro.  849. 
1  How.  N.  S.  462. 
17  Abb.  N.  C.  AM), 
866. 

3  Dem.  258. 

4  Dem.  227. 

7  St  Rep.  753. 


2577  et  seq. 
12  Civ.  Rro.  177. 


2548  et  seq. 
:if.Tinn  288. 


2552. 

13  Civ.  Pro.  27. 
M  Hun,  802. 

4  Dem.  105. 

5  Dem.  451. 

a  St  Rep.  666. 
3  St  Rep.  224. 


2561. 
8  Civ.  Pro.  349,  463. 
100  N.  Y.  203. 
86  Hun,  301. 
40  Hnn,  443. 
SDem.  581. 
6  Den,.  9  211,367. 
18  Abb.  N.  C  «^«- 

6  St  Rep.  196. 

7  St.  Rep.  736, 


2578. 
11  Civ.  Pro.  888. 


2579. 

11  Civ.  Pro.  388. 

■  % 

2580. 
11  Civ.  Pro.  888. 
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2582.  2605.  2620. 

4  Dem.  450.  1(X)  N.  Y.  219.  17  Abb.  N.  0.  88S. 

5  Dem.  229.                                    104  N.  Y.  105.  4  Deip.  68. 
1  St.  Rep.  807.                              44  Hun,  458.  8  Bern.  413. 

.     8  Dem.  251. 

2583.  2621. ' 

8  Civ.  Pro.  349!                                      2606.  12  Civ.  Pro.  35. 
3  Dem.  196.                                    H  Civ.  Pro.  211.  5  Dem.  399. 

83  Hun,  618.  17  Abb.  N.  C.  838. 

44  Hun,  457,  458.  ]  19  Abb.  N.  C.  38. 

2584  1  How.  N.  S.  64.  7  St.  Rep.  298. 

9  Civ.  Pm.'  100.  l^rt^^-^  ^-  ^-  ®  ®^-  ^"P-  ^*^- 

3  How.  N.  S.  386.  I  ^^-  §»w.  oo. 

4  Dem.  ^.  g  gj.  ^       3^5 

9  St.  Rep.  279.  2622. 

41  Hun,  93. 

2586.  8  Dem.  136. 

10  St.  Rep.  495,  638.  ^^^^  5  Dem.  413. 

2607.  19  Abb.  N.  C.  49. 


2587. 

96  N.  Y.  63. 
104  N.  Y.  652. 
1  How.  N.  8.  90. 
5  St.  Rep.  668. 
10  St.  Rep.  495. 


2596. 
5  Dem.  388. 


7  Civ.  Pro.  152,  5  St.  Rep.  829. 
86  Hun,  579. 

2623. 
2609.  5  Dem.  414. 

8  Dem.  251,  19  Abb.  N.  C.  49. 


2611.  2624 

««    S^^^;..  i'^iS'"'- J."?-^-  9  Civ.  Pro.' 298. 

3  St.  Rep.  154.  .  3  Dem.  416  8  Dem.  839.  • 

?oH®^-  ^^'o  ^«  4  Dem.  427. 

19  Abb.  N.  C.  46.  6  Dem.  123,  288,  5!to 

2589.     '  -  ^  ®*'  -^^P-  ^^"  15  Abb.  N.  C.  187 

103  N.  Y.  377.  ^  S^-  ^®P-  3^^* 
3  St.  Rep.  6ia                                      rt^^  . 

4  Dem.  293.  2629 

2591  f9^Sl;.Tc.  49.  39  Hun.  m 

12  Civ,  Pro.  301. 
44  Hun, 207. 
7  S^Kep.  627.  2635. 


2615. 
T.  Pro.  i 
8  Dem.  19& 


ar^        ry         oac  5  Dem.  409. 

S  £'^-  K'^A  ^'  19  Abb.  N.  C.  4S». 


r  a.  i      oo«  » Civ.  Pro.  448. 

2601  ®*'  -^^P'  ^^'  86  Hun,  1^. 

19Abb.N.C.414.  l^!%ef'2C 

2618. 

OftAO  11  Civ.  Pro.  164. 

«^.    "^    ..o  5  Dem.  425.  2638. 

?  S*"^-  •'^?;  ^^-  17  Abb.  N.  C.  332.  9  Civ.  Pi^.  448. 

51>ena:415.  19  Abb.  N.  C.  49.  3  Dem.  612. 

19  Abb.  N.  C.  418,  g  St.  Rep.  782.  4  Dem.  492. 

^St^R^TT^.  9  St.  Rep.  731.  5  Dem.  498. 

2619.  2639. 

2603.  5  Dem.  413.  3  Dem.  164. 

44  Hun,  458.  19  Abb.  N.  C.  49.  5  Dem.  180. 
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2643.  2674,  2606. 

8  Civ.  Pro.  77.  15  Abb.  N.  C.  187.  5  Dem.  298. 

9  Civ.  Pro.  485.  3  Dem.  285.  5  St.  Rep.  361. 

3  How.  N.  S.  58..  6  Dem.  865. 
3D:m.lG4. 

4  Dem.,  168,  297, 487.  2696,  SUM.  2. 

5  Dem.-282  466,  528.  2684.  4  Dem.  250. 
?  o^  5®P-  ?la                               7  Civ.  Pro\  257. 

J  ui*  5^P-  S2-  1  How.  N.  S.  90. 

5  St., Rep.  348.  5  ^em.  3«7.  2697. 

5  Dem.  293. 

2643,  subd.  2  2685.  ^  ^**  ^^'  ^^' 

5  Dem.  130.  7  civ.  Pro.  257. 

8  Civ.  Pro.  308.  2699 

oc^ier  9  C!iv.  Pro.  243,  44a  6  Dem.  427^ 

2645.  100  N.  Y.  219. 

7  Civ.  Pro.  152, 159.  1  How.  N.  S.  90. 

3  Dem.  63,  548.  3  How.  N.  S.  357.  2702 

40  Han,  291.  41  TTr.«   vra 

8  Dem.  505,  542.  g  "J°'  ^»^    .^ 

2646.  ^  4  Dem.  346, 492.  2  St  Ren  638 

5  Dem.  267,  854.  **  *^-  ^®P-  ^'^' 
7  St.   Rep.  718. 

10  St.  Rep.  864.  o^^^ 

2647.  12  Civ.  Pro.  1. 

4  Dem.  111.  2685,  subd.  2.  ^6  Hun,  575. 

3  Dpm   22  4^  Hun,  453. 


9  St.  Rep.  731. 


2650. 


2667 
7  Civ.  Pro.  152,  159.  2689. 


8  Dem.  1,202. 
4  Dem.  189,  549. 


ISt.  Kep.  807.  5  Dem.  872. 

.  2685,  subd.  4.    ,  3  st  Rep.  294. 

4  Dem.  894.  7  st.  Rep.  752. 
2652. 

5  St.  Rep.  329.  „  ^.  ^5^^'    ,  2>'7m  et  seq 

^  7  Civ.  Pro.  257.  6Dem. ». 

1  How.  N.  S.  90. 


2707. 
2687.  12  Civ.  Pro.  1. 


2662. 

11  Civ.  Pro.  250. 

42  Hun,  472.  ^  ^.   '^"°*-  .„  i*Ti:'''- o4' 

44  Hun  68  ^  Civ.  Pro.  257.  5  Dem.  872 

5  Dem.  268^  294.  J  gow.  N.  S.  90. 

5  Dem.  356. 


7  St.  Rep.  718.  2708. 

12Civ.  Pro.l. 


5  Dem.  372. 


f  H""' JP6  4  i>em.  841, 450. 

8  Dem.  68, 548.  *  2709 

12  Civ.  Pro.  1. 

^^^^  2690.  5  Dem.  ffJ2. 

2668.  2  How.  N.  S.  828. 

7  Civ.  Pro.  287.  4  Dem.  162,  841,  857. 

6  Dem.  887.  2710. 

8  St.  Rep.  748.  12  Ci v.  Pro.  1. 

2693.  41  Hun,  453. 

9  Civ.  Pro.  435.  4  Dem.  189, 549. 

2668,  subd.  1.  3  Dem.  164.  5  Dem.  10,  Sjp. 

8  Dem  55  4  Dem.  487.  §  ^t.  Rep.  294. 

^  4  St.  Rep.  533.  6  St.  Rep.  668. 

2672.  2694.  2711 

5  Dem.  886, 865.  5  Dem.  298.  12  Civ  Pro  1 

7  St.  Rep.  735.  5  St.  Rep.  349.  5  Dem'.  10,  ifri. 
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271^. 
12  Civ.  Pro.  1. 
41  Hun,  453. 
4Dem.  212,228. 
5  Dem.  872. 
12  Abb.  N.  C.  78. 


2713. 
13  Civ.  Pro.l. 
.-)  Dem.  10,  3712. 


2714. 
13  Civ.  Pro.  1. 
3  Ilow.  N.  S.  158. 
5  Bern  372. 
7  St.  Rep.  752. 

2715. 
9  Civ.  Pro.  231. 
1  How.  N.  S.  90. 

3  Dem.  170, 261. 

4  Dem.  399. 


2717. 
9  Civ.  Pro.  197,  8781 
12  Civ.  Pro.  a08. 
35  Hun,  315. 
38  Finn,  12& 

41  Hun,  97. 

42  Hun,  828. 

3  Dem.  240,  251,  278- 

4  Dem.  181. 

5  Dem.  12,  291,  453. 
3  St.  Rep.  713. 


2718. 
M  Civ.  Pro.  378. 
3->  Hun,  815. 
MS  Hun,  142. 
A  IIun,97. 
>  Hun,  828. 

1  How.  N.  S.  90. 

2  How.  N.  S.  140: 

3  Dem.  221. 

4  Dem.  846. 

5  Dem.  13, 228,  286;. 


2718,subd.  1. 

8  Dem.  145, 148,27& 
4  Dem.  176- 


2718,  subd.  2. 
3  Dem.  58. 


2719. 
9  Civ.  Pro.  878. 
41  Hun,  97. 
5  Dem,  216,  226. 


2723. 
5  St.  Rep.  841. 


2724. 
104  N.  Y.  105. 
44  Hun,  397. 

3  Dem.  414. 

5  Dem,  48,  885. 

5  St.  Rep.  841. 

2725. 

6  Dem.  885. 

2726. 
41  Hun,  90. 

4  Dfem.  866,  646. 

5  Dem.  848,  385. 

7  St.  Rep.  721. 

2728. 
5  Dem.  37. 


2729. 

4  Dem.  364. 

5  St.  Rep.  841. 

2730. 

4  Dem.  864. 

2731. 

5  Dem.  846. 

7  St.  Rep.  721. 

2734. 
5  Dem.  22, 217. 

2735. 
4  Dem.  148. 


2736. 

7  Civ.  Pro.  92. 

3  How.  N.  S.  240. 

3  Dem.  173,511. 

4  Dem.  463. 

5  Dem.  84,  172,  192, 

287,  421. 
19  Abb.  N.  C.  413, 

419. 
1  St.  Rep.  331. 

6  St.  Rep.  353. 

8  St.  Rep.  776. 


2738. 

104  N.Y.  268. 
5  Dem.  84. 


2739. 

96  N.  Y.  88. 
6  Dem.  384. 
8  St.  Rep.  748. 


2742. 

100  N.  Y.  206. 
108  N.  Y.  614. 

104  N.  Y.  265. 

105  N.  Y.  518. 
44  Hun,  444. 

16  Abb.  N.  C  472. 


2743. 
6  Civ.  Pro.  245. 
8  Dem.  187. 
4  Dem.  24. 


2743  subd.  11. 
6  Dem.  128. 


2746. 
6  Dem.  214. 
10  St.  Rep.  694. 

2747. 

101  N.  Y.  682. 


2748. 
15  Abb  N.  C. 
3  Dem.  282. 


189. 


A 


2737. 
7  Civ.  Pro  92. 
5  Dem.  200. 


2749. 
10  Civ.  Pro.  175. 
41  Hun,  187. 
5  Dem.  6, 15, 106. 
8  St.  Rep.  77. 


2H9€t  sea, 
11  Civ.  Pro.  115, 31& 
105  N.  Y.  497. 
52  Super.  507. 


2750. 

7  Civ.  Pro.  267. 
10  Civ.  Pro.  201. 

3  Dem.  37. 

4  Dem.  96. 

5  Dem.  6,254. 
1  St.  Rep.  164. 
5  St.  Rep.  339. 
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2750  et  seq. 

9  Civ.  Pro.  Vi/t. 
102  N.  Y.  167. 


2752. 

5  Dem.  16. 
5  St.  Rep.  357 


2754. 
41  Hun,  187. 
5  Dem.  16. 


2756, 

41  Hun,  187,  809. 

8  Dem.  19. 

17  Abb.  N.  C.  825. 


2756. 

10  Civ.  Pro.  201. 
41  Hun,  188. 

5  Dem.  254. 

5  St.  Rep.  889. 

2757. 

11  Civ.  Pro.  116. 

6  Dem.  106. 


2758. 
11  Civ.  Pro.  116. 
5  Dem.  100. 


2759. 

10  Civ.  Pro.  201. 

11  Civ.  Pro.  315. 
5  Dem.  255. 

1  St.  Rep.  164. 
5  St.  Rep.  389. 


2764. 
52  Saper.  607 

2784. 

34  Hun,  501. 

2784,  subd.  1. 

3  Dem.  841. 

2786. 

42  Hnn,  139. 


2793. 

3  Dem.  581. 


2793,  subd.  5. 
5  Dem.  5. 


2793,  subd.  7. 
11  Civ.  Pro.  115. 
6  Dem.  104. 


2793,  subd.  8 

5  Dem.  104. 


2797. 
58  Super.  {507. 

2798. 
52  Super.  .'j07. 

2802. 
7  Civ.  Pro.  168. 

2803. 
7  Civ.  Pro.  152. 


2804. 
7  Civ.  Pro.  152. 
41  Hun,  187. 

3  Dem.  240. 

4  Dem.  362. 

6  St.  Rep.  60. 

2805. 

7  Civ.  Pro.  152. 
4  Dem.  362. 


2806. 
7  Civ.  Pro.  152 
41  Hun,  187. 
3  Dem.  221. 


2807. 
7  Civ.  Pro.  152, 
100  N.  Y.  219. 


2808. 
7  Civ.  Pro  152. 
5  Dem.  348. 
7  St.  Rep.  721. 


2810. 
7  Civ.  Pro.  ia«. 
5  Dem.  346. 
7  St  Rep.  721. 

2811. 
7  Civ.  Pro.  168. 


2812. 
7  ClT.Pro.  168. 

2813. 
7  Civ.  Pro.  158. 


2814. 
7  Civ.  Pro.  15S. 
2  How  N.  S.  823. 
4  Dem.  162,367. 


2815. 

7  Civ.  Pro.  152. 
1  How.  N.  S.  90. 

8  Dem.  227,  530,  612. 

4  Dem.  343. 

5  Dem.  497. 

2816. 
7  Civ.  Pro.  152. 
1  How.  N.  S.  90. 


2817. 

7  Civ.  Pro.  152. 

8  Civ.  Pro.  155,  15a 

9  Civ.  Pro.  397. 
100  N.  Y.  210. 

1  How.  N.  S.  90. 
8  Dem.  612. 

4  Dem.  153,  343;  468. 

5  Dem.  3.56. 

1  St.  Rep.  316. 
8  St.  Rep.  208. 
7  St.  Rep.  718. ' 


2818. 
7  Civ.  Pro.  158. 
9  Civ.  Pro.  897. 
1  How.  N.  S.  90. 

3  Dem.  227,  563. 

4  Dem.  468. 

1  St.  Rep.  316. 


2819. 

7  Civ.  Pro.  158. 

8  Dem.  22. 


2788. 
5  Dem.  104. 


2809. 
7  Civ.  Pro.  152. 


2820. 
7  Civ.  Pro.  188. 


SECTIONS  COisSTKUED. 


iio 


2821. 

2855. 

2890. 

3  How.  N.  S.  8L 
41>em.29& 

104  N.  Y.  265. 

40  Hun,  278. 

^%^%/\/^ 

2856. 

2891. 

2823. 
4  Dem.  96. 

104  N.  Y.  266 

35  Hun,  845. 

^\^\£^/^ 

2857. 

2894. 

2832. 

104  N.  Y.  QM. 

12  Daly,  518,  S2a 

8  Civ.  Pro.  169. 

9  Civ.  Pro.  243. 

2858. 

2901. 

2832,  subd.  4. 

8  Civ.  Pro.  159. 
4  Dem.  158. 

«  Civ.  Pro.  253. 

4  Dem.  394. 

2832,  subd.  e. 

2861. 
8  Civ.  Pro.  99. 

2902. 
6  Civ.  Pro.  253. 

%  Bern.  153. 

2838. 

^62. 
8  Civ.  Pro.  99. 

2904. 
12  Daly,  518. 

•^  Dem.  11, 886. 

2905. 

2839. 
4  Dem.  93. 

2863. 
86  Hun,  17. 
8  How.  N.  S.  61. 

12  Daly,  529,  630. 

19  Abb.  N.  C.  189. 

2916. 

2842. 

6  Civ.  Pro.  2."53. 

104  N.  Y.  266. 

2863,  subd.  4. 

8  Civ.  Pro.  340,  347. 

2917. 

2848, 
1^  N.  Y.  266. 

6  Civ.  Pro.  253. 

2863,  subd.  5. 

7  Civ.  Pro.  135. 
12  Daly,  532. 

40  Han,  48. 

V    w 

2844. 

2918 

104  N.  T.  266u 

2868. 

12  Civ.  Pro.  60. 

12  Daly,  580. 

2845. 
104  N.  Y.  266. 

2871. 
5  Dem.  354. 

2920. 

6  Civ.  Pro.  253. 

2846. 

2924. 

4  D«ni.  145. 

2876. 

12  Civ.  Pro,  99. 

6.  Civ.  Pro.  253. 

9 

2847. 
104  N.  Y.  7,  26«L 

2878. 

2925. 

6  Civ.  Pro.  253. 

- 

7  Civ.  Pro.  406. 

2849. 

2927. 

104  N.  Y.  7,  26a 

2882. 

12  Civ.  Pro.  99. 

\ 

3  How.  N.  S.  857. 

2850. 

104N.  Y.268. 

2886. 

2933. 

6  Civ.  Pro.  258. 

5  Dem.  84. 

40  Hnn,  278. 

2944. 

2858. 

2889. 

11  Civ.  Pro.  217, 397 

104  K.  Y.  265. 

40  3un,278. 

18  Abb.  N.  C.  68. 

30  SECTIONS  CONSTRUED* 

2945.  3022.  8068. 

42  Hun,  288.  8  Civ.  Pro.  48.  6  Civ.  Pro.  288. 

4  St.  Eep.  788.  44  Hun,  557,  591.  12  Civ.  Pro.  W. 

8  8t.  Rep.  725.  43  Hun,  21. 

10  St.  Rep.  807. 
2947. 
13  Civ.  Pro.  6.  3043 

9  St.  Rep.  468.  8  Civ.  Pro.' 48.  3064. 

43  Hun,  126.  8  Civ.  Pro.  180. 

rt^.o  44  Hon,  591.  40  Hun,  471. 

2948.  8  St.  Rep.  725.  10  St.  Rep.  627. 

9  St.  Rep.  468; 

2948,  SUbd.  1.  38  Hun,  277.  34  ^^^ 

18Civ.  Pro.  5.  34Hun,^». 

2952.  18  Civ.  Pro.  147.  ,  ^.   ^S^\,, 

13  Daly,  278.  33  Hun,  277.  7  Ci y.  Pro.  141 . 

13  Civ.  Pro.  92. 

84  Hun,  5.5. 

onfiA  _  .  .  -  42  Hnn ,  283,  284. 

19  riv  pin  5»R  ^^^^'  *  St.  Rl'p.  793. 

12  CiV;  Pro.  858.  6  Civ.  Pro.  333.  10  St.  Rep.  405. 

13  Civ.  Pro.  92. 

2gg  J  10  St.  Rep.  405. 

40  Hun,  207.  _  „  3068  et  seq 

10  St.  Rep.  788.  3048.  *^  ^^^'  ^1- 

6  Civ.  Pro.  383. 

rtn/»^  43  Hun,  511.  ^   ^ 

2962.  7  St.  Rep.  170.  3069. 

40  Hun,  207.  42  Hun,  87. 

3  St.  Rop.  497. 

oofiA  3049. 

inr.-      5      00  12  Daly,  528.  ^^^^ 

12  S""-  ^io  ^'  5  St.  Rep.  129.  3070. 

40  Hun,  242.  ^  13  ciy.  Pro.  6. 

88  Hun,  284. 

ftftoft  fif\Pi(\  42  Hun,  172, 208. 

2989.  3050  43  ^^j^  ^ib! 

10  St.  Rep.  342.  «  g«n»  510.  4  g^  j^p  ggj 

12  Daly,  139  5  ^t.  Rep.  130. 

7  St.  Rep.  170.  9  St,  ^^^  4^3 

8002. 
6  Civ.  Pro.  250. 

3051.  3072. 

o-,^^  43  Hun,  510.  44  Hun,  590. 

3015.  7  St.  Rep.  170. 


2  St.  Rep.  800. 


3096. 
3055.  2  How.  N.  S.  581. 


3017.  43  Hun,  511 

8  Civ.  Pro.  48. 

9  Civ.  Pro.  93.  ^_  ^^ 
12  Civ.  Pro.  256.                                    3057                                             3108. 

t?  5"°*  l^-  «.i  S  St.  Rep.  812.  1  now.  N.  S.  521. 

44  Hun,  557,  ^1.  *^ 

2  How.  N.  8. 117. 

19  Abb.  N.  C.  68.  onr^o  01  ort 

8  St.  Rep.  725.  ,„  _  ?     .on  .«  ^.    ^  ^ *  «« 

10  St.  Rep.  27.  12  ^^7^  13»-  10  Civ.  Pro.  93. 


3018.  3060.  3160. 

13  Daly,  619.  12  Daly,  188.  f  Civ.  Pro.  33ii, 


SECTIONS  CONSTRUED. 
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3169,  subd.  5. 
■:  Civ.  Pro.  1^,  IfiO 

3174. 

6  Civ.  Pro.  357. 

3176. 
8  Civ.  Pro.  60. 
11  Civ.  Pro.  200. 


3191. 
f  Civ.  Pro.  222. 
18  (^v.  Pro.  89. 
12  Daly,  105, 108,582. 
6  St.  Rep.  232. 


3191,  subd.  3. 
18  Abb.  N.  C.  te 


3192. 
12  Civ.  Pro.  879. 


3194. 
T  Civ.  Pro.  248. 
3  How.  N.  S.  964. 


3195. 
7  Civ.  Pro.  S48. 

3209. 

IS  Daly,  518. 


3210. 
7  Civ.  Pro.  185. 
12  Daly,  618,  680. 

3211.       / 
7  Civ.  Pro.  185. 

12  Daly,  518,  629. 

3212. 

13  Daly,  27a 

S215. 
18  Daly,  40. 

3215,  Bubd.  3. 
13  Daly,  <4. 

3216. 
11  Civ.  Pro.  217. 
13  Civ.  Pro.  J84, 


3220. 
44  Hun,  557. 


3228. 

8  Civ.  Pro.  46,  888. 

9  Civ.  Pro.  187. 
13  Civ.  Pro.  188. 

40  Hun,  625. 

41  Han,  260. 

42  Hun,  444. 

43  Hun,  217. 

3  How.  N.  S.  61, 184, 

438. 
63  Super.  128. 

12  Daly,  3^4. 

8  St.  Rep.  168. 

3228,  subd.  1. 

11  Civ.  Pro.  886. 

13  Civ.  Pro.  138. 
86  Hnn,  182. 

10  St.  Rep.  627. 


3228,  subd.  8. 

8  Civ.  Pro.  840, 847. 
86  Hun,  197. 


3229. 

8Civ.  Pro.  85,869. 
9  Civ.  Pro.  48. 
8  How.  N.  S.  18, 181 
40  Han,  025. 
48  Hun,  217. 
44  Hun,  492. 
2  St.  Rep.  184. 
8  St  Rep.  169. 

8  St.  Rep.  845. 

9  St.  Rep.  879. 


3230. 

8  Civ.  Pro  168, 481. 

9  Civ.  Pro.  187. 

8  How.  N.  S.  184. 

41  Hun,  214. 

42  Hun,  444. 

43  Hun,  25. 

4  St.  Rep.  167. 


3231. 

S  How.  N.  S.  624. 


3232. 
10  Clv.  Pro.  80. 
12  Civ.  Pro.  264. 
18  Civ.  Pro.  98. 
18  Abb.  N.  C.  468. 


8238. 
8  St.  Rep.  TOT, 


8234. 

7  Civ.  Pro.  242. 

8  Clv.  Pro.  298. 

85  Hun,  60. 

86  Hun,  44. 

87  Hun,  237. 

41  Hun,  250, 253,  20a 

42  Hun,  167. 
12  Daly,  CM. 

4  St.  Rep.  144,  678. 


3235. 
41  Hnn,  948. 
1  St  Rep.  628. 

3236. 
7  Civ.  Pro.  68. 


3236  et  sea. 
19  Abb.  N.  C.  854. 


3238. 
9  Clv.  Pro.  446. 
8  How.  N.  S.  23. 


3239. 
12  Clv.  Pro.  181. 
101  N.  Y.  651.     . 
1  St  Rep.  87. 
e  St  Rep.  830. 


8239,  subd,  2. 

105  N.  Y.  158. 
16  Abb.  N.  C.  84Q 


8240. 

7  Clv.  Pro.  112. 

11  Civ.  Pro.  416. 

12  Clv.  Pro.  417. 
98  N.  Y.  336. 
84  Hun,  259. 
86  Hun,  629. 

43  Hun,  277. 

44  Hun,  200. 

13  Daly,  10. 
16  Abb.  N.  C. 
18  Abb.  N.  0.  461, 
8  St  Rep.  179. 

10  St  Rep.  798. 


8248. 

18  Abb.  N.  C.  SW, 
807. 


8244. 

18  Civ.  Pro.  101. 

19  8t  S«p.  999. 


88 


SECTIONS  CONSTRUED 


3245. 

105  N.  Y.  66. 
105  N.  Y.  667. 

40  Hud,  168. 

41  Hun,  87. 

42  Hun,  174. 

18  Abb.  N.  C.  6C 
2  St.  Rep.  345. 
6  9t.  Rep.  92. 
8  St.  Rep.  885. 


3246. 
r  Civ.  Pro.  88a 
8  Civ.  Pro.  11. 

10  Civ.  Pro.  8. 

11  Civ.  Pro.  298. 
105  N.  Y.  168,  459. 
40  Hun,  463. 

42  Hun,  165,  443. 
44  Hun,  488. 

12  Da!y,  114. 

6  St.  Rep.  12,  830. 


3247. 
7  Civ.  Pro.  82. 
11  Civ.  Pro.  90, 106L 
2  How.  N.  8.  1. 
53  Super.  179. 

3248. 
13  Civ.  Pro.  188. 


3250. 
34  Hun,  606. 


3251. 
5  Civ.  Pro.  315. 

8  Civ.  Pro.  21». 

9  Civ.  Pro.  43. 
13  Civ.  Pro.  100. 
33  Hun,  331. 

5  How.  N.  S.  169. 
13  Daly,  315. 


3251.  subd,  3. 

8  Civ.  Pro.  398. 

9  Civ.  Pro.  177. 

10  Civ.  Pro.  6,  57. 

11  Civ.  Pro.  319. 
13  Civ.  Pro.  150. 
15  Abb.  N.  C.  240. 
18  Abb.  N.  C.  459. 


3251,  subd.4. 
13  Civ.  Pro.  121. 
19  Abb.  N.  C.  459. 


8251  et  teq. 
13  ClT.  Pro.  421. 


3252. 

8  Civ.  Pro.  249.  254. 
2  flow.  N.  S.  512. 
18  Daly,  315. 


3253. 
8  Civ.  Pro.  212,  481. 
11  Civ.  Pro.  64. 
13  Civ.  Pro.  125. 
99  N.  Y.  270. 
89  Hun,  566. 
42  Hun,  280. 

3  How.  N.  S.  22L 
13  Daly,  815. 

8  St.  Rep.  707. 

4  St.  Rep.  620. 

8253,  subd.  2. 

42  Hun,  507. 


3256. 

8  Civ.  Pro.  24,  213, 
249. 

9  Civ.  Pro.  421. 

10  Civ.  Pro  57. 

11  Civ.  Pro.  160. 
42  Hun,  444. 

18  Abb.  N.  C.  242. 
4  Dem.  385. 


3258. 
88  Hnn,  124. 
17  Abb.  N.  C.  94,  99. 


3262. 

12  Civ.  Pro.  170. 

13  Civ.  Pro.  5. 


3264. 
18  Daly,  338. 


3266. 
9  Civ.  Pro.  286. 
17  Abb.  N.  C.  96,  98, 

100. 
13  Daly,  888. 

3267. 
12  Civ.  Pro.  171. 


3268. 

6  Civ.  Pro.  371. 

7  Civ.  Pro.  200,  820. 

8  Civ,  Pio.  138. 

1  How.  N.  S.  146. 

53  Super.  530. 

19  Abb.  N.  C.   894, 

895. 
1  St.  Be].  70a 


8268  et  Hg> 

12  Civ,  Pro.  93, 

399. 

13  Civ.  Pro.  11, 123. 


3270. 
13  CiT.  Pro.  128. 


8271. 
7  Civ.  Pro.  399. 
12  Civ.  Pro,  72. 
43  Hun,  351. 
1  How.  N.  S.  146. 


3272. 
7  Civ.  Pro.  200. 
9  Civ.  Pro,  11. 
13  Daly,  434. 


8278. 
«  Civ.  Pro.  871. 

3280. 
12  Daly,  357. 

3287. 
7  St.  Rep.  74. 


3296. 
9  Civ.  Pro.  284. 
105  N.  Y.  559. 
8  St.  Rep.  182. 


8297. 

9  Civ.  Pro.  284. 

10  Civ.  Pro.  1. 
102  N.  Y.  208. 
1  St.  Rep.  661. 


3307. 
102N.  Y.  298. 


8307,  subd.  2. 

84  Hnn,  467.  » 
19  Abb.  N.  C.  8831 
885. 


8307,  subd .  9. 

10  Civ.  Pro.  1. 


8811. 
W  Daly,  856. 


SECTIONS  CONSTRUED.  3d 

^„3315^                            .      ^5^3-  8347,  subd.  11. 

80 Hun,  ^A.                                  9  Civ.  Pro.  249.  12  Civ.  Pro  179 

41  Hun,  11,  584,  601.  42  Hun,  139,  172. 

2  How.  N,  8.  46.  44  Hun.  588 

3320.                                  8  How.  N  S.  172.  62  Super.  fiSB 

9  Civ.  Pro.  118.  ^  Super.  287. 

101  N.  Y.  478.  8  St.  Rep.  253. 

4  St.  Rep.  701                              4  St.  Rep.  83.  og . 

44  Hnn«  589 

3323.  8343,  subd.  7.  « St.  Rep.  m. 
8  Civ.  Pro.  325.                             M  Super.  846. 

3324.  J^^'''^^'^'  3352. 

8  Civ.  Pro.  325.                             ^  ^^P*"^-  ^^'  ]]  giv.  Pro.  90. 

41  Hun,  211. 

^^'^^                                     ^^.^          ,  43Hun,  21i5. 

12  rJv  Prn  AiT                               ^343  SUbd.  10.  44  Hun',  589. 

Q«TJ  V   &                                 42  Hun,  882.  6  Dem.  335. 

W  XM.  Y.  336.  g3  Snpgj.   iQQ 

6  St.  Rep.  189. 

8343,  subd.  18.  ^  St.  Rep.  731, 


8355. 


12  Civ  ^pfo  417  ^^  ^i^-  P'O.  61. 

giN.Y^;^^^-  18  Daly,  610. 

98N.  Y.  386.  «^.     ^     „. 

5  St  Ren  214  .  >        9  Civ.  Pro.  96. 

10  St  R^p  ras.  8343.  subd.  20.  13  Daly,  40. 

42  Hun,  164,  60a 
44  Hun,  200. 

3339.  3356. 

<•  4  Hun,  569.  oo j  r,  108  N.  Y.  IQB. 

3  St.  Rep.  557.  ^^^^  44  Hun,  79. 

103  N.  Y.  162. 
87  Hun,  533. 
1  How.  N.  S.  64 
53  Super.  180. 
19  Abb.  N.  C.  leu 
8  St.  Rep.  1. 


) 


N 


SECTIONS  CONSTRUED. 

1888. 


31. 
16  St.  Rep.  537. 


Chap.  16.                              73.  191. 

48  Hun,  50.                               15  Civ.  Pro.  8,  107  N.  Y.  646. 

16  St.  Rep.  892.  108  N.  Y.  518. 

110  N.  Y.  600,  62^ 

Chap.  17,  Tit.  1.  668. 

48  Hun,  436.  111. 

14  Civ.  Proc.  28.  ioi    „„t,^    q 

D  iA                           47  Hun,  604.  1»1»  SUbd.  8. 

8  !*•                          15  St  Reo  121  15  Civ. 'Pro.  400. 

15  Civ.  Pro.  42,  224.                      ^^-  "®P'  ^^^ "  18  St.  Rep.  m. 

18  St.  Rep.  533,  604. 

14,  8ubd.  3.  ^    131. 

48  Hun,  586.                              21  Abb.  N.  a  172.  194. 

55  Super.  805.  18  St.  Rep.  916. 

184. 

14,  subd.  5.                55  g         473^  317^ 


46  Hun;  335.  56  Super.  472. 


46.  _„     _150 

6  Dem.  12. 


12  St.  Rep.  411. 


26.  189.  241 

16  sJ^R^nV:?-  ""  ^"''''"  '''■  ''  H^"'  '^ 

16  St.  Rep.  677.  j2  gt.  Rep.  411. 


149. 
48  civ.  Pro.  295.  268,  SUbd.  5. 


15  Civ.  Pro.  86. 


13  CIv.  Pro.  295.  281. 

56  Super.  472. 

52.  ;152 

14  Civ.  Pro.  47.  i«  ni-  p-o  295  316. 

16  St.  Rep.  677.  ^'  ^^''-  ^'^*'-  ^-  20  Abb.  N.  C.  243. 

18  St.  Repr1)I9. 

55.  184. 

13  Civ.  Pro.  314.  18  St.  Rep.  652.  317. 

17  St.  Rep.  855. 
66.  jgQ 

^«C1/-  Pro-  IS?.  225,  j(yj  N.  Y.  645.*  340 

14  Ci^.  Pro.  283.  "°  ^-  ^-  ^^'  "  St.  Rep.  79,  618. 
15Civ.  Pro.  104. 

12St.  Rep.  117.  ^^^        ,  ,    ^  ^^^    ^ 

18  St.  Rep.  764.  190,  subd.  3.  840  et  seq. 

18  St.  Rep.  933.  18  St.  Rep.  532.  16  Civ.  Pro.  168. 


/^ 


3  .  SECTIONS  CONSTRUED. 

348.  383,  subd.  4.  421. 

11  St.  Rep.  79.  47  Hun,  18.  14  Civ.  Pro.  6. 

15  St.  Rep.  580.  14  St.  Rep.  141.  15  Civ.  Pro.  265. 


862.  383,  subd.  5. 

14  Civ.  Pro.  420.  109  N.  Y.  81 1 . 


368. 
14  St.  Rep.  131.  385. 


14  St.  Rep.  181. 
IT  St.  Rep.  255. 


14  Civ.  Pro.  297. 
45  Hun,  18. 


380. 


Q7Q  13  Civ.  Pro.  278 

***^-  21  AbK  N.  C.  178 


21  Abb.  N.  C.  209. 


423. 
16  St.  Rep"'262.  ^^  Civ.  Pro.  89. 


424. 
«^-     T>      o«>  108N.  Y.  355." 

i?  9^-  ^l^k  ^  20  Abb.  N.  C.  425. 


fo  S"?>'  '^^k-  18  St.  Rep.  591 

872.  18  St.  Rep.  57.  13  gt.  Rep.  647 


388.  426. 

20  Abb^  N.  C.  428.  13  ci  v.  Pro.  420. 

37g  10  St.  Rep.  46.  14  civ.  Pro.  406. 

14  Civ.  Pro.  297.  }S  gt\en°"fiao 

107N.  Y.  104.  395  17  St.  Kep.  680. 

107  N.  Y.  346.' 

list.  Rep.  674.  427. 

377.  12  St.  Rep.  263.  13  civ.  Pro.  420. 

14  Civ.  Pro.  297.  47  Hun,  606. 


^-.^  15  St.  Rep.  157. 

399.  17St.  Rep.  427. 


16  St.  R«p.  739.  431. 

13  Civ.  Pro.  233. 
.^^  14  Civ.  Pro.  262. 

402.  IB  Civ.  Pro.  202. 


-.0.  T>       ,>.i  48Hun,97..  48  Hun,  190. 

'  -  ?f  ^^"t  ^^^'  15  St.  Rep.  686. 
45  Hun,  30.  ^ 

403. 
107  N.  Y.  105.  432. 

382.  49  Hun,  439  18  Civ.  Pro.  233. 

108  N.  Y.  128. 
20  Abb.  N.  C.  428. 
list.  Rep.  371.  406.  435. 

13  6t  Rep.  181.  47  Hun,  539.  13  Civ.  Pro.  278,  389. 

49  Hun,  439.  21  Abb.  N.  C  173. 

12  St.  Rep.  652. 
382,  subd.  1. 
12St.  Rep.  18.  410. 

46  Hun,  694.  436. 

47  Hun,  589.  21  Abb.  N.  C.  173. 

382,  subd.  3.  ^  ^""'  *'• 

14  Civ.  Pro.  248.  438. 

18  St.  Rep.  671.  4^4^  guTt)d.  4.  14  Civ.  Pro.  45,  88.    ' 

47  Hun,  51 .  65  Super.  220. 

„^^        .^j    ^  14  St.  Rep.  89.  16  St.  Rep.  903. 

382,  subd.  5.  ^ 

K7N.Y.  111.  4qftpt«»n 

12  St.  Rep.  18.  41 9.  <.  ,v  ^^  ^\J^%:  ^ 

15  Civ.  Pro.  320.  16  Oiv.  Pro.  74,  77.  79. 

382,  subd.  7.  ,„^  439. 

47  Hun,  51.  420.  14  Civ.  Pro.  45, 88. 

14  St.  Rep.  89.  21  Abb.  N.  C.  831.  56  Super.  220 


447. 


451. 

14  Civ.  Pro.  27. 


13  Civ.  Pro.  '266. 


507. 
20  Abb.  N.  C.  208. 


446. 

H  Civ.  Pro.  820,  328.  .^ . 

16  St.  Rep.  221.  494.  ^^ 


108  N.  Y.  128. 

13  St.  Rep.  543.  14  Civ  Pro  248. 


109  N.  Y.  329. 

ino  M   V  -yH"  21  Abb.  N.  0.  470. 

oi  Auv  XT  rVoiic  Ad-        \.A    o  iSStRep.  650. 

21  Abb.  N.  C.  845.  49o,  subd.  2.  * 

13  St.  Rep.  505.  47  Hun,  281. 

13  St.  Rep.  387.  5I4 


13  Civ.  Pro.  265. 
21  Abb.  N.  C.  136. 


450. 
15Civ.Pro.  139, 145,  499, 

i?sflSD*ti4  ISStRep'llSl."  516. 

15  St.  Rfp.  587. 


519. 
499.  18  St.  Rep.  108. 


14  Civ.  Pro.  106, 207,  M  Super.  30. 
452  3^ 

ts^er%  iSsN.Y.'lk                                            520. 

vi  5t   RpW  ^fi",  ^  1  ''^^-  R*^P-  209.  13  Civ.  Pro.  8G6. 

Irsi:  Re^:  m  1?  IJ- §*^P- iSi-     .  nCiv.Pro.e. 

18  St.  Re^.  797.  }J  ^f.' g^^;  J^! 

522. 

473.  46  Hun,  1. 

14  Civ.  Pro.  344.  500.  H  St.  Rep.  96. 

13  Civ.  Pro.  V,8. 

AQi  14  Civ.  Pro.  138, 204, 443.                            ^^„ 

..  ^.      ^^i:  l-'^Civ.  Pro.  90,  193.                                      523. 

li  9}"^'  S**^  Sf«  «.^  110  ^"^^  Y.  621  13  Civ.  Pro.  866. 

15  ^Vc  ^^.^.?^^^'  Jl  St.  Rep  Wi  14  Civ.  Pro.  8. 
?^  ^L'^  S  2  ??5-  16  St.  Rep.  17-5. 

21  Abb.  N.  C.  467.  *^ 

524. 

483.  500,  subd.  1.  U  Civ.  Pro.  443. 

15  Civ.  Pro.  296.  16  St.  Rep.  841.  ^^  Huu,  397. 

14  8t.  Rep.  70J. 

^o<.  500.  subd.  2.                           525. 

.    484.  15  Civ  Pro  211  15  Civ.  Pro.  256,  259. 

13  St.  Rep.  848.  ^    '                '  12  St.  Rep.  415. 

15  St.  Rep.  250,  296. 

17  St.  Rep.  381.  ^i 

15  Civ.  Pro.  52,  284.  525,  Subd.  8. 

488.  lOr  N.  Y.  85.  20  Abb.  N.  C  1. 

14  Civ.  Pro.  106, 820,  J^  St.  Rep.  506. 
355  15  St.  Kep.  \M. 

15  Civ.  Pro.  296.  ^'^  St.  Rep.  180.                                           526. 
108  N.  Y.  V'iS.  14  Civ.  Pro  448. 
13St.  Rep.  181  ^-.         ...  15  Civ.  Pro.  256. 
14  St.  Aep.  909.  OOl,  SUbd.  1,  4!)  Hun.  471. 

16  St.  Rep.  587.  ^4  St.  Kep.  97.  W  Abi..  N.  0.  I, 


•J 


SECTIONS  COl^STRUED.  3 

440.  490.  502. 

18  Civ.  Pro.  233.  '  lOS  N .  Y.  445.  107  N.  Y  85 

65  Super.  516.  12  SC.  Rep.  606. 

1 1  St.  Rep.  274. 
18  St.  Rep.  238,  400.  493 


4  SECTIONS  CONSTRUED. 

581 .  544.  558. 

13  C:v.  I^o.  260,  406.  13  Civ.  Pro.  405.  15  Civ.  Pro.  14. 

J  4  Civ.  Pro  57.  99,  14  Civ.  Pro.  187,  29S.  1«  St.  Rep.  295. 

1«7.  252, 274,  803.  15  St.  Rep.  968. 
15  Oiv.  Pro.  24, 184, 

^®-  559 

^?b"b"Tc.«5.  «ci,P^r«  10  CIV.  Pro.  m 

55  Super.  159.  ^^  ^^^-  *^^°-  *"' 


12  St,  Rep.  71. 
le  St.  Rep.  771. 


560. 


17  St.  Rep.  285.                                         548.  1*  Civ.  Pro.  438. 

20  Abb.  N.  C.  235.  "  2^  ^bb.  N.  C.  321. 

21  Abb.  N.  C.  468. 

531  etseq.  5gi 

13  Civ.  Pro.  852.                                       ^^^  16  av.  Pro.  6.' 

.  16  Civ.  Pro.  193. 

533.  567. 

47  Hnn,  281.                                                54Q^  18  Civ.  Pro.  275. 

lllt^tm.                        a  Abb.  N.  C.  8.1 ,  15CW.Pro... 

549  568. 

533.  13  Civ.  Pro.  275,  445.  J?  giv.  Pro.  275. 
55  Super.  30.                             14  Civ.  Pro.  850,  854.  \i  9\!.l  ^^^\i^, 

15  Civ.  Pro.  14.  21  Abb.  N.  C.  321. 

21  Abb.  N.  C.  257. 

534.  '^  St.  Rep.  850.  ^^^ 

U  Civ.  Pro,  138.  428.  jg  ^j^  p^.^  ^09 

15  Civ.  Pro.  332.                               ^^   ^^^^    ^  j^  ^^^-  p^^;  35^; 

14  Civ.  Pro.  336. 

KOK                            15  8t:  Rep.  861.  ^^_     ^ 

535.  16  St.  Rep.  295.  573  et  seq. 

12  St.  Rep.  649.  18  Civ.  Pro.  295. 

549,  subd.  4. 

538.                       16  Civ.  Pro.  137.  591. 

14  Civ.  Pro.  324.  M  Super.  ;J80. 

549,  et  seq. 

539                      14  Civ.  Pro.  320.  603  et  seq. 

13  Civ.  Pro.  361.  14  Civ.  Pro.  377. 

14  Civ.  Pro.  130,  288. 

15  Civ.  Pro.  56.                                            550.  ^^^ 

14Civ.  Pro.  550,354,  603. 

488.  15  Civ.  Pro.  106, 

540.  21  Abb.  N..C.  257,  49  Hun,  19. 

13  Cije.  Pro.  861.                        ,  S2I.  17  St.  Rep.  245. 
15  Civ.  Pro.  56.                         17  St.  Rep.  80O. 

541 .  550,  BUbd.  4.  15  Civ.  Pro.  106. 

14  Civ.  Pro.  130.                        1^  St.  Rep.  66.  49  Hun,  19. 

18  St.  Rep.  849. 

551.  604,  subd.  2. 

542.  14  Civ.  Pro.  ao4,  488.  18  Civ.  Pro.  449. 

13  Civ.  Pro.  161,  836.  ^7  St.  Rep.  66. 

14  Civ.  Pro  6.  ^^^ 
•JOAbb.  N.  C.  1.                                        ^^_,  605. 
21  Abb.  N.  C  214.                                     557.  46  Hun,  807. 
17  St-  Rep.  862.                        18  Civ.  Pro.  446.  18  St.  Rep.  81, 


SECTIONS  COKSTRUED. 

601                             644etseq.  728. 

l^  S^^*  ^f?-  ^^'                  **  ^^-  ^^'  ^1  14  Cir.  Pro.  ia«;  lao. 

4©  Hun,  19.  288 

17  St.  Rep.  245.  16  ciV.  Pro.  sk,  62. 

n^Q  220,320,347. 

..  «.     «  ^5;o  107  N.  Y.  645. 

m  ft                          18  Civ.  Pro.  888.  no  N.  Y.  646. 

-  .  rw-  T>-     li  46  Hun,  661. 

1 J  S  iSf-in  11  St  Rep.  B81,  764. 

W  St.  Rep.  870.  12  St.  Rep.  eaa! 

«  Abb.  n"c"-«,.  "St.  Rep.  m. 

aiOetseq.  "  St.  Kep..36«. 

14  av.  Pro.  268.  737 

ftftn  At  eon  1^  Civ.  Pro.  866. 

^                          HaJfSaaT-  «Abb.N.0.2M. 

18  Civ.  Pro.  44». 

16  Civ.  Pro.  811.  700 

108  N.  Y.  276.                                           665.  an  A  h*.  v  n  «« 

iS?S^'S^^;.«^                     18Clv.Pro.»».      "  SO  Abb.  N.  0.246. 
20  Abb.  N.  C.  800.                    16  Civ.  Pro.  288. 

218. 

11  St.  Rep.  808.  73Q 


685,  subd.  8. 

14  St.  Rep.  258. 


(tPM  80  Abb.  N.  C.  845. 

Wdv.pTm  17  St.  Rep.  81. 


682. 
685et8eq.  M  St.  Rep.  668. 

14CIV.  Pro.  19,888,, 
401. 


781. 

110  N.  Y.  101. 


682  et  seq.  „  ^  ^81  et  seq. 

14  Olv.  Pro.  888/  "  ^iv.  Pro.  96. 

636. 
15  Civ.  Pro.  811.  iiQq  732 

18  St.  Rep.  740.  --  «,^  i>J^  1 4ii  15  av  Pro  96 

14  St    Rftn   ^^i  l**  Civ.  Pro.  176.  i^A  XT '"^  Vft*    • 

14  St.  Rep.  874.  17  St.  Rep.  867.  l^S^'^A 

638.  688. 

i?t?-  ^K JP-  1«  Civ.  Pro.  218.  784. 

46  Hun,  519.  jjON  Y  101 

20  Abb.  N.  C.  67,  487  iiw  «.  x .  lui. 

21  Abb.  N.  C.  178.  -,.«- 
18  St.  Rep.  647.                                          718. 

15  Civ.  Pro.  807.  788. 

17  St.  Rep.  976.  18  Civ.  Pro.  292. 
ttA/\  '  14  Civ.  Pro.  180. 
840.  15  Civ.  Pro.  126. 

18  Civ.  Pro.  888.  721  ^  '^^^'  N.  C.  821. 

6Dem.51,m.  nS.*  Rep.  851. 

641. 
46  Hun,  216.  '  721  et  seq. 

18  Civ.  Pro.  171.  ,^^    ^740. 

18  Civ.  Pro.  292. 

044  15CIV.  Pro.  126. 

46  Hun,  216.   '  721-730.  ISSt^Re^a? 

20Abb:N.C.200.  11  St.  Rep.  695.'  Mlt'.^^.m 


6  SECTIONS  CONSTRUED. 

755.                                  788.     .  818. 

12  St.  Rep.  69.                         18  Civ.  Pro.  200.  €  Dem.  66. 
18  St  Rep.  7S0.                       46  Hun,  113. 
fi^  Super.  640.                          11  St.  Rep.  237. 

817. 

757.                          791,  subd.  10.  ^®  ®'-  ^®P-  *"' 
.  16  St.  Rep.  542.                       18  Civ.  Pro.  166. 

18  St.  Rep.  760.  ^  ^ 

\       66  Super.  640.  820. 

793  18  Civ.  Pro.  216. 

758.            "cv.  Pro.  166.  ||v:|;|:|S:  . 

l«lt:R^^-.MS.  «  Abb.  N.  C.  S14. 

18  St.  Bep.  750.  828. 

Hoj  4B  Hun,  M. 

759  M  Civ.  Pro.  366. 

18  St.  Rep.  76b.                       ?J  ^t^^Re^p.  ^*"'  829. 

18  St.  Rep.  752.  14  Civ.  Pro.  216, 

46  Hun,  289. 

763.  IION.Y.  12,613,56«, 

16  St.  Rep.  642.                              797,  ^^,  g.  ,  S?^.  ^^  ^. 

18  Civ.  Pro.  284.  H  st.  Rep.  306,  867. 

„aA  18  St.  Rep.  841. 

769.  18  St.  Rep.  202. 

14  dr.  Pro.  71.                                      803.  14  St.  Rep.  898,  607, 

18  8t.Eep.lO,  i«'^:  Bep.  724. 

1779  17  St.  Rep.  102,  268, 

16  St.  Rep.  469.                                803  et  seq.  I8  si!  Rep? Vw,  660, 

14  Civ.  Pro.  314.  606,873. 

779. 

SO  Abb.  N.  C.  282.                                805.  880. 

18  St.  Rep.  10.  47  Hun,  18. 

780. 

14  Civ.  Pro.  840.                                   806.  831. 

49  Hun,  288.                             II  St.  Rep.  268.  15  civ.  Pro.  354. 

66  Super.  516.  45  Hun,  64. 

*-j    «  HON.  Y.  386. 

806,  subd.  2,  11  st.  Rep.  291. 

781.  16  St.  Rep.  733.  18  St.  Rep.  198. 
14  av.  Pro.  1. 

807.  832. 

782                          18  St.  Rep.  10.  66  Super.  489. 

14  Civ.  Pro  1.  11  St.  Rep.  887. 

810  et  seq. 

tyoQ                          18  Civ.  Pro.  267.  834. 

LCpA.                      «.Abb.H.C.m  „Hu„.J^. 

o,-  20  Abb.  N.  C.  162: 

811.  11  St.  Rep.  263. 

782.  14  Civ.  Pro.  807.  12  St.  Rep.  175,  89i,  42T' 
14  Oiv.  Pro.  290.                      48  Hun,  848.  16  St.  Rep.  4S». 


992. 


SECTIONS  CONSTRUED. 
836.  895.  977. 

16  av.  Pro.  204.                       17  St.  Rep.  6»3.  18  Civ.  Pro.  884. 
46  Hun,  151,  18  St.  Rep.  881. 

11  St.  Rep.  268. 
18  St.  Rep.  407.  g28 

18  St.  Rep.  1018.  962. 

15  Civ.  Pro.  8U 

886.  47  Hun,  MS. 

12  St.  Rep.  395.  935.  17  St.  Rep.  675. 

18  St.  Rep.  612. 

841.  ^_  988. 

6  Dem.  60.  986.  16  Civ.  Pro.  81, 

17  St.  Rep.  10.  18  St.  Rep.  812. 

984. 

858.  ^^'  18  St.  Rep.  288. 

12  St.  Rep.  677.  "  St.  Rep.  109. 

990. 

070  ^^*  18  St.  Rep.  8M. 

lAr^      ry     ^  46  HuH,  870. 

\U%'':^!ti''-  last.  Rep.  m 

f^m:  Si»°-  *"•  867  \l  ^'- 1"-  ,^-  "*■ 

14  St  Ren  845  •'"'•  15  Civ.  Pro.  162. 

M  St.  icep.  B«.  ^  g^  ^Q  j^  j^  Y.  531. 

12  St.  Rep.  828.  55  Super.  554. 

870  et  seq. 

16  Civ.  Pro.  198, 398.  968.  992  et  seq. 

14  Civ.  Pro.  146.  14  Civ.  Pro.  146,  88*i. 
109  N.  Y.  202,  868, 

872  ^1- 

14  Civ.  Pro.  79.  21  Abb.  N.  C.  272.  993. 

15  av.  Pro.  893.  JJ  Super,  l.*^.  14  gj.  g^p  ggo. 

109  N.  Y.  81.  }J  gj-  Rep-  5£  W  S»Per.  584. 

48  Huo,  820.  W  St.  Rep.  796. 

6  Dem.  269.  16  St.  Rep.  196. 

11  St.  Rep.  882.  *  995. 

\l  ti-  SfS'  JS-  969  18  Civ.  Pro.  227. 

14  St.  Rep.  845.  ^  ^^  ^969.  ,,  ^iv.  Pro.  882. 

55  Super.  156. 

673.  996. 

}JSlv:SS:I»8,898.  970.  Sg^vlJ^-^- 

109  N.  Y.  81.  109  N.  Y.  468.  "  ^^  '  ^^^'  *^' 

12  St.  Rep.  130. 

14  St.  Rep.  845.  0Q7 

17  St.  Rep.  611.  971.  ..  r,,^  iJ^Lt  oto 

18  St.  Rep.  13.  18  civ.  Pro.  215.  "  ^'^-  ^-  ^'  ^• 

14  St.  Rep.  28. 
874  18  St.  Rep.  477.  ^ 

18  St.  Rep.  677.  14  Civ.  Pro.  382. 

972. 
14  St  Rep.  28!  999. 

QA  AKK  M  n  i-TQ  1^  Civ.  Pro.  827. 

20  Abb.  N.  C.  172.  15  civ.  Pro.  69,  168, 

974.  162. 

oo«  IW  N.  Y.  468.  107  N.  Y.  231. 

889.  55  Super.  166.  11  St.  Rep.  398. 

17  St.  Rep.  698.  12  St.  Rep.  66.  18  St.  Rep.  ffTI. 


8  SECTIONS  CONSTRUED. 

1000.  1210. 

16  Civ.  Pro.  B8.  1027.  14  Olv.  Pro.  45. 

110  N.  Y.  134. 

1002.  1219. 

13  Ciy.  Pro.  402.  1062.  14  Civ.  Pro.  840. 

14  Civ.  Pro.  211.  no  N.  Y.  134.  49  Hud,  288. 

16  Civ.  Pro.  11». 

inAQ  1079.                                1222. 

lUUd.  21  Abb.  N.  C.  428.  ^  Abb  N.  C.  888. 

1£  St.  Rep.  3gr  16  St.  Rep.  916.  18  St.  Rep.  824. 

17  St.  Rep.  987.  *^ 


1009. 


1018. 
14  Civ.  Pro.  52, 


1092.  1228. 


109  N.  Y.  468.  *''  ®^-  ^P-  ^^'  ^  ^^^'  ^'  ^'  **• 

1011.  1166.  1228. 

16  Civ.  Pro.  112.  48  Hun,  288.  18  Civ.  Pro.  m. 

11  St.  Rep.  610.  12  St.  Rep.  663. 

1018. 
66  Super.  164.  1180.  1281. 

12  St.  Rep.  66.  18  av.  Pro.  286.  14  Civ.  Pro.  176. 

16  St.  Rep.  497.  49  Hun,  890. 
18  ftt.  Rep.  839. 

-tMK  ^  ^^-  16  St.  Rep.  255. 

.-^.     ^"^2:-  14  Civ.  Pro.  438.  lo  ov.  xvep.  «». 

18  Civ.  Pro.  236.  ji  Abb.  N.  C.  821. 
11  St.  Rep.  706. 


1246. 

1204^  48  Hun,  686. 


17  St.  Rep.  572. 


1251. 
1205.  •  15  Civ.  Pro.  II. 


1019.  15  civ.  Pro.  171.  21  Abb.  N.  *C.  246. 

48  Hun,  612.  17  st.  Rep.  864.  65  Super.  120. 

21  Abb.  N.  C.  238.  15  St.  Rep.  217. 
16  St.  Rep.  976. 

1206. 

1 091  10»  N.  Y.  441.  1252. 

13Civ.Pro%.  16  St.  Rep.  217. 
14  Civ.  Pro.  141.                                       1209 

21Abb:H.'c.m  14CIr.Pro.38it.  ,278. 

11  St.  Rep.  488.  16  Civ.  Pro.  187. 

18  St.  Rep.  824.  ^  oi  n  49  Hun,  381. 

20  Abb.  N.  C.  422.  ig  gt.  Rep.  59. 

1022. 
14  Civ.  Pro.  332.  ^^^^ 

21  Abb.  N.  C.  889.  ,^^,     t>:    £0 
1 028.  11  8t.  Rep.  488.  1©  Civ.  Pro.  248. 

47  Hun,  152. 

110  N.  Y.  429,  671.  .^.^  .^^j. 

55  Super.  554.  1^15-  l«*o- 

14  St.  Rep.  820.  21  Abb.  N.  C.  389.  20  Abb.  N.  C.  821. 

18  St.  Rep.  820.  11  St.  Rep.  488.  11  St.  Rep.  284. 


SECTIONS  CONSTRUED. 


1293  et  seq. 

!4  Civ.  Pro.  172. 


1294. 

14  Civ.  Pro.  176. 

15  Civ.  Pro.  68. 

16  St.  Rep.  889. 
18  St.  Rep.  797. 

1294  et  seq. 
14  Chr.  Pro,  187. 


1296. 

15  Civ.  Pro.  68. 
65  Super.  218. 
19  St.  Rep.  288. 

16  St.  Rep.  889. 
18  St.  Rep.  797. 


1298. 
110  N.  Y.  666. 


1301. 

13  St.  Rep.  728. 

1303. 

14  Civ.  Pro.  290. 

15  St.  Rep.  746,  968. 

1308. 
109  N.  :Y.  646. 
15  St.  Rep.  199. 


1825. 
14  Civ.  Pro.  807. 

16  Civ.  Pro.  40. 
110  N.  Y.  639. 

17  St.  Rep.  91. 


1326. 

14  Civ.  Pro.  415. 
49  Hun.  163. 
107  N.  Y.  645. 

15  St.  Rep.  199. 

1327. 
13  St.  Rep.  85. 
17  St.  Rep.  680. 


1328. 

107  N.  N.  Y.  646. 


1330. 

15  Civ.  Pro.  4-4. 
13  St.  Rep.  85. 

16  St.  Rep.  944. 


1331. 
18  Civ.  Pro  280. 

1336. 

IW  N.  Y.  267. 


1337. 
15  Civ.  Pro.  854, 
109  N.  Y.  454. 


1852. 

18  Civ.  Pro.  280. 

15  Civ.  Pro.  42. 

16  St.  Rep.  944. 

1356. 

16  Civ.  Pro.  119. 

17  St.  Rep.  371. 

.  1357. 
15  Civ.  Pro.  119. 
107  N.  Y.  272. 
12  St.  Rep.  250. 

1362  et  seq. 

18  Civ.  Pro.  314,  «7. 

1365. 

15  Civ.  Pro.  227. 
110  N.  Y.  866. 
18  St.  Rep.  36. 

1367.' 

no  N.  Y.  366. 

1369. 

16  Civ.  Pro.  227. 
110  N.  Y.  366. 

1372. 
45  Hun,  183. 

1377. 
20  Abb.  N.  C.  14. 


1809. 
14  St.  Rep.  8. 


1310. 
14  Civ.  Pro.  416. 
49  Hun.  163. 
16  St.  Rep.  962. 


1312. 
6  Dem.  287. 


1316. 
13  St.  Rep.  728. 


1317. 
109  N.  Y.  147. 
15  St.  Rep.  78. 


1388. 
109  N.  Y.  454. 

1346. 
16  Civ.  Pro.  119. 

1346,  subd.  1. 

14  St.  Rep.  686. 

1347. 
IP  Civ.  Pro.  193. 


1351. 

14  Civ.  Pro.  380. 

15  Civ.  Pro.  22,  42, 
821. 

6  Dem.  287. 

16  St.  Rep.  766. 


1378. 
20  Abb.  N.  C.  14. 

1380. 
15  St.  Rep.  217. 

1390. 
46  Hun,  48. 
11  St.  Rep.  100. 

1391. 
46  Hud,  48,  317. 

11  St.  Rep.  100. 

12  St.  Rep.  849. 
17St;Rep.  371. 

1398. 
14  Civ.  Pro.  372. 

17  St.  Rep.  281. 

18  8t.  R«p.  908. 


10  SECTIONS  CONSTRUED. 

1431.                                1»88.  1671. 

47  Hun,  688.                              107  N.  Y.  585,  545.  18  Civ.  Pro.  881>. 
14  St.  Rep.  877.                        46  Hun.  212. 

11  St.  Rep,  524.  ,^^, 

-  .o^                           12  St.  Rep.  481.  1681. 

.^  rr       iir '•  12  St.  Rep.  870. 
47  Hun,  628. 

14  St.  Rep.  877.  1546. 

109  N.  Y.  495.  1686. 

18  Civ.  Pro.  880. 

1471.  47  Hun,  166. 

14  Civ.  Pro.  39!i                                        1557.  13  St.  Rep.  451. 
40  Hun,  157,                              40  Hun,  212. 

2\  Abb.  N.  C.  868.                 .40  Hun.  502.  ^/^qo  ^^  ^^ 

17  St.  Rep.  438.  168»  et  SCq. 


1487. 

»ro.  851 
17  St.  Rep.  890. 


1566. 


1525. 


47  Hun,  406. 


14  Civ.  Pro.  886. 


1577. 

14  Civ.  p^rii),         t^zM.  ,,,,  1714 

^i'  p«n  fi»  "  St.  Rep.  524.  ^  Civ.  Pro.  14. 


1579  1720. 

1489.  11  St.  Rep.  470,  471.  JJ  Civ.  Pro.  ^1. 

4ft  Hun.  188.  15  Civ.  Pro.  198. 

1406et8cq.  18  St.  R«p.  465.  ,,^,      1721. 

18  Civ.  Pro  178.  ^  18  Civ.  Pro.  821. 

15  Civ.  Pro.  14. 

1502.  -««.  w*„  4^5  16  St.  Rep.  295. 

110  N.  Y.  587.  1®  S*-  ^P-  '*^*- 


1606.  1726. 


1507.  1626  et  seq.  1742  et  seq. 

110  N.  Y.  457.  14  Civ.  Pro.  88.  15  Civ.  Pro.  808. 

1511.  1682.  1762.^ 

18  St.  Rep.  455.  46  Hun,  377.  15  Civ^Pro^lJT. 

1515.  1638. 

17  St.  Rep.  703.  18  Civ.  Pro.  880.  1762,  SUbd.  8. 

iJg"">^6^^,  18  St.  Rep.  272. 
18  bt.  Rep.  451. 


1766. 


14  St.  Rep.  621.  1660.  18  St.  Rep.  881. 

15  Civ.  Pro.  81. 
17  St.  Rep.  212. 

1688.  1767. 

18  St.  Rep.  566.  ^^^  17  St.  Rep.  173. 

17  St.  Rep.  749. 

1585.  1769. 
13  Civ.  Pro.  880.                                                                       15  Civ.  Pro.  808. 

1d7U. 
.e.o«  18Civ.  Pro.  889. 

1586.  46  Hun,  515.  1770 
18  Civ.  Pro.  880.                       21  Abb.  N.  C.  178.                     15  Civ  Pro  2»4 
11  St.  Rep.  274.:                        1?  St.  Rep.  652.                         17  St:  Rep  ols  * 


SECTIONS  CONSTRUED.  11 

1773.  1835.  1004. 

14  St.  Rep  255.  110  N.  Y.  568.  110  N.  Y.  504. 
17  St.  Rep.  175. 

1836.  1906, 

1775.  HON.  Y.'562.  17 St.  Rep.  808, 

15  Civ.  Pro.  250.  ^^  ^^-  ^^P  ®^'-  • 


21  Abb.  N.  C.  146. 

14  St.  Rep.  427.  i^^ 


1780. 


27  St.  Rep.  868. 


1907. 


17  St.  Rep.  881,  889.  ,2  gt.  Rep^l.  45  Hud,  120. 

1776.  .o4g  1913. 

14  St.  Rep.  487.  ^  ^^^^^  N  C  844.  ^*  ^iv.  Pro.  297. 


15  St.  Rep.  850. 


15  dv.  Pro.  88.  -K  ft*  T>n«^^i  1914 

16  St.  Rep.  871.  1«  St.  Rep.  718.  ^^  ^^  ^1914. 

1781.  ^^^^• 

47  Hun,  577.  •  ^*'"-  ^^»  ^^• 


21  Abb.  N.  C.  470. 

1916. 

fOAbb.  N.  C.  246. 


178«.  1866. 

47  Hun,  677.  108  N.  Y.  265. 

47  Hun,  65.  1919. 

1 7ftA  f  S  S"?;  ^\.,  *4  CiT.  Pro  126. 

.oTT       }J^'  JJSi-S^PJl-  81  Abb.  N.  C.  89.  W. 

48 Hun,  557.  16  St.  Rep.  26. 

16  St.  Rep.  581. 

1867.  1^26. 

1784  et  seq.  108  N.  Y.  255.  ^8  St.  Rep.  107. 

15  Civ.  Pro.  86.  48  Hun,  634. 

1927. 

:»ro.  m 

15  Civ.  Pro.  86.  Jg  J^iv!  Pro!  220!  ^^  8t.  Rep.  887. 


-  «oQ  1871  et  seq.  is  Civ.  Pro.  168. 

1788.  14  Civ.  Pro!  377!^  107  N.  Y.  22.5. 


1798.  1872.  1929. 

47  Huh,  677.  14  Civ.  Pro.  146.  13  Civ.  Pro.  168. 

107  N.  Y.  225. 

^o-,«  11  St.  Rep.  887. 
1798  et  seq.               ^^^.      1876. 
18  St.  Rep.  122.                        14  Civ.  Pro.  877. 

1 Q7Q  18  Civ.  Pro.  1^. 

1809.  ^  rT„„  i^J^-  107  N.  Y.  225. 

16  St.  Rep.  882.  ^  ^''°'  ^^'  H  St.  Rep.  387. 

1819.  ■  16  Civ.  Pro.  847.  ,.  „        1^- 

46  Hun,  346.  108  N.  Y  166.  46  Hun,  394. 

18  St.  Rep.  216.  HON.  Y.  504.  18  St.  Rep.  409. 

49  Hun,  535. 

13  St.  Rep.  184.  ^,^^ 

1823.  18  St  Rep.  441.  1999. 

15  Civ.  Pro.  185.  IB  C3iv.  Pro.  19,  879. 


1903. 
15  Civ.  Pro.  847.  2003. 


1825.  49  Hun,  b9!>.  16  Civ.  Pro.  19. 

C  Pem.  287.  18  St.  Rep.  441  21  Abb.  M.  C.  808. 


It  SECTIONS  CONSTRUED. 

2004.                                 2122.  2278. 

15  Civ.  Pro.  19.  49  Hnn,  476.  18  Civ.  Pro.  805. 

21  Abb.  N.  C.  803.  18  St.  Rep.  898. 

.0«.    T>^1?;  ..TT          21^-  18CiV.pS. 

18  St.  Rep.  411.  }Ift"ltep%.  H  St.  Rep.  558. 

2017,  8ubd.  8.                         2131  2275. 

If  St.  Rep.  411.  48  Hun.  602.    *  16  St.  Rep.  74S. 


2037. 


2077. 


2187.  2278. 


14  Civ.  Pro.  28.  ^q  j^  Y.  609.  *  18  Civ.  Pro.  805. 

2088.  2138.  2281 

14  Civ.  Pro.  241.                         18  St.  Rep.  898.  .g  e.  R^t  45! 
48  Hun,  165.                                                *^  }*  |J-  gfP-  *^- 

15  St.  Rep.  121.  640.  JJ  I'^Pi/S,  ' 

'^  2140.  66  Super.  802. 

110  N.  Y.  494.* 
2039.  11  St.  Rep.  577.  2288 

14  Civ.  Pro.  28.  15  St.  Rep.  108.  66^5uper.  808.' 

i,av.p!^.'?i.  «H„„.L"^-  laav.i^'^k 

15  Civ.  Pro.  898. 

2212.  45  Hun,  167. 

2050,  SUbd.  8.  46  Hun,  80.  46  Hun^  800. 

11  St.  Rep.  658.  "  St.  Rep.  658. 

2231 
2059.  21  Abb,  N.  C.  312.  2285. 

18  St.  Rep.  108.  18  Civ.  Pro.  306. 

14  Civ.  Pro.  241.                              ^oei         v^    a  18  St.  Rep.  816. 
107  N.  Y.  607.                                 2231,  SUbd.  4.  45  Hun,  167. 

16  St.  Rep.  701.  56  Super.  305. 

2067  et  seq.  9000 

15  Civ.  Pro.  879.  ^  j^  g^  ^f^^  2286. 

17  bt.  Kep.  74».  gg  Super.  302. 

18  St.  Rep.  316. 
2070.  2253. 

14  St.  Rep.  885.  15|Civ.  Pro.  MO.  23*>0 

17  St.  Rei5.  283.  ^^  j^^^  ^  ~  '^^ 

15  Civ.  Pro.  879.  2266. 


66  Super.  306.  2335. 

20  Abb.  N.  C.  286. 

2268. 


n  St"  ReT408.  12'S\T;.^Sj  '^-  ^^^  ^*  ^^• 

6Derm  110N.Y.386. 
nAQQ                           11  St.  Rep.  558. 
«     «        .^A                          5*  8t.  Rep.  718.  9<ma 

11  St.  Rep.  403.  16St  Reo  265  -.^^"• 

16  Si.  Rep.  716.       '  io  &t.  nep. -«k).  18  Civ.  Pro.  870. 

2269. 
2120.  46  Hun,  320.    '  2345  et  seq. 

18  St   Hep.  896.  65  Super.  805.  18  Civ.  Pro.  418. 


SECTIONS  C0K8TRUED.  IS 

!^56.  2446.  261 7. 

18  Civ.  Pro.  418.  18  Civ.  Pro.  338.  13  Civ.  Pro.  171. 

6  Dem.  187,  446. 

2359.  2447. 

20  Abb.  N.  a  60.  18  St.  Rep.  414.  2526. 

17  St  Rep.  580. 

2365et8eq.  .._ 

16  Civ.  Pro.  80.  2452. 

no  Abb.  N.  C.  401.  2580  et  seq. 

^^^«  15  Civ.  Pro.  270. 
2372. 

16  Civ.  Pro.  80.  2457 

16  St.  Rep.  688.  j,  g^  ^     ^                                     ^^S. 

18  Civ.  Pro.  171. 
2383.                                                                            n  St.  Rep.  695. 

13  Civ.  Pro.  301.  2458.  ^*  ^^'  ^P*  ^^• 

15  Civ.  Pro.  Sa  4(j  Hun,  688. 

16  St.  Rep.  698.  is  St.  Rep.  20.  ^^,  ^ 

15  at.  Rep.  459.  2545. 

2387  et  seq.  14  St.  Rep.  538. 

14  Civ.  Pro.  254.  o^g 

,   ^  47  Hun,  360.    *  2546. 

241 9  et  seq.  14  St.  Rep.  596.  14  Civ.  Pro.  52, 

IS'Giv.  Pro.  215.  16  Civ.  Pro.  270. 

47  Hun,  848. 

3429  2464  et  seq.  1*  S*-  R«P-  ^20,  M8. 

*  iR  fMv  Pro  filB  ^8  Civ.  Pro.  827. 

lIst'-Repim:  15  Civ.  Pro.  344. 


2432  et  seq.  2468. 

18  Civ.  Pro.  222.  15  dv.  Pro.  324. 

16  Civ.  Pro.  328,  324.  14  8t.  Rep.  596. 


2433. 


2547. 
6  Dem.  269. 

2550. 


18  St  Ren  414  1*  Civ.  Pro.  195. 


20  Abb,  N.  C.  401.  o^-  ^^^^ 

12  St.  Rep.  453.  .„        ^1-  2554. 

15  St.  Rep.  459.  ^^^^1^.  ^^^^^^ 


2555. 
?ro.  19 
358. 
16  St.  Rep.  240. 


2434. 

iS  S-'^^if  eft                                  2481,  SUbd.  6.  14  Civ.  Pro.T96. 

18  St.  iCep.  S».                            g  j^jjj  j2  g  D^m  358 

15  St.  Rep.  459.  2496,  subd.  1  &  3. 

6  Dem.  12.  -^00/ 

15  Civ,  Pro.  270. 278, 

2441.  276,  279.  282,  284, 

18  Civ,  Pro.  222, 888.                                2497.  f  JL®°'v>^^^'  .1^' 

46  Hun,  628.                             17  st.  Rep.  677.  1"  »^-  ^^P-  '  '-*• 
dO  Abb.  N.  0.  401. 

2442.  „  „^  .,,  2500.  14  c«v.  Pro.  408. 

la  Civ  Pro  288                         ^^  ^t.  Rep.  743,  15  civ.  Pro.  284,  298. 

.6  Dem,  444. 

2443.  2514.  17  St,  Rep.  774. 

18  Civ.  Pro.  288.                       15  St.  Rep.  7r«.  18  St.  Rep.  210,  530. 


14  SECTIONS  CONSTRUED 

2559.  2590  et  seq.                     2648,  subd.  1. 

]5  Civ.  Pro.  290.  15  Civ.  Pro.  890.                        18  St.  Rep.  981. 

15  Civ.  Pro.  29*8.  2603.           .                             2648. 

6  Dein.  444.  IB  Civ.  Pro.  371.                       6  Dem.  48. 

17  St.  Rep.  774.  18  St.  Rep.  616. 

2647 

.    ^.  ■     2^^1-  2605.                          46  Hun,  661. 

15  Civ.  Pro.  284.  '                 no  N.  Y.  605.                           6  Dem.  12. 

JT  ?u?'  ^-r.  no«  ^2  St.  Rep.  692. 
21  Abb.  N.  C.  282. 

14  St.  Rep.  825. 


21  Abb.  N.  C.  289. 

14  St.  Rep.  885. 

15  8t.  Rep.  781.  2607. 


11  St.  Rep.  807. 


2585. 
14  Civ.  Pro.  408. 


2617. 
11  St.  Rep.  807. 


2648. 


2606. 

14  Civ.  Pro.  52.  ^^.^  .,^ 

3562,                       .  15  Civ.  Pro  871  *  1^®™-  ^^7. 

15  Civ.  Pro.  28l4. 290.  U^q?*  J^*  ^a 

47  Hun,  477.                               Jr  of' pfS*  fifft  2649 

6  Dem.  59.                                 18  St.  Rep.  616.  /f04W. 


6  Dem.  446. 


2651. 


17  St.  Rep.  776.  Jf^Civ- fro^f-  12  St.  Rep.  6.2. 

«^^«  15  St.  Rep,  846. 

2568.  18  St.  Rep.  616. 


2652. 
12  St.  Rep.  692. 

2608. 
48  Hun.  830.  2667. 


2570. 
12  St.  Rep.  692.  16  St.  Rep'.  846.      -  13  Civ.  PrT205, 267. 


2685. 


2577.  2609.  .., 

15  St.  Rep.  745.  15  civ.  Pro.  371.  «  Dpih  3fl 

HON.  Y.  605.  OUem.  39. 
18  St.  Rep.  616. 
aOiO.  9RQ9 

15  St.  Rep.  745.  IB  St.  Rep^. 


2695. 
IB  Civ.  Pro.  390 
18  St.  Rep.  399. 


2620. 
6  Dem.  106,  287. 

45  Hun,  561.  2706. 

,.n-     J^  Js^'ltVek  210.  »  St.  Rep.  442.  44». 

14Civ.  Pro.  408.  ^ 


HON.  Y.  278. 

48  Hun,  417.  OAOft  ^  _ 

1  -  St.  Rep.  488.  .  ^^  ^/"^^  6  Dem.  428,  460 

18  St.  Rep.  118.  •  ^e™-  ^44.  i5  St.  Rep.  818. 


2710. 

128.  46( 
'p.  818 
16  St.  Rep.  980. 


2589  2688. 

14  Civ.  Pro.  408.  JJ  ^y'^^""'  f  ^                                        2717. 

15  Civ.  Pro.  298.  ^^  St.  Rep.  441.  14  Civ.  Pro.  196. 
4s  Hun,  417.  48  Hun,  219. 

6  Dfin.  444.  ^^acx  6  Dem.  19:',  255. 

16  St.  Rep.  488.  2642.  16  St.  Rep.  240. 

17  St.  Rep.  774.  14  Civ.  Pro.  286.  17  St.  Rep.  961. 


SECTIONS  CONSTRUED.  15 

2718.  2749.  2868,  subd.  4. 

15  CJv.  Pro.  an.  6  Dem.  45,  W,  473.  65  Super.  853. 

•  56  Super.  286.  18  St.  Rep.  275. 

110  N.  Y.  159. 

2718,  subd.  1. 
17  St.  Rep.  889.  2749  et  seq.  ,.  «,  ^f^ 

18  St.  Rep.  366.  ^  ^^  ^t.  Rep.  469. 

2719. 

15  Civ.  Pro.  46.  2750.  2886. 

17  St.  Rep.  724.  14  civ.  Pro.  357.  14  Civ.  Pro.  110. 

110  N.  Y.  159. 
ntynn     *  49  Hun,  439 

2722  et  seq.  e  Dem.  454.  2889 

15  Civ.  Pro.  54.  12  St.  Rep.  711.  ^^^' 

15  St.  Rep.  317. 


2778. 
2729.  14Civ.  Pro.  357 


6  Dem.  197. 


14  Civ.  Pro.  52, 

2739. 
14  Civ.  Pro.  53. 


17  St.  Rep.  827. 


2812. 
14Civ.  Pro.  64. 


6  Dem.  342. 
15  St.  Rep.  441. 


14  Civ.  Pro.  110. 


2723.  nc%rki 

14  Civ.  Pro.  88.  2758.  2891. 

15  St.  Rep..743.  14  Civ.  Pro.  357.  14  St.  Rep.  427. 

17  St.  Rep.  |27. 

2724.  2919. 

14  Civ.  Pro.  88.  2757.  18  Civ.  Pro.  877. 

13  St.  Rep.  161. 

2726.  ^„^^  2944. 

14  Civ.  P«o  88.  2759.  15  Civ.  Pro.  164. 

15  Civ.  Pro.  54.  65  Super.  286.  17  St.  Rep.  279. 

15  St.  Rep.  722,  744.  18  St.  Rep.  866. 

16  St.  Rep.  971. 


2960. 
46  Hun,  870. 

i^^'*''•  "a^'  *"'•  12  St.  Rep.  828. 

6  Dem.  454.  "^ 


2731.  2983. 

18  St.  Rep.  676.  2793,  SUbd.  5.  46  Hun  870. 

18  St.  Rep.  161.  18  St.  Rep.  323. 

2784 
6  Dem.  26.   *  2793,  subd.  7.  8015. 

18  St.  Rep.  161.  13  Civ.  Pro.  246. 

46  Hun,  492. 

2735.  0010  11  St.  Rep.  855. 


3017. 
2815.  47  Hun,  51. 


3046. 


6Dem.m.^^-               ^MQ  H  St.  Rep.  237. 

18  St.  Rep.  812.  6  Dem.  39   * 

3049. 

2745.  2850  47  Hun,  438. 

14  Civ.  Pro.  64.  15  civ.  Pro.  283.  ^^  ^t.  Rep.  846. 

2746.  2863.  3058. 
12  St.  Rep.  315.  18  Civ.  Pro.  817.  13  St.  Rep.  488. 


16 


SECTIONS  CONSTRUED. 


3057. 

8195. 

18  Bt.  Rep.  410. 

14  Civ.  Pro.  818. 

8062. 

8207. 

18  St.  Rep.  724, 

18  St.  Rep.  949. 

8068. 

8215. 

21  Abb.  N.C.  814. 

20  Abb.  N.  C.  246. 

1«  St.  Rep.  701. 

18  St.  Rep.  665,  734. 

8228. 

18  Civ.  Pro.  196, 266, 

8068. 

317.  385,  434. 

14  St.  Rep.  346. 

•    14  Civ.  Pro.  388. 

15  Civ.  Pro.  168. 

110  N.  Y.  658. 

8070. 

55  Super.  253. 
11  St.  Rep.  471. 

16  dr.  Pro.  181. 

12  St.  Rep.  4.S8. 

12  St.  Rep.  438. 

13  St.  Rep.  275, 

17  St.  Rep.  849. 

17  St.  Rep.  231,  288. 

3071. 

8228,  subd.  1. 

12  St.  Rep.  438. 

18  St.  Rep.  548. 

16  St.  Rep.  589. 

45  Hun,  578. 

8072. 
13  St.  Rep.  438. 

3228,  subd.  4. 

65  Super.  269. 

13  St.  Rep.  802. 

8078. 

13  St.  Rep.  438. 

3228  et  seq. 

14  Civ.  Pro.  411. 

8126. 

18  St.  Rep.  940. 

3229. 

8144. 

13  Civ.  Pro.  196,  817. 

14  Civ.  Pro.  204,  388. 

46  Hun,  151. 

15  Civ.  Pro.  389. 

12  St.  Rep.  438. 

14  St.  Rep.  286. 

8146. 

46  Hun,  151. 

8230. 

14  av.  Pro.  dm. 

8160. 

16  Civ.  Pro.  289. 

aOAbb.  N.  C.  248. 

8284. 

21  Abb.  N.  C.  98. 

13  Civ.  Pro.  434. 

8165. 

3285. 

15  Civ.  Pro.  880. 

16  Civ.  Pro.  884. 

31  Abb.  N.  C.  98. 

3288. 

8194. 

18  Civ.  Pro.  484. 

14  Civ.  Pro.  818, 

14  Civ.  Pro.  411. 

3289. 
IS  St.  Rep.  414. 
46  Hun,  444. 


3240. 
46  Hon,  634. 
14  St.  Rep.  168. 


8245. 

11  St.  Rep.  762. 

12  St.  Rep.  429, 
46  Hun,  805. 


8246. 

48  Hun,  181. 
16  St.  Rep.  605. 


8251. 

18  Civ.  Pro.  206, 286. 
16  Civ.  Pro.  838,889. 


3261,  subd.  8. 

18  St.  Rep.  19. 


8251,  subd.  4. 

47  Hun,  455. 
14  St.  Rep.  281. 


8251,  subd.  5. 

14  Civ.  Pro.  125. 

3252. 

107N.  Y.  610. 


3258; 

18  Civ.  Pro.  258,  890. 
14  Civ.  Pro.  340. 
16  av.  Pro.  86. 171. 
20  Abb.  N.  C.  402. 


8258,  subd.  2. 

108  N.  Y.  287. 


8256. 
18  Civ.  Pro.  206, 481 
15  Civ.  Pro.  838. 


8258. 
15  Civ.  Pro.  388. 
18  St.  Rep.  19. 
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8365.  3272.  8338. 

14  Civ.  Pro.  399.  14  Civ.  Pro.  9, 15.  14  St.  Rep.  IM. 

15  Civ.  Pro.  114,241. 

QQ„  47  Hun,  174. 

8268.  20  Abb.  N.  C.  290.  8839. 

13  Civ.  Pro.  343.  17  St.  K  p.  296,  869.  15  civ.  Pro.  151. 
} J  g?^-  S^^'  ,Vf  00*  ««  15  Civ.  Pro.  260. 
1«  S^-  ^Si^^*'  ^'  ^-  on„o  18  St.  Rep.  485. 
i2  §""'  5SS-                                          3276. 

£  ?KK '  M  n  OQA  14  Civ.  Pro.  9. 

5?  t^K  S'  n  S^-  47  Hun,  174.  8343. 

lJst^Re^'.re7'^-  13  St.  Rep.  570.  .      15  Olv.  Pro.  250. 

17  St.  Rep.  295. 

3277.  8348,  subd.  10, 

8268  et  seq.  U  Civ.  Pro.  172.  15  St.  Rep.  361. 

14  Civ.  Pro.  277,  884.  • 

15  Civ.  Pro.  245. 


8269. 


..ru    J^'^^n...  3348,  subd.  20. 

14  Civ.  Pro  15, 114.  13  St.  Rep.  797. 


56  Super.  444. 

18  Civ.  Pro.  343.  14  St.  Rep.  758. 
15  Civ.  Pro.  114, 237, 241. 
46  Hun,  580.  8347. 

17  St.  Rep.  859.  8287.  14  Civ.  Pro.  892. 

18  Civ.  Pro.  167, 202.  J?  ?"°' tJ^^a  .-, 

32fift   subd    3  20  Abb.  N.  C.  69.  ?J  q?  d^"  Sm    * 

oan}f,  suua.  o.  ^^„    -^     --.  ^g-  17  gt.  Rep.  433. 

21  Abb.  N.  C.  98.  ^^  ^*-  "®P-  ^^'  ^^'  ^ 

3269  et  seq.  3807.  3347.  subd!  4, 

15  Civ.  Pro.  289.  18  Civ.  Pro.  202.  20  Abb.  N.  C.  293. 

12  St.  Rey.  185. 

3270 
15  Civ.  Pro.  23-7.  8317.  1,0  ^Y.'  m.^"  '^' 

8271.  12  St.  Rep.  185. 

18  av.  Pro.  286, 848.  ^     ^  ooko 

14  av.  Pro.  172.  3318.  xjtriaa 

15  Civ.  Pro.  114,  287.  20  Abb.  N.  C.  401.  j?  St;  ««?•  ^• 
46  Hun,  580.  1^  St.  Rep.  848. 

48  Hun,  128.  ^o^a 

12  St.  Rep.  787.  8330. 

15  St.  Rep.  596.  46  Hun,  808.  ooOO. 

17  St.  Rep.  296.  11  St.  Rep.  481.  20  Abb.  N.  C.  245. 


THE  CODE  OF  CIVIL  PROCEDURE. 

[being  chap.  448  of  thb  laws  of  1876,  as  so  desigmatid,  and  as  auxndes 

bt  the  amendlnc:  acts.] 


AN  ACT  RELATING  TO  COURTS,  OFFICERS  OF  JUSTICE, 

AND  CIVIL  PROCEEDINGS. 

Passed  June  2,  1876  ;  three-fifths  being  present.  , 

The  People  of  the   State  of  New    York,   represented  hi 
^         Senate  and  Assembly,  do  enact  asfolloios: 

CHAPTER  L 

^GENERAL  PROVISIONS  RELATING  TO  COURTS,  AND  THB 
MEMBERS  AND  OFFICERS  THEREOF. 

'TITLE  I. — The  courts  of  the  state  ;  their  general  powers  and  attri- 
butes, AND  GENERAL  REGULATIONS  PERTAINING  TO  THE  EZERCISK  TBERKOF. 

TITLE  II. — Provisions  of  general  application,  relating  to  the  Judges, 

AND  CERTAIN  OTHER  OFFICERS  OF  THE  COURT? 

TITLE  I, 

TA«  courts   of  tJie  Siatt ,  (heir  general  powers  and  atirihutet^  and  ffenertU 
regulations  pertaining  to  the  exercise  thereof. 

,    AxTiCLS  1.  Enumeration  and  claBsification. 

2.  General  Powers  and  attribntes  of  the  conrts. 

8.  Miscellaneous  provisions  relating  to  the  sittings  of  the  courts. 

ARTICLE  FIRST. 
Enumeration  and  CLi.ssiFiCATioN. 

I  1.  Conrts.  S  4.  Genera)  provision  as   to  Jurisdie- 

2.  Courts  of  record  enumerated.  tion,  etc. 

3.  Courts  not  of  record. 

Section.  1    The  courts  referred  to  in  this  act,  are  enumerated  in  the 

next  two  sections. 
§  2.  [am'd  1877.]    Each  of  the  following  courts  of  the  State  Is  a  court  of 
record : 

1.  The  court  for  the  trial  of  impeachments. 

2.  The  court  of  appeals. 

3.  The  supreme  court. 

4.  A  circuit  court  in  each  county. 

5-  A  court  of  oyer  and  terminer  in  each  county. 

6.  A  court  of  common  pleas  for  the  city  and  county  of  New  York, 

7.  The  superior  court  of  the  city  of  New  York. 

8.  The  court  of  general  sessions  of  the  peace  in  and  for  the  city  and 

county  of  New  York. 

9.  The  superior  court  of  Buffalo. 
10.  The  city  coirt  of  Brooklyn. 
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IJ.  The  city  court  of  Long  Island  city. 

12.  The  city  court  of  Yonkerp. 

13.  A  county  court  in  each  county,  except  New  Yoik. 

14.  A  court  of  sessions  in  each  county,  except  New  York. 
Ifi.  The  marine  court  of  the  city  of  New  York. 

16.  The  mayor's  court  of  the  city  of  Hudson. 

17.  The  recorder's  court  of  the  city  of  Utica. 

18.  The  recorder's  court  of  the  city  of  Oswego. 

19.  The  justices'  court  of  the  city  of  Albany. 

20.  A  surrogate's  court  in  each  county. 

%  3.  [am'd  IS11.]  Each  of  the  following  courts  of  the  State  is  a  court 
»ot  of  record : 

1.  Coui-ts  of  justices  of  the   peace  in  each  town,  and   in  certain 

cities  and  villages. 

2.  Courts  of  special  sessions  of  the  peace  in  each  town,  and  in  cer- 

tain cities  and  yillnges. 

3.  The  district  courts  in  the  city  of  New  York. 

4.  The  police  courts  in  certain  cities  and  Tillages. 

5.  The  justices'  court  of  the  c:ty  of  Troy. 

6.  The  municipal  court  of  the  citj  of  Rochester. 

§  4.  [arrCd  1877.]  Each  of  those  courts  shall  continue  to  exercise  th« 
jurisdiction  and  powers  now  vested  in  it  by  law,  according  to  the  course 
and  practice  of  the  court,  except  as  otherwise  prescribed  in  this  act. 

ARTICLE  SECOND. 

GlNXRAL  POW^IRS  AND  ATTRIBUTES  OF  THE  CoURTS. 


I  5.  Tht  sittings  of  courts  to  be  public. 

6.  Courts  not  to  sit  on  Sunday,  except 

in  special  cases. 

7.  General   powers   of  courts  of  re- 

cord. 

8.  Criminal  contempts  defined. 

9.  Punishment     for     criminal     con- 

tempti\ 

10.  Such  contempts  in  view  of  court ; 

how  punished,  etc. 

11.  Reqnieites  of  commitment. 

15.  Preceding  sectious  limited. 

18.  Indictment,  if  offence  is  indictable. 
14.  Contempts  punishable  civilly^ 

16.  No  punishment   for  non-payment 

of  intcrJocutory  costs. 

16.  Id.;  money  due  upon  a  contract. 

17.  Rule!*   of   courts   of   record,   how 

made  and  revised. 


$  18.  Rules  to  be  pnbiished. 

19.  Courts  to  order  calendar  printed. 

20.  Expense  to  be  a  county  chanpe. 

21.  Certain  papers  may  be  destroyed. 

22.  Writs,  etc..  in  name  of  the  people, 

and  in  English :  abbreviatioa*. 

23.  Id.;  teste  and  return. 

24.  Id^to  be  subscribed  or  indorsed. 

When  error,  etc.,  not  to  vitiate. 
85.  No  discontinuance  by  reason  of 
vacancy,  etc. 

26.  In  New  York,  one  judge  may  con- 

tinae   proceedings  commenced 
before  another. 

27.  Provisions  respecting  the  seals  of 

courts. 

28.  Seals  of  counties. 

29.  What  is  a  sufttclent  sealing. 
SO.  New  seals. 


g  5.  [am^d  IS'/Q.]  The  sittings  of  every  court  within  this  State  shall  be 
public,  and  every  citizen  may  freely  attend  the  sanae,  except  that  in  ail 
proceedings  and  trials  in  cases  for  divorce,  on  account  of  adultery,  seduc- 
tion, abortion,  rape,  assault  with  intent  to  commit  rape,  criminal  conversa- 
tion, and  bastardy,  the  court  may,  in  its  discretion,  exclude  therefrom  ail 
persons  who  are  not  directly  interested  therein,  excepting  jurors,  witnesses 
and  officers  of  the  court. 

§  6.  A  court  shall  not  be  opened,  or  transact  any  business  on  Sunday 
except  to  receive  a  verdict  or  discharge  a  jury.  An  adjournment  of  a  court 
on  Saturday,  unless  made  after  a  cause  has  been  committed  to  a  jury,  must 
be  to  some  other  day  than  Sunday.     But  this  section  does  not  prevent  ihe 
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exercise  of  the  jurisdiction  of  a  magistrate,  where  it  is  necessary  to  preserve 
the  peace,  or,  in  a  criminal  case,  to  arrest,  commit  or  discharge  a  person 
charged  with  an  offence. 

§  7.  A  court  of  record  has  power  : 

1.  To  issue  a  subpoena,  requi;'ing  the  attendance  of  a  person  found  in  the 
State,  to  testify  in  a  cause  pending  in  that  court ;  subject,  however,  to  the 
limitations,  prescribed  by  law,  with  respect  to  the  portion  of  the  State,  in 
which  the  process  of  a  local  court  of  record  may  be  served. 

2.  To  administer  an  oath  to  a  witness,  in  the  exercise  of  the  powers  and 
duties  of  the  court. 

8.  To  devise  and  make  new  process  and  forms  of  proceedings,  necessary 
to  carry  into  effect  the  powers  and  jurisdiction  possessed  by  it. 

§8.  A  court  of  record  has  power  to  punish  for  a  criminal  contempt,  a 
person  guilty  of  eiUier  of  the  following  acta,  and  no  others : 

1.  Disorderly,  contemptuous,  or  insolent  behaviour,  committed  during  its 
litting,  in  its  immediate  view  and  presence,  and  directly  tending  to  inter- 
nipt  its  proceedings,  or  to  impair  the  respect  due  to  its  authority. 

2.  Breach  of  the  peace,  noise,  or  other  disturbance,  directly  tending  to 
interrupt  its  proceedings. 

8.  Wilful  disobedience  to  its  lawful  mandate. 

4.  Resistance  wilfully  offered  to  its  lawful  mandate. 

6.  Contumacious  and  unlawful  refusal  to  be  sworn  as  a  witness;  or, 
after  being  sworn,  to  answer  any  legal  and  proper  interrogatory. 

6.  Publication  of  a  false,  or  grossly  inaccurate  report  of  its  proceedings. 
But  a  court  cannot  punish  ai  a  contempt,  the  publication  of  a  true,  full, 
and  fair  report  of  a  trial,  argument,  decision,  or  other  proceeding  therein. 

§  9.  Punishment  for  a  contempt,  spegified  in  the  last  section,  may  be  by 
fine,  not  exceeding  two  hundred  and  fihy  dollars,  or  by  imprisonment,  not 
exceeding  thirty  days,  in  the  jail  of  the  county  where  the  court  is  silting, 
or  both,  in  the  discretion  of  the  court.  Where  a  person  is  committed  t<K 
jail,  for  .the  non-payment  of  such  a  fine,  he  must  be  discharged  at  the  ex- 
piration of  thirty  days  ;  but  where  he  is  also  committed  for  a  definite  time, 
the  thirty  days  must  be  computed  from  tlie  expiration  of  the  definite  time. 

§  10.  Such  a  contempt,  committed  in  the  immediate  view  and  presence 
of  the  court,  may  be  punished  summarily ;  when  not  so  committed,  the  party 
charged  must  be  notified  of  the  accusation,  and  have  a  reasonable  time  to 
make  a  defence. 

~  g  11.  Where  a  person  is  committed  for  such  a  contempt,  the  particular 
circumstances  of  bis  offence  must  be  set  forth  in  the  mandate  of  commit- 
i/ient. 

§  12.  The  last  four  sections  do  not  extend  to  a  special  proceeding  to 
ptinish  a  person,  in  a  case  specified  in  section  fourteen  of  this  act. 

g  13.  Punishment  for  a  contempt,  as  prescribed  in  this  article,  does  not 
bar  an  indictment  lor  the  same  offence;  but  where  a  person  who  has  been 
■o  punished  is  convicted  on  such  an  indictment,  the  court,  in  sentencing 
him,  must  take  into  consideration  tibc  previous  punishment. 

§  14.  A  court  of  record  has  power  to  punish,  by  fine  and  imprisonment, 
or  either,  a  neglect  or  violation  of  duty,  or  other  misconduct,  by  which  a 
right  or  remedy  of  a  party  to  a  civil  action  or  special  proceeding,  pending 
in  the  court  may  ^e  defeated,  impaired,  impeded,  or  prejudiced,  in  either 
of  Ih^  following  ^asts  ; 
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1.  An  attoroej,  counsellor,  clerk,  sheriff,  coroner,  or  othe:  person,  in  anv 
manner  duly  selected  or  appointed  to  perform  a  judicial  or  rainisteiiftl 
service,  for  a  misbehaviour  in  his  office  or  trust,  or  for  a  wilful  neglect  or 
violation  of  duty  therein ;  or  for  disobedience  to  a  lawful  mandate  of  the 
court,  or  of  a  judge  thereof,  or  of  an  officer  authorized  to  perform  the 
duties  of  such  a  judge. 

2.  A  party  to  the  action  or  special '  proceeding,  for  putting  in  fictitious 
bail  or  a  fictitious  surety,  or  for  any  deceit  or  abuse  of  a  mandate  or  pro- 
ceeding of  the  court. 

8.  A  party  to  the  action  or  special  proceeding,  an  attorney,  counsellor, 
or  other  person,  for  the  non-payment  of  a  sum  of  money,  ordered  or  ad- 
judged by  the  court  to  be  paid,  in  a  case  where  by  law  execution  cannot  be 
awarded  for  the  collection  of  such  sum  ;  or  for  any  other  disobedience  to  a . 
lawful  mandate  of  the  court. 

4.  A  person,  for  assuming  to  be  an  attorn^v  or  counsellor,  or  other  officer 
of  the  court,  and  acting  as  such  without  authority ;  for  rescuing  any  prop- 
erty or  person  in  the  custody  of  an  ofbcer,  by  virtue  of  a  mandate  of  the 
court ;  for  unlawfully  detaining,  or  fraudulently  and  wilfully  preventing, 
or  disabling  from  attending  or  testifying,  a  witness,  or  a  party  to  the  action 
or  special  proceeding,  while  gomg  to,  t«Mi&ining  at,  or  returning  from,  the 
sluing  where  it  is  noticed  for  trial  or  b«ar«ng;  and  for  any  other  unlaw- 
ful interference  with  the  proceedings  tnerem. 

5.  A  person  subpoenaed  as  a  witness,  for  refusing  or  neglecting  to  obey 
the  subpoena,  or  to  attend,  or  to  be  sworn,  or  to  answer  as  a  witness. 

6.  A  person  duly  notified  to  attend  as  a  juror,  at  a  term  of  the  court, 
for  improperly  conversing  w»th  a  party  to  an  action  or  special  proceeding, 
to  be  tried  at  that  term,  or  with  any  other  person,  in  relation  to  the  merits 
of  that  action  or  special  proceeding :  or  for  receiving  a  communication 
from  any  person,  in  relation  to  the  merits  of  such  an  action  or  special 
proceeding,  without  immediately  disclosing  the  same  to  the  court. 

7.  An  inferior  magistrate,  or  a  judge  or  other  officer  of  an  inferior  court, 
for  proceeding,  contrary  to  law,  in  a  cause  or  matter,  which  has  been 
removed  from  his  jurisdiction  to  the  court  inflicting  the  punishment ;  or 
for  disobedience  to  a  lawful  order  or  other  mandate  of  the  latter  court. 

8.  In  any  other  case,  where  an  attachment  orauy  other  proceeding  to 
punish  for  a  contempt,  has  beeu  usually  adopted  and  practiced  in  a  court 
of  record,  to  enforce  a  civil  remedy  of  a  party  to  an  action  or  special  pro- 
ceeding in  that  court,  or  to  protect  the  right  of  a  party. 

§  15.  [ani'd  1877.]  But  a  person  shall  not  be  arrested  or  imprisoned, 
for  the  non-payment  of  costs,  awarded  otherwise  than  by  a  final  judgment, 
or  a  final  order,  made  in  a  special  proceeding  instituted  by  state  writ,  except 
where  an  attorney,  counsellor,  or  other  officer  of  the  court,  is  ordered  to 
pay  costs  for  misconduct  as  such,  or  a  witness  is  ordered  to  pay  costs  on 
an  attachment  for  non-attendance. 

§  16.  Except  in  a  case  where  it  is  otherwise  specially  prescribed  by 
law,  a  person  shall  not  be  arrested  or  imprisoned  for  disobedience  to  a 
judgment  or  order,  requiring  the  payment  of  money  due  upon  a  contract, 
express  or  implied,  or  as  damages  for  non-performance  of  a  contract. 

g  17.  [am'd  1877.J  The  general  term  justices  of  the  suprenie  court, 
and  the  chief  judges  of  the  superior  city  courts,  must  meet  in  convention, 
\i  the  Capitol,  in  the  city  of  Albany,  on  the  first  Wednesday  of  October, 
18T7,  and  every  second  year  thereafter.  The  convention  must  establifik 
rules  of  practice,  «<ot  inconsistent  with  this  act,  which  shall  be  binding  up^ 
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til  courts  of  record,  except  the  court  for  the  trial  of  impeachments  and  thfl 
court  of  appeals.  A  majority  of  the  members  of  the  convention  constitute 
a  quorum.  The  rules  thus  established  are  styled  in  this  act,  "  the  general 
rules  of  practice.*' 

§  18.  A  rule  tints  established,  or  a  general  rule  or  order  of  the  court  of  ap- 
peals, does  not  take  effect,  until  it  has  been  published  in  the  newspaper 
published  at  Albany,  in  which  legal  notices  are  required  by  law  to  be  pub- 
lished, once  in  each  week  for  three  successive  weeks. 

§  19.  The  supreme  court,  a  superior  city  court,  or  a  county  court  may* 
from  time  to  time,  by  order,  require  the  clerk  to  cause  to  be  printed  for  the 
use  of  the  members  and  officers  thereof,  the  necessary  copies  of  the  calen- 
dar of  causes,  prepared  for  a  term  of  tlie  court,  or,  in  the  supreme  court, 
for  the  circuit  court.  But  this  section  does  not  apply  to  the  city  and  county  of 
New  York. 

§  20.  The  expense  of  printing  the  copies  of  the  calendar  for  a  term, 
•hall  be  a  charge  upon  the  county  in  which  the  term  is  held  ;  and  must  be 
audited,  allowed,  and  paid,  by  the  board  of  supervisors  thereof,  in  like 
manner  as  other  contingent  county  charges, 

§  21.  A  superior  city  court  may,  from  time  to  time,  by  an  order  made 
at  general  term,  direct  the  clerk  of  the  court,  and  the  supreme  court,  at 
general  term,  may,  by  a  like  order,  direct  a  county  clerk,  to  destroy  any  of 
the  following  papers,  now  filed,  or  hereafter  to  be  tiled  in  his  office,  which 
the  court  deems  to  have  become  useless,  to  wit :  pleadings,  or  copies  of 
pleadings  furnished  for  the  use  of  the  court ;  jury  panels  ;  returns  of  infer- 
ior courts,  which  have  been  embodied  in  judgment-records  Or  judgment- 
rolls  ;  innkeepers*  licenses,  ten  years  old ;  and  returns  of  election  district 
canvassers,  twenty  years  old,  which  have  been  copied,  pursuant  to  law,  into 
books  preserved  in  his  office.  But  this  provision  does  not  authorize  the 
destruction  of  a  judgment-roll,  or  a  paper  incorporated  or  necessary  to  be 
incorporated  inter  a  judgment-roll. 

§  22.  Except  where  it  is  otherwise  specially  prescribed  by  law,  a  writ 
or  other  process  must  be  in  the  name  of  the  people  of  the  State,  and  each 
writ,  process,  record,  pleading  or  other  proceeding  in  a  court,  or  before  an 
oflScer,  roust  be  in  the  English  language,  and,  unless  it  is  oral,  made  out  on 
paper  or  parchment,  in  a  fair,  legible  character,  in  words  at  length,  and  not 
abbreviated.  But  the  proper  nod  known  names  of  process,  and  technicil 
words  may  be  expressed  in  appropriate  language,  as  now  is,  and  heretofore 
has  been  customary  ;  such  abbreviations  as  are  now  commonly  employed  in 
the  English  language  may  be  used ;  and  numbers  may  be  expressed  by 
Arabic  figures,  or  Roman  numerals,  in  the  customary  manner.  ' 

g  23-  A  writ  or  other  process,  issued  out  of  a  court  of  record,  must  be 
testad,  except  where  it  is  otherwise  specially  prescribed  by  law,  in  the  name 
of  a  judge  of  the  court,  on  any  day  ;  must  i^e  returnable  within  the  time 
prescribed  by  law ;  or,  if  no  time  is  prescribed  by  law,  within  the  time  fixed 
by  the  court,  and  therein  specified  for  that  purpose  ;  and,  when  returnable, 
must,  together  with  the  return  thereto,  be  filed  with  the  clerk,  uuleas 
otherwise  specially  prescribed  by  law. 

§  24.  A  writ  or  other  process,  issued  out  of  a  court  of  record,  must, 
before  the  delivery  thereof  to  an  officer  to  be  executed,  be  snbscribed  or  in- 
dorsed with  the  name  of  the  officer  Ijy  whom,  or  by  whose  direction  it  was 
granted,  or  the  attorney  for  the  party,  or  the  person  at  whose  instance  it  wai 


«  SEALS  OF  COUBTS.  g§  25  -10 

wBued.  A  writ  or  other  process  thus  subscribed  or  indotsed,  is  not  void  or 
voidable,  by  reason  of  having  no  seal  or  a  wrong  seal  thereon,  or  of  any 
mistake  or  omission  in  the  teste  thereof,  or  in  the  name  of  the  clerk,  unless 
it  was  issued  by  special  order  of  the  court. 

§  26.  [am'd  1877.]  An  action  or  special  proceeding,  civil  or  criminal, 
in  a  court  of  record,  is  not  discontinued  by  a  vacancy  or  change  in  the 
judges  of  the  court,  or  by  the  re  election  or  re-appointment  of  a  judge;  but 
it  must  be  continued,  heard  and  determined,  by  the  court,  as  constituted  at 
the  time  of  the  hearing  or  determination.  After  a  judge  is  out  of  office,  he 
may  settle  a  case  or  exceptions,  or  make  any  return  of  proceedings,  had  be- 
fore him  while  he  was  in  office ;  and  may  be  compelled  so  to  do,  by  the 
court  in  which  the  action  or  special  proceeding  is  pending. 

§  26.  In  the  city  and  county  of  New  York,  a  special  proceeding  institu' 
ted  before  a  judge  of  a  court  of  record,  op  a  proceeding  commenced  before 
a  judge  of  the  court,  out  of  court,  in  an  action  or  special  proceeding  pending 
m  a  court  of  record,  may  be  continued  from  time  to  time,  before  one  or 
more  other  judges  of  the  same  court,  with  like  effect,  as  if  it  had  been 
instituted  or  commenced  before  the  judge,  who  last  hears  the  same. 

§  27.  The  seal  of  the  court  of  appeals,  and  of  each  other  court  of  record 
in  the  State,  now  in  use,  shall  continue  to  be  the  sealof  the  court  in  which 
it  is  in  use ;  find  the  seal  kept  by  the  county  clerk  of  each  county,  shall 
continue  to  be  the  seal  of  the  supreme  court,  of  the  circuit  court,  of  the 
court  of  oyer  and  terminer,  in  that  county,  and,  except  in  the  city  and  county 
of  New  York,  of  the  county  court  and  court  of  sessions,  in  that  county. 
The  seal  of  the  surrogate  of  each  county  shall  continue  to  be  the  seal  of  the 
surrogate's  court  of  that  county,  and  muEt  be  used  as  such  by  an  officer, 
who  discharges  the  duties  of  the  surrogate.  A  description  of  each  of  the 
seals,  specified  in  this  section,  must  be  deposited  and  recorded  in  the  office 
of  the  Secretary  of  State,  unless  it  has  already  been  done  ;  and  must  remaia 
of  record. 

§  28.  The  seal  kept  by  a  county  clerk,  as  prescribed  in  the  last  section, 
shall  continue  to  be  the  seal  of  the  county,  and  must  be  used  by  him  where 
he  is  required  to  use  an  official  seal. 

§  29.  The  seal  of  a  court  may  be  affixed,  by  making  an  impression 
directly  upon  the  paper. 

§  30.  When  the  seal  of  a  court  is  so  injured,  that  it  cannot  be  conren- 
iently  used,  the  court  must  cause  it  to  be  destroyed  ;  and  when  the  seal  of 
a  court  is  lost  or  destroyed,  the  court  must  cause  a  new  seal  to  be  made, 
similar  in  all  respects  to  the  former  seal,  which  shall  become  the  seal  of  the 
court.  The  expense  of  a  new  seal  for  a  county  clerk,  a  surrogate's  court, 
or  a  local  court  in  a  city,  must  be  paid  as  part  of  the  contingent  expenses 
of  the  county  or  of  the  court,  as  the  case  requires.  The  expense  of  a  new 
«eal  for  any  other  court  must  be  paid  from  the  State  treasury. 

ARTICLE  THIRD. 

MiSCKLLlNKOUS  PROVISIONS  RELATING  TO  THE  SITTINGS  OF  THE  COURTSL 

I  81.  Roomf,  fuel,  etc.,  how  farni«hed.  §  85.  Adjonrnment  to  next  d:»y.  jnoge 

32.  No   liquors,    etc.,   to  be  sold    in  not  appearing. 

conrl-hoose.  36.  Written  direction  to  adjourn. 

S8.  Penalty.  37.  Causes   tried   (.-i^ewiivre   than    ftl 

S4.  Adjournment  of  court  to  a  fatu-v  court-houge 

aay 
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I  SB.  Governor  m«y  change  place  for  city  of  New  Vork,  how  chauged. 

holding  courts  of  record.  $  48.  Whtn  court-house  is  uLflt  to  bold 

89.  Such  appointment,  etc.,  to  be  re-  court,  another  place  to  be  ap- 

corded  and  published.  pointed. 

40.  Judge  raay  change  place  for  hold-  44.  No  action  or  special   procecdiDg 

ing  court  of  record.  abated,  etc.,  by  failure  or  ad- 

^  41.  Actukl  session  may  be  adjourned  journment  or  court. 

to  another  place.  45.  Trial  once  commenced   may  bt 

42.  Place  for  holding  courts    in  the  continued  beyond  term. 

§  31.  Except  where  other  provision  is  made  therefor  by  law,  the  board 
of  supervisors  of  each  county  must  provide  each  court  of  record,  appointed 
to  be  held  therein,  with  proper  and  convenient  rooms  and  furniture,  to- 
gether with  attendants,  fuel,  lights,  and  stationery,  suitable  and  sufficient 
for  the  transaction  of  its  business.  If  the  supervisors  neglect  so  to  do, 
the  court  may  order  the  sheriff  to  make  the  requisite  provision ;  and  the 
expense  incurred  by  him  in  carrying  the  order  into  effect,  when  certified 
by  the  court,  is  a  county  charge. 

§  32.  [am'd  1877.]  Strong,  spirituous,  or  fermented  liquor,  or  wine, 
shall  not,  on  any  pretence  whatever,  be  sold  within  a  building  established 
as  a  court-house  for  holding  courts  of  record,  while  such  a  court  is  sitting 
therein. 

§  33.  A  person  violating  the  last  section  is  guilty  of  a  misdemeanon. 

§  34.  A  general,  special,  or  trial  term  of  a  court  of  record  may  be  ad- 
joumed,  from  day  to  day,  or  to  a  specified  future  day,  by  an  entry  in  the 
minutes.  Jurors  may  be  drawn  for,  and  notified  to  attend  a  term  so 
adjourned,  and  causes  may  be  noticed  for  trial  thereat,  as  if  it  was  held  by 
original  appointment.  Any  judge  of  the  court  may  so  adjourn  a  term 
thereof,  in  the  absence  of  a  sufficient  number  of  judges  to  holB  the  term. 

§  35.  [am'd  1877.]  If  a  judge,  authorized  to  hold  a  term  of  a  court, 
does  not  come  to  the  place  where  the  term  is  appointed  to  be  held,  before 
four  o'clock  in  the  afternoon  of  the  day  so  appointed,  the  sheriff  or  clerk 
must  then  open  the  term,  and  forthwith  adjourn  it  to  nine  o'clock  in  the 
morning  of  the  next  day.  If  such  a  judge  attends  by  four  o'clock  in  the 
afternoon  of  the  second  day,  he  must  open  the  term  ;  otherwise  the  sheriff 
or  the  clerk  must  adjourn  it  without  day. 

§  36.  [am^d  1877.]  If,  before  four  o'clock  of  the  second  day,  the 
sheriff  or  the  clerk  receives  from  a  judge,  authorized  to  hold  the  term,  a 
written  direction  to  adjourn  the  term  to  a  future  day  certain,  he  must 
adjourn  it  accordingly,  instead  of  adjourning  it  as  prescribed  in  the  last 
section.     The  direction  must  be  entered  in  the  minutes  as  an  order. 

§  37.  The  parties  to  an  action  or  special  proceeding,  pending  in  a  court 
of  record,  may,  with  the  consent  of  the  judge  who  is  to  try  or  hear  it,  with- 
out a  jury,  stipulate  in  writing,  that  it  shall  be  tried  or  heard  and  deter- 
mined, elsewhere  fban  at  the  court-house.  The  stipulation  must  specify 
the  place  o7  trial  or  hearing,  and  must  be  filed  in  the  office  of  the  clerk  ; 
and  the  trial  or  hearing  must  be  brought  on  upon  the  usual  notice,  unless 
otherwise  provided  in  the  stipulation. 

§  38.  If  the  Governor  deems  it  requisite,  by  reason  of  war.  pestilence, 
or  other  public  calamity,  or  the  danger  thereof,  that  the  next  ensuing  term, 
or  the  next  ensuing  adjourned  sitting,  of  the  Court  of  Appeals,  or  that  the 
next  ensuing  term  of  any  other  court  of  record,  appointed  to  be  held  else* 
where  than  in  the  city  of  New  York,  should  be  held  at  a  place,  other  than 
(hat  where  it  is  appointed  to  be  held,  he  may,  by  proclamation,  appoiat  a 
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different  placd  Within  its  district,  for  the  holding  thereof;  and  at  any  time 
thereafter  he  may  revoke  the  appointment,  and  appoint  another  place,  or 
leave  the  term  to  be  held  at  the  place  where  it  would  hare  been  held,  but* 
for  his  appointment. 

§  39.  Such  an  appointment  or  revocation  must  be  under  the  hand  of  the 
Governor,  and  filed  in  the  office  of  the  Secretary  of  State  ;  it  must  be  pub- 
lished in  Fuch  newspapers  and  for  such  time,  as  the  Governor  directs ;  and 
the  expense  of  the  publication  must  be  paid  out  of  the  State  treasury. 

§  40.  If  a  malignant,  contagious,  or  epidemic  disease  exists  at  the  place, 
where  a  term  of  a  court  of  record  is  appointed  to  be  held,  and  the  Gov- 
erBor  has  not  appointed,  under  the  last  two  sections,  anotlier  place  to  hold 
the  same,  the  judge,  or,  if  there  are  two  or  more,  the  chief  or  presiding 
judge,  designated  to  hold  the  term,  may,  by  order,  direct  the  term  to  be 
held  at  another  place,  designated  by  him,  within  the  district  for  which  it  is 
to  be  held.  The  order  must  be  forthwith  filed,  in  the  office  of  the  clerk  of 
the  county  where  the  terra  wns  to  be  held,  and  published  in  such  news- 
papers, and  for  such  a  time,  as  the  judge  directs  therein  ;  and  thereafter 
the  Governor  shall  not  appoint  another  place,  for  holding  that  term. 

§  41.  If,  during  the  actual  session  of  a  term  of  a  court  of  record,  the 
judge,  or  a  majority  of  the  judges,  holding  the  same,  deem  it  inexpedient, 
by  reason  of  war,  pestilence  or  other  public  calamity,  or  the  danger  there- 
of, 04*  for  want  of  suitable  accommodation,  that  the  term  should  be  continued 
It  the  place  where  it  is  then  being  held,  the  court  may,  by  order,  adjourn 
he  term;  to  be  held  at  any  other  time  and  place  within  its  district.  Notice 
of  such  an  adjournment  must  be  given,  as  the  court  directs  by  the  order. 

§  42.  The  mayor,  or,  in  case  of  his  absence,  or  other  disability,  the 
recorder  of  the  city  of  New  York,  may,  by  proclamation,  direct  that  the 
next  etisuing  terra  of  any  court,  other  than  the  court  of  appeals,  appointed 
to  be  held  in  that  city,  shall  be  held  in  any  building,  within  the  city  of 
New  York,  other  than  the  building  where  the  same  is  regularly  to  be  held, 
if,  in  his  opinion,  war,  pestilence,  or  other  public  calamity,  or  the  danger 
thereof,  or  the  destruction  or  mjury  of  the  building,  or  the  want  of  suitable 
accommodation,  renders  it  necessary  that  some  other  place  should  be  selec- 
ted. The  proclamation  must  be  published  in  two  or  more  daily  newspapers, 
published  in  the  city  of  New  York. 

g  43.  If  the  building  established  as  a  court-house  in  any  other  county  if 
destroyed,  or  is,  for  any  cause,  unsafe,  inconvenient,  or  unfit  for  holding 
court  therein,  the  county  judge  of  the  county  may,  by  an  order  filed  in  the 
office  of  the  clerk  of  the  county,  appoint  another  building  in  the  vicinity  for 
temporary  holding  courts.  The  building  so  appointed  becomes  the  court- 
house of  the  county,  for  the  time  being ;» and  business  transacted  therein 
has  the  same  effect,  as  if  it  was  transacted  at  the  usual  place. 

§  44.  When  a  term  of  court  fails  or  is  adjourned,  or  the  time  or  place 
of  holding  the  same  is  changed,  as  prescribed  in  this  chapter,  an  action, 
special  proceeding,  writ,  process,  recognizance,  or  other  proceeding,  civil 
or  criminal,  returnable,  or  to  be  heard  or  tried,  at  that  term,  is  not  abated, 
discontinued,  or  rendered  void  thereby ;  but  all  persons  are  bound  to 
appear,  and  all  proceedings  must  be  had,  at  the  time  and  place  to  which 
the  terra  is  adjourned  or  changed,  or,  if  it  fails,  at  the  next  term,  with 
like  effect  as  if  the  term  was  held,  as  originally  appointed. 

§  45.   Where  the  trial  or  hearing  of  an  issue  of  fact,  joined  in  an  action 
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or  special  proceeding,  civil  or  criminal,  has  been  oommenced  at  a  term  oi 
a  court  of  record,  it  may,  notwithstanding  the  expiration  of  the  time  ap- 
pointed for  the  term  to  continue,  be  continued  to  the  completion  thereof; 
including,  if  the  cause  is  tried  by  a  jury,  ail  proceedings  taken  therein 
until  the  actual  discharge  of  the  jury ;  or,  if  it  is  tried  by  the  court  without 
a  jury,  until  it  is  finally  submitted  for  a  decision  upon  the  merits. 

TITLE  II. 

ProviaioM  of  genercd  applicaiioHy  relating  to  the  jtidget,  and  certain  other 

officers  of  the  courts. 

Abticub  1.  General  powers,  duties,  liabilities,  and  disabilities   of  judges,  and 
officers  acLing  judicially. 

2.  Attorneys  and  coauBellors  at  law. 

3.  General  proYieions  concern ips  certain  ministerial  officers,  connected 

with  the  administration  of  justice ;   and   special   provisions   con- 
cerning officers  of  that  descnptiou,  attached  to  two  or  more  courts. 

ARTICLE  FIRST. 

gsmxral  fowbrs,  ])uties,  liabilities,  and  disabilttizs  of  jcdges,  and 

Officers  acting  Judicially. 

$  46.  Judge  not  to  sit  where  he  is  a  practice  before  him ;  judge  not 

party,  etc.,  or  has  not  heard  to  practice   in  a  caiuse  which 

argument.  has  been  before  him. 

47.  Judge   not  to   be    interested    in  §  51.  Judge  not  to  take  fees  for  advice 

costs.  in  certain  cases. 

48.  Disability    of   judge    in    certain  52.  Substitution  of  one  officer  for  an- 

appeals.  other  in  special  proceeding. 

40.  Judge  or  judge^s  partner  not  to  53.  Proceedings     before    substituted 

practice  in  his  court.  officer. 

50.  Judge^s  partner  or  clerk  not  to  54.  Judge  to  file  certificate  of  age,  etc. 

g  46.  [arrCd  1888.]  A  judge  shall  not  sit  as  such  in,  or  take  any  part 
in  the  decision  of,  a  cause  or  matter  to  which  he  is  a  party,  or  in  which  he 
baa  been  attorney  or  counsel,  or  in  which  he  is  interested,  or  if  he  is  related 
by  consanguinity  or  affinity  to  any  party  to  the  controversy  within  the  sixth 
degree.  The  degree  shall  be  ascertained  by .  ascending  from  the  judge  to 
the  common  ancestor ;  and  descending  to  the  party,  counting  a  degree  for 
each  person  in  both  lines,  including  the  judge  and  party,  and  excluding  the 
common  ancestor.  A  judge  other  than  a  judge  of  the  court  of  appeals 
shall  not  decide,  or  tak&  part  in  the  decision  of  a  question  which  was 
argued  orally  in  the  court,  when  he  was  not  present  and  sitting  therein  as  a 
judg3. 

§  47.  A  judge  shall  not,  directly  or  indirectly,  be  interested  in  the 
costs  of  an  action  or  special  proceeding,  brought  before  him,  or  in  a  court 
of  which  he  is,  or  is  entitled  to  act  as  a  member,  except  an  action  or  a 
special  proceeding  to  which  he  is  a  party,  or  in  which  he  is  interested. 

§  48.  Where  an  appeal  has  been  taken  to  a  court  of  sessions,  in  which 
a  town  in  the  county  is  interested,  a  justice  of  the  peace,  who  is  a  resident 
of  that  town,  shall  not  sit  as  a  justice  of  sessions,  upon  the  hearing  of  tlie 
appeal.'  Except  as  specified  in  this  section,  a  judge  of  a  court  of  record  is 
not  disqualified,  from  hearing  or  deciding  an  action  or  special  proceeding, 
matter,  or  question,  by  reason  of  his  being  a  resident  or  a  tax-payer  of  a 
town,  village,  city,  or  county,  interested  therein. 

§  49.  A  judge  shall  not  practice  or  act  as  an  attorney  or  counsellor,  in 
a  e^urt  of  which  he  is,  or  is  QutitUd  to  ^ct  as  a  member,  or  in  a  cause  oiigia- 
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ating  in  thftt  court.  A  law  partner  of,  or  person  connected  in  law  bnainesi 
with  a  judge,  shall  not  practice  or  act  as  an  attorney  or  counsellor,  in  a 
court,  of  wliich  the  judge  is,  or  is  entitled  to  act  as  a  member,  or  in  a  cause 
originating  in  that  court ;  except  where  the  latter  is  a  member  of  a  court, 
ez-ofiBcio,  and  does  not  officiate  or  take  part,  as  a  member  of  that  court,  in 
any  of  the  proceedings  therein.  An  ez-officio  judge  shall  not,  directly  or 
indirectly,  be  interested  in  the  costs,  or  the  compensation  of  an  attorney  or 
counsellor,  in  the  court  of  which  he  is  ez-officio  a  judge. 

g  60.  [anVd  1877.]  The  law  partner  or  clerk  of  a  jddge  shall  not 
practice  before  him,  as  attorney  or  counsellor  in  any  cause,  or  be  employed  in 
any  cause  which  originated  before  him.  A  judge  shall  not  act  as  attorney 
or  counsell^  in  any  action  or  special  proceeding,  which  has  been  before 
him  in  his  official  character. 

g  61.  A  judge  oi;  other  judicial  officer,  shall  not  demand  or  receive  a  fee 
or  other  compensation  for  giving  his  advice  in  a  matter  or  thing  pending 
before  him,  or  which  he  has  reason  to  believe  will  be  brought  before  him 
for  decision ;  or  for  preparing  a  paper  or  other  proceeding,  relating  to  such 
a  matter  or  thing ;  except  a  justice  of  the  peace,  in  a  case  where  a  fee  is 
expressly  allowed  to  him  by  law. 

§  62.  In  ease  of  the  death,  sickness,  resignation  remoTal  from  office, 
absence  from  the  county,  or  other  disability  of  an  officer,  before  whom  a 
special  proceeding  has  been  instituted,  where  no  express  provision  is  made 
by  law  for  the  continuance  thereof,  it  may  be  continued  before  the  officer's 
successor,  or  4ny  other  officer  residing  in  the  same  county,  before  whom  it 
might  have  been  originally  instituted  ;  or,  if  there  is  no  such  officer  in  the 
same  county,  before  an  officer  in  an  adjoining  county,  who  would  originally 
have  had  jurisdiction  of  the  subject-matter,  if  it  had  occurred  or  existed  in 
the  latter  county. 

g  53.  At  the  time  and  place  specified  in  a  notice  or  order^  for  a  party  to 
appear,  or  for  any  other  proceeding  to  be  taken,  or  at  the  time  and  place 
8pecifi.ed  in  the  notice  to  be  given,  as  prescribed  in  this  section,  the  officer 
substituted  as  prescribed  in  the  lust  section,  or  in  any  other  provision  of 
law,  to  continue  a  special  proceeding  instituted  before  another,  may  act, 
with  respect  to  the  special  proceeding,  as  if  it  had  been  originally  instituted 
before  him.  But  a  proceeding  shall  not  be  taken  before  a  substituted  offi* 
oer,  at  a  time  or  place,  other  than  that  specifiecL  in  the  original  notice  or 
order,  uctil  notice  of  the  substitution,  and  of  the  time  and  place  appointed 
for  the  proceeding  to  be  taken,  has  been  given,  either  by  personal  service 
or  by  publication,  in  such  manner  and  for  such  time  as  the  substituted  offi- 
cer directs,  to  each  party  who  may  be  effected  [affected]  thereby,  and  who 
has  not  appeared  before  either  officer.  Where,  after  a  hearing  has  been 
commenced,  it  is  adjourned  to  the  next  judicial  day,  each  day  to  which  it 
is  so  adjourned,  is  regarded,  for  the  purposes  of  (his  section,  as  the  day 
specified  in  the  original  notice  or  order,  or  in  the  notice  to  appear  before 
the  substituted  officer,  as  the  case  requires. 

§  54.  A  judge  of  a  court  of  record  must,  within  ten  days  after  he  enters 
on  the  duties  of  his  office,  make  niul  ^\pn  a  certificate,  stating  his  age,  and 
the  time  when  his  official  term  will  expire,  either  by  completion  of  a  full 
term,  or  by  reason  of  the  disability  of  age,  prescribed  in  the  constitution. 
The  certificate  must  be  filed  in  the  office  of  the  Secretary  of  State,  who 
must  keep  a  record  of  the  time  of  the  commencement  and  terminatioo  of 
fhe  official  term,  of  each  judge  of  8^  ooiu't  of  repofcii 
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ARTICLE  SECOND. 
Attorneys  and  Counsellors  at  Law. 


9  v. 


57. 
58. 

59 

CO. 

61. 

em. 

83. 

C4. 
63. 

66. 


PHity  may  appear  in  person  or  by 
attorney. 

Examinution  and  admission  of 
Mltoineys. 

Rules,  how  changed. 

Exemptions  to  c^raduates  of  cer- 
tain law  schools. 

Attorney's  oath  of  office,  and  cer- 
tificate of  admission. 

Attorneys  residing  in  adjoining 
States. 

Clerks,  etc.,  not  to  practice. 

Id.;  as  to  sheriff,  etc. 

None  but  attorneys  to  practice  in 
New  York  and  Kings  counties. 

Penatty  for  violation,  or  suffering 
violation  of  last  section. 

Death  or  disability  of  attorney  ; 
proceedings  thereupon. 

Attorney  or  counsel's  compensa- 
tion. 


S  67. 


for    BMt* 


how  to 


Removal  or  suspension 

practice,  etc. 
Mui<t  be  on  notice. 
Removal    or   suspension, 

*  operate. 
Punishment  for  deceit,  etc. 
Id.;  for  wilfnl  delay  of  action. 
Attorney  not  to  lend  his  name. 
Attorney  not  to  buy  claim. 
Certain  loans  piohibited. 
Penalty. 

7^.  Limitation  of  preceding  sections. 
77.  Same  rule  when  party  prosecutes 

in  pt'rson. 
78*  Partner  of  district  attorney,  etc.. 

not  to  defend  prosecutions. 
70.  Attorney  not  to  defend  when  h^ 
has  been  public  pros^ator. 

80.  Penalty. 

81.  Limitation  of  provisions. 


68. 
69. 

70. 
71. 
72. 
7-6. 
74. 
75. 


§  55.  A  party  to  a  civil  action,  who  is  of  full  age,  may  prosecute  or 
defend  the  same  in  person  or  by  attorney,  at  his  election,  unless  he  has 
been  judicially  declared  to  he  incompetent  to  manage  his  affairs.  Each 
provision  of  this  act,  relating  to  the  conduct  of  an  action,  wherein  the  attor- 
ney for  the  p.irty  is  mentioned,  includes  a  party  prosecuting  or  defending 
in  person,  unless  otherwise  specially  prescribed  therein,  or  unless  that  con- 
struction is  manifestly  repugnant  to  the  context.  If  a  party  has  an  attor- 
ney in  the  action,  he  cannot  appear  to  act  in  person,  where  an  attorney 
may  appear  or  act,  either  by  special  provision  of  law,  or  by  the  course  and 
practice  of  the  court. 

§  56.  [am\i  1886.]  A  citizen  of  the  State,  of  full  age,  hereafter  apply- 
ing to  be  admitted  to  practice  as  an  attorney  or  counselor  in  the  courts  of 
record  of  the  State,  must  be  examined  at  a  general  term  of  the  supreme 
court  by  the  justices  holding  the  term,  or  a  committee  appointed  by  them. 
If  it  is  found  that  such  person  has  complied  with  the  rules  established  by 
the  Court  of  Appeals  for  that  purpose,  and  such  person  is  approved  by 
the  justices  holding  the  term,  for  good  character  and  learniig,  the  court 
must  direct  an  order  to  be  entered,  stating  those  facts,  and  admitting  such 
person  to  practice  as  an  attorney  aud  counselor  in  all  the  courts  of  record  of 
the  State.  Whereupon,  after  qualifying  as  prescribed  in  section  fifty-nine 
of  this  act,  such  per.son  is  entitled  to  practice  accordingly ;  subject,  never- 
theless, to  suspension  or  remov^  from  office,  as  prescribed  by  law.  The 
race  or  sex  of  such  person  shall  constitute  no  cause  for  refusing  such  per- 
son admission  to  practice  in  the  courts  of  record  in  this  State  as  an  attor- 
ney and  counselor. 

§  67.  The  rules  established  by  the  court  of  appeals,  touching  the  admission 
of  attorneys  and  counselors  to  practice  in  the  courts  of  record  of  the  State, 
shall  not  be  changed  or  amended,  except  by  a  majority  of  the  judges  of  that 
court.  A  copy  of  each  amendment  of  those  rules  must,  within  fivedays  after 
it  IS  adopted,  ba  filed  in  the  office  of  the  Secretary  of  State  ;  who  must  trans- 
mit a  printed  copy  thereof  to  the  clerk  of  each  county,  and  to  the  presiding 
justice  of  the  supreme  court,  in  each  judicial  department,  and  also  cause 
the  same  to  be  published,  in  the  next  ensuing  volume  of  the  session  laws. 

§  58.  [atnd  1877.]     Nothing  contained  in  the  last  two  sections  prevents 
the  court  of  appeals  frona  dispensine;.  in  the  rules  established  by  it,  with 
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the  whole  or  any  part  of  the  stated  period  of  clerkship,  required  from  an 
applicant,  or  with  an  examination,  where  the  applicant  is  a  graduate  of  tho 
Albany  law  school,  the  law  department  of  IlHion  University,  or  of  the  law 
department  of  the  university  of  the  city  of  New  York,  or  of  the  law  school  . 
of  Columbia  College,  or  of  the  law  department  of  Hamilton  College,  and 
produces  his  diploma  upon  his  application  for  admission. 

g  59.  £ach  person,  admitted  as  prescribed  in  the  last  three  sectiooS) 
must,  upon  his  admission,  take  the  Constitutional  oath  of  office  in  open 
court,  and  subscribe  the  same  in  a  roll  or  book,  to  be  kept  in  the  supreme 
court  for  that  purpose.  The  clerk,  upon  the  payment  of  the  fees  allowed 
by  law,  must  deliver  to  the  person  admitted,  a  certificate  under  his  hand 
and  official  seal,  stating  that  such  person  has  Ucen  so  admitted,  and  that  he 
has  taken  and  subscribed  the  Oonstitutiocal  oath  of  office,  as  prescribed  in 
thiB  section. 

§  60-  A  person,  regularly  admitted  to  practice  as  attorney  and  counsellor, 
tu  the  courts  of  record  of  the  State,  whose  office  for  the  transaction  of  law 
business  is  within  the  State,  may  practice  as  such  attorney  or  counsellor,  al- 
thouj^h  he  resides  in  an  adjoining  State.  But  service  of  a  paper,  which  might 
be  madaupoii  him  at  his  residence,  if  ho  was  a  resident  of  the  State,  may  be 
made  upon  him,  by  depositing  thl^paper  in  a  post-office  in  the  city  or  town 
where  his  office  is  located,  properly  inclosed  in  a  post-paid  wrapper,  directed 
to  him  at  his  office.  A  service  thus  made  is  equivalent  to  personal  service 
upon  him. 

§  61-  The  clerk,  deputy-clerk,  or  special  deputy-clerk  of  a  court  shall 
Wjt)  during  his  continuance  in  office,  practice  as  attorney  or  counsellor  in 
that  court. 

§  62.  A  sheriff,  under-sheriff,  deputy-sheriff,  sheriif' s  clerk,  constable, 
coroner,  crier,  or  attendant  of  a  court,  sliall  not,  during  his  continuance  in 
office,  practice  as  an  attorney  or  counsellor  in  any  court. 

§  63.  [arnd  1879]  A  person  shall  not  ask  or  receive,  directly  or 
indirectly,  compensation  for  appearing  as  attorney  in  a  court  in  the  city  aiid 
county  of  New  York,  or  in  the  county  of  Kings,  or  make  it  a  business,  to 
practice  as  an  attorney  in  a  court  in  either  of  those  counties,  unless  he  has 
been  regularly  admitted  to  practice,  as  an  attorney  or  counsellor  in  the 
courts  of  record  of  the  State. 

§  64.  A  person  who  violates  the  last  section  is  guilty  of  a  misdemeanor, 
and  shall  be  punislied  by  imprisonment  in  the  county  jail,  not  exceeding 
one  month,  or  by  a  fine  of  not  less  than  one  hundred  dollars,  or  more  than 
two  hundred  and  fifty  dollars,  or  by  both  such  fine  and  imprisonment.  A 
judge  or  justice  of  the  peace,  within  the  city  and  county  of  New  York,  or 
the  county  of  Kings,  who  knowingly  permits  to  practice  in  his  court,  a 
person  who  has  not  been  regularly  admitted  to  practice  in  the  courts  of 
record  of  the  State,  is  guilty  of  a  misdemeanor,  and  shall  be  punished  as 
prescribed  in  this  section.  But  this  and  the  last  t^ection  do  not  apply  to  a 
case,  where  a  person  appears  in  a  cause  to  which  he  is  a  party. 

g  .65.  If  an  attorney  dies,  is  removed  or  suspended,  or  otherwise  becomes 
disabled  to  act,  at  any  time  before  judgment  in  an  action,  no  further 
proceeding  ^ball  be  taken  in  the  action,  against  the  party  for  whom  he 
appeared,  until  thirty  days  after  notice  toappoint  another  attorney,  has  b«^en 
given  to  that  party,  either  personally,  or  in  such  other  manner  as  tlie  court 
directs. 

1^  56.  [am*d  J^t^j     The  compenaation  oX  an  attorney  oi   counsellor  Iff 


§§  67-'?d  ATTORNEYS,  ke.  II 

his  services,  is  governed  by  agreement,  express  or  implied,  irhich  is  not 
restrained  by  law.  From  the  commencement  of  an  action  or  the  service  of 
an  answer  containing  a  counterclaim,  the  attorney  xvbo  appears  for  a  party 
has  a  lien  upon  his  client's  cause  of  action  or  counterclaim,  which  attaches 
to  a  verdict,  report,  decison  or  judgment  in  his  client's  favor  and  the  pro- 
ceeds thereof  in  whosoever  hands  they  may  come ;  and  cannot  be  affected 
by  any  dettlement  between  the  parties  before  or  after  judgment. 

§  67.  An  attorney  or  counsellor,  who  is  guilty  of  any  deceit,  mal-practlce, 
crirci;,  or  n.'isdemeanor,  may  be  suspended  from  practice,  or  removed  from 
ofifice,  by  the  supreme  court,  at  a  general  term  thereof. 

§  68.  Before  an  attorney  or  counsellor  is  suspended  or  removed,  as 
prescribed  in  the  last  section,  a  copy  of  the  charges  against  him  must  be 
aelivcred  to  him,  and  he  must  be  allowed  an  opportunity  of  being  heard  in 
his  defence. 

§  69.  The  suspension  or  removal  of  an  attorney  or  counsellor,  by  the 
supreme  court,  operates  as  a  suspension  or  removal  in  every  court  of  the 
State. 

§  70.  An  attorney  or  counsellor,  who^  g^i^ty  of  any  deceit  or  collusion, 
OT  consents  to  any  deceit  or  collusion,  with  intent  to  deceive  the  court  or  a 
party,  forfeits,  to  the  party  injured  by  his  deceit  or  collusion,  treble  dam- 
ages.    Me  is  also  guilty  of  a  misdemeaoor, 

§  71.  An  attorney  or  counsellor,  wli*  wilfully  delays  his  client's  cause, 
with  a  Tiew  to  his  own  gain,  or  wilfully  receives  money,  or  an  allowance 
for  or  on  account  of  money,  which  hehai^  not  laid  out  or  become  answerable 
for,  forfeits  to  the  party  injured,  treble  damages. 

§  72.  If  an  attorney  knowingly  permits  a  person,  not  being  his  general 
law  partner,  or  a  clerk  in  his  office,  to  sue  out  a  mandate,  or  to  prosecute 
or  defend  an  action  in  his  name,  he,  and  the  person  who  so  uses  his  name, 
each  forfeits  to  the  party,  against  whom  the  mandate  has  been  sued  out,  or 
the  action  prosecuted  or  defended,  the  sum  at  fifty  dollars,  to  be  recovered 
in  an  action.  • 

§  73.  An  attorr.ev  or  counsellor  shall  not,  directly  or  indirectly,  buy,  or 
be  in  any  manper  interested  in  buying,  a  bond,  promissory  note,  bill  of 
exchange,  book-debt,  or  other  thing  in  action,  with  the  intent  and  for  the 
purpose  of  bringing  an  action  thereon. 

§  74.  [ani'd  1870.]  An  attorney  or  counsellor  shall  not,  by  himself,  or  by 
or  in  the  name  of  another  person,  either  before  or  after  action  brought, 
promise  or  give,  or  procure  to  be  promised  or  given,  a  valuable  considera- 
tion to  any  person,  as  an  inducement  to  placing,  or  in  consideration  of 
having  placed,  in  his  hands,  or  in  the  hands  of  another  person,  a  demand  of 
any  kind,  for  the  purpose  of  bringing  an  action.  But  this  section  does 
not  apply  to  an  agreement  between  attorneys  and  counsellors,  or  either,  to 
divide  between  ti.eraselvcs  the  compensation  to  be  received. 

§  75.  An  attorney  or  counsellor,  who  violates  either*  of  the  last  two  sec- 
tic  ns,  is  guilty  of  a  misdemeanor ;  and,  on  conviction  thereof,  shall  be 
punished  accordingly,  and  m'lst  be  removed  from  office  by  the  supreme 
court. 

§  76.  The  last  three  sections  do  not  prohibit  the  receipt,  by  an  attorney 
or  counsellor,  of  a  bond,  promissory  note,  bill  of  exchange,  book-debt,  op 
tHher  thing  in  action,  in  payment  for  property  sold,  or  for  services,  actually 
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rendered,  or  for  a  debt  antecedently  contracted  ;  or  froui  buying  ot 
receiring  a  bJl  of  exchange,  draft,  or  other  thing  in  action,  for  the  purpoM 
ef  remittance,  and  without  intent  to  violate  either  of  those  sections. 

g  77.  The  last  four  sections  apply  to  a  person  prosecuting  an  action  in 
person,  who  does  an  act,  which  an  attorney  or  counsellor  is  therein  forbid- 
den to  do. 

g  78.  An  attorney  or  counsellor  shall  not,  directly  or  indirectly,  advisi 
concerning,  aid,  or  take  any  part  in,  the  defence  of  an  action  or  special 
proceeding,  civil  orcri.ninal,  brought,  carried  on,  aided,  advocated,  or  pros- 
ecuted,  as  Attorney-General,  district-attorney,  or  other  public  prosecutor, 
by  a  person  with  whom  he  is  interested  or  connected,  either  directly  or  in- 
directly, as  a  law  partner ;  or  take  or  receive,  directly  or  indirectly,  from  a 
defendant  therein,  or  other  person,  a  fee,  gratuity,  or  reward,  for  or  upon 
any  cause,  consideration,  pretence,  understanding,  or  agreement  whatever, 
either  express  or  implied,  having  relation  thereto,  or  to  the  prosecution  oi 
defence  thereof. 

§  79.  An  attorney  or  counsellor,  w'no  has  brought,  carried  on,  aided^ 
advocated,  or  prosecuted,  or  has  been  in  anywise  connected  with,  an  actioi 
or  special  proceeding,  civil  or  Criminal,  as  Attorney-General,  district 
attorney,  or  other  public  prosecutor,  shall  not,  at  any  time  thereafter, 
directly  or  indirectly,  advise  concerning,  aid,  or  take  any  part  in,  the  de- 
fence thereof ;  or  take  or  receive,  either  directly  or  indirectly,  from  a  de. 
fendant  therein,  or  other  person,  a  fee,  gratuity^  or  reward,  for  or  upon 
any  cause,  consideration,  pretence,  understanding,  or  agreement,  either  ex 
press  or  implied,  having  relation  thereto,  or  to  the  prosecution  or  defence 
thereof. 

g  80.  An  attorney  or  counsellor,  who  violates  either  of  the  last  two 
sections,  is  guilty  of  a  misdemeanor  ;  and,  on  conviction  thereof,  shall  bo 
puniaiied  accordingly,  and  must  be  removed  from  office  by  the  supreme 
court. 

§  81.  This  article  does  not*  prohibit  an  attorney  or  counsellor  froiB 
defending  himself  in  person,  if  prosecuted  either  civilly  or  criminally. 


IRTICLE  THIRD. 

GiNXRAL  Provisions  concerning  certain  Ministerial  Officers,  connkcteb 
WITH  TiL\  Administration  of  Justice  ;  and  special  PROVisiONt  conceen- 
INO  Officers  of  that  Description,  attached  to  Two  or  more  Courts. 


I  83   Qnaliflcationp  of  stenographer. 

US  Creueral  dntj  of  eceiiographer ; 
notes,  when  to  be  filed. 

64.  "Wotes.  how  preserved  ;  when 
written  out. 

^.  Stenographers  to  famish  grntai- 
tously  copies  of  proceedings  to 
judere. 

8'^.  To  furnish  like^opies  to  parties, 
uietrict-attorney  and  Attorney- 
General  ;  compensation. 

87.  These   sectiODs  applicable  to  as- 

sistant-steiiograpners. 

88.  Supervisors  to  provide  for  compen- 

sation, etc.,  of  stenogrnphers. 

89.  County   clerk  to   appoint  special 

deputy  to  attend  courts. 
to.  Cuunty  judge  to  appoint  crier. 


S  91.  Clerk  of  Dutchess  county   to    be 
crier  in  that  county. 
02.  When  sherijQ!.  con^luble,  etc.,  lo 
act  as  crier. 

93.  Attendants  upon  courts   in    New 

York  city. 

94.  Interpreter  for  courts  of    record 

in  Kings  county. 
9.5.  Attendants  and  messengers,  how 
appointed  in  Kings  county. 

96.  Duties  of  {tersons  iippointed   up> 

dcr  laKt  section. 

97.  Sheriff,  when  directec ,  to  require 

constables,     etc.,     to      attend 
courts. 

98.  Id.;  when  not  directed. 

99.  Penalty  for  neglect   of  officer  fek 

attend  court. 


{§  %%-91  ST£K06RAPH£RS.  II 

§  82.  Each  stenographer,  specified  in  this  act,  is  an  officer  of  the  court 
or  courts,  for  or  by  which  he  is  appointed  ;  and,  before  entering  upon  tii^ 
discharge  of  his  duties,  must  subscribe  the  Constitutional  oath  of  office 
and  file  the  same  in  the  office  of  tiie  clerk  of  the  court,  or,  in  the  supreme 
court,  in  the  office  of  the  clerk  of  the  county  where  the  term  sits,  or  the 
judge  resides,  by  which  or  by  whom  he  is  appointed.  A  person  shaU  not 
be  appointed  to  the  office  of  stenographer,  unless  he  is  skilled  in  the  sten- 
ographic art. 

§  83.  Each  stenographer  specified  in  this  act  must,  under  the  direction 
of  the  judge,  presiding  at  or  holding  the  term  or  sitting  which  he  attends, 
take  full  stenographic  notes  of  the  testimony,  and  of  all  other  proceedings, 
in  each  cause  tried  or  heard  thereat,  except  when  the  judge  dispenses  with 
liis  services  in  a  particular  cause,  or  with  respect  to  a  portion  of  the  pro- 
ceedings therein.  The  court,  or  a  judge  thereof,  may,  in  its  or  his  discre- 
tion, upon  or  without  an  application  for  that  purpose,  make  an  order, 
directing  the  stenographer  to  file  with  the  clerk,  forthwith  or  within  a  spe- 
cified time,  the  original  stenographic  notes,  taken  upon  a  trial  or  hearing ; 
whereupon  the  stenographer  must  tile  the  same  accordingly. 

§  84.  The  original  stenographic  notes,  taken  by  a  stenographer,  are  part 
of  the  proceedings  in  the  cause ;  and,  unless  they  are  filed,  pursuant  to  an 
order,  made  as  prescribed  in  the  last  sei^ion,  they  must  be  carefully  pre- 
served by  the  stenograpks?,  I'cr  two  years  after  the  trial  or  hearing ;  at  the 
expiration  of  which  time  he  may  destroy  the  same.  If  the  stenographer 
dies,  or  his  office  becomes  otherwise  vacant,  before  the  expiration  ^f  that 
time,  they  must  be  delivered  to  his  successor  in  oflice,  to  be  held  by  him 
with  like  effect,  as  if  they  had  been  taken  by  him-.  They  must  be  written 
out  at  length  by  the  stenographer,  if  a  judge  of  the  court  so  directs,  or  if 
the  stenographer  is  required  so  to  do,  by  a  person  entitled  by  law  to  a  copy 
of  the  same,  so  written  out.  TTnlesssuch  a  direction  is  given,  or  sm-h  a 
requisition  is  made,  the  stenographer  is  not  bound  so  to  write  them  out. 

§  85.  Each  stenographer,  specified  in  this  act,  must,  upon  request, 
furnish,  with  all  reasonable  diligence  and  without  charge,  to  the  judge 
holding  a  term  or  sitting,  which  he  has  attended,  a  copy  written  out  at 
length  from  his  stenographic  notes,  of  the  testimony  and  proceedings,  or  a 
part  thereof,  upon  a  trial  or  hearing,  at  that  terra  or  sittiug.  But  this  sec- 
tion does  not  affect  a  provision  of  law,  authorizing  the  judge  to  direct  a 
party  or  the  parties  to  an  action  or  special  proceeding,  or  the  county  trea- 
surer, to  pay  tlie  stenographer's  fees  for  such  a  copy. 

§  86.  Each  stenographer,  specified  in  this  act,  must  likewise,  upon  re- 
quest, furnish,  with  all  reasonable  diligence,  to  the  defendant  in  a  criminal 
cause,  or  a  party,  or  his  attorney  in  a  civil  cause,  in  which  he  has  attended 
the  trial  or  hearing,  a  copy,  written  out  at  length  from  his  stenographic 
notes,  of  the  testimony  and  proceedings,  or  a  part  thereof,  upon  the  trial 
or  hearing,  upon  payment,  by  the  person  requiring  the  same,  of  the  fees 
allowed  by  law.  If  the  district-attorney  or  the  Attorney-General  req'  ires 
aarb  a  copy,  in  a  criminal  cause,  the  stenographer  is  entitled  to  his  fees 
therefor  ;  but  he  must  furnish  it,  upon  receiving  a  certificate  of  the  sum  to 
which  he  is  so  entitled;  which  shall  be  a  county  charge,  and  must  be  paid 
by  the  county  treasurer,  upon  a  certificate,  like  other  county  chaiges. 

g  87.  The  provisions  of  the  last  five  sections  are  also  applicable  to  each 
asfiistant-stenographer,  now  in  office,  or  appointed  or  employed,  pursuant 
to  any  provision  of  this  act;  except  that  the  stenographic  notes,  taken  by 
an  assisUmt-stenograpfaer,  must,  if  he  dies  or  his  office  becom*»s  otherwise 
vacant,  be  delivered  to  the  atenographer,  to  be  held  by  him  with  iike  effect, 
as  If  they  had  been  taken  by  him. 
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g  88.  The  board  of  supervisors  of  each  county  must  piovide  for  the 
payment  of  the  sums  chargeable  upon  the  treasury  of  the  county,  for  the 
salary,  fees,  or  expenses  of  a  stenographer  or  assistant  stenographer  ;  and 
ail  laws  relating  to  raising  money  in  a  county,  by  the  board  of  supervisors 
thereof,  are  applicable  to  those  sums. 

§  89.  [am'd  1879.]  Each  county  clerk  may,  from  time  to  time,  by  an 
instrument  in  writing,  filed  in  his  office,  appoint,  and  at  pleasure  remove, 
one  or  more  special  deputy-clerks,  to  attend  upon  any  or  all  of  the  terms 
or  sittings  of  the  courts  of  which  he  is  clerk.  Each  person  so  appointed 
must,  before  he  enters  upon  the  duties  of  his  office,  subscribe,  and  &ie  in 
the  clerk's  office,  the  Constitutional  oath  of  office;  and  he  possesses  the 
same  power  and  authority  as  the  clerk,  at  ony  sitting  or  term  of  the  court 
which  he  attends,  with  respect  to  the  business  transacted  thereat. 

§  90.  [flew  1877.]  No  person  holding  tlie  office  of  clerk,  deputy  clerk, 
special  deputy  clerk,  or  assistant  in  the  clerk's  office,  of  a  court  of  record 
or  of  the  surrogate's  court,  within  either  of  the  counties  of  New  York  or 
Kings,  shall  hereafter  be  appointed,  by  any  court  or  judge,  a  referee,  re- 
ceiver or  commissioner,  except  by  the  written  consent  of  all  the  parties  to 
the  action  or  special  proceeding,  other  than  parties  in  default  for  failure 
to  appear  or  to  plead. 

§  91.  [am\l  1883]  The  county  judge  of  each  county,  except  Kings,  from 
time  to  time,  may  appoint,  and  at  pleusure  remove,  a  crier  fur  the  courts  of 
record  held  in  his  county  ,  who  is  entitled  to  a  compensation,  fixed  and  to 
l>e  paid  as  prescribed  by  law. 

§  92.  A  sheriff,  deputy-sheriff,  or  constable,  attending  a  term  of  a 
court  of  record,  must,  when  required  by  the  court,  act  as  crier  therein  ;  and 
he  is  not  entitled  to  any  additional  compensation  for  that  service. 

§  93.   [am'd  1884, 1889.]    The  judges  or  a  majority  of  them  of  each 
of  the  following  named  courts,  to- wit:   the  supreme  court  within  the 
first  judicial  district;  the  court  of  common  pleas  for  the  city  and 
county  of  New  York,  and  the  superior  court  of  the  city  of  New  Y^ork, 
from  time  to  time  may  appoint  and  at  pleasure  remove  such  attend- 
ants upon  the  court  of  which  they  are  respectively  members,  including 
where  the  justices  of  the  supreme  court  make  the  appointment,  the 
circuit  court,  and  the  court  of  oyer   and  terminer,   as  they  think 
necessary  for  the  due  transaction  of  the  business  thereof;  not  exceed- 
ing five  attendants  for  each  part  and  four  for  the  general  term.     The 
justices  of  the  suprenje  court  within  the  first  judicial  district  may, 
upon  the  request  of  any  justice,  designate  one  of  the  said  court  attend- 
^  ants  to  also  act  as  clerk  of  such  justice  for  such  time  as  they  may  desig- 
'  nate,  and  the  attendant  so  designated  shall  receive  but  one  salary  for 
his  services  as  both  attendant  and  justice's  clerk,  to  be  fixed  by  the 
board  of  estimate  and  apportionment  of  the  city  of  New  York. 

§94.  [a/n'fi  1877.]  The  board  of  supervisors  of  the  county  of  Kings 
may  appomt  an  iuterpi-eter,  to  attend  the  terms  of  the  courts  of  record, 
except  the  county  court,  held  in  that  county,  at  which  issues  of  fact  are 
:ri-ible ;  who  shall  hold  his  office  during  good  behavior. 

g  95.  The  following  judges,  to  wit :  the  justices  of  the  supreme  court 
for  the  second  judicial  district,  residing  in  Kings  county,  or  a  majority  of 
them ;  the  judges  of  the  city  court  of  Brooklyn,  or  a  majority  of  them  ;  the 
county  judge  of  Kings  county;  and  the  surrogate  of  Kings  county;  mar 
designate  how  many  attendants  and  messengers,  for  the  appointment  of 
wiu**u  no  provision  is  otherwise  made  by  law,  are  required  to  attend  upcQ 
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the  terms  nnd  sitiings  of  the  courts,  of  which  they  are  respectively  nic=-v\)ere ; 
iDcluding,  where  the  justices  of  the  supreme  court  make  the  de^igu'^tlon. 
the  circuit  court  and  court  of  oyer  and  terminer.  Notice  of  each  dc&M'(^na- 
tion  must  be  given  to  tlie  sheriff  of  Kinga  county,  by  the  clerk  of  the  court. 
The  sheriff  must  thereupon  appoint  as  many  qualified  persons,  to  fill  those 
offices  for  each  court,  as  the  judges  thereof  have  designated.  The  number 
of  those  officers  may,  from  time  to  time,  be  increased  or  diminished,  and 
new  appointments  may  be  made,  in  like  manner.  A  person  so  appointed 
may  be  removed  from  office,  by  the  judge  of  the  court  to  which  ho  is  as- 
signed ;  or,  if  he  is  assigned  to  the  supreme  court,  or  the  city  court  of 
Brooklyn,  by  a  majority  of  the  judges  ;  and  the  sheriff  shall  not  re-appoini, 
for  the  same  court,  a  person  so  removed. 

§  96.  Each  of  the  persons,  appointed  as  prescribed  in  the  last  section, 
must  attend,  from  day  to  day,  the  terms  and  sittings,  within  the  county  of 
Kings,  of  the  court  to  which  he  is  assigned,  to  preserve  order,  and  to  per- 
form whatever  services  may  be  required  of  him,  by  the  judge  presiding 
thereat. 

§  97.  The  sheriff  of  each  county,  except  New  York  and  King?,  must, 
within  a  reasonable  time  before  the  sitting,  in  his  county,  of  a  special  term 
of  the  supreme  court,  or  a  term  of  the  circuit  court,  county  court,  court  of 
oyer  and  terminer,  oir  court  of  sessions,  notify,  in  writing  and  personally, 
as  many  constables  cf  his  county,  as'he  has  been  directed  to  notify,  by  the 
court,  or  the  judge  woo  is  to  hold  or  preside  at  the  term,  to  appear  and 
attend  upon  the  term,  during  its  sitting. 

§  98.  If  such  a  direction  has  not  been  given  by  the  court  or  the  jud;.rt?, 
the  sheriff  may  in  like  manner  notify  as  many  constables,  as  he  deisms 
necessary,  for  the  purpose  specified  in  the  last  section. 

§  99.  Each  constable  seasonably  notified,  as  prescribed  in  the  last  two 
sections,  mu  t  attend  the  term  accordingly  ;  and  for^ach  day's  neglect,  he 
may  be  fined  by  the  court,  at  the  term  which  he  was  notified  to  attend, 
a  sum  not  exceeding  five  dollars. 

CHAPTER  II. 

POWERS,  DUTIES  AND  LIABILITIES  OF  A  SHERIFF,  OR 
OTHER  MINISTERIAL  OFFICER  IN  THE  EXECUTION  OF 
THE  PROCESS  OR  OTHER  MANDATE  OF  A  COURT  OR 
JUDGE,  IN  A  CIVIL  CASE. 

TITLE    I. — Provisions    rklatinq  to  the  execution  op  civil  mandates 

GENERALLY. 

TITLE  II. — Provisions  relating  to  the  execution,  by  a  sheriff,  of  a 

MANDATE  AGAINST  THE  PERSON. 

TITLE  III. — Application  of  the  foregoing  provisions  to  the  proceed- 
ings OF  A  CORONER. 

TITLE  IV. — Powers,  duties,  and  liabilities  of  an  incoming  and  out 

GOING      SHERIFF,     RESPECTIVLLY,     TOUCHING     THE     MATIERS     IN 
CLUDED  in  THIS  CHAPTER. 

TITLE  I. 

Provisifjns  relatififf  to  the  exec.iHon  of  chil  majidutes  <jnieralli/. 

I  100.  Sheriff  to  fnrnish  certain  minute.  §  1(K3.  Penally    for   neglect   in    spccUi 

TUl.  Copy  of  procesf,  etc.,  to  be   de-  proceeiiin^s. 

livcred  when  served.  104.  Sheriff  may  tsunnnon   the  p«wei 

l(K}.  Sheriff  lo  execute  process,  etc.  ;  of  the  county,  to  overcome  ro- 

piay  return  by  mail.  6Ut3Uce, 
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I  l(Ki.  Names  of  reeisters   to  be  certi-  |  108.  Trial   of  ciAlm  of  title  by  third 

Aed.  person,  to  propi*rty  seized   by 

108.  Punishment  for  refusing   to  as-  sheriff. 

sist.  109.  Expenses,  how  paid. 

107.  (Jo vernor  may  order  out  military. 

§  100.  A  sheriff,  to  wliom  a  mandate  of  any  description,  is  delivered  to 
be  executed,  inu8%  without  compensation,  give  to  the  person  delivering  the 
same,  if  required,  a  minute  in  writing,  signed  by  the  sheriff,  specifying  the 
names  of  the  parties,  the  general  nature  of  the  mandate,  and  the  day  and 
hour  of  receiving  the  same. 

g  101.  [ani'd  1877.]  A  sheriff  or  other  officer,  serving  a  mandate,  mn»L, 
upon  the  request  of  the  person  served,  deliver  to  liim  a  copy  thereof,  with- 
out compensation. 

§  102.  [am'd  1877.]  A  sheriff,  or  other  officer,  to  whom  a  mandate  is 
directed  and  delivered,  must  execute  the  same  accordmg  to  the  command 
thereof,  and  make  return  thereon  of  his  proceedings,  under  his  hand.  For 
a  violation  of  this  provision,  he  is  liable  to  the  party  aggrieved,  for  the 
damages  sustained  by  him  ;  in  addition  to  any  tine,  or  other  punishment  or 
proceeding,  authorized  by  law.  A  mandate  directed  and  delivered  to  a 
sheriff  may  be  returned,  by  depositing  the  same  in  the  post-office,  properly 
enclosed  in  a  post-paid  wrapper,  addressed  to  the  clerk,  at  the  place  where 
his  office  is  situated;  unless  the  officer,  making  the  return  in  the  name  ol 
the  sheriff,  resides  in  the  place  where  the  clerk's  office  is  situated. 

§  103.  [am*d  1877.]  A  sheriff,  or  other  officer,  to  whom  is  delivered, 
for  service  or  execution,  a  mandate,  authorized  by  law  to  be  issued,  by  » 
judge  or  other  officer,  in  a  special  proceeding,  who  wilfully  neglects  to 
execute  the  snme,  may  be  fined  by  the  judge,  in  a  sum  not  exceeding 
twenty  nve  dollars,  and  is  iiable  to  the  party  aggrieved,  for  his  damagei 
sustained  thereby. 

g  104.  If  a  sheriff,  to  whom  a  mandate  is  directed  and  delivered,  finds, 
or  has  reason  to  apprehend,  that  resistance  will  be  made  to  the  exeoutioii 
tliereof,  he  may  command  all  the  male  persons  in  his  county,  or  as  many 
as  he  thinks  proper,  and  with  such  arms  as  he  directs,  includmg  any  mill 
tary  organization  armed  and  equipped,  to  assist  him  in  overcoming  the  re< 
sistance,  and,  if  necessary,  in  arresting  and  confining  the  resisters,  their 
aiders  and  abetloris,  to  be  dealt  with  according  to  law. 

§  105.  The  sheriff  must  ceitify  to  the  court,,  from  which  or  by  whose 
authority  the  mandate  was  issued,  the  names  of  the  resisters,  their  aiders 
and  abettors,  as  fur  as  he  can  ascertain  the  same,  to  the  end  that  they  may 
be  punished  for  their  contempt  of  the  court. 

^  106.  A  person,  commanded  by  a  sheriff  to  assist  him,  as  prescribed  iji 
the  last  section  but  one,  who,  without  lawful  cause,  refuses,  or  neglects  to 
obey  the  command,  is  guilty  of  a  misdemeanor. 

§  107.  If  it  appears  to  the  Governor,  that  the  power  of  a  county  will  not 
tjtj  sufficient,  to  enable  the  sheriff  thereof  to  serve  or  execute  the  process  or 
other  mandates,  delivered  to  hun,  he  must,  on  tlie  application!  of  the  sheriff 
order  such  a  military  force,  from  anotlicr  county  or  counties,  as  is  necessary. 

§  108.  Where  it  is  specially  prescribed  by  law,  ihut  a  sheriff  must,  or 
may,  in  his  discretion,  empanel  a  jury  to  try  the  validity  of  a  claim  or  title 
to,  or  of  the  right  of  possession  of  goods  or  effects,  seized  by  him  by  virtun 
of  %  nmnc(jite  in  an  action,  interposed  bv  a  person  iiot  a  party  to  ibe  MCtioii, 
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the  trial  must  be  condiictei'  in  the  following  manner,  except  as  otherwiM 
specially  prescribed  by  law ; 

1.  The  sheriff  milst,  from  time  to  time,  notify  as  many  persons  to  attend, 
as  it  is  necessary,  in  order  to  form  a  jury  of  twelve  persons,  qualified  to 
fierve  as  tnal  jurors  in  the  county  court  of  the  county,  or,  in  the  city  and 
county  of  New  York,  in  the  court  of  common  pleas  for  that  city  and  conyity, 
to  try  the  validity  of  the  claim. 

2.  Upon  the  trial,  witnesses  ma.  ^e  examined,  in  behnlf  of  the  claimant, 
and  of  the  party,  at  whose  instance  the  property  claimed  was  taken  by  the 
sheriff.  For  the  purpose  of  compelling  a  witness  to  attend  and  testify,  the 
sheriff,  upon  ihe  application  of  either  party  to  the  inquisition,  must  issue 
a  subpoena,  as  prescribed  in  section  eight  hundred  and  fifty  four  of  this 
act,  and  with  like  effect ;  except  that  a  warrant  to  apprehend  or  to  commit 
a  witness,  in  a  case  specified  in  section  eight  hundred  and  fifty-five  or  sec- 
tion eight  hundred  and  fifty-six  of  this  act,  may  be  issued  by  a  judge  of  the 
court  in  which  the  action  is  brought,  or  by  the  county  judge,  or,  in  the 
city  and  county  of  New  York,  by  a  judge  of  the  court  of  common  pleas 
for  that  city  and  county. 

3.  [ani'd  1879.]     The  sheriff  or  under  sheriff  must  preside  upon  the 
trial.     A  witness,  produced  by  either  party,  must  be  sworn  by  the  sheriff, 
and  examined  orally  in   the  presence  of  the  jury.     A  witness,  who  testifies- 
falsely  upon  such  an  examination,  is  guilty  of  perjury  in  a  like  ease,  and  is 
punishable  in  like  manner,  as  upon  the  trial  of  a  civil  action. 

§  109.  Upon  such  a  trial  there  are  no  costs ;  but  the  fees  of  the  sheriff, 
jurors,  and  witnesses  must  be  taxed,  by  a  judge  of  the  court,  or  the  county 
judge  of  the  county,  or,  in  the  city  and  county  of  New  York,  by  a  judge  of 
the  court  of  common  pleas  for  that  city  and  county,  and  must  be  paid  as 
follows : 

1 .  If  the  jury,  by  their  verdict,  find  the  ^A&,  or  the  right  of  possession 
to  the  property  claimed,  to  be  in  the  claimant;  by  the  party  at  whose 
instance  the  property  was  taken  by  the  sheriff. 

2.  If  they  find  adversely  to  the  claimant,  with  respect  to  all  the  property 
claimed  ;  by  the  claimant. 

3.  If  they  find  the  title,  or  the  right  of  possession  to  only  a  part  of  the 
property  claimed,  to  be  in  the  claimant ;  each  party  must  pay  his  own  will 
nesses*  fees ;  and  the  sheriff's  and  jurors'  fees  must  be  paid,  one-half  by 
each  party  to  the  inquisition. 

Before  notifying  the  jurors,  the  sheriff  may,  in  his  discretion,  require 
each  of  the  parties  to  the  controversy  to  deposit  with  him  such  reasontble 
8um,  as  may  be  necessary  to  cover  his  legal  fees,  and  the  jurors'  feei 
Tlie  sheriff  must  return  to  each  party  the  balance  of  the  sum  so  deposited 
by  him,  after  deducting  the  fees,  lawfully  chargeable  to  that  party,  as  pre* 
•<^ribed  in  this  section. 

TITLE   II. 

/*rot  Uioru  relating  to  the  execitiionj  by  a  sheriffs  of  a  mandate  a^at;;ct 

iliepei'son. 

A»no:»  1.  Arreeting,  conveying  to  jail,  and  committing  a  prisoner 

9.  Jail ;  jail  disciplme  ;  and  regalntions  concerning  the  confinement  Mad 
care  of  prisoners. 

8.  Tcmnorary  jails,  and  temporary  removal  of  prisoners  from  jail 
4.  Jail  liberties ;  escapes. 

9.  ActioxL  upon  an  assignment  of  ^  's>nd  for  jail  liberties. 


20  PHISONERS  IN  CIVIL  CASES.  §§  110-115 

ARTICLE  FIRST. 
Arresting,  Conveying  to  Jail,  and  Committing  a  Prisoner. 

§  110.    Prisoner,  how  kept.  Banes. 

111.  Term  of  impriHonment.  §117.    Chjirgesi  for  rent,etc.,probibite<i 

112.  Support  of  prisoner.  118.    Prisoner,  how  conveyed  to  jail 

113.  114.  Charges  prohibited.  through  another  county. 

115.  Rates  of  charges  for  lodging,etc.  119.    Officer  or  priijoner  not  liable  to 

116.  Prisoner  may   send  for  nects-  arrest. 

§  110.  A  person  arrested,  by  virtue  of  an  order  of  arrest,  in  an  action 
or  special  proceeding  brought  in  a  court  of  record;  or  of  an  execution 
issued  upon  a  judgment  rendered  in  a  court  of  record  ;  or  surrendered  in 
exoneration  of  his  bail ;  must  be  safely  kept  in  custody,  in  the  manner 
prescribed  by  law,  and,  except  as  otherwise  prescribed  in  the  next  two  sec- 
tions, at  his  own  expense,  until  he  satisfies  the  judgment  rendered  against 
him,  or  is  discharged  according  to  law. 

§  111.  [anid  1886.]  No  person  shall  be  imprisoned  within  the  prison 
Willis  of  any  jail  for  a  longer  period  than  three  months  under  an  execu- 
tion or  any  other  mandate  against  the  person  to  enforce  the  recovery  of  a 
sum  of  money  less  than  $600  in  amount  or  under  a  commitment  upon  a  fine 
for  contempt  of  court  in  the  non-payment  of  alimony  or  counsel  feea  in  a 
divorce  case  where  the  amount  so  to  be  paid  is  less  tiian  the  sum  of  $600 ; 
and  where  the  amount  in  either  of  said  cases  is  $500  or  over,  such  impris- 
onment shall  not  continue  for  a  longer  period  than  six  months.  It  shall  be 
the  duty  of  the  sheriff  in  whose  custody  any  such  person  is  held  to  dis- 
charge such  person  at  the  expiration  of  said  respective  periods  without  any 
formal  application  being  made  therefor.  No  person  shall  be  imprisoned 
within  the  jail  liberties  of  any  jail  for  a  longer  period  than  six  months  upon 
any  execution  or  other  mandate  against  the  person,  and  no  action  shall  be 
commenced  against  the  sheriff  upon  a  bond  given  for  the  jail  liberties  bv 
such  person  to  secure  the  benefit  of  such  liberties,  as  provided  in  articles 
fourth  and  fifth  of  this  title  for  an  escape  made  after  the  expiration  of  six 
^months*  imprisonment  as  aforesaid.  Notwithstanding  such  a  discharge  in 
either  of  the  above  cases,  the  judgment  creditor  in  the  execution,  or  the 
person  at  whose  instance  the  said  mandate  n^as  issued,  has  the  same  remedy 
against  the  property  of  the  person  imprisorted  which  he  had  before  such 
execution  or  mandate  was  issued ;  but  t'je  prisoner  shall  not  be  again 
imprisoned  upon  a  like  process  issued  in  the  same  action  or  arrested  in  any 
action  upon  any  judgment  under  which  the  same  may  have  been  granted. 
Except  in  a  case  hereinbefore  specified  nothing  in  this  section  shall  effect 
a  commitment  for  contempt  of  court. 

§  112.  \jfiti7id  1883.]  In  any  county,  if  a  prisoner,  actually  confined  in 
jail,  makes  oath  before  the  sheriff,  jailor,  or  deputy-jailor,  that  he  is  unable 
to  support  himself  during  his  imprisonment,  his  support  is  a  county  charge. 

s^  ll3t  A  sheriff  or  other  officer  shall  iio*^.  charge  a  person,  whom  he  has 
arrested,  with  any  sura  of  money,  or  demE.pd,  or  receive  from  him  money, 
or  any  valuable  thing,  for  any  drink,  victuals,  or  other  thing,  furnished  or 
provided  for  the  officer,  or  for  th*S  prisoner,  at  any  tavern,  ale-house,  or 
public  victualing,  or  drinking-house. 

§  114.  A  sheriff  or  other  officer  shall  not  d2n)and  or  receive  from  a  person, 
arrested  by  him,while  in  his  cuatody,  a  gratuity  i>r  reward,  upon  any  pretense, 
for  keeping  the  prisoner  out  of  jail ;  for  going  with  him  or  waiting  for  him 
to  find  bail,  or  to  agree  with  his  adversary  ;  or  for  any  other  purpose. 

§  115.  If  a  person  arrested  is  kept  in  a  house  other  than  the  jail  of  the 
county,  the  officer  arresting  him,  or  the  person  in  wiiosc  custody  he  is,  shall 
not  demand  or  receive  from  him  any  greater  sum,  for  lodging,  drink,  vic- 
tuals, or  any  other  thing,  than  has  been  theretofore  prescribed  by  the  court 
of  seisioni  of  the  county  ;  or,  if  no  rate  has  been  prescribed  by  the  court 
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of  sessions,  than  is  allowed  by  a  justice  of  the  peace  of  the  same  town  or 
city,  upon  proof  that  the  lodging  or  other  thing  was  actually  furnished,  »t 
the  request  of  the  prisoner.  And  such  an  officer  or  person  shall  not,  in 
any  case  or  upon  any  pretext,  demand  or  receive  compensation  for  strong, 
spirituous,  or  fermented  liquor,  or  wine,  sold  or  delivered  to  the  prisoner. 

§  116.  A  prisoner  so  kept  in  a  house,  may  send  for  and  have  beer,  nle, 
cider,  tea,  coffee,  milk,  and  necessary  food,and  such  bedding,  linen,  and  other 
necessary  things,  as  he  thinks  fit,  from  whom  he  pleases,  without  detention 
of  the  same  or  any  part  thereof  by,  or  paying  for  the  same,  or  any  part 
thereof  to,  the  officer  arresting  him,  or  the  person  in  whose  custody  he  is. 

§  117.  A  sheriff,  jailor,  or  other  officer,  shall  not  demand  or  receive  mon- 
ey, or  any  valuable  thing,  for  chamber  rent  in  a  jail ;  or  any  foe,  compensa- 
tion, or  reward,  for  the  commitment,detaining  in  custody,release,or  discharge 
of  a  prisoner,  other  than  the  fees  expressly  allowed  therefor  by  law. 

§  118.  A  sheriff  or  other  officer,  who  has  lawfully  arrested  a  prisoner, 
may  convey  his  prisoner  through  one  or  more  other  counties,  in  tlie  ordinary 
route  of  travel,  from  the  place  where  the  prisoner  was  arrested,  to  the  place 
where  he  is  to  be  delivered  or  confined. 

§  119.  A  prisoner  so  conveyed,  or  the  officer  having  him  in  custody,  is 
not  liable  to  arrest  in  any  civil  action  or  special  proceeding,  while  passing 
through  another  countv. 

ARTICLE  SECOND. 
Jails  ;  Jail  Discipline  ;  and  Rkgulations  concerninc;  the  Confinement 

AND  Care  of  Prisoners. 
§  120.    Jail  in  New  York  city.  §  126.    Jail  physician. 

121.  Jails  in  other  countiei?.     [used.  127.    Removal  of  sick  prisonc^rs. 

122.  Either  of  several  jails  may  be  128-130.    Sale  of  liquor  in  jails. 

123.  Civil  and  criminal  prisoners  to  131.    Service  of  papers  on  prisoner. 

be  kept  separate,     [separate.  132.    Access  for  that  purpose. 

124.  Males  and  females  to  be  kept  133.    Prisoners  under  U.  8.  process. 

125.  Penalties.  134.    Sheriff  answerable  for  custody. 

§  120.  The  building,  now  used  as  a  jail  in  the  city  of  New  York,  for  the 
confinement  of  prisoners  in  civil  causes,  shall  continue  to  be  the  jail  of  the 
city  and  county  of  New  York,  for  the  confinement  of  such  persons ;  and 
the  sheriff  of  the  city  and  county  of  New  York  shall  have  the  custody 
thereof,  and  of  the  prisoners  in  the  same. 

§  12i.  The  buildings,  now  used  as  the  jails  of  the  other  counties  of  the 
State,  shall  continue  to  be  the  jails  of  those  counties  respectively,  until 
other  buildings  have  been  designated  or  erected  for  that  purpose,  according 
to  law ;  and  the  sheriff  of  each  county  shall  ha7e  the  custody  of  the  jail  or 
jails  in  his  county,  and  of  the  prisoners  in  the  same.  i 

§  122.  The  sheriff  of  a  county,  in  which  there  is  more  than  one  jail, 
may  confine  a  prisoner  in  either ;  and  may  remove  him  from'  one  jail  Ic 
another,  within  the  county,  whenever  he  deems  it  necessary  for  his  safa 
keeping,  or  for  his  appearance  in  court. 

§  123.  A  prisoner,  arrested  in  a  civil  cause,  must  not  be  kept  in  a  room,  iji 
which  any  prisoner,  detained  on  a  criminal  charge  or  conviction,  is  confined. 

§  124.  Male  and  female  prisoners  must  not  be  put  in  the  same  room  ; 
except  that  a  husband  and  his  wife  may  be  put  or  kept  together,  in  a  room 
wherein  there  are  no  other  prisoners. 

§  125.  A  sheriff,  or  other  officer,  who  willfully  violates  any  of  tiie  fore- 
going provisions  of  this  title,  forfeits  to  the  person  aggrieved,  treble  danu 
ages.  He  is  also  guilty  of  a  misdemeanor,  and  shall  be  punished  accord- 
ingly.    A  conviction  also  operates  as  a  forfeiture  of  his  office. 

§  126.  The  board  of  supervisors  of  each  county,  except  New  York,  must 
appoint  .some  reputable  physician,  duly  authorized  to  practice  medicine,  aa 
ihe  physician  to  the  jail  of  the  county.  If  there  is  more  than  one  jail  they 
must  appoint  a  physician  to  each.     The  common  council  of  the  city  of 
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New  York  must  appoint  a  similar  physician,  to  the  jail  of  th:it  city  and 
county.  The  phyeician  to  a  jail  holds  his  office  at  the  pleasure  of  the 
board  which  appointe«l  him,  except  in  the  county  of  Kings.  In  that 
county,  the  term  of  his  olhce  is  three  years.  * 

g  127.  If  the  physician  to  a  juil,  or,  in  case  of  a  vacancy,  a  physician 
acting  as  such,  and  the  warden  or  jailor,  certify  in  writing,  that  a  prisoner, 
confined  in  the  jail  in  a  civil  cause,  Is  in  such  a  state  of  bodily  health,  that 
his  life  will  be  endangered,  unless  he  is  remjved  to  a  hospital  for  treat- 
ment, the  county  judge,  or,  in  the  city  and  county  of  New  York,  one  of  the 
judges  of  the  court  of  common  pleas,  must,  upon  application,  niake  an 
order,  directing  the  removal  of  the  prisoner  to  a  hospital  within  the  county, 
designated  by  the  judge ;  or,  if  there  is  none,  to  such  nearest  hospital  us 
the  judge  directs ;  that  the  prisoner  be  kept  in  the  custody  of  the  chief 
officer  of  the  hospital,  until  he  has  sufficiently  recovered  from  his  illness,' 
to  be  safely  returned  to  the  jail ;  that  the  chief  officer  of  the  hospital  then 
notify  the  warden  or  jailor,  and  that  the  latter  thereupon  resume  custody 
r>f  the  prisoner.  If  the  prisoner  actually  escapes,  while  going  to,  remaining 
at,  or  returning  from  the  hospital,  a  new  execution  may  be  issued  against 
hia  person,  if  he  was  in  custody  by  virtue  of  an  execution ;  or,  if  he  was 
in  custody  by  virtue  of  an  order  of  arrest,  a  new  order  of  arrest  may  be 
granted,  upon  proof  by  affidavit  of  the  facts  specified  in  this  section,  with- 
out other  proof,  and  without  an  undertaking. 

§  128.  Strong,  spirituous,  or  fermented  liquor,  or  Wine,  shail  not,  on  any 
pretence,  be  sold  within  a  building  used  and  established  as  a  jail.  Spirit- 
uous, fermented  or  other  liquor,  except  cider,  and  that  quality  of  beer 
called  table-beer,  shall  not  be  brought  into  a  jail  for  th*».  use  of  a  person 
confined  therein,  without  a  written  permit  by  the  physician  to  the  jail,  which 
must  be  delivered  to  and  kept  by  the  keeper  thereof,  specifying  the  quantity 
and  kind  of  liquor  wiiioh  may  be  furnislied,  the  name  of  the  prisoner  for 
^^hom,  and  the  time  during  which  the  same  may  be  furnished. 

§  129.  Such  a  permit  shall  not  be  granted,  unless  the  physician  is 
tatistied,  that  the  liquor  allowed  to  be  furnished  is  necessary  for  the  health 
of  the  [  risoner,  for  whose  use  it  is  permitted  ;  and  that  fact  must  be  stated 
in  the  permit. 

§  130.  A  person  who  brings  into  or  sells  in  a  jail,  strong,  spirituous, 
fermented,  or  other  liquor,  or  wine,  contrary  to  the  foregoing  provisions  of 
this  article ;  or  a  sheriff,  keeper  of  a  jail,  assistant-keeper,  or  an  officer,  or 
person  employed  in  or  about  a  jail,  who  knowingly  suffers  liquor  or  wine  to 
be  sold  or  used  therein,  contrary  to  this  article,  is  guill^  of  a  misdemeanor, 
Rad  shall  be  punished  accordingly.  A  convictirn  also  operates  as  a  forfei- 
ture of  hia  office. 

§  131.  A  sheriff,  or  jailor,  upon  whom  a  paper  in  an  action  or  special 
proceeding,  directed  to  a  prisoner  in  his  custody,  is  lawfully  served,  or  to 
whom  such  a  paper  is  delivered  for  a  prisoner,  must,  within  two  davi  there- 
after, deliver  the  same  to  the  prisoner,  with  a  note  thereon  of  the  time  of 
the  service  thereof  upon,  or  tlie  receipt  therof  by  him.  For  a  neglect  or 
violation  of  thif?  section,  the  sheriff  or  jailor,  guilty  thereof,  is  liable  to 
the  prisoner  for  all  damages  occasioned  thereby, 

§  132.  Subject  to  reasonable  regulations,  which  the  sheriff  may  esiaoiibh 
for  that  purpose,  a  sheriff,  jailor,  or  other  officer^  who  has  the  custody  of  a 
prisoner,  must  permit  sach  access  to  him  as  is  necessary,  for  the  personal 
service  of  a  paper  in  an  action  or  special  proceeding,  to  which  the  prisoner 
atf  a  party,  and  which  must  be  personally  served. 

§133.  A  sheriff  must  receive  into  his  jail  and  keep  a  prisoner,  commii 
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ted  to  the  same,  by  virtue  of  ci?il  process  issued  bv  a  court  of  record,  insti- 
tuted under  the  authority  of  the  United  States,  until  he  is  dischai^ed  by  the 
due  course  of  the  laws  of  the  United  States,  in  the  same  ruanqer  as  if  be 
was  coiDmitted  by  virtue  of  a  maudfite  in  a  civil  action,  issued  from  a  court 
of  the  otjite.  The  sheriff  may  receive,  to  his  own  use,  the  money  payable 
by  the  United  States  for  the  use  of  the  jail. 

§  134.  A  sheritf,  or  jailor,  to  whose  jail  a  prisoner  is  committed,  as 
presedbed  in  the  last  section,  is  answerable  for  his  safe  keeping,  in  tba 
courts  of  the  United  States,  according  to  the  laws  thereof. 

ARTICLE  THIRD. 
T^MPORART   Jails,  and   Temporary   Removal   or   Prisoners  from  Jail. 

$  135.  When   Jail   becomes   unfit,  etc.,  $  140.  Id.;  to  prisoners  roaioved. 

another  to  be  designated.  .     141.  When  aet»fgnation  to  be  revoked. 

136L  Designation,  how  annulled.  etc. 

137.  Copy  of  designation  to  bo  served  142.  Copy  of  revocation  to  be  served 

on  the  sheriff,  etc.  on      sheriff  ;      sheriff's     duty 

138.  Prisoners  already  upon  jail  libecr  thereon 

ties.  143.    Removal  of  prisoners  in  case  of 

139.  Jail   liberties   to    prisoner,  who  fi.re. 

becomes  entitled  thereto,  before  144.  What  oMcer  to  act  in  case  of 

removal.  absence,  etc. 

g  135.  [ani'd  IS11.]  If  there  is  uo  jail  in  a  county  ;  or  the  jail  becomes 
unfit  or  unsafe  for  the  confinement  of  some  or  all  of  the  prisoners,  or  is 
destroyed  by  fire  or  otiierwise ;  or  if  a  pestilential  disease  breaks  out  iu 
the  jail,  or  in  the  vicinity  of  the  jail,  and  the  physician  to  the  jail  certifies 
that  it  is  likely  to  endanger  the  health  of  any  or  all  of  the  prisoners  in  the 
^ftil;  the  county  judge,  or,  in  the  city  and  county  of  New  York,  the  chief- 
judge  of  the  court  of  common  pleas,  must,  by  an  instrument  in  writing, 
filed  with  the  clerk  of  the  county,  designate  another  suitable  place  within 
the  county,  or  the  jail  of  a  contiguous  county,  for  the  confinement  ol  some 
or  all  of  the  prisoners,  as  the  case  requires.  The  place  so  designated  there- 
upon becomes,  to  all  intents  and  purposes,  except  as  otherwise  prescribed 
iu  this  article,  the  jail  of  the  county  for  which  it  has  been  so  designated 
and  for  the  purposes  expressed  in  the  instrument  designating  the  same. 

§  135.  The  designation  may  be  modified  or  revoked,  by  the  judge  mak- 
ing the  same,  by  a  like  instrument  in  writing,  filed  with  the  "tlerk  of  the 
countv. 

§  137.  The  county  clerk  must  serve  a  copy  of  the  designation,  duly 
certified  by  him,  under  his  official  seal,  on  the  sheriff  and  keeper  of  the 
jail  of  a  contiguous  county  so  designated.  The  sherHf  of  that  county  must, 
upon  the  delivery  of  the  sheriff  of  the  county  for  which  the  designation  is 
made,  receive  into  his  jail,  and  there  safely  keep,  all  persons  who  may  be 
lawfully  confined  therein,  pursuant  to  this  article ;  and  he  is  responsible 
for  their  safe  keeping,  as  if  he  was  the  sheriff  of  the  county  for  which  the 
designation  is  made. 
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g  138.  If  a  prisoner  has  been  admitted  to  the  liberties  of  the  jail  of  the 
county,  for  which  the  designation  is  made,  he  must,  notwithstanding,  remain 
within  those  liberties ;  but  he  may  be  removed  by  the  sheriff,  to  whom  he 
has  given  bond  for  the  liberties,  to  the  jail  or  other  place  so  designated,  and 
confined  therein  in  a  case,  where  the  sheriff  might  confine  him  in  the  jail  of 
his  own  county. 

g  139.  If  a  person,  who  is  arrested,  before  or  after  the  designation,  by 
Ikt  sheriff  of  the  county  for  which  the  designation  is  made,  beoonee  eo' 
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titled,  after  the  designation,  and  before  his  removal,  to  the  liberties  of  the 
jail,  be  must  be  admitted  to  the  liberties  of  the  jail  of  that  coiintj,  as  if  the 
designation  had  not  been  made;  but  he  may  be  removed  by  the  sheriSf  to 
the  jail,  or  other  place,  so  designated,  and  confined  therein,  in  a  case,  where 
the  sheriff  might  confine  him  in  the  jail  of  his  own  county. 

§  140.  If  a  person  confined  in  or  removed  to  the  jail  of  a  contiguous 
county,  designated  as  prescribed  in  this  article,  becomes  entitled  to  the 
liberties  of  the  jail,  the  sheriff  of  that  county  must  admit  him  to  the  jail 
liberties,  as  if  he  had  been  originally  arrested  by  that  sheriff,  on  a  mandate 
directed  to  him. 

§  141.  When  a  jail  is  erected  for  the  county,  for  whose  use  the  designa- 
tion was  made,  or  its  jail  is  rendered  fit  and  safe  for  the  confinement  of 
prisoners,  or  the  reason  for  the  designation  of  another  jail  or  place  has 
otherwise  ceased  to  be  operative,  the  designation  must  be  revoked,  as  pre- 
scribed in  this  article. 

§  142.  The  county  clerk  must  immediately  serve  a  copy  of  the  revocation, 
duly  certified  by  him  under  his  officiaf  seal,  upon  the  sheriff  of  the  same 
county;  who  must  remove  the  prisoners  belonging  to  his  custody,  and  con- 
fined without  his  county,  to  his  proper  jail.  If  a  prisoner  has  been  admitted 
to  the  jail  liberties  in  the  other  county,  he  must  also  be  removed  ;  and  he 
is  entitled  to  the  liberties  of  the  jail  of  the  county,  to  which  ho  is  removed, 
without  a  new  bond,  as  if  he  had  been  originally  admitted  to  the  jail  liber- 
ties in  that  county  ;  and  the  bond  given  by  him  applies  accordingly  to  those 
liberties. 

§  143.  If,  by  reason  of  a  jail,  or  a  building  near  a  jail,  being  on  fire 
there  is  reason  to  apprehend  that  some  or  all  of  the  prisoners  confined  in 
the  jail,  may  be  injured,  or  may  escape,  the  sheriff  or  keeper  of  the  jail 
may,  in  his  discretion,  remove  them  to  some  safe  and  convenient  place,  and 
there  confine  them,  until  they  can  be  safely  returned  to  the  jail ;  or,  if  the 
jail  is  destroyed,  or  so  injured,  that  it  is  unfit  or  unsafe  for  the  confinement 
of  the  prisooers,  until  a  designation  is  made,  as  prescribed  in  section  one 
hundred  and  thirty-five  of  this  act. 

§  144.  If  the  county  judge,  or  the  chief-judge  of  the  court  of  common 
pleas  for  the  city  and  county  of  New  York,  is  absent  or  unable  to  act,  or  if 
his  office  is  vacant,  a  designation,  or  the  revocation  or  modification  thereof, 
&B  prescribed  in  this  article,  may  be  made  in  any  county,  except  New  York, 
by  the  special  county  judge  or  the  district  attorney,  or  in  the  city  and 
county  of  New  York,  by  any  judge  of  the  court  of  common  pleas. 


ARTICLE  FOURTH. 
Jail  Liberties  ;  Escapes. 


S 


145. 
146. 
147. 
14vS. 
149. 
130. 

151. 

152. 


Jail  liberties  in  certain  countiea.       §  V.^. 
Id. ;  in  other  comities.  154. 

Id.;  how  luid  out.  155. 

Copy  to  be  kept  posted  in  jail. 
Who  admitted  to  lil)erties.  156. 

Undertaking  to  be  executed  by 

priponer;  it»  contents.  157. 

For   whom  undertaking  to   be 

held.  158. 

Prisoner  to  be  committed  when  159. 

sureties  insufficient. 


Surrender  of    prisoner   bj'  his 

How  purrender  mMde.    fsnr»*ties. 

What  deemed  and  what  nor. 
deemed  an  escape. 

When  court  may  order  prir*oncr 
out  of  sheriff's  ctistodj'. 

Prisoners  committed  for  con- 
tempt. 

Sheriff'p  liability  for  escape. 

Penalty  for  connivance  at  escape 
by  a  sheriff,  etc. 


§  145.  The  following  are  the  liberties  of  the  jail  for  each  of  the  coun- 
lies  specified,  to  wit : 
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For  the  city  and  county  of  New  York,  the  whple  of  that  city  and  county. 

Foi"  the  county  of  Onondaga,  the  whole  of  the  city  of  Syracuse. 

J*'or  the  county  of  Monroe,  the  wiiole  of  the  city  of  Rochester. 

For  the  county  of  Erie,  the  whole  of  the  city  of  Buffalo. 

For  the  county  of  Dutchess,  the  whole  of  the  city  of  PoughkeepBie. 

For  the  county  of  Kings,  the  whole  of  that  county. 

For  the  county  of  Albany-,  the  whole  of  the  city  of  Albany. 

For  the  county  of  Jefferson,  the  whole  of  the  city  of  Watertown. 

For  the  county  of  Herkimer,  the  whole  of  the  village  of  Herkimer. 

For  the  Qouniy  of  Rensselaer,  the  whole  of  the  city  of  Troy. 

§  146.  The  liberties  of  the  jail  in  each  of  the  other  counties  of  the 
State,  as  heretofore  established,  shall  continue  to  be  the  liberties  thereof, 
until  they  are  altered,  or  new  liberties  are  established,  as  prescribed  by  law. 

§  147.  Where  the  liberties  of  a  jail  are  altered  or  established,  by  reso- 
lution of  the  board  of  supeVvisors,  as  prescribed  by  law,  a  space  of  gi'ound. 
adjacent  to  the  jail,  and  not  exceeding  five  hundred  acres  in  quantity, 
must  be  laid  out  as  the  jail  liberties,  in  a  square  or  rectangle  as  nearly  as 
may  be ;  but  a  stream  of  water,  canal,  street,  or  highway,  may  be  adopted 
as  an  exterior  line,  notwithstanding  it  is  not  in  a  straight  line,  or  is  not  at 
right  angles  with  the  other  exterior  lines  of  the  liberties.  A  resolution 
establii^hing  or  altering  jail  liberties,  must  contain  a  particular  description 
of  their  boundaries ;  and  as  soon  as  may  bir  after  its  adoption,  the  boun- 
dsl'ies  must  be  designated  by  monuments,  inclosured,  posts,  or  other  visible 
and  permanent  marks,  at  the  expense  of  the  county. 

§  148.  The  county  clerk  must,  within  one  week  after  a  resolution  of  the 
board  of  supervisors,  establishing  or  altering  jail  liberties,  has  been  tiled  in 
his  office,  deliver  an  exemplified  copy  thereof,  to  the  keeper  of  the  jail, 
who  must  keep  the  same  exposed  to  publiu  view,  in  an  open  and  public 
part  of  the  jail,  and  exhibit  it  to  each  person' admitted  to  the  liberties  of 
the  jail,  at  the  time  of  his  executing  a  bond  fur  that  purpose. 

§  149.  [am'd  1886.]  A  person  in  the  custody  of  a  sheriff  by  virtue  of 
an  order  of  arrest ;  or  of  an  execution  in  a  civil  action  ;  or  in  consequence 
of  a  surrender  in  exoneration  of  his  bail,  is  entitled  to  be  admitted  to  the 
liberties  of  the  jail,  upon  delivering  to  the  sheriff  an  undertaking  as  pre- 
scribed in  the  next  section. 

§  150.  [am'd  1886.]  The  undertaking  must  be  executed  by  the  pris- 
oner and  one  or  more  sufficient  sureties,  residents  and  householders  or  free- 
holders of  the  county,  in  a  penalty  at  least  twice  the  sum  in  which  the  sheriff 
was  required  to  hold  the  defendant  to  bail,  if  he  is  in  custody  under  an  order 
of  arrest,  or  has  been  surrendered  in  exoneration  of  his  bail  before  judg- 
ment j  or  directed  to  be  collected  by  the  execution,  if  he  is  in  custody  under 
an  execution  ;  or  remaining  uncollected  upon  a  judgment  against  him  if  he 
has  been  surrendered  after  judgment ;  conditioned  that  the  person  so  in 
custody  shall  remain  a  prisoner,  and  shall  not,  at  any  time  or  in  any  man- 
ner, escape  or  go  without  the  liberties  of  the  jail,  until- discharged  by  due 
course  of  law. 

The  provisions  regulating  the  justific.ition  of  bail,  contained  in  article 
third  of  title  first  c^  chapter  seventli  of  this  act,  govern,  except  as  other- 
wise expressly  prescribed  in  this  article  with  respect  to  the  notice  of  justi- 
fication of  the  sureties ;  the  officers  before  whom  they  must  justify  ;  the 
substitution  of  new  sureties  or  a  new  undertaking ;  the  examination  and 
qualifications  of  the  new  sureties,  and  the  allowance  of  the  undertaking. 
But  after  the  allowance  the  undertaking  must  be  delivered  to  the  party  at 
whose  instance  the  prisoner  is  in  custody. 

-gl51.  [am'c?  1886.]     An  undertaking  so  taken  is  held  for  the  indem- 
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nity  of  the  sheriff  taking  it,  and  of  the  party  at  whose  instance  the  prisoner 
executing  it  is  contlned. 

§  152.  [am*d  1886.]  If  the  party  Jit  whose  instance  the  prisoner  is  in 
custody  discovers  that  a  surety  therein  is  insufficient,  he  may,  upon  proof  of 
the  fact,  by  affidavit  or  otherwise,  apply  to  the  court  or  to  a  judge  thereof, 
on  whose  process  or  mandate  such  prisoner  is  in  custody,  or  to  the  county 
judge  of  the  county  where  such  prisoner  is  confined,  and  tlie  court  or  a  Judge 
thereof,  or  such  county  judge  may  matte  an  order  committing  such  prisoner 
to  close  confinement  in  the  jail  until  another  undertaking,  with  good  and 
s\ifficient  sureties,  is  offered. 

§  153.  [ani'd  1 886.]  One  or  more  of  the  sureties  in  an  undertaking 
jjiven  for  the  liberties  of  a  jail  may  surrender  the  principal  at  any  time 
before  judgment  is  rendered  against  them  in  an  action  on  the  undertaking, 
but  they  are  not  exonerated  thereby  from  a  liability  incurred  before  mak- 
ng  the  surrender. 

§154.  [am* d  1886.]  The  surrender  must  be  made  as  follows:  The 
surety  or  sureties  making  it  mur;t  take  the  principal  to  the  keeper  of  the 
jail,  who  must,  upon  his  or  theii  written  requisition  to  that  effect,  take 
the  principal  into  his  custody  and  indorse  upon  the  undertaking  given  for 
the  liberties,  an  acknowledgment  of  the  surrender,  and  also,  if  required 
give  the  surety  or  sureties  a  certificate,  acknowledging  the  surrender. 

§  155.  [arn'd  1886.]  The  going  at  large  within  the  liberties  of  the  jail 
In  which  he  is  in  custody,  of  a  prisoner  who  has  executed  such  an  under- 
taking, or  of  a  prisoner  who  would  be  entitled  to  the  liberties  upon  execu- 
ting such  an  undertaking,  is  not  an  escape.  But  the  going  at  large  beyond 
the  liberties  by  a  prisoner,  without  the  assent  of  the  party  at  whose 
instance  he  is  in  custody,  is  an  escape,  and  the  sheriff  in  whose  custody  he 
was,  or  his  sureties,  has  the  Bame  authority  to  pursue  and  retake  him  as  if 
he  had  escaped  from  the  jail.  Such  an  escape  forfeits  the  undertaking  for 
the  liberties,  if  any,  subject  to  the  provisions  of  the  next  article  of  this  title. 

§156.  [amWl877.]  Where  a  person,  wko  has  been  indicted  for  a 
criminal  offence,  is  held  by  a  sheriff,  by  virtue  of  a  mandate  in  a  civil 
action  or  special  proceeding,  the  court,  in  which  the  indictment  is  pending, 
may  make  an  order,  requiring  the  sheriff  to  bring  him  before  .the  court ; 
whereupon  the  court  may  make  such  disposition  of  the  prisoner,  as  to  it 
seems  proper.  The  sheriff^s  fees  and  expenses,  in  so  doing,  are  a  county 
charge  of  the  county  wherein  the  court  is  sitting. 

§  157.  A  prisoner,  committed  to  jail  upon  process  for  contempt,  or  com- 
mitted for  misconduct  in  a  case  prescribed  by  law,  must  be  actually  con- 
fined and  detained  within  the  jail,  until  he  is  discharged  by  due  course  of 
law,  or  is  removed  to  another  jail  or  place  of  confinement,  in  a  case  prescribed 
by  law.  A  sheriff  or  keeper  of  a  jail,  who  suffers  such  a  prisoner  to  go  or 
be  at  large  out  of  his  jail,  except  by  virtue  of  a  writ  of  habeas  corpus,  or  by 
the  special  dirction  of  the  court  committing  him,  or  in  a  case  specially  pre- 
scribed by  law  ;  is  liable  to  the  party  aggrieved,  for  his  damages  sustained 
thereby,  and  is  guilty  of  a  misdemeanor.  If  the  commitment  was  for  the 
non  payment  of  a  sum  of  money,  the  amount  thereof,  with  interest,  is  the 
measure  of  damages. 

§  15iB.  [am^d  1886.]     Where  a  prisoner  in  a  sheriff's  custody   goes  or 

is  at  large  beyond  the  liberties  of  the  jail,  without  the  assent  of  the  party 

at  whose  instance  he  is  in  custody,  the  sheriff  is  answerable  therefor  until 

an  undertaking  for  the  liberties  of  the  jail   is  given  and  approved,  in  an 

^.f^ction  against  him  as  follows  : 

Ji^  If  the  prisoner  was  in  custody  by  virtue  of  an  order  of  arrtst  or  in 
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conse<^uence  of  a  surrender  in  exoneration  of  hist>ail'  before  judgment^  th« 
sheriff  is  answerable  to  the  extent  of  the  damages  sustained  by  the  plaint* 
iff. 

2.  If  the  prisoner  was  in  custody  by  virtue  of  any  other  mandate  or  in 
consequence  of  a  surrender  in  exoneration  of  his  bail  nfier  judgment,  the 
sheriff  is  answerable  for  the  debt,  damages,  or  sum  of  money,  for  which  the 
prisoner  was  committed. 

§  169.  A  sheriff  or  other  officer,  who  demands  or  receives  a  reward, 
gratuity,  or  other  valuable  thing,  to  procuns  assist,  connive  at,  o»  permit 
am  escape  of  his  prisoner  in  his  custody,  is  guilty  of  a  misdemeanor,  and 
shall  be  punished  accordingly.  A  conviction  also  operates  as  a  forfeiture 
of  his  office,  and  disqualifies  him  forever  thereafter  from  holding  the 
same. 

ARTICLE  FIFTH. 

Action  upon  an  Assignment  ov  a  lioxo  for  Jail  Liberties. 

S  160.    Defence  in  action  by  sheriff  on  1C6.    Action   on    forfeited  recogniz- 

undertaking.  uuce. 

161.  Judgment  against  pheriff  to  bo  IG*.    Id.;  damages  recoverable. 

evidence  against  sureiief^,  etc.  108.    ISuch  action  bar:*  action  against 

162.  Summary  judgment  for  sheriff.  t^heriff. 

163.  Bequisites  of  applications  there-  IGO.    Defence   in  action  on  forfeited 

for.  recogniziince. 

164.  Such  judgment   when    stayed.  170.    Stay  of   proceedings  in  action 

Same;  when  vacated.  against  (<heriff. 

165.  Judgment  against  sheriff  is  evi-  171.    Defence  of  sheriff  in  action  for 

deuce  of  damages.  cKcupe. 

§  160.  [ani'ii  1886.]  In  an  action  brought  on  an  undertaking  for  the 
jail  liberties,  it  is  a  defence  that  the  prisoner  voluntarily  returned  to  the 
liberties  of  the  jail  from  which  he  escaped  or. was  recaptured  by,  or  surren- 
dered to  the  sheriff  from  whose  custody  he  escaped  before  the  commence- 
ment of  the  action.  The  defendants  may  make  that  or  any  other  defence 
to  the  action,  which  might  be  made  by  the  sheriff  to  an  action  against  him 
fpr  the  escape. 

§  161.  But  if  judgment  has  been  rendered  against  the  sheriff,  in  an 
action  brought  for  the  escape,  and  due  notice  of  the  pendency  of  the  action 
was  given  to  the  prisoner  and  his  sureties,  to  enable  them  to  defend  the 
same,  the  judgment  against  the  sheriff  is  conclusive  evidence  of  his  right  to 
recover  against  the  prisoner  and  his  sureties,  to  whom  the  notice  was  given, 
as  to  any  matter  which  was  or  might  have  been  controverted,  in  the  action 
against  the  sheriff. 

§  162.  [am\l  1886.]  In  an  action  brought  by  a  sheriff  on  an  under- 
taking for  the  jail  liberties,  if  it  appears  to  the  court,  upon  a  motion  made 
in  behalf  of  the  sheriff,  that  judgment  has  been  rendered  against  him  for 
the  escape  of  the  prisoner,  and  that  due  notice  of  the  pendency  of  the  action 
against  him  was  given  to  the  prisoner  and  his  sureties  to  enable  them  to 
defend  the  same,  the  court  must  order  a  summary  judgment  for  the  plaintiff  ; 
and  the  judgment  must  be  entered  accordingly,  with  costs. 

§  163.  But  to  entitle  a  sheriff  to  move  for  such  a  judgment,  he  must 
have  served  a  copy  of  his  complaint,  and  given  twenty  days'  notice  of  the 
motion. 

§  164.  If  it  appears,  on  the  hearing  of  the  motion,  that  the  defendants 
have  a  meritorious  defence,  which  was  not  controverted  in  the  action 
against  the  sheriff,  and  which  by  law  could  not  have  been  so  controverted, 
the  court  may  stay  proceedings  on  the  judgment,  with  such  limitations  and 
upon  such  terms,  as  it  deems  just,  until  a  trial  in  the  action  ;  but  the  judg- 
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ment  must  stand  as  &  security  for  the  sheriff.  If  the  defence  is  estabhshcd 
the  court  must  vacate  the  judgment,  aud  render  judgment  for  the  defend- 
ant. 

§  165.  famV/  1886.]  In  an  action  brought  by  a  sheriff  on  an  under, 
taking  for  the  jiiil  liberties,  si  judgment  against  him  for  the  escape  of  the 
{)risoner  is  evidence  of  the  damages  sustained  by  liim,  us  if  it  had  been 
collected ;  and  he  may  recover  his  reasonable  attorney's  and  eounsel  fees 
and  other  expenn^es  in  defending  the  action  against  him,  as  part  of  his 
iiumagefl. 

§  166.  [arnd  1886.]  If  an  undertaking  for  the  jail  liberties  is  for- 
iaiied  before  the  same  is  duly  allo>Yed,  the  party  ut  whose  instance  the 
()risoner  was  confined,  or  in  case  of  his  death,  his  executor  or  administrator, 
hay  elect  to  biing  an  action  on  the  unuertaking. 

§  167.  [aihd  1886.]  The  person  so  electing  may  maintain  an  action, 
on  the  undertaking  in  a  case  where  an  -action  might  be  maintained  by  the 
sheriff,  and  he  may  recover  the  same  danniges  for  the  breach  of  the  condition 
which  he  might  have  recovered  in  an  action  against  the  sheriff  for  the  escape. 

§  168.  [ani'd  1886.]  The  commencement  of  such  an  action  shall  be 
deemed  an  election  and  is  a  bar  to  an  action  by  or  on  behalf  of  such 
person  against  the  sheriff  or  other  officer  accepting  such  an  undertaking, 
for  an  escape  by  the  prisoner  executing  thd  undertaking,  amounting  to  a 
breach  of  the  condition  thereof,  unless  the  escape  was  with  the  assent  of 
the  sheriff  or  other  officer. 

§  169.  [am\l  1886.]  In  an  action  brought  as  provided  in  the  three  last 
sections,  the  defendant  may  make  any  defense  which  he  might  make  if  tlie 
action  was  brought  by  the  sheriff. 

§  170.  [am\l  1886.]  If  the  person  so  entitled  to  bring  an  action  on 
the  undertaking  for  the  jail  liberties,  in  lieu  of  making  such  election 
brings  an  action  against  the  sheriff  for  the  escape,  the  court  may,  except 
where  the  escape  was  made  with  sheriff's  assent,  stay  proceedings  upon  a 
judgment  recovered  against  the  sheriff,  with  such  limitations  and  upon 
such  terms  as  it  deems  just,  until  he  has  had  a  reasonable  time  to  pros- 
ecute the  undertaking  and  collect  a  ji:dgmet:t  recovered  thereon. 

§  171.  In  an  action  against  a  sheriff  or  other  officer,  for  the  escape  of  a 
prisoner,  it  is  a  defence,  that  the  escape  was  without  the  assent  of  the 
defendant,  and  that  at  the  commencement  of  the  action,  he  had  the  pris- 
oner within  the  liberties,  either  by  his  voluntary  return,  or  by  recapture. 

TITLE  III. 

Application  of  the  forrgoinr/  p7'ovhio)is  to  (he  proceedingti  of  a  corona . 

%Vii.    Duties  of  coroner  when  sheriff  ertieg;  lifibility  of  coroner  for 

18  a  party.                             [act,  nhiriff's  escape 

173.  Any  one  of  the  coronorp    may  §  178.    Coroner    may    prosecnto,    ctr., 

174.  Arrest  of  sheriflf  liy  coroner.  hond  for  liberties. 

175.  Sheriff;  how  coiifii:ed.  179.    Duties  of  coroner  where  &hei-i^ 

176.  Place    of    coiifinemcnt     to    be  is  plaintiff.               lerties.  etc. 

deemed  a  jail.  IfiO.    Such  prisoner  eutilled  to  jail  Jib-- 

JTT.    Sheriff  to  be  admitted  to  jiiil  lib-  181.    Escape  of  snch  prisoner. 

i^  172.  In  an  action  or  special  proceeding,  to  which  the  sheriff  of  a 
countv  is  a  party,  a  coroner  of  the  same  county  has  all  the  power,  and  is 
subject  to  all  the  duties  of  a  sheriff,  in  a  cau.se  to  which  the  sheriff  is  not 
a  party  ;  except  as  otherwise  specially  prescribed  by  law. 

§  173.  A  mandate  in  a  civil  action  or  special  proceeding  which  must  or 
may  be  executed  by  the  coroners,  or  by  a  coroner  of  a  countv,  must  be 
directed  either  to  a  particular  coroner,  or  Generally  to  the  coroners  of  that 
G9unty.     Whero  such  a  mandate  Is  directed  generally  to  the  coroners  of  a 
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county,  or  requires  them  to  (16  any  act,  it  raay  be  executod,  and  a  return 
thereto  may  be  made  and  signed,  by  one  of  them  :  but  such  an  act  or  return 
does  not  affect  the  others. 

§  174.  [am\l  1886]  Where  a  mandate  requiring  the  arrest  of  the 
sheriff  of  the  county,  is  directed  to  a  coroner,  he  must  execute  the  same  in 
the  manner  prescribed  by  law,  with  respect  to  the  execution  of  n  similar 
mandate  by  a  sheriff,  and  he  is  authorized  to  take  an  undertaking  on  tlie 
arrest,  or  an  undertaking  for  the  jail  liberties  in  a  like  case,  and  in  like 
manner,  and  with  like  effect,  as  where  such  an  undertaking  may  be  taken 
by  a  sheriff. 

§  175.  Where  the  actual  confinement  of  a  sheriff  by  a  coroner,  on  a 
mandate,  is  required  or  authorized  by  law,  he  must  be  confined  by  the 
coroner,  in  a  house  situated  within  the  liberties  of  the  jail  of  the  county, 
other  than  the  sheriff's  house,  or  the  jail,  in  the  same  manner  as  a  sheriff 
is  required  by  law  to  confine  a  prisoner  in  the  jail. 

§  176.  That  house  thereupon  becomes  the  jail  of  the  county,  for  the  use 
of  tlie  coroner  ;  and  each  provision  of  law  relating  to  the  jail,  or  to  an  es- 
cape from  the  jail,  applies  thereto,  while  the  sheriff  is  confined  therein. 

§  177.  [am'd  1886.]  A  sheriff  so  arrested  must  be  admitted  to  the  lib- 
erties of  the  jail  of  the  county,  in  a  like  case,  and  upon  executing  a  like 
undertaking  to  the  coroner,  ^s  prescribed  by  law  for  a  prisoner  in  the 
sheriff^s  custody.  For  an  escape  of  the  sheriff  from  the  liberties,  tlio 
coroner  is  liable,  in  the  same  manner  and  to  the  same  extent  as  a  sheriff 
for  a  similar  escape,  and  he  may  make  the  same  defense  as  a  sheriff. 

§  178.  [am\l  1886.]  The  coroner  may  prosecute  an  undertaking  for  the 
liberties  taken  by  him,  and  is  entitled  to  all  the  rights  and  subject  to  all  the 
liabilities  prescribed  by  law,  with  respect  to  a  similar  undertaking  taken  Ity 
a  sheriff.  The  undertaking  may  be  assigned  by  him  to  the  party  at  whose 
instance  the  sheriff  was  arrested,  and  the  same  proceedings  may  be  had 
tliereupon  as  upon  an  undertaking  taken  and  assigned  by  a  sheriff  in  a  simi- 
liar  case. 

§  179.  A  person  arrested  by  a  coroner,  in  an  action  or  special  proceed- 
ing, in  which  the  sheriff  of  the  county  is  plaintiff,  must  be  confined  in  the 
jail  of  the  county,  in  acnse  where  such  a  confinement  is  required  or  author- 
ized by  law ;  but  the  coroner  is  not  liable  for  an  escape  of  the  prisoner 
from  the  jail,  after  he  has  been  confined  therein.  A  person  so  confineil 
must  be  kept  and  treated,  in  all  respects,  like  a  prisoner  confined  by  the 
sheriff.  , 

§  180.  [am\l  1886.]  A  person  so  arrested  by  a  coroner  is  entitled  to 
be  discharged,  or  to  the  liberties  of  the  jail,  as  the  case  requires,  upon  giv- 
ing an  undertaking  to  the  coroner  in  the  like  manner,  and  in  a  like  case, 
in  which  a  person  arrested  by  a  sheriff  would  be  entitled  to  be  discharged, 
or  to  the  liberties.  The  undertaking  so  given  must  be  in  all  respects  simi- 
lar to  that  required  to  be  given  to  a  sheriff',  and  it  has  the  like  effect,  and 
may  be  assigned  and  proceeded  upon  in  like  manner. 

§  181.  A  coroner  is  answerable  for  an  escape  of  a  prisoner,  admitted  by 
him  to  the  liberties  of  the  jail,  in  the  same  manner  and  to  the  same  extent, 
as  a  sheriff,  and  raay  interpose  a  like  defence. 

TITLE  IV. 

Powers^  dnlies  and  liabilificfi  of  an  incomtng   and  outgoing  shfrijf^  rcsper- 

tivehf^  touching  the  matters  included  in  thix  chapter. 

I  182.    Certificate  to   be   furnished  to  §184.    Jails,   procesp.  etc..  to  be  delir- 

new  sheriff.  ered  to  new  sheriff. 

183.    Powers  of  former  sheriff ;  when  185.    Former  sheriff  to  execute  instru- 

t.o  cease.  ment. 
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{  186.  Formur  ^horiil  to  execute  cer-  etc.,  how  enforced. 

taiu  proceiss.  %  189.  Under-sheriff,    etc.,     when     to 

187.  Certain  orders  to  be  delivered  to  comply  with  tLb  foregoing  pro- 

and  returned  by  new  isheriff.  visioui^. 

188.  Delivery   of   prisoners,  process, 

g  IS'*^^  Where  a  new  slieriff  has  been  elected  or  appointed,  and  has 
quuliti'>d  and  given  tlie  security  required  by  law,  the  clerk  of  the  county 
must  furnish  to  the  new  sheriff  a  certificate,  under  his  hand  and  official 
seal,  stating  that  the  person  so  appointed  or  elected,  has  so  quaUtied  and 
given  security. 

§  183.  Upon  the  coniraencement  of  the  new  sheriff's  term  of  office,  and 
the  service  of  the  certificate  on  the  former  sheriff,  the  latter's  powers  as 
sheriff  cease,  except  as  otherwise  expressly  prescribed  by  law. 

§  184.  Within  ten  days  after  the  service  of  the  certificate,  upon  the 
foilner  sheriff,  he  must  deliver  to  his  successor: 

1.  The  jail,  or  if  there  are  two  or  more,  the  jails  of  the  county,  with  all 
their  appurtenances,  and  the  property  of  the  county  therein. 

2.  JMl  the  prisoners  then  confined  in  the  jail  or  jails. 

3.  All  process,  orders,  commitments,  and  all  other  papers  and  documents, 
authorising,  or  relating  to  the  confinement  or  custody  of  a  prisoner,  or,  if 
such  a  process,  order,  or  commitment  has  been  returned,  a  statement  in 
writing  <»f  the  contents  thereof,  and  when  and  where  it  was  returned. 

4.  All  mandates,  then  in  his  hands,  except  such  as  he  has  fully  executed, 
or  has  btigun  to  execute,  by  the  collection  of  money  thereoo^or  by  a  seizure 
of  or  levy  on  money  or  other  property,  in  pursuance  thereof. 

§  186.  At  the  time  of  the  delivery,  the  former  sheriff  must  execute  an 
instrumeiii,  reciting  the  property,  documents,  and  prisoners  delivered,  speci- 
fying particularly  the  process  or  other  authority,  by  which  each  prisoner 
was  committed  and  is  detained,  and  whether  the  same  has  been  returned 
or  is  delivered  to  the  new  sheriff.  The  instrument  must  be  delivered  to  the 
new  sheriff,  who  must  acknowledge,  in  writing,  upon  a  duplicate  thereof, 
♦he  receipt  of  the  property,  documents  and  prisoners,  therein  specified;  and 
deliver  such  duplicate  and  acknowledgment  to  iJlie  former  sheriff. 

§  186.  Notwithstanding  the  election  or  appointment  of  a  new  sheriff, 
he  former  sheriff  must  return,  in  his  own  name,  each  mandate  which  he 
las  fully  executed  ;  and  must  proceed  with  and  complete  the  execution  of 
!ach  mandate  which  he  has  begun  to  execute,  in  the  manner  specified  in 
jubdivision  fourth  of  the  last  section  but  one. 

§  187.  Where  a  person,  arrested  by  virtue  of  an  order  of  arrest,  is  con- 
fined, either  in  jail,  or  to  the  liberties  thereof,  at  the  time  of  assigning  and 
delivering  the  jail  to  the  new  sheriff,  the  .order,  if  it  is  not  then  returnable, 
must  be  delivered  to  the  new  sheriff,  and  be  returned  by  him  at  the  return 
day  thereof,  with  the  proceedings  of  the  former  sheriff  and  of  the  new  sher- 
iff thereon. 

§  188.  If  the  former  sheriff  neglects  or  refuses  to  deliver  to  his  suc- 
cessor, the  jail,  or  any  of  the  property,  documents  or  prisoners  in  his  charge, 
as  prescribed  in  this  title,  his  successor  must,  notwithstandinir,  take  pos- 
session of  the  jail,  and  of  the  property  of  the  county  therein,  and  the  cus- 
tody of  the  prisoners  therein  confined,  and  proceed  to  compel  the  delivery 
of  the  documents  withheld,  as  prescribed  by  law. 

§  189.  If,  at  the  time  when  a  new  sheriff  qualifies,  and  gives  iue  secur- 
ity required  by  law,  the  office  of  the  former  sheriff  is  executed  by  his 
under-sherifl,  or  by  a  coroner  of  the  county,  or  a  person  specially  author' 
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iaeed  for  that  purpose,  he  must  comply  with  the  provisions  of  this  title,  and 
perform  the  duties  thereby  required  of  the  former  sheriff. 

CHAPTER  III. 

CIVIL   JURISDICTION   OF   THE    PRINCIPAL   COURTS    OF 
RECORD  ;    ORGANIZATION,    MEMBERS,  AND   OFFICERS 
THEREOF;    DISTRIBUTION,    AND   DISPATCH    OF   BUSl 
NESS  THEREIN. 

TITLE      I. — The  court  of  appeals. 

TITLE  II. — Thk  supiui:M&  court,  including  the  circuit  corRTS. 

TITLE  III. — The  superior  city  courts. 

TITLE  IV. — The  marine  court  of  the  city  of  New  York. 

TITLE  V. — The  county  courts. 

TITLE  I. 
The  cofirl  of  aj^ah. 

ABT10I.B  1.  Jarisdiction,  and  mode  of  exercislDg  the  same  ;  general  powers ;  terma 
and  sittings. 

2.  The  clerk  of  the  court. 

3.  The  state  reporter ;  publication  and  distribution  of  the  reports. 

ARTICLE   FIRST. 

jurisoiction,  and   mode   of   exercising   the   same  ;   general  powers  , 

Terms  and  sittings. 

S  t90.  Cases  in  which  conrt  of  ap{)cals  solute  to  be  rendered,  and  pro- 
has  juried  it  tion.  ceedings  thereupon. 
191.  Exceptions  and  qnaliticntions.  §  195.  Second  and  subsequent  appeals. 
ItiCS.  Appeals  from  certain  01  ders,  how  19<5.  Times    and    places    of   holding 

heard.  terms. 

193.  Conrt  may  make  rules.  197.  Court  may  be  held  in  any  build- 

IM.  Remittitur ;  when  judgment  ab-  ing  ;  iidjournments. 

198.  Oliicers  to  be  appointed  by  court. 

§  190.  The  court  of  appeals  bas  exclusive  jurisdiction  to  review,  upon 
appeal,  every  actual  determination,  made  at  a  general  term,  by  the  supreme 
court,  or  by  either  of  the  superior  city  courts,  in  either  of  the  following 
cases,  and  no  others : 

1.  Where  a  final  judsrment  has  been  rendered,  in  an  action  commenced 
iu  eiiher  of  those  courts,  or  brought  there  from  another  court ;  and,  upon 
such  an  appeal,  to  review  an  interlocutory  judgment  or  intermediate  order, 
involving  the  merits,  and  necessarily  affecting  the  final  judgment. 

2.  Where  an  order  has  been  miuie  in  such  an  action,  affecting  a  substai? 
tinl  right,  and  not  resting  in  discretion,  wliich  either  (first)  in  effect  deter 
mines  the  action,  and  prevents  a  final  judgment,  or  (second)  discontinues  the 
action,  or  (tbird)  grants  or  refuses  a  new  trial,  or  (fourth)  strikes  out  a 
pleading,  or  part  of  a  pleading,  or  (fifth)  decides  an  interlocutory  applica- 
tion, or  a  question  ,of  practice,  or  (sixth)  determines  a  statutory  provision  of 
the  State  to  be  unconstitutional,  and  the  determination  appears  from  the 
reasons  given  for  the  decision,  or  is  necessarily  implied  in  tho  decision. 

3.  Where  a  final  order,  affecting  a  substantial  right,  bas  been  made  in  a 
tpecial  proceeding,  or  upon  a  summary  application  in  an  action,  after  judg- 
ment; and,  upon  such  an  appeal,  to  review  any  intermediate  order,  iuvolv- 
ing  the  merits,  and  necessarily  affecting  the  order  appealed  from. 

4.  [anCd  1882.]  Whci»an  interlocutory  judgment  has  been  entered  on  the 
decisiuD  of  a  demurrer,  provided  that  the  appeal  shall  be  taken  within  sixty 
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days  after  the  Bervice  on  tlie  attorney  for  the  appellant  of  a  copy  of  the 
judgment  and  notice  of  the  entry  thereof,  and  provided  also  tliat,  excepting 
in  trie  case  of  appeals  now  pending,  the  general  ttrm  shall  certify  that  n 
its  opinion  the  question  arisi^ig  therein  is  of  sufficient  importance  to  render 
a  decision  by  the  court  of  appeals  desirable  before  proceeding  farther. 

So  much  of  the  provisions  of  the  subdivision  hereby  added  to  said  sec- 
tion one  hundred  and  ninety  as  precedes  the  second  proviso  thereof,  shall 
apply  to  appeals  already  pending  in  the  court  of  appeals,  as  well  as  to 
those  which  may  hereafter  be  brought,  excepting  that  so  much  of  said  sub- 
division as  limits  the  time  for  the  taking  of  said  appeals  shall  not  be 
applicable  to  appeals  already  pending. 

^  191.  [am^d  1877.]  But  the  jurisdiction,  conferred  by  the  last  section, 
is  subject  to  the  following  limitations,  exceptiofts,  and  conditions : 

1.  An  appeal  cannot  be  taken,  from  an  order  granting  a  new  trial,  on  a 
case  or  exceptions,  unless  the  notice  of  appeal  contains  an  assent,  on  the 
part  of  the  appellant,  that  if  the  order  is  affirmed,  judgment  absolute  shall 
be  rendered  against  the  appellant. 

a.  lam''(i  1887, 1888.]  An  appeal  cannot  be  taken  in  an  action  commenced  in 
a  court  of  a  justice  of  the  peace  or  in  the  city  court  of  New  York,  or  in  a  district 
court  of  that  city,  or  in  the  city  court  of  Yonkers,  or  in  a  justice's  court  of 
a  city,  unless  the  court  below  allows  the  appeal  by  an  order  mado  at  the  general 
term  which  rendered  the  determination,  or  at  the  next  general  terra  after  judg- 
ment is  entered  thereupon.  An  action  discontinued  bccaupe  the  answer  set 
forth  matter  showing  that  the  title  to  real  property  came  in  question,  and  after- 
ward prosecuted  in  another  court,  is  not  deemed  to  have  been  commenced  in 
the  court  wherein  the  answer  was  interposed,  within  the  meaning  of  this  sub- 
division. 

3.  An  appea*  cannot  be  taken  from  a  judgment,  or  from  an  order  grant- 
ing or  refusing  a  new  trial,  CKcept  in  an  action  or  special  proceeding  affect- 
ing the  title  to  real  property,  or  an  interest  therein,  if  the  matter  in  contro- 
versy, excluding  costs,  is  less  than  five  hundred  dollars  ;  unless  the  court 
below,  by  an  order  made  at  the  general  terra  which  rendered  the  determina- 
tion, or  at  the  next  general  term  after  judgment  is  entered  thereupon, 
allows  the  appeal,  on  the  ground  that  a  question  of  law  is  involved,  which 
ought  to  be  reviewed  by  the  court  of  appeals. 

If  an  appeal  is  taken,  by  the  plaintiff,  from  a  judgment  rendered  in  an 
action  not  founded  upon  a  contract,  the  sum  for  which  the  complaint 
demands  judgment,  or,  if  the  action  is  to  recover  one  or  more  chattels,  the 
value  of  the  chattels,  as  stated  in  the  complaint,  is  deemed  to  be  the  amouoi 
of  the  matter  in  controverj^y,  within  the  last  subdivision,  unless  the  defend- 
ant has  interposed  a  counterclaim;  in  which  case  the  counterclaim  mnst  be 
included,  in  determining  the  amount  in  controversy. 

§  192.  [am'ci  1887.  ]  An  appeal  from  an  interlocutory  judgment  over- 
raling  or  sustaining  a  demurrer,  and  an  appeal  from  an  order  under  lub- 
division  second  of  the  last  section  but  one,  except  an  order  which  in  effect 
determines  the  action  and  prevents  a  final  judgment,  or  discontinues  the 
action,  or  grants  or  refuses  a  new  trial  upon  a  case  or  exceptions,  may  he 
noticed  for  hearing  on  a  motion  day  and  heard  as  a  motion. 

§  193.  Tlie  court  may  from  time  to  time  make,  alter,  and  amend,  rules, 
not  inconsistent  with  the  (>onstituiion  or  statutes  of  the  State,  regulating 
the  practice  and  proceedings  in  the  court,  and  the  admission  of  attorneys 
and  counsellors  at  law,  to  practice  in  all  the  courts  of  record  of  the 
State. 

g  194.  The  judgment  or  order  of  the  court  of  appeals  must  be  remitteif 
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to  the  cou?  X  below,  lo  be  enforced  according  to  law.  Upon  an  appeal  from 
au  order  g 'anting  a  new  trial,  on  a  case  or  exceptions,  if  the  court  of  appeals^ 
determines  that  no  error  was  comniitted  in  granting  the  new  trial,  it  must 
render  judgment  absolute  upon  the  right  of  the  appellant ;  and  after  its- 
judgment  hag  been  retnitted  to  the  court  below,  an  assessment  of  damages, 
or  any  other  proceeding,  requisite  to  render  the  judgment  eifectual,  may  be 
bad  in  the  hitter  court. 

§  195.  Upon  a  second  snd  €ach  subsequent  appeal,  including  a  case 
where  a  former  appeal  has  been  dismissed  for  a  defect  or  irregularity,  the 
time  of  filing  the  return,  upon  the  first  appeal,  determines  the  place  of  the' 
caase  upon  the  calendar. 

g  196.  The  terms  of  the  court  of  appeals  must  be  appointed  to  be  held, 
at  such  times  and  places  as^he  court  thinks  proper,  and  continued  as  long 
as  the  public  interest  requires. 

§  197.  A  terra  of  the  court  may  be  appointed  to  be  held  in  a  buildings 
other  than  that  designated  by  law  for  holding  courts.  A  term  may  be 
adjourned  from  the  place  where  it  is  appointed  to  be  held,  to  another  place 
in  the  same  city.  One  or  more  of  the  judges  may  adjourn  a  term,  without 
day,  or  to  a  day  certain. 

§  198.  The  court  may,  from  time  to  time,  by  an  order  entered  in  its 
minutes,  appoint  and  remove  its  clerk,  its  reporter,  and  such  attendants  as 
it  deems  necessary. 

ARTICLE  SECOND. 
The  Clerk  of  the  Coukt. 

S  199.  Clerk  of  the  court  of  appeals  to       $  204.  Clerk  to  report  to  court  of  ap' 

five  bond  ;  rooms  for  hid  of-  peals  concerning  money. 

ce.  S05.  Amount  depomted  to  be  certified 

200.  To  appoint  a  deputy.    Powers  of  l)y  casliier. 

deputy.  206.  Court  niny  order  money    to   be 

201.  Hay-  employ    assistants   in   his  invented  ;     restrictions    as    to 

office.    Special  deputy.  drawing  money  from  bank. 

202.  Is  succefesor  of  former  clerk  of  207.  Court   may   appoint    person    to 

court  of  appeals.  examine  accounts. 

203.  Money  in  custody  of  clerk  to  be  20S.  Court  may  make  rules  concern- 

deposited  in  bank.  ing  money. 

§  199.  The  clerk  of  the  court  of  appeals,  before  entering  upon  the  duties 
of  his  office,  must  subscribe  and  file  the  Constitutional  oath  of  office,  and 
must  execute  and  file  in  the  Comptroller's  office  a  bond  to  the  people  of  the 
State,  in  the  penalty  of  twenty-five  thousand  dollars,  with  two  sufficient 
sureties,  approved  by  the  Comptroller  and  conditioned  for  the  faithful  per- 
formance of  the  duties  of  his  office.  If  the  bond  is  forfeited  by  a  breacR 
of  its  condition,  the  court  of  appeals  must,  by  order,  direct  an  action  to  be 
brought  thereon.  The  money  recovered  must  be  applied,  under  the  direc- 
tion of  the  court  of  appeals  to  indemnify  the  persons  aggrieved  by  the 
breach,  in  proportion  to  their  respective  losses,  and  to  make  good  any  other 
loss,  occasioned  by  the  breach.  The  clerk  must  keep  his  office  at  the  city 
df  Albany,  and  the  trustees  of  the  State  Hall  must  assign  him  suitable 
rooms  therein  for  that  purpose. 

§  200.  The  clerk,  by  a  writing,  under  his  hand  and  the  seal  of  the  court, 
filed  in  his  office,  from  time  to  time  must  appoint,  and  may  at  pleasure  re- 
move, a  deputy  clerk,  who  is  entitled  to  a  salary,  fixed  and  to  be  paid  as 
prescribed  by  law.  Before  entering  upon  his  duties,  the  deputy-clerk  must 
subscribe  and  file  in  the  clerks  office  the  Constitutional  oath  of  office 
While  the  clerk  is  absent  from  his  office,  or  from  the  sitting  of  the  court,. 
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or  the  office  of  clerk  is  vacant,  the  deputy-clerk  has  all  the  powers  and  h 
subject  to  all  the  duties  of  the  clerk. 

§  201.  [arrCd  ^877.]  The  clerk  may,  with  the  approbation,  in  writing, 
of  the  judges  of  tbe  court,  or  a  majority  of  them,  employ  as  many  assist- 
ants in  his  office  as  are  npoessary.  He  may  from  time  to  time  appoint, 
and  at  pleasure  rcuove,  his  assistants.  Each  assistant  is  entitled  to  a  com- 
pensation, fixed  and  to  be  paid  as  prescribed  by  law.  The  clerk  may  appoint 
one  of  his  assistants  as  special  deputy-clerk  ;  who  possesses,  in  the  absence 
of  the  clerk  and  the  deputy-clerk,  the  same  power  and  authority  as  the 
clerk  at  any  sitting  of  the  court  which  he  attends,  with  respect  to  the  busi- 
ness transacted  thereat. 

§  202.  All  money,  stocks,  securities,  bonds,^ mortgages  and  other  things 
in  action,  and  other  property,  which,  were  possessed  by  the  last  clerk  of  the 
court  of  appeals,  elected  by  the  people,  by  virtue  of  his  office,  have  Ijeen 
transferred  to,  and  have  become  possessed  by  and  vested  in,  the  clerk  ap- 
pointed by  the  court,  as  the  successor  in  office  of  the  last  elected  clerk, 
notwithstanding  the  change  in  the  mode  of  appointment  to  the  office  and 
in  the  tenure  thereof., 

§  203  All  money  now  in  the  custody  or  under  the  control  of  the  cierk, 
and  all  other  money  which  may  hereafter  be  paid  to  or  received  by  him  on 
account  of  a  fund,  or  in  a  cause,  must  be  deposited,  until  invested  as  pre- 
scribed in  this  article,  in  such  bank  or  bunks  as  the  court  of  appeals 
directs.  Accounts  thereof  must  be  kept  with  the  banks  in  manner  and 
form  as  the  court  directs. 

§  204.  On  the  first  Tuesday  of  Jannsiry,  and  on  the  first  Tuesday  of 
July,  in  each  year,  the  clerk  must  transmit  to  the  chief-judge  a  statement, 
-verified  by  his  affidavit,  of  all  money  then  remaining  in  court  or  in  his 
i.hands,  whicli  must  specify  : 

1.  The  fund  or  t'.ic  title  of  the  cause  in  or  on  account  of  which  each  sum 
X)f  money  was  paid 

2.  The  party  by  whom  it  was  paid,  and  generally  for  what  purpose. 

3.  The  time  of  pajment  and  the  amount  paid. 

4.  The  bank  in  which  it  is  deposited. 

§  205.  The  statement  must  be  accompanied  with  a  certificate  of  the 
cashier  of  each  bank  in  which  a  deposit  is  stated  to  have  been  nmde,  to  the 
effect  that  the  total  amount  stated  to  be  deposited  is  actually  in  the  bank, 
placed  to  the  credit  of  the  clerk,  as  clerk  of  the  couii;  of  appeals,  and  not 
mingled  with  any  otlier  account. 

§  206.  The  court  may,  by  order,  direct  any  portion  of  the  money  to  be 
invested  in  the  public  debt  of  the  State,  or  of  the  United  States,  or  in  ap- 
proved interest-bearing  mortgages  upon  real  property.  It  may  in  like  man- 
ner direct  any  sum  of  money,  or  any  security,  to  be  transferred  or  disposed 
of,  as  the  court  thinks  proper.  The  clerk  shall  not  invest  any  money, 
except  pursuant  to  such  a  direction.  Money  deposited  shall  not  be  drawn 
from  the  bank,  except  on  a  check,  signed  by  the  clerk  and  countersigned 
by  the  chief-judge,  or,  in  his  absence,  by  an  associate  judge  of  the  court. 

§  207.  Tlie  court  may  also,  from  time  to  time,  appoint  a  suitable  person 
to  examine  the  accounts  kept  by,  and  the  securities  in  the  custody  of  the 
•'.ierk,  who  shall  be  paid  by  the  Comptroller  for  that  service  a  reasonable 
ium,  certified  by  the  chief-judge. 

I)  208.  The'  court  may  also,  from  time  to  time,  make  sucb   legulktioM 


g§  200-218  STATE  REPORTER.  U 

cuncerning  the  money  aud  securities  specitied  in  this  nrticle,  making  depo> 
sits,  keeping  accounts  and  drawing  money,  as  it  deems  proper ;  but  each 
regulation  so  made  must  be  entered  in  tUe  minutes. 

ARTICLE   TUIRD. 
The  Statk  Reporter;    Publicatio.v    and   Distribution  ofwthe  Rkports. 

I  S09.  State  reporter  is  the  reporter  of       $  214.  Unreported    dccieione,    etc.,    to 
court  of  appeal.  be  delivered  by  reporter  Lo  vuc- 

810.  His  duty.  ce^uor. 

211.  Not  to  be  interested  in  publica-  215.  Opinions,  etc.,  not  to  be  deliv- 

tiou  ;  contracts  for  publication.  ercd,  except,  etc. 

212.  Copyriglit  of  reports.  216.  Certain  opiniouss  to  be  deposited 
218.  Secretary   of  Slate  to  distribute  witii  clerk. 

reports. 

§  209.  The  reporter  appointed  by  the  court  of  appeals  is  styled  the  State 
reporter ;  and  eacli  provision  of  a  statute,  wherein  the  Stato  reporter  is 
mentioned,  applies  to  the  officer  thus  appointed. 

§  210.  The  State  reporter  must  report  every  cause,  determined  in  the 
court  of  appeals,  which  the  court  directs  him,  or  which  tlie  public  interest, 
in  his  judgment,  requires  higa  to  report.  To  enable  him  to  perform  that 
duty,  the  judges  of  the  court  must  deliver  to  him  the  written  opinions,  ren- 
dered in  each  cause  so  determined.  Each  decision  of  the  court,  wbich  is 
reported,  must  be  so  reported  as  soon  as  practicable  after  it  is  made ;  and 
if  the  reporter  neglects  faithfully  to  perform  that  duty,  it  is  the  duty  of  the 
court  to  remove  him  from  office. 

§  211.  The  State  reporter  shall  not  hat-e  any  pecuniary  interest  in  the 
reports;  but  a  contract  for  the  publication  tiiercof,  under  his  supervision, 
must,  from  time  to  time,  be  made,  in  behalf  of  the  people,  by  the  State 
reporter,  Secretary  of  State,  an.d  Comptroller,  with  the  person  or  persons 
who  agree  to  furnish  to  the  Secretary  of  State,  so  many  copies  oi  each 
volume,  as  may  be  needed  to  enable  him  to  comply  with  the  ueit  section 
but  one  ;  and  also  to  publish  and  sell  the  reports,  on  terms  the  most  advan- 
tageous to  the  public,  regard  being  had  to  the  proper  execution  of  the  work, 
and  at  a  price  not  exceeding  three  dollars  for  a  volume  of  not  less  than  five 
hundred  pages.  Each  contract,  so  entered  into,  must  provide  for  the  publi- 
cation of  the  reports,  for  three  years  from  the  expiration  of  the  time, 
specified  for  that  purpose  in  the  last  contract.  If  the  State  reporter.  Secre- 
tary of  State,  and  Comptroller  unite  in  determining,  that  a  contract  has  not 
been  faithfully  kept  by  the  person  or  persons  agreeing  so  to  publish  the 
reports,  they  may,  by  an  instrument  in  writing  under  theiiv  hands,  filed  in 
the  office  of  the  Secretary  of  State,  annul  the  same  from  a  time  specified  in 
the  instrument ;  and  thereupon  they  may  enter  into  a  new  contract,  for  the 
publication  of  the  reports,  lor  three  years  from  the  time  so  specified,  lie- 
fore  entering  into  a  contract,,  the  State  reporter,  Secretary  of  State,  and 
Comptroller  must  advertise  for,  receive,  and  consider  proposals  for  the  pub- 
lication of  the  reports. 

§  212.  [^arn'd  1877.]  Neither  the  State  reporter  nor  any  other  person 
shall  obtain  a  copyright  for  the  opinions  cont^iined  in  the  reports ;  and  the 
same  may  be  published  by  any  person.  But  the  copyright  of  the  statements 
of  facts,  of  the  head-notes,  and  of  all  othei*  notes  or  references,  prepared 
by  the  State  reporter,  must  be  taken  by,  and  shall  be  vested  in  the  Secre- 
tary of  State,  for  the  benefit  of  the  people  of  the  State. 

g  213.  Of  the  copies  of  each  volume  of  the  reports,  furnished  to  the 
tiecretary  of  State,  h^  must  deljv^r  o^e  tQ  the  clerk  of  each  county,  for  tlif 
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uae  of  the  county,  and  deposit  one  in  the  office  of  the  attorney-general,  ono 
with  the  clerk  of  the  court  of  appeals,  for  the  use  of  that  court,  and  thre«* 
in  the  State  library. 

§  214.  A  Stnt'  reporter  must,  on  the  appointment  of  bis  successor, 
deliver  to  him  ali  papers  in  his  nands,  periainmg  to  a  cause  which  be  has 
not  reported,  or  which  arc  not  necessary  to  be  retamed  by  mm,  to  complete 
the  publication  v>f  a  volume  which  is  then  partly  printed. 

§  215.  A  State  reporter,  after  the  expiration  of  his  term  of  office,  shall 
not  deliver  a  paper  specified  in  the  last  section,  or  a  copy  thereof,  to  any 
person  other  ihuL  his  successor  in  office,  or  the  publisher  of  a  partly  printed 
volume ;  except  that  a  copy  of  such  a  paper  may  be  furnished  by  him,  dur- 
ing a  vacancy  in  the  office,  to  a  judge  of  the  court,  or  to  the  attorney  for  a 
party  to  the  cause  to  which  it  relates. 

§  216.  The  State  reporter  must  deposit  with  the  clerk  of  the  court,  all 
opinions  delivered  to  him,  which  arc  not  to  be  reported,  immediately  after 
the  publication  of  the  reports  of  the  other  cases,  decided  at  the  same  time. 
They  must  be  properly  tiled  and  preserved,  by  the  clerk. 

TITLE  II.       • 
TJie  supreme  courty  including  tit/  circuit  courts. 

Abticlb  1.  Juri^diclion  and  powers;  dedications  of  terms ;  distribntion  of  bnaineM 
among  ibe  terms  and  judgeB ;  attendants  upon  the  sittlngi; ;  mie- 
cclliineous  provieions. 
2.  The  supreme  court  reporter. 
8.  Stenographers. 

ARTICLE  FIRST. 

Jurisdiction  and  Powers  ;  Designation  of  Terms;  Distribution  of  Busi- 
n£2js  among  the  ticrms  and  judges  ;  attendants  upon  the  sittings  ; 
Miscellaneous  Provisions. 

I  .\317.  General  jurisdiction  of  tuprcme       §  231.  When  cause  to  be  heard   in  an- 
court.  other  department. 

218.  Supreme  court  may  change  place  232.  Appointments  of  special   terras. 

of  trial  of  actions  pending   in  circuit   court?,    and   courts   of 

other  courts.  oyer  and  terminer. 

219.  Judicial    departments  ;     general  233.  Pubiictition  of  appolntmcnti*. 

terms.  234.  Governor  may  appoint  oxtrnor- 

220.  Presiding  and  associate  justices  ;  dinary  terms  ;  justices  to  hold 

how  long  to  act.  them. 

221.  Vucanciee  ;  how  filled.  235.  General   powers   and   duties   of 

222.  Assignment  of  duties  to  justice  justices. 

whose  designation  is  revoked.  236.  Governor  msy  appoint  in   New 
823.  Designation,    ttc,    to   be     filed  York  city,  jiidge  of  other  court 

with  Secretary  of  State.  to  hold  terms. 

224.  Presiding  and  associate  justices  237.  Governor  to  designate  justices  to 

may    act   out   of  their  depart-  hold  courts  in  certain  cases. 

ments.  238.  Place  of  holding  the  terms. 

235.  Times    and   places    of    holding  ii39.  Special     terms     adjourned      to 

general  terms;  how  appointed.  chambers;  trials  thereat. 

£26.  Appointment  to  he  published.  240.  Judges  of  superior  court  of  Buf 

227.  Appointment   may    be   made  or  falo  may  make  orders. 

filed  af  UT  the  prescribed  time.  841.  What  judges  may  perform  duties 

228.  When  associate   justice  to  pre-  of  justice  at  chambers. 

side,  etc.  242.  Oflicers  required  to  attend  geu- 

229.  Justice  in  place  of  one  disqnali-  eral  term.    Sheriff's  duty. 

fled.    [IfepecUed  1877.]         .  243.  Fees     of    each    oflicers  ;     how 

230.  General  term,  held  by  two  jus-  paid. 

ticcs.    Re-argument,  etc. 

§217.  The  general  jurisdiction  in  law  and  equity,  which  the  supreme 
court  of  the  State  possesses,  under  the  provisions  of  the  Constitution,  in- 
fludes  all  the  jurisdiction,  which  was  possessed  and  ei^ercised  by  the  SHorem^ 
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court  of  the  colony  of  New  York,  at  any  time,  and  by  the  coart  of  chancery 
in  Enghiiid,  on  the  fourth  day  of  July,  seventeen  hundred  and  seventy^six, 
with  the  exceptions,  additions,  and  limitations,  created  and  imposed  by  tb<* 
Constitution  and  laws  of  the  State.  Subject  to  those  exceptions  and  Ilini- 
tations,  the  supreme  court  of  the  State  bas  all  the  powers  and  authority  of 
each  of  those  courts,  and  exercises  the  same  in  like  manner 

§  218.  The  supreme  court,  upon  the  application  of  either  party,  may, 
and,  in  a  proper  case,  must  make  an  order,  directing  that  an  issue  of  fact, 
joined  in  an  action  of  special  proceeding,  pending  in  any  other  court  of 
record,  except  a  superior  city  court,  the  marine  court  of  the  city  of  New 
York,  or  a  county  court,  be  tried  at  a  circuit  court  in  another  county,  on 
Buch  terms  and  under  such  regulations  as  it  deems  just ;  and  thereupon  the 
issue  must  be  tried  accordingly.  After  the  trial,  the  clerk  of  the  county,  in 
which  it  has  taken  place,  must  certi,fy  the  minutes  thereof ;  which  must  be 
filed  with  the  clerk  of  the  court,  in  which  the  action  or  special  proceeding 
is  pending.  The  subsequent  proceedings  in  the  last  mentioned  court  must 
be  the  same,  as  if  the  issue  had  been  tried  therein. 

g  219.  The  departments  into  which  the  State  is  divided,  for  the  purposes 
of  organizing  and  holding  general  terms  of  tlie  supreme  court,  are  styled,  in 
this  act,  judicial  departments.  There  is  a  general  term  of  the  supreme 
court  in  each  judicial  department,  composed  of  a  presiding  justice  and  two 
associate  justices,  designated  from  the  whole  bench  of  justices  of  the  su- 
preme court,  as  prescribed  in  the  next  two  sections.  The  justices  so  desig- 
nated are  styled  in  this  act,  general  term  justices. 

§  220.  A  presiding  justice  shall  act  as  such,  during  his  official  term  as  a 
justice  of  the  supreme  court,  and  an  associate  justice  for  five  years  from 
the  thirty-first  day  of  December,  next  after  his  designation ;  or  until  the 
earlier  close  of  his  official  term.  But  the  Governor  may,  at  any  time,  upon 
the  written  request  of  a  general  term  justice,  revoke  his  designation. 

§  221.  Within  three  months  before  a  vacancy  is  to  occur  by  lapse  of 
time,  or  as  soon  after  its  occurrence  as  practicable,  the  Governor  must  des- 
ignate, from  the  whole  bench  of  justices  of  the  supreme  court,  another 
presiding  or  associate  justice,  as  the  case  requires.  The  person  so  designated 
shall  act  as  presiding  or  associate  justice,  for  the  period  specified  in  the  last 
section.  When  a  vacancy  occurs,  for  any  cause  except  lapse  of  time,  the 
Governor  must  designate  a  presiding  or  associate  justice,  as  the  case  re- 
quires. An  associate  justice,  thus  designated,  shall  act  for  his  predecessor's 
unexpired  time,  or  until  the  earlier  close  of  his  official  term. 

§  222.  Where  the  Governor  revokes  the  designation  of  a  general  term 
justice,  as  prescribed  in  the  last  section  but  one,  ho  may  prescribe  the 
duties  to  be  performed  by  that  justice,  in  holding  court  in  any  part  of  the 
State,  from  the  time  of  such  revocation  until  the  taking  effect  of  the  next 
appointment  of  terms,  as  prescribed  in  section  two  hundred  and  thirty-two 
of  this  act,  for  the  judicuil  department  to  which  that  justice  belongs. 

§  223.  A  designation  of  a  general  term  justice,  or  a  revocation  thereof, 
must  be  in  writing,  and  filed  in  the  office  of  the  Secretary  of  State.  The 
request  of  ihe  justice  whose  designation  is  revoked,  must  be  filed  with  the 
revocation. 

§  224.  A  presiding  justice,  designated  for  a  judicial  department,  may 
preside  at  a  general  term,  held  in  another  department,  if  the  presiding  jus- 
tice of  that  deparment  is  absent,  or  disqualified  from  acting;  and  an  associ- 
ate justice  may  act  as  such,  at  a  general  term  held  in  another  department, 
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JD  place  of  an  associate  justice  of  that  department,  who  is  in  like  mannei 
absent  Or  disquahfied. 

§  225.  [am*d  1877.]  On  or  before  the  first  day  of  December,  in  tli« 
year  eigliteen  hundred  and  seventy-eight,  and  each  second  year  thereafter, 
the  general  term  justices  in  each  judicial  department,  or  a  majority  o< 
them,  must  appoint  the  times  and  places  for  holding  the  general  terms  ol 
the  supreme  court,  within  their  judicial  department,  for  two  years  from  the 
first  day  of  January,  of  the  year  then  next  following.  They  must  so  desig- 
nate at  least  one  general  term  in  each  year,  to  be  held  in  each  of  the 
judicial  districts  composing  the  department. 

§  226.  An  appointment  so  made  must  be  signed  by  the  justices  mnking 
it,  and  filed  iZi  or  before  thcfifteer.th  day  of  December-  of  the  sfime  year, 
in  the  office  of  the  Secretary  of  State ;  who  must  immediately  thereaftei 
publish  a  copy  thereof  in  the  newspaper  printed  at  Albany,  in  which  legal 
notices  are  required  to  be  published,  at  least  once  in  each  week,  for  four 
successive  weeks.  The  expense  of  the  publication  is  payable  out  of  the 
treasury  of  the  State. 

§  227.  If  an  appointment  of  general  terms  is  not  made  or  filed,  befoK 
the  expiration  of  the  time  specified  therefor  in  the  last  two  sections,  it  msLj 
be  made  or  filed  at  the  earliest  convenient  time  thereafter ;  and  the  terms 
appointed  thereby  may  be  held  pursuant  to  the  same,  after  it  has  been 
published  for  the  length  of  time,  prescribed  in  the  last  section. 

§  223.  [am'd  1881.]  If  a  presiding  justice  is  not  present,  at  the  time 
and  place  appointed  for  holding  a  general  term,  the  associate  justice  pres* 
ent,  having  the  shortest  time  to  serve,  or,  if  two  are  present,  who  have  the 
same  time  to  serve,  the  elder  of  them,  must  acta  as  presiding  justice,  until 
a  presiding  justice  attends.  If  only  one  general  term  justice  is  present, 
he  may  select  one  or  two  justices  of  the  supreme  couit,  to  hold  with  him 
the  general  term,  until  two  general  terra  justices  attend.  If  only  two  gen- 
eral term  justices  are  present,  they  may  select  a  justice  of  the  Sapromt 
Court  to  hold  general  term  with  them. 

§  229.  [repealed  1877.] 

§  230.  A  general  term  may  be  held  by  two  justices  ;  and  the  eoncui 
rence  of  two  justices  is  necessary  to  pronounce  a  decision.  If  two  do  not 
concur,  a  rf.-argument  must  be  ordered. 

§  231.  Where  an  order  for  a  re-argument  has  been  made,  as  prescribed 
in  the  last  section,  and  one  of  the  general  term  justices  of  that  judicial 
department  is  not  qualified  to  sit  in  the  cause,  the  order  directing  the  re- 
argument  may,  in  the  discretion  of  the  general  term,  direct  it  to  take  place, 
and  the  cause  to  be  decided,  in  another  judicial  department,  specified  in  the 
order.  And  where  two  of  the  general  term  justices,  in  a  department,  are 
not  qualified  to  sit  in  a  cause,  to  be  heard  at  the  general  term  of  that  de- 
partment, an  order  may  be  made,  upon  notice,  by' the  other  general  terra 
justice,  or  at  a  special  term  of  the  court  held  in  that  department,  directing 
that  the  cause  be  heard  and  decided  in  another  judicial  department,  speci- 
fied in  the  order.  But  this  section  does  not  prevent  the  cause  from  being 
heard  and  decided,  in  the  same  judicial  department,  by  two  qualified  jus- 
tices, if  an  order,  directing  the  same  to  be  heard  and  decided  in  anoUicr 
department,  has  not  been  made. 

§  232.  [anid  1886.]  On  or  before  the  first  dsiy  of  Beconiber,  in  the 
year  eighteen  hundred  and  seventy-^even,  and  every  sccoimI  year  thereafter, 
the  ju:*tit'cs  of   the    supreme   court,   for  each   judiiiul  <ujj»riineiit,  or    a 
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raajority  of  them  must  appoint  the  times  and  places  fur  iiolding  tiK 
special  terms  of  the  supreme  court,  and  terms  of  the  circuit  courts  ixuu 
courts  of  oyer  and  terminer  within  their  department,  for  two  years  from 
the  first  day  of  January  of  the  year  next  follownig ;  if,  for  any  rea^son,  sudi 
an  api>ointment  is  not  made  hefoi-c  the  expiration  of  the  time  so  specitied, 
it  must  be  made  at  the  earliest  convenient  time  thereafter.  At  least  one 
special  term  of  the  supreme  court,  and  two  terms  of  the  circuit  court,  and 
of  the  court  of  oyer  and  terminer,  nm^t  be  appointed  to  be  held  in  each 
year,  in  each  county  separately  organized.  Fulton  and  Hamilton  counties 
siiall  be  deemed  one  county  for  the  purposes  of  this  section.  Two  or  more 
terms  of  the  circuit  court  may  be  appointed  to  be  held,  and  may  be  held  at 
the  same  time  in  the  city  and  county  ot  New  York. 

§  233.  An  appointment  so  made  must  be  signed  by  the  justices  making 
it,  and  iiuinediately  filed  in  the  office  of  the  Secretary  of  State,  who  must 
^publish  a  copy  thereof  in  the  newspaper,  printed  at  Albany,  in  which  legal 
notices  are  required  to  l)e  published,  at  least  once  in  each  week,  for  three 
successive  weeks,  before  the  holding  of  a  term  in  pursuance  thereof.  The 
expense  of  the  publication  is  payable  out  of  the  treasury  of  the  State. 

§  234.  The  Governor  may,  when,  in  his  opinion,  the  public  interest  so 
requires,  appoint  one  or  more  extraordinary  general  or  special  terms  of  the 
supreme  court,  or  terms  of  a  circuit  court,  or  court  of  oyer  and  terminer. 
He  must  designate  the  time  and  place  of  holding  the  same,  and  name  the 
justice  who  shall  hold,  or  preside  at  each  term,  except  a  general  term  ;  and 
he  must  give  notice  of  the  appointment,  in  such  manner  as,  in  his  judgment, 
the  public  interest  requires. 

§  235.  Any  justice  of  the  supreme  court  has  power  to  sit  at  a  genera) 
term,  or  to  hold  a  special  term  of  the  supreme  court,  or  a  term  of  the  cir- 
cuit court,  or  to  preside  at  a  term  of  the  court  of  oyer  and  terminer,  for  the 
whole  or  any  portion  of  the  term  ;  and  to  act  upon  any  business,  which 
regularly  comes  before  the  term  in  which  he  is  sitting ;  except  where  he  is 
personally  disqualified  from  sitting,  in  a  particular  action  or  special  pro- 
ceeding. Each  justice  must,  at  all  reasonable  times,  when  not  engaged  in 
holding  court,  transact  such  judicial  business  as  may  be  done  out  of 
court. 

§  236.  [am*d  1880.]  The  governor  may,  when,  in  his  opinion,  the  public 
interest  so  requires,  designate  one  or  more  judges  of  the  Superior  Court  of 
the  city  of  New  York,  or  of  the  Court  of  Common  Pleas  of  the  city  and  county 
of  New  York,  to  hold  terms  of  tl»e  Circuit  Court,  and  special  terms  of  the  Sup- 
reme Court  in  that  city.  The  designation  must  be  in  writing,  and  must  specify 
each  term,  and  the  judge  designated  to  hold  the  same.  A  case  or  excep- 
tions, in  a  cause  tried  at  such  term,  must  be  settled  before  the  judge  who 
held  the  same ;  and  a  judge  thus  designated  may,  after  the  expiration  of 
the  period  of  such  designation,  decide,  finally  determine  and  dispose  of 
any  action,  proceeding  or  motion,  that  may  have  been  tried  or  heard 
beifore  him  ;  and  such  judge,  during  the  period  of  such  designation,  posses- 
ses, within  the  city  of  New  York,  all  the  powers  of  a  justice  of  the  Supreme 
Court,  in  or  out  of  court,  to  make  orders  in  any  action  or  special  proceed- 
ing in  the  Supreme  Court. 

§  237.  If  a  general  or  special  term  of  the  supreme  court,  or  a  term  of 
the  circuit  court,  or  court  of  oyer  and  terminer,  duly  appointed,  is  in 
danger  of  failing,  the  Governor  may  designate  one  or  more  justices  of  the 
supreme  court,  as  the  ease  requires,  to  preside  at  the  term  of  the  court  of 
oyer  and  terminer,  or  to  hold  the  term  of  the  supreme  court,   or  circuit 
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court,  in  tlie  absence  of  the  justice  or  justices  appointed  to  preside  at  or 
hold  the  same. 

§238.  The  place  appointed  within  each  county,  for  holding  a  special 
terra  of  the  supreme  court,  at  which  issues  of  fact  are  triable,  or  a  term  oi 
the  circuit  court,  cr  court  of  oyer  and  terminer,  must  be  that  designated  by 
statute,  for  holding  the  county  or  circuit  court. 

§  239.  A  special  term  of  the  supreme  court  may  be  adjourned  to  a 
future  day,  and  to  the  chambers  of  any  justice  of  the  court,  residiug  with- 
in the  judicial  district  by  an  entry  m  the  minutes ;  and  then  adjourned 
froDi  time  to  time,  as  the  justice  holding  the  same  directs.  An  action 
triable  by  the  court,  without  a  jury,  which  was  upon  the  calendar  of  the 
term  before  it  was  adjourned,  may  be  tried  at  a  term  so  adjourned,  and 
held  at  chambers,  by  consent  of  both  parties,  but  not  otherwise.  In  that 
case,  the  attendance  of  the  clerk,  the  sheriif,  the  crier,  or  a  constable,  is 
not  required,  unless  the  justice  directs  one  or  more  of  those  oiflScers  to 
attend. 

§  240.  Each  judge  of  the  superior  court  of  Buffalo  may,  within  that  city, 
make  an  order  in  an  action  or  special  proceeding,  pending  in  the  supreme 
court,  which  a  justice  of  the  supreme  court  may  make,  out  of  court. 

§  241.  A  judge  of  a  superior  city  court,  within  his  city,  and  a  county 
judge,  within  his  county,  possesses,  and  upon  proper  application  must  ex- 
ercise, the  power  conferred  by  law,  in  general  language,  upon  an  officer 
authorized  to  perform  the  duties  of  a  justice  of  the  supreme  court  at  cham- 
bers, or  out  of  court. 

§  242.  [arrid  1879.]  A  geueral  term  must  be  attended  by  the  sheriff  of 
the  county  in  which  it  is  held,  his  under  sheritf,  or  one  of  his  deputies  ;  by 
iwo  constables  or  police  officers,  notified  by  the  sheriff ;  by  a  crier  for 
courts  within  the  county  ;  and  by  the  county  clerk,  or  his  deputy  or  special 
deputy ;  all  of  whom  must  act  under  the  direction  of  the  court,  or  of  the 
presiding  justice.  The  sheriff  of  the  county  must  cause  the  room  in  which 
the  general  term  is  held  to  be  properly  heated,  ventilated,  lighted  and  kepv 
comfortably  clean  and  in  order.  The  court  may  enforce  the  performance  of 
that  duty  by  the  sheriff.  The  sheriff  must  also  provide  the  court  with  all 
necessary  stationery  and  minute  books  upon  the  written  requisition  of  the 
court  or  of  the  justice  presiding  at  the  term. 

§  243.  The  fees  of  a  crier,  a  sheriff,  a  constable  or  a  police  officer,  for 
attending  a  general  term,  and  all  expenses  incurred  by  a  sheriff  in  obedience 
to  the  last  section,  must  be  audited  by  the  Comptroller,  and  paid  out  of  tiie 
treasury  of  the  State.  The  fees  and  proper  charges  of  the  clerk,  for  sei'- 
vices  rendered  at  or  pr  paratory  to  a  general  term,  and  not  legally  chargeable 
to  an  attorney  or  a  party,  are  a  county  charge. 

ARTICLE  SECOND. 
The  Supreme  Court  Heporter. 

{  2U   De6ii?n»tion   of    supreme    court  §  247.  Special    meeting   for   the   mmj 

repoiter.  purpose. 

2it    Term  of  office  ;  how  appointed  248.  Papers  and  opinions  to  be  far- 

and  removed.  nished  to  the  reporter. 

24G.  Meeting     for     appointment     or  ^9.  Duty  of  reporter ;  no  salary   to 

removal.  be  paid  to  hini, 

2j0.  Price  of  the  volames  of  reports. 

g  244.  The  reporter  of  the  decisions  of  the  supreme  court  is  styled  th« 
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supreme  court  reporter;  and,  each  provision  of  a  statute,  wherein  the  Bu* 
preme  court  reporter  is  mentioned,  applies  to  that  officer. 

246.  The  term  of  office  of  the  supreme  court  reporter  is  five  years  from 
the  time  of  his  appointment,  and  until  his  successor  is  appointed  and 
qualifies.  He  must  be  appointed  and  may  be  removed,  for  cause,  by  the 
genert,!  terra  justices  of  the  supreme  court,  or  a  majority  of  such  of  them 
as  attend  at  a  convention,  held  as  prescribed  in  the  next  two  sections.  An 
appointment  or  removal  must  be  in  writing  ;  it  must  \>e  signed  by  the  jus- 
tices making  it,  and  filed  in  the  office  of  the  Secretary  of  State ;  otherwise 
it  is  of  no  effect. 

§  246.  fam'c/  187*7.]  The  general  term  justices  of  the  supreme  court 
must  meet  in  convention,  at  the  capitol  in  the  city  of  Albany,  at  noon  of 
the  day  when  the  term  of  office  of  the  supreme  court  reporter  expires,  for 
the  purpose  of  appointing  a  supreme  court  reporter  in  his  place.  If  that 
day  is  Sunday  or  a  public  holiday,  the  convention  must  be  held  at  the  same 
time  and  place,  on  the  first  day  thereafter,  not  being  Sunday  or  a  public 
holidiiy.  If  an  appointment  is  not  made  at  such  a  meeting,  it  may  be  maJc 
at  a  special  meeting  of  the  convention,  held  as  prescribed  in  the  next  sec- 
tion. The  supreme  court  reporter  may  be  removed  at  such  a  special 
meeting. 

§  247.  A  special  meeting  of  the  convention,  for  the  appointment  or 
removal  of  a  supreme  court  reporter,  must  be  held  at  the  capitol  in  the 
city  of  Albany  ;  but  it  may  be  adjourned  to  any  other  place.  It  may  be 
called  by  a  presiding  justice,  by  written  or  printed  notice  stating  the  object 
of  the  meeting,  and  served,  personally  or  through  the  post-office,  upon  each 
of  the  general  term  justices,  at  least  two  weeks  before  the  time  appointed 
therefor.  If  the  object  of  the  meeting  is  to  consider  the  question  of  the 
removal  of  the  supreme  court  reporter,  the  notice  must  be  accompanied 
with  a  copy  of  the  grounds,  alleged,  for  the  removal ;  and  both  must  be 
served  upon  the  supreme  court  reporter,  personally,  or  by  leaving  them  at 
his  last  place  of  residence,  with  some  person  of  suitable  age  and  discretion, 
at  least  ten  days  before  the  time  appointed  for  the  meeting. 

§  248.  In  each  cause  heard,  at  a  general  term  of  the  supreme  court,  the 
attorney  or  counsel  for  each  party  must  deliver  to  the  clerk,  for  the  use  of 
the  supreme  court  reporter,  a  duplicate  of  each  paper  furnit;lied  by  him  for 
the  use  of  the  court.  The  clerk  must  collect  those  papers  from  the  coun- 
sel ;  and  immediately  after  the  adjournment  of  the  term,  he  must  transmit 
them,  and  certified  copies  of  all  the  decisions,  made  at  that  term,  to  the 
supreme  court  reporter,  at  the  latter's  expense.  Each  judge  who  renders  a 
written  opinion  in  a  cause  decided  at  a  general  term,  must  transmit  it,  or 
a  certified  copy  thereof,  to  the  supreme  court  reporter,  who  must  pay  the 
expense  of  transmission,  and  also,  where  a  copy  is  transmitted,  the  expense 
of  copying,  not  exceeding  eight  cents  for  each  folio. 

§  249.  [am*d  1886.]  The  supreme  court  reporter  is  not  entitled  to  a  sal- 
ary. He  must  report  ai^  publish  such  of  the  decisions  .  at  the  general  or 
special  terms  of  the  couJi,  as  he  deems  it  for  the  public  interest  to  have  re- 
ported. He  must  also  report  and  publish  the  decision  in  a  particular  cause, 
which  the  court,  at  a  general  or  special  te^m,  specially  directs  him  to  report. 
Not  more  than  four  volumes  of  his  reports  shall  be  published  in  any  one 
year.  He  must  prepare  for  each  volume,  and  cause  to  be  published  there- 
with, the  usual  digest,  head  notes,  tables  of  contents,  and  index 

§  260.  Thesupremecourtreporter  must  causethe  reports,  published  as  pre- 
scribed in  the  last  section,  to  be  kept  constantly  for  sale  to  persons  within  the 
State,  at  a  price  Dot  exceeding  $2.50,  for  a  volume  of  qot  less  than  700  pa^es, 
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ARTICLE  THIRD. 

Stznographibs. 

I  951.  Htonogmphers  in  first  dietrict.  §  257.  Their  Baiarim ;  how  paid. 

S52.  StcQograpbers  for  t^xtra  terms  in  258.  Stenognipherd  for  the  remainiiig 

New  York  city.  districtH. 

253.  Steno^ni pliers     for     oyer     and  259.  Thefr  salaries  ;  how  paid.   * 

terminer  in  New  Yorlc  city.  2G0.  Their  expenses  ;  how  paid. 

254.  Stenographer  in  Kings  county.  261.  Additional  btoiiogrupuer  when 
355.  His  ai>Kibtant.  two  courts  held  at  the  same 
256.  Steuographors  in  other  counties                   time. 

of  second  judicial  district.  262.  Temporary  stenographer. 

§  251.  [am\l  1880,  1883.]  The  justices  of  tlie  supreme  court  for  the  fii*sl 
judicial  district,  or  a  majority  of  them,  must  appoint,  and  may  at  pleasure 
remove,  a  stenographer  lor  each  terra  of  the  circuit  court,  for  the  general 
term  of  the  supreme  court,  and  for  each  special  term  of  the  supreme 
i'ourt  which  constitutes  a  separate  part.  Each  stenographer  so  appointed 
IB  entitled  to  a  salary,  fixed  and  to  be  paid  as  prescribed  by  law; 
he  must  attend  all  the  sittings  of  the  part  for  which  he  is  appointed. 
If  the  judge  requires  a  copy  of  any  proceedings  written  out  at  length 
'  from  stenographic  notes,  he  may  make  an  order  directing  one-half  of 
the  stenographer's  fees  therefor,  to  be  paid  by  each  of  the  parties  to  the 
action  or  special  proceeding,  at  the  rate  of  ten  cents,  per  each  folio  so  writ- 
ten out,  and  may  enforce  payment  thereof.  Any  such  copy  shall  be  acces- 
sible  to  and  may  be  examined  by  any  of  the  counsel  in  the  cause.  If  there 
are  two  or  more  parties  on  the  same  side,  the  order  may  direct  either  ol 
them  to  pay  the  sum  payable  by  their  side,  for  the  stenographer's  fees,  or  it 
may  apportion  the  payment  thereof  among  them  as  the  judge  deems  just. 

§  252.  The  judge  who  holds,  in  the  first  judicial  district,  an  extraordi- 
nary terra  of  the  circuit  court,  or  an  extraordinary  special  term  of  the  su- 
preme court,  must  appoint  a  stenographer  for  that  term,  who  is  entitled  to 
a  compensation,  at  the  rate  and  in  the  manner  prescribed  by  law  for  the 
official  stenographer. 

§  253.  The  judge  presiding  at  a  terra  of  the  court  of  oyer  and  terminer, 
lield  in  and  for  the  city  and  county  of  X&w  York,  must  designate  a  steuA- 
grapher  of  the  supreme  court,,  to  act  as  stenographer  for  that  ^ernf)  during 
its  sitting,  who  is  not  entitled  to  any  compensation  in  addition  to  Lib  salary; 
except  that,  if  a  copy  of  any  proceedings,  written  out  at  length  from  the 
stenographic  notes,  is  required  for  the  use  of  the  presiding  judge  or  the 
district  attorney,  the  stenographer's  fees  therefor  are  payable,  on  his  cer- 
tificate, as  a  county  charge. 

§254.  [flmW  1884.]  The  justices  of  the  supreme  court  residing  in  the 
county  of  Kings,  or  a  majority  of  them,  must  appoint  and  may  at  pleasure 
remove  three  stenographers  who  shall  severally  attend,  as  directed  by  the 
respective  judges  appointing  them,  the  general  and  special  terms  of  the 
supreme  court,  and  the  terms  of  the  circuit  court  and  court  of  oyer  and 
terminer  in  the  county  of  Kings,  and  shall  each  receive  an  annual  salary  of 
twenty-five  hundred  dollars,  and  the  expense  thereof  shall  be  raised  with 
the  annual  tax  levy  as  a  county  charge. 

§  255.  The  stenographer,  appointed  as  prescribed  in  the  lust  section, 
may,  with  the  consent  of  the  judge  holding  or  presiding  at  a  special  term 
of  the  supreme  court,  or  term  of  the  circuit  court,  or  court  of  oyer  and 
terminer,  employ  an  assistant-stenographer,  to  aid  him  m  the  discharge  o! 
ois  duties  at  that  term,  whose  compensation  must  be  paid  by  the  steno- 
^raphcr,  anc)  sbftU  not  become  a  county  charge, 
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§  256.  [am*d  1877.]  Each  justice  of  the  supreme  court  for  the 
secuud  judicial  district  who  does  not  reside  in  the  county  of  Kings 
must  appoint,  and  may  at  pleasure  remove,  a  stenographer,  who  xiinst 
attend,  as  directed  by  the  justice  appointing  him,  the  general  and  spe- 
cial terms  of  the  supreme  court,  and  the  terms  of  the  circuit  court  and 
court  of  oyer  and  terminer  held  in  the  counties  of  Suffolk,  Queens, 
Bichmond,  Westchester,  Kockland,  Putnam,  Dutchess,  or  Orange,  and, 
i  when  not  thus  officially  engaged,  the  stated  terms  of  the  county  court, 

m  each  of  those  counties. 

§  257.  Each  stenographer,  appointed  as  prescribed  in  the  last  sec- 
tion, is  entitled  to  a  salary  fixed  by  law.  To  make  up  and  pay  the 
salaries,  the  board  of  supervisors  of  each  of  the  said  counties  must  an- 
nually levy,  and  cause  to  be  collected,  as  a  county  charge,  a  propor- 
tionate part  of  the  sum  necessary  to  pay  the  same,  to  be  fixed  by  the 
Comptroller  of  the  State,  in  accordance  with  the  amount  of  the  tax- 
able real  and  personal  property  in  each  county,  as  shown  by  the  last 
annual  assessment-roll  therein.  The  treasurer  of  each  county  must 
pay  over  the  sum  so  raised,  to  the  Comptroller  of  the  State,  who  must 
thereupon  pay  the  salary  of  each  stenographer  in  equal  quarterly  pay- 
ments, under  the  direction  of  the  justice  making  the  appointment. 

§  268.  [anCd  1882, 1883,  1884,  1885, 1886, 1887, 1888.]  The  jus- 
tices of  the  supreme  court,  or  a  majority  of  them,  for  each  judicial  dis- 
trict of  the  State,  except  the  first  and  second,  must  appoint,  and  may 
at  pleasure  remove,  a  stenographer  ol  the  supreme  court  in  that  dis- 
trict. The  justices  of  the  supreme  court  of  the  third  judicial  district, 
or  a  majority  of  them,  the  justices  of  the  supreme  court  of  the  fifth 
judicial  district,  or  a  majority  of  them,  the  justices  of  the  supreme 
court  of  the  sixth  judicial  district,  or  a  majority  of  them,  and  the  jus- 
tices of  the  supreme  court  of  the  eighth  judicial  district,  or  a  majori- 
ty of  them,  may,  in  their  discretion,  appoint,  and  at  pleasure  remove, 
tWQ  additional  stenographers  of  the  supreme  court  for  their  respective 
districts,  and  the  justices  of  the  supreme  court  for  the  seventh  judi- 
cial district,  or  a  majority  of  them,  may,  in  their  discretion,  appoint 
and  at  pleasure  remove,  two  additional  stenographers  of  the  supreme 
court  for  such  district,  and  the  justices  of  the  supreme  court  of  the 
fourth  judicial  district,  or  a  majority  of  them,  may,  in  their  discretion, 
appoint  and  at  pleasure  remove  one  additional  stenographer  of  the 
'  supreme  court  for  such  district.     Eacli  stenographer  so  appointed  is 

entitled  to  a  salary  fixed  by  law,  to  be  paid  as  prescribed  in  the  next 
section,  and  must  atiend  within  the  judicial  district  the  terms  of  the 
circuit  courts  and  courts  of  oyer  and  terminer,  and  the  special  terms 
of  the  supreme  court  where  issues  6f  fact  are  triable,  as  directed  by 
the  justices,  or  a  majority  of  the  justices,  of  thtE)  district  for  which  hQ 
was  appointed. 
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^  259.  [am'd  1885,  1889.]  The  clerk  of  the  county  in  which  a 
term  o£  a  court  specified  in  the  last  section  is  held,  must  furnish  the 
stenographei  attending  the  same  with  a  certificate  of  the  number  of 
days  the  term  has  been  in  session.  Upon  the  certificatesso  furnished, 
the  supreme  court,  at  a  special  term  thereof  held  within  the  judicial 
district,  may,  not  of  tener  than  once  in  six  months,  by  order,  apportion 
to  each  county  in  the  district  such  a  proportion  of  the  stenographer's 
salary  as  the  number  of  days  during  which  one  or  more  terms  were  in 
session  in  that  county  bears  to  the  whole  number  of  days  during  which 
the  terms  were  in  session  in  that  district  since  the  last  apportionment 
was  made.  Upon  the  presentation  of  a  certified  copy  of  such  an 
order,  each  county  treasurer  must  pay  to  the  stenographer,  from  the 
court  fund  or  the  fund  from  which  jurors  are  paid,  the  sum  so  appor- 
tioned to  his  county.  After  the  first  day  of  January,  1886,  the  salary 
of  each  stenographer  in  the  third  and  sixth  judicial  districts, 
appointed  pursuant  to  section  two  hundred  and  fifty-eight,  shall  be 
payable  by  the  Comptroller  of  the  State,  in  equal  quarterly  payments, 
upon  a  certificate  of  a  justice  of  the  supreme  court  of  the  judicial  dis- 
trict in  and  for  which  the  stenographer  was  appointed.  To  provide 
the  means  to  pay  said  salaries,  the  Comptroller  of  the  State  shall,  on 
or  before  the  first  day  of  November,  1885,  and  in  each  yetSt  thereafter, 
fix  and  transmit  to  the  clerk  of  each  board  of  supervisors  a  statement 
of  the  sum  to  be  raised  by  the  board  of  supervisors  of  each  of  the 
counties  within  said  district  in  accordance  with  the  amount  of  real 
and  personal  property  in  each  of  said  counties,  as  shown  by  the  last 
annual  assessment  roll  therein.  After  the  first  day  of  January,  1890, 
the  salary  of  each  st(»nographer  in  the  fifth  judicial  district,  appointed 
pursuant  to  section  258,  shall  be  paid  by  the  Comptroller  of  the  State 
in  equal  quarterly  payments,  upon  a  certificate  of  a  justice  of  the 
supreme  court  of  the  judicial  district  in  and  for  which  the  stenographer 
was  appointed.  To  provide  the  means  to  pay  said  salaries  the  Comp- 
troller of  the  State  shall,  on  or  before  the  first  day  of  November,  1889, 
and  each  year  thereafter,  fix  and  transmit  to  the  clerk  of  each  board  of 
supervisors  a  statement  of  the  sum  to  be  raised  by  the  board  of  super- 
visors of  each  of  the  counties  within  said  district,  in  accordance  with 
the  amount  of  taxable  real  and  personal  property  in  each  of  said 
countiea,  as  shown  by  the  last  assessment-roll  therein.  Said  board  of 
supervisors  must  annually  levy  and  cause  to  be  collected  as  a  county 
charge  the  sum  fixed  by  the  comptroller,  and  paid  over  to  the  county 
treasurer  of  each  county,  who  shall  pay  over  the  sum  so  collected  to 
the  Comptroller  of  the  State,  for  the  payment  of  said  salaiies. 
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§  260.  Each  of  .those  stenographers  is  also  entitled  to  payment  of  his  actual 
and  necessary  expenses,  while  attending  court,  including  stationery  and  ♦«»n 
CCD**  for  each  mile  for  his  actual  travel,  between  the  place  of  holding  each 
terni  and  nis  residence,  going  and  returning,  or  from  term  to  term  a3  tlie  case 
may  be.  The  amount  thereof  must  be  certified  by  the  judge  holding  or  pre- 
siding at  the  term,  and  must  be  paid,  upon  his  certificate,  by  the  treasurer  of 
the  county  where  the  term  is  held,  from  the  court  fund,  or  the  fund  from 
which  jurors  are  paid.  But  mileage  shall  not  be  computed  beyond  the  bounds 
of  the  judicial  district,  except  where  the  usual  line  of  travel,  from  one  point 
to  another  within  that  district,  passes  partly  through  another  judicial  district. 

§  261.  When  two  or  more  terms,  at  which  the  stenographer  would  be 
required  to  attend,  by  the  provisions  of  section  two  hundred  and  fifty-eigat 
of  this  act,  are  appointed  to  be  held  at  the  same  time,  the  justices  of  the 
supreme  court,  assigned  to  hold  or  preside  at  the  same,  may  designate  the 
term  at  which  the  stenographer  for  the  district  must  attend,  and^ay  em- 
ploy an  additional  stenographer  to  attend  each  other  term.  In  that  case, 
they  must,  by  a  certificate  signed  by  them,  fix  a  reasonable  sum  for  the 
payment  of  his  services  and  actual  necessary  expenses,  to  and  from,  and 
while  attending  the  term.  The  sum  so  fixed  must  be  paid  by  the  treasurer 
of  the  county,  upon  the  certificate,  from  the  court  fund,  or  the  fund  from 
which  jurors  are  paid  ;  and  the  number  of  days,  during  which  that  term 
was  in  session,  shall  not  be  taken  into  account,  in  making  an  apportionment 
of  salary,  as  prescribed  in  section  two  hundred  and  fifty-nine  of  this  act. 

§  262.  Where  an  official  stenographer,  or  his  assistant,  is  not  in  attend- 
ance, at  a  term  of  the  circuit  court,  or  court  of  oyer  and  terminer,  or  at  a 
special  term  of  the  supreme  court,  wht;te  issues  of  fact  are  triable,  the  judge 
holding  or  presiding  at  the  term,  may,  in  his  discretion,  employ  a  stenog- 
rapher, who  must  be  paid  such  a  compensation,  as  the  judge  fixes  by  his 
certificate,  not  exceeding  ten  dollars  for  each  day's  attendance,  and  ten  cents 
for  each  mile,  for  travel  to  and  from  his  residence,  to  the  place  where  the 
term  is  held,  together  with  a  reasonable  sum  for  stationery.  The  sum  so  fixed . 
is  a  charge  upon  the  county,  in  which  the  term  is  held,  and  the  county  treas> 
urer  must  pay  it,  upon  tne  judge's  certificate,  from  the  court  fund,  or  the 
fund  from  which  jurors  are  paid.  If  it  was  the  duty  of  an  official  stenog- 
rapher, or  his  assistant,  to  attend  the  term,  and  it  does  not  appear  to  the  sat- 
isfaction of  the  judge,  that  the  failure  to  attend  was  excusable,  the  judge 
may,  in  his  discretion,  during  or  after  the  adjournment  of  the  term,  make  an 
order  that  the  sum  so  paid,  or  any  part  thereof,  be  deducted  from  the  sal- 
ary of  the  official  stenographer,  and  that  the  county  have  such  credit  there- 
for, as  justice  requires.  Such  an  order  may  be  revoked  by  the  judge  who 
made  it,  upon  proof  by  aflldavit,  that  the  failure  to  attend  was  excusable. 

TITLE  III. 
Superior  cUy  courts. 
Abticlb  1.  Provisions  applicable  to  all  the  tsuperior  city  courts. 

2.  Bxclueively  applicable  to  N.  T.  oommoD  piaea  and  N.  Y.  superior  coork 
8.  Provisions  exclusively  applicable  to  the  superior  court  of  Buffalo. 
4.  Provisions  exclasively  applicable  to  the  city  court  of  Brooklyn. 
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ARTICLE  FIRST. 
Paotibions  applicablb  to  all  the  Superior  Citt  Oourts. 

f  S68.  General  juriediction  of  the  siipe-  $  274.  Removal  from  supreme  coart  tn 

rior  city  courts.  city  coart  by  consent. 

964.  Domestic  corporations,  etc.,  when  275.  Duty  of  clerks   when    removal 

deemed  residents,  etc.  nude. 

865.  Where  there  are   two   or  mora  276.  Removal  not  to  affect  validity  of 

defendants.  former  proceedingi?,  etc. 

866.  Jurisdiction   to    be    presnmed  ;  277.  When  coanty  jad^e  may  make 

want  of  jurisdiction  matter  of  order. 

defen'ie.  278.  Power  to   send   process  to  any 
80?.  Jurisdiction,  etc.,  to  be  co-exten-  connty. 

aive  with  that  of  supreme  conrt.  279.  Proceedings  commenced  before 
868.  Id.;  in  special  proceedings  oat  of  one  judge  may   be  continued 

conrt.  before  another. 

269.  Actions,  etc.,  may  be   removed  280.  Appointment  of  terms,  etc. 

into  supreme  court.  281.  General   terms  by   whom  held. 
870.  Where,  and  in  what  casen.  order  etc. 

for  removal  to  be  granted.  283.  Id.;  special  and  trial  terms. 

271.  Appeal  from  order  of  removal.  283.  New  records,   etc.,  in  place   of 

272.  Order  to  i>tay  proceedings  to  pro-  those  mutilated  or  injured. 

care  removal.      ^  284.  Clerks  and  depnly-clerks. 

873.  Removal  to  supreme  court,  when  285.  Special  deputy -clerks, 

judges  of  city  court  cannot  act. 

g  263.  The  civil  jurisdiction  of  each  of  the  supeiior  city  courts  extends 
to  the  following  actions  and  special  proceedings,  in  addition  to  the  jurisdic- 
tioQ,  power  and  authority  conferred  upou  it,  in  a  particular  ease,  by  special 
statutory  provision  : 

1.  To  an  action  of  ejectment ;  for  the  partition  of  real  property  ;  for 
dower  ;  to  foreclose  a  mortgage  upon  real  property  or  upon  a  chattel  real ; 
to  compel  the  determination  of  a  claim  to  real  property  ;  for  waste ;  for  a 
nuisance;  or  to  procure  a  judgment  ditecttng  a  conveyance  of  real  prop- 
erty ;  and  to  every  other  action  to  recover,  or  to  procure  a  judgment,  estab- 
lishing, determining,  defining,  forfeiting,  annulling  or  otherwise  affecting  an 
estate,  right,  title,  lien  or  other  interest  in  real  property  or  a  chattel  real. 
But  jurisdiction  attaches  under  this  subdivision  only  where  the  real  prop- 
erty to  which  the  action  relates  is  situated  within  the  city  where  the  conrt 
is  located. 

2.  To  an  action  for  any  other  cause,  where  the  cause  of  action  arost 
within  that  city ;  or  where  the  defendant  is  a  resident  of  that  city ;  or 
where  the  summons  is  personally  served  upon  the  defendant  therein  ;  or 
where  the  action  is  brought  to  recover  a  penalty,  or  for  any  other  cause  of 
aiftion  given  by  the  charter,  a  by-law  or  an  ordinance  of  that  city. 

8.  To  an  action  to  recover  damages  for  an  injury  to  real  property,  or  a 
chattel  real ;  or  for  the  breach  of  a  contract,  express  or  implied,  relating  to 
real  property  or  a  chattel  real;  where  the  real  property  situated  within  that 
dty,  or  where  the  defendant  is  a  resident  of  that  city,  or  whore  the  sum- 
monB  is  personally  served  upon  the  defendant  therein. 

4.  To  an  action  to  recover  a  chattel ;  to  foreclose  or  enforce  a  lien  upon 
pwaonal  property ;  or  to  i*eeover  damages  for  an  injury  to  personal  prop- 
erty ;  where  the  property  to  which  the  action  relates  is  situated  within  that 
city  at  the  time  when  the  action  is  commenced.  If  the  property  consists  of 
one  or  more  shares  in  the  capital  stock  of  a  domestic  corporation  or  joint- 
stock  association,  whose  principal  phice  of  business^is  located  or  established 
within  that  city,  or  of  a  debt  due  from,  or  money,  or  a  thing  in  action,  in 
the  possession  or  under  the  control  of,  such  a  corporation  or  joint-stock 
association,  it  is  deemed  to  be  situated  within  that  city,  within  the  meaning 
of  this  subdivision. 
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5.  To  a  judgment  creditor's  action ;  where  the  judgment  upon  which  tlM 
action  is  founued  was  recovered  in  the  same  court. 

6.  To  an  action  for  any  cause  brought  by  a  resident  of  the  city  wherein 
the  court  is  located,  against  a  natural  person,  who  is  not  a  resident  of  the 
State. 

7.  To  an  action  brought  by  a  resident  of  that  city  against  a  foreign  oor- 
poration,  either  (one)  to  recov^cr  damages  for  the  breach  of  a  contract,  ex- 
pr  ;8S  or  implied,  or  a  sum  payable  by  the  terms  of  a  contract,  ezpcess  or 
implied,  where  the  contract  was  made,  executed  or  delivered  within  (ha 
Staie,  or  where  the  cause  of  action  arose  within  the  State  ;  or  (two)  where 
a  warrant  of  attachment,  granted  in  the  action,  has  been  actually  levied 
within  that  city,  upon  property  of  the  corporation ;  or  (three)  where  the 
summons  is  served  by  delivery  of  a  copy  thereof,  within,  that  sity,  to  an 
officer  of  the  corporation,  as  prescribed  by  law. 

8.  To  the  custody  of  the  person  and  the  care  of  the  property,  concur- 
rently  with  the  supreme  court,  of  a  person  residing  in  that  city,  or  residing 
without  the  State  and  sojourning  in  that  city,  who  is  incompetent  to  man- 
age his  affairs  by  reason  of  lunacy,  idiocy,  or  habitual  drunkenness ;  and  to 
any  special  proceeding  which  the  supreme  court  has  jurisdiction  to  enter* 
tain,  for  the  appointment  of  a  committee  of  the  person  or  of  the  propery  of 
such  an  incompetent  person,  or  for  the  sale  or  other  disposition  of  the  real, 
property,  situated  within  that  city,  of  a  person,  wherever  resident,  who  is 
so  incompetent,  or  who  is  an  infant ;  or  for  the  sale  or  other  disposition  of 
the  property,  or  the  volur^-ary  dissoliicton  of  a  domestic  corporation,  whose 
principal  place  of  business  is  locaied  or  established  within  that  city ;  or  for 
the  sale  or  other  disposition  of  the  real  property,  situated  within  that  city, 
of  a  domestic  corporation,  wherever  it  is  located. 

9.  To  any  other  special  proceeding  which  the  supreme  court  has  jurisdic- 
tion to  entertain,  where  the  person  Hgainst  whom  it  is  brought  is  a  resident 
of  that  city,  or  the  mandate  by  which  the  special  proceeding  is  commenced 
is  personally  served  upon  him  within  that  city,  or  all  the  acts  or  omissions 
upon  which  it  is  founded  were  done  or  committed  within  that  city ;  or  the 
subject  thereof  is  situated  within  that  city  ;  or  where  the  special  proceed- 
ing is  brought  for  such  a  purpose,  or  under  such  circumstances  that  the 
superior  city  court  wuild  have  jurisdiction  of  an  action  for  the  like 
purpose,  or  under  the  like  circumstances,  by  the  terms  of  subdivision  first  of 
this  section. 

§  264.  For  the  purpose  of  determining  the  jurisdiction  of  a  superior  city 
court,  in  a  case  specified  in  the  last  section,  a  domestic  corporation  or  joint- 
stock  association,  whose  principal  place  of  business  is  established,  by  or 
pursuant  to  a  statute,  or  by  its  articles  of  association,  or  is  actually  located, 
within  the  city  wherein  the  court  is  located,  is  deemed  a  resident  of  that 
city  ;  and  personal  service  of  a  summons,  made  within  that  city,  as  pre- 
scribed in  this  act,  or  personal  service  of  a  mandate,  whereby  a  special  pro- 
ceeding is  commenced,  made  within  that  city,  as  prescribed  in  this  act  for 
personal  service  of  a  summons,  is  sufficient  service  thereof  upon  a  domestie 
corporation,  wherever  it  is  located. 

§  265.  Where  an  action  or  a  special  proceeding  is  brought  against  two 
or  more  parties,  and  the  jurisdiction  of  a  superior  city  court  depends  upon 
the  residence  of  a  party,  within  the  city  wherein  the  court  is  located;  or 
personal  service  upon  him,  within  that  city,  of  the  summons  or  the  mandate 
for  the  commencement  of  the  special  proceeding ;  or  the  levying  of  a  war- 
rant of  attachment  within  that  city ;  and  jurisdiction  is  thus  acquired  •• 
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Kgalnst  one  or  more,  but  not  as  against  all  of  them,  the  jurisdicfrion.  with 
respect  to  the  others,  is  governed  by  the  following  rules : 

1.  Where  the  action  or  special  proceeding  is  founded  upon  a  contract, 
upon  which  two  or  more  persons  are  jointly  liable,  and  the  court  has  or 
icquires  jurisdiction  thereof,  as  against  one  of  them,  it  has  jurisdiction 
thereof  as  against  all  the  persons  so  jointly  liable.  But  this  subdivision 
ioes  not  extend  to  a  case,  where  the  liability  is  several,  as  well  as  joint. 

2.  Where  an  action  or  a  special  proceeding  btought  against  a  public 
officer,  together  with  one  or  more  private  persons,  is  founded  upon  an  offic- 
ial act  or  omission ;  or  where  an  action  or  a  special  proceeding  brought 
against  a  corporation,  together  with  one  or  more  natural  persons,  is  founded 
npon  an  act  or  omission  of  the  corporation;  and  the  court  has  or  acquires 
jurisdiction  thereof,  as  against  the  public  officer  or  the  corporation  ;  it  has 
jnrfpdiction  thereof  as  against  all  persons,  who  are  necessary  parties  to  the 
complete  determination  of  the  controverey. 

8.  Where  it  is  not  necessary  to  the  complete  determination  of  the  con- 
troversy, that  all  the  parties  thereto  should  be  subjected  to  the  jurisdiction 
01  the  court,  the  action  or  special  proceeding  may  be  discontinued  or  dis- 
missed, as  to  the  parties  over  whom  the  court  has  not  jurisdiction,  and  pro- 
ceed as  to  the  others,  as  if  they  were  the  only  parties  against  whom  it  was 
^roueht. 

§  266.  The  jurisdiction  of  a  superior  city  court,  in  an  action  or  a  special 
fvoceeding  brought  therein,  must  always  be  presumed.  It  is  not  neces- 
i*9vy  to  set  forth  in  a  complaint  in  such  an  action,  or  in  the  petition  or 
»f-.ner  statement  of  the  case  in  such  a  special  proceeding,  any  of  the  juris- 
dictional facts  specified  in  section  two  hundred  and  sixty-three  of  this  act  ■ 
and  where  the  defendant  in  the  action,  or  the  person  against  whom  the  sp^ 
cial  proceeding  is  instituted,  appears,  the  want  of  jurisdiction,  by  reason 
ai  the  non-existence  of  any  of  those  facts,  is  a  matter  of  defence,  and  is 
waived  by  the  appearance,  unless  it  is  pleaded  in  defence. 

§  267-  Where  a  superior  city  court  has  jurisdiction  of  an  action  or  spe- 
cial proceeding,  it  possesses  the  same  jurisdiction,  authority,  and  power, 
in  and  over  the  same,  and  in  the  course  of  the  proceedings  therein,  which 
the  supreme  court  possesses  in  a  like  case ;  and  it  may  render  any  jiidgmeni, 
or  grant  either  party  any  relief,  which  the  supreme  court  might  render  or 
grant  in  a  like  case,  and  may  enforce  its  mandates  in  like  manner  as  the 
supreme  court.  And  each  judge  of  the  superior  city  court  possesses  the 
same  power  and  authority,  in  the  action  or  special  proceeding,  which  a  jus- 
tice of  the  supreme  court  possesses,  in  a  like  action  or  special  proceeding, 
brought  in  the  supreme  court. 

§  268.  Each  judge  of  a  superior  city  court  also  possesses  the  same  power 
ana  authority,  in  a  special  proceeding,  which  can  be  lawfully  instituted 
before  him,  out  of  court,  which  a  justice  of  the  supreme  court  possesses  in 
a  like  special  proceeding,  instituted  before  him  in  like  manner. 

§  269.  The  supreme  court  may,  by  an  order,  made  at  any  time  after 
joinder  of  an  issue  of  fact,  and  before  the  trial  thereof,  remove  to  itself  an 
action  or  a  special  proceeding  pending  in  a  superior  city  court,  for  the  pur- 
pose of  changing  the  place  of  trial  or  hearing  thereof.  Where  an  order 
for  a  removal  is  made,  as  prescribed  in  this  section,  the  place  of  trial  or 
healing  must^be  changed  by  the  same  order  to  another  county.  A  certified 
copy  of  the  order  must  be  filed  in  the  office  of  the  clerk  of  the  court,  in 
which  the  action  or  special  proceeding  was  commenced.  Thereupon  it  is 
rtmoTed  into  the  supreme  court ;  apd  thf  subsequent  proceedings  therein 
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must  be  ib»  same,  u  if  it  had  been  originallj  brought  in  tUe  auprein* 
conrL 

§  270.  An  order  for  the  removal  of  an  action  or  special  proceeding,  ai 
prescribed  in  the  last  section,  can  be  made  only  upon  notice,  and  by  a  ?p^ 
ciel  term  of  the  supreme  court,  where  the  motion  might  be  made,  if  the 
action  or  special  proceeding  was  pending  in  the  supreme  court,  and  bix>*jght 
in  the  county  where  the  superior  city  court  is  located ;  and  in  a  case,  whei* 
an  order,  changing  in  like  manner  the  place  of  trial  or  hearing,  wculd  be 
granted,  if  the  action  or  special  proceeding  was  pending  in  Ifie  supreme 
court. 

§  271.  An  appeal  from  an  order,  made  upon  such  a  motion,  must  be 
taken  and  heard  in  like  manner,  as  il  the  action  or  special  proceeding  was 
pending  in  the  supreme  court,  und  triable  in  the  county  from  which  the 
place  of  trial  is  changed.  Such  an  appeal  brings  up  to  the  general  term, 
and  thence  to  the  court  of  appeals,  if  the  order  is  appealable  to  that  court, 
all  questions  which  were  before  the  special  term,  and  the  appellate  tribunal 
must  dispose  of  the  same,  as  if  they  were  originally  presented  to  it. 

§  272.  An  order  to  stay  proceedings,  for  the  purpose  of  affording  an 
opportunity  to  make  such  an  application  for  removal,  may  be  made  by  a 
judge,  authorized  to  make  an  order  to  stay  proceedings,  either  in  the  court 
where  the  action  or  special  proceeding  is  pendiag,  or  in  the  supreme  court, 
and  with  like  e£ect,  and  under  like  circumstances. 

§  273.  If  aH  ^>c  -ucfges  of  a  superior  city  court  are,  for  any  reason,  in- 
capable of  sittinfT  uD0i>  the  trial  of  an  action,  or  the  hearing  of  a  special 
proceeding  pendiug  tnerein,  or  if  all,  or  all  but  one,  of  the  judges  of  a 
superior  city  court  are  incapable  of  siU^l^  upon  the  hearing  of  an  appeal 
therein,  (he  judges  of  the  court,  or  a  majority  of  them,  must  make  and  file 
in  the  oflSce  of  the  clerk  of  the  court  a  certificate  of  the  fact.  Thereupon 
the  action  or  special  proceeding  is  removed  to  the  supreme  court ;  and  the 
subsequent  proceedings  therein  must  be  ti.e  same  as  if  it  had  been  originally 
brought  in  the  supreme  court. 

§274.  The  supreme  court,  w^here  the  parties  manifest  in  writing  their 
consent,  must  make  an  order  directing  that  an  action  or  special  proceeding, 
pending  in  that  court  and  triable  in  a  county  where  a  superior  city  court  is 
located,  be  removed  to  the  superior  city  court,  or,  in  the  city  of  New  York, 
to  either  of  those  courts  therein,  as  specified  in  the  consent.  A  certified 
copy  of  Ihe  order  must  be  filed  in  the  office  of  the  clerk  of  the  court  to 
which  the  action  or  special  proceeding  is  ordered  to  be  removed.  There- 
upon it  is  removed  accordingly ;  and  all  subsequent  proceedings  therein 
must  be  the  same  as  if  it  had  been  originally  brought  in  the  superior  city 
court.  "^ 

§  275.  Where  an  action  or  special  proceeding  is  removed  from  one  court 
to  another,  as  prescribed  in  this  article,  the  clerk  of  the  court  from  which  it 
it  removed  must  forthwith  deliver  to  the  clerk  of  the  court  to  whicli  it  is 
removed  all  papers  filed  therein,  and  certified  copies  of  all  minutes  and 
entries  relating  thereto,  which  must  be  filed,  entered,  or  recorded,  as  the 
case  requires,  in  the  office  of  the  last  mentioned  clerk.  If  the  action  or 
special  proceeding  is  removed  to  the  supreme  court,  and  the  place  of  trial 
or  hearing  changed,  the  delivery  must  be  made  to  the  clerk  of  the  county  in 
which  the  order  of  removal  directs  the  trial  or  hearing  to  be  had. 

J  276.  The  removal  of  an  action  or  special  proceeding,  as  prescribed  in 
I9(|9  ^rticl^i  does  not  invalidate  or  in  any  manner  impair^  a  proceea^  9f#Tiii 
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ional  remedy,  ot  oihet  plfooeeding,  or  a  bond,  nndertaking,  or  recogni- 
zance, in  the  action  of  special  proceeding  so  removed;  each  of  which 
continues  to  have  the  same  validity  and  effect  as  if  the  removal  had 
not  been  made.  Where  bail  has  been  given,  the  surrender  of  the  de- 
fendant in  the  court  to  which  the  action  or  special  proceeding  was  re- 
moved has  the  same  effect  as  a  surrender  in  the  court  from  which  it 
was  removed  would  have  had  if  the  action  or  special  proceeding  had 
remained  therein. 

§  277.  In  an  action  or  special  proceeding  brought  in  a  superior  city 
court,  an  order  may  be  made  without  notice,  or  an  order  to  stay  pro- 
ceedings may  be  made  upon  notice,  by  thejcounty  judge  of  the  county 
where  the  court  is  situated,  ^r  of  the  couniy  where  the  attorney  for 
the  applicant  resides,  in  a  case  where  a  jndge  of  the  superior  city  court 
might  make  the  same  out  of  court,  and  with  like  effect. 

§  278l»  A  superior  city  court  has  power,  in  an  action  or  special  pro- 
ceeding of  which  it  has  jurisdiction,  to  send  its  process  and  other  man- 
dates into  any  county  of  tiie  State,  for  service  or  execution,  and  to  enforce 
obedipuce  thereto,  with  like  power  and  authority  as  the  supreme  court, 

§  279.  A  special  proceeding,  instituted  before  a  judge  of  the  supe- 
rior court  of  Buffalo,  or  the  city  court  of  Brooklyn,  or  a  proceeding  com- 
menced before  a  judge  of  either  of  those  courts,  out  of  court,  in  an 
action  or  special  proceeding  pending  in  his  court,  may  be  continued, 
from  time  to  time,  before  one  or  more  other  judges  of  the  same  court, 
as  prescribed  by  law,  with  respect  to  like  proceedings,  before  a  judge 
of  a  court  of  record  in  the  city  of  New  York. 

§  280.  The  judged  of  each  superior  city  court,  or  a  majority  of  them, 
must,  from  time  to  time,  appoint  the  times  for  holdi.jg  the  general, 
special,  and  trial  terms  of  their  court.  They -must  also  assign  the 
judges  to  hold  each  of  the  terms,  and  designate  the  trial  terms  at  which 
issues  of  fact  are  triable  by  a  jury.  A  general,  a  special,  and  one  or 
more  trial  terms  may  be  sppointed  to  be  held,  and  may  be  held,  at  the 
same  time.  Thd  judges,  or  a  majority  of  them,  must  also  appoint  rea- 
sonable tipies,  when  a  judge  must  attend  at  chambers,  and  designate 
the  jndge  to  attend  for  that  purpose.  Each  appointment,  made  as 
prescribed  in  this  section,  must  be  8ignf>d.by  the  judges  making  the 
same,  and  filed  in  the  clerk's  office.  A  copy  thereof  must  be  published 
in  the  newspaper  prmted  in  Albany,  in  which  legal  notices  are  required 
to  be  published,  and  in  two  newspapers  printed  in  the  city  where  the 
court  IS  located,  at  lea^  once  in  each  week  for  three  successive  weeks, 
before  a  term  is  held  by  virtue  thereof. 

§  281,  A  general  term  of  a  superior  city  court  must  be  held  by  at 
least  t\vo  judges.  Two  must  concur  to  determine  a  cause;  otherwise  it 
must  be  reheard;  except  that  if  the  remaining  judge  or  judges  are  dis- 
qualified to  sit  upon  an  appeal,  the  judgment  or  order  appealed  from 
must  be  affirmed,  unless  a  rehearing  is  directed. 

§  282.  A  special  term  or  a  trial  term  of  a  superior  city  court  must 
be  held  by  one  judge. 

§  283«  When  the  chief-judge  of  a  superior  city  court  certifies, 
that  a  book  of  minutes,  records,  indices,  or  dockets  of  judgments, 
in  the  office  of  the  clerk  of  the  court,  has  become  so  mutilated,  or 
injured,  that  it  oannot  be  conveniently  used  or  correctly  examined, 
the  clerk  of  the  court  must  cause  a  copy  thereof  to  be  made.  The 
expense  of  making  the  copy,  not  exceeding  ten  cents  for  each  folio, 
is  a  charge,  in  the  city  of  New  York,  upon  thfet  city,  and  in  the 
city  of  Buffalo,  or  the  city  of  Brooklyn,  upon  the  county  where 
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the  court  is  located  ;  and  it  must  be  paid  by  the  comptroller  of  the  city  of 
New  Yorlc,  or  the  county  treasurer,  as  the  case  requires,  upon  the  certificate 
of  the  clerk,  that  the  copy  was  made  pursuant  to  his  direction.  The  copy, 
when  certiiied  by  the  clerk  to  be  a  correct  copy  of  the  original,  has,  pi-e- 
sumptively,  the  effect  of  the  original.  The  original  must  be  preserved, 
and  may  be  referred  to  at  any  time,  by  the  direction  of  a  judge  of  the 
<;ourt. 

§  284.  Each  superior  city  court  has  a  clerk,  who  is  appointed,  and  may 
be  removed  at  pleasure,  by  the  judges  of  the  court,  or  a  majority  of  them. 
Each  clerk,  by  a  writing  under  his  hand  and  the  seal  of  the  court,  filed  in 
his  office,  must  appoint,  and  may  at  pleasure  remove,  a  deputy-clerk.  The 
deputy-clerk  has  ail  the  powers,  and  may  perform  all  the  duties  of  the 
clerk,  when  the  oflice  of  clerk  is  vacant,  or  at  the  clerk's  office,  when 
the  clerk  is  absent  therefrom,  or  at  a  term  or  sitting  of  the  court,  which 
the  deputy-clerk  attends.  Each  clerk  and  each  deputy-clerk  must  sub5:cribe 
and  file  in  the  clerk's  office,  the  Constitutional  oath  of  office;  and  is  entitled 
to  a  salary,  fixed  and  to  be  paid  as  prescribed  by  law. 

§  285.  [anCd  1879.]  A  special  deputy-clerk  of  a  superior  city  court, 
appointed  as  prescribed  by  law,  possesses  the  same  powers  as  the  clerk,  at 
a  sitting  or  term  of  the  court  which  he  attends,  with  respect  to  the  business 
transacted  thereat. 

ARTICLE  SECOND. 
Protisions  exclusitelt   applicable  to   TBI   Court  of  Common  Plus 

lOR  THE   CiTT   AND   CoUNTY    OP  NeW   ToRK,  AND  THE   SUPERIOR   COURT   Of 

THE  City  op  New  York. 

$  288.  Special  jurisdiction  of  the  com-  %  288.  Aisistance,  etQ.,  In  clerks'*  offices, 

mon  pleas.  289.  Stenographers. 

267.  Each   court   to   consist    of    six  290.  Stenographer  for  extra  term, 

judges  ;  chief -judge.  291.  Criers. 

§  286.  [am'd  1877.]  In  addition  to  the  jurisdiction  defined  in  sections 
two  hundred  and  sixty-three,  two  hundred  and  sixty-four  and  two  hundred 
and  sixty-five  of  this  act,  the  court  of  common  pleas  for  the  city  and  county 
of  New  York,  has  power  and  jurisdiction  to  vacate  and  set  aside  a  judg. 
ment  entered  in  any  court  held  within  that  city  and  county,  upon  a  forfeited 
lecognizance,  upon  the  terms  and  conditions  specially  prescribed  by  law  for 
that  purpose ;  to  remit  a  fine  of  forfeited  recognizance,  in  a  case  where  a 
county  court  can  remit  the  same,  and  in  like  manner ;  and  to  entertain  any 
special  proceeding,  which,  in  any  county  except  New  York,  may  be  insti- 
tuted in  the  county  court. 

§  287.  The  court  of  common  pleas  for  the  city  and  county  of  New  York, 
and  the  superior  court  of  the  city  of  New  York,  consist  of  six  judges  for 
each  court ;  one  of  whom  must  from  time  to  time,  as  a  vacancy  occurs,  be 
appointed  chief  judge  of  his  court,  as  prescribed  in  the  Constitution. 

§  288.  The  clerk  of  each  of  those  courts  may  appoint  and  at  pleasure 
remove,  such  special  deputy-clerks  and  o.her  assistants,  as  he  deems  neces* 
sary  ;  but  a  special  deputy-clerk  or  an  assistant,  so  appointed,  is  not  enti- 
tled to  any  compensation  out  of  the  treasury  of  the  city  of  New  York, 
unless  his  compensation  is  fixed  by  law,  or  allowed  pursuant  to  law. 

§  289.  The  judges  of  each  of  those  courts,  or  a  majority  of  them,  must 
appoint,  and  may  at  pleasure  remove  a  stenographer  fo»  each  term  of  the 
court,  for  the  trial  of  issues  of  fact,  constituting  a  distinct  part.  Each 
Stenographer  so  appointed  is  entitled  to  a  salary,  fixed  and  to  be  paid  at 
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prescribed  by  law.  lie  must  attend  all  tbe  sittings  of  the  part  for  which 
he  is  appointed.  If  the  judge  requires  a  copy  of  any  proceedings,  written 
out  at  length  from  the  stenographic  notes,  he  may  make  an  order  directing 
one-half  of  the  stenographer's  fees  therefor,  to  be  paid  by  each  of  the  par- 
ties to  the  action  or  special  proceeding,  at  the  rate  of  ten  cents  for  each 
folio  so  written  'rut,  and  may  enforce  payment  thereof.  If  there  are  two 
or  more  parties  on  the  same  side,  the  order  may  direct  either  of  them  to 
pay  the  sum  payable  by  their  side  for  the  stenographer's  fees,  or  it  may 
apportion  the  payment  thereof  among  them,  as  tbe  judge  deems  just. 

g  290.  The  judge  who  holds  an  extraordinary  trial  term  of  either  of 
those  courts,  must  appoint  a  stenographer  for  that  term,  who  is  subject  to 
all  the  ppovisions  of  law  relating  to  an  assistant  stenographer,  and  is  enti- 
tled to  a  compensation,  at  the  rate  and  in  the  manner  prescribed  by  law  for 
the  official  stenographer. 

§  291.  Tbe  judges  of  each  of  those  courts,  or  a  majority  of  them,  must 
Appoint,  and  may  at  pleasure  remove,  one  crier  for  their  court.  Each  crier 
80  appoiifted  is  entitled  to  a  salary,  fixed  and  to  be  paid  as  prescribed  by 
law.     He  is  not  entHled  to  any  other  compensation. 

ARTICLE  THIRD. 
Provisions  exclijsitelt  applicable  to  the  Superior  Court  or  Buffalo. 

$  293.  Additional  jarisdiction.  $  300.  Stenographer. 

893.  Id.;  in  special  proceedings.  301.  Crier. 

394.  Exclusive  powers iu  certain  cases.  302.  Sheriff,  constables,  etc.,  to  attend 

295.  Conrl  to  consist  of  three  judges  ;  court ;  special  powers  in  con- 

chief -jndge.  terapt  cases,  etc. 

296.  NamJber    of    general   and   trial  803.  Assessors  to  return  Jury  list. 

terms.  •  304.  Drawing  trial  jurors. 

297.  Demurrers  to  be  tried  at  general  805.  Notifying    trial    jurors  ;     their 

term.  f<^es«. 

298.  Clerk  may  charge  feet*.  306.  Additional    jurors  may   be  or- 

299.  Deputy- cierk  and  special  deputy-  dered. 

clerk. 

g  292.  In  addition  to  the  jurisdiction  defined  in  sections  two  hundred  and 
sixty-three,  two  hundred  and  sixty-four,  and  two  hundred  and  sixty>five 
of  this  act,  the  jurisdiction  of  the  superior  court  of  Buifalo  extends  to  the 
following  actions  and  special  proceedings  : 

1.  To  an  action  founded  upon  a  contract,  where  the  defendant,  or,  if 
there  are  two  or  more  defendants,  where  either  of  them,  is  a  resident  of 
that  city,  or  occupies  a  tenement,  for  the  transaction  of  bis  or*  their  ordi- 
nary business,  in  that  city  ;  or  where  the  summons  is  served  upon  either  of 
them  in  that  city ;  or  where  the  contract  was  made  in  that  city. 
-  2.  To  an  action  for  any  other  cause,  where  the  defendant,  or,  if  there  are 
two  or  more  defendants,  where  all  the  defendants  proceeded  against,  oc- 
cupy a  tenement  in  that  city,  for  the  transaction  of  their  ordinary  busi- 
ness. 

3.  To  an  action  to  recover  damages  against  one  or  more  common  carriers, 
not  being  residents  of  the  State,  where  the  defendant,  or,  if  there  are  two 
or  more  defendants  jointly  liable,  where  one  of  them  has  property  in  that 

city. 

4.  To  an  action  against  a  domestic  corporation,  which  transacts  its  gen- 
eral business  in  that  city,  or  has  an  office  or  agency  in  that  city,  for  the 
transaction  of  business;  or  against  a  foreign  corporation,  which  has 
property  in  that  city,  or  an  agency  therein. 

5.  To  an  action  or  special  proceeding  against  the  city  of  Buffalo,  or  an 
i^fficer  thereof. 


IS  BUFFALO  SUPERIOR  COURT.  g§  293^01 

8  293.  The  court  also  possesses  and  exercises,  within  the  city  of  Buffalo^ 
in  any  matter  which  arises,  or  the  subject  whereof  is  located  or  situated 
within  that  city,  jurisdiction,  power  and  authority,  concurrent  and  co- 
•xtensivc  with  those  conferred  upon  the  supreme  court,  in  a  liiie  case,  by 
any  statutory  provision. 

§  294.  The  court  also  possesses  exclusive  jurisdiction  and  power  as  fol* 
lows : 

1.  Where  an  action,  commenced  in  a  justice*s  court  in  the  city  of  Buffalo, 
has  been  discontinued  upon  the  delivery  of  an  undertaking,  because  the 
title  to  real  property  came  in  question,  it  possesses  exclusive  jurisdiction  of 
an  action  for  tlie  same  cause,  brought  pursuant  to  the  undertaking. 

2.  It  has  exclusive  power  to  remit  a  fine  imposed  or  a  recognizance 
estreated  by  it. 

§  295.  The  court  consists  of  three  judges;  one  of  whom  must,  from 
time  to  time,  as  a  vacancy  occurs,  be  appointed  chief  judge,  as  pr^oribed 
in  the  Constitution. 

« 

§  296.  At  least  four  general  terms  and  six  trial  terms  of  the  court  most 
be  appointed  to  bo  held  in  each  year. 

g  297.  [amd  1879.]  An  issue  of  law  in  an  action  in  the  court  mnst  be 
tried  at  the  general  term. 

§  298.  The  clerk  of  the  court  is  entitled,  in  addition  to  his  salary,  for 
any  service  performed  by  him,  to  the  fee  allowed  by  law  to  a  county  clerk, 
for  a  similar  service,  performed  in  the  supreme  court,  or  the  court  of  oyer 
and  terminer. 

§  299.  Where  the  deputy-clerk  of  the  court  dies,  resigns,  removes  from 
the  city,  is  removed  from  office,  or  becomes  otherwise  incapable  of  acting, 
the  clerk  must  appoint  a  deputy-clerk  in  his  place.  The  clerk,  if  iha 
Judges  of  the  court,  or  a  majo-ity  of  them,  deem  it  necessary  for  the  proper 
transaction  of  its  business,  from  time  to  time  must  appoint,  and  may  a1 
pleasure  remove,  in  the  manne*  presciibed  by  law  for  the  appointment  and 
removal  of  a  deputy-clerk,  a  special  deputy-clerk,  whose  compensation  must 
be  paid  by  the  clerk. 

§  300.  [arri'd  1886.]  The  judges  of  the  court,  or  a  majority  of  them, 
must  appoint,  and  may  at  pleasure  i-emove,  a  stenographer  of  the  court  and 
an  assisjiant  stenographer  who  is  entitled  to  a  salary  fixed  and  to  be  paid 
as  prescribed  by  law.  He  or  his  assistant  must  attend  each  term  of  the 
court  where  issues  of  fact  in  civil  or  criminal  causes  are  triable,  and  shall 
report  and  transcribe  opinions  for  the  judges  of  said  court,  or  either  of  them, 
when  required,  without  additional  compensation  ;  and  shall,  within  twenty 
days  after  notice  by  a  party  that  he  intends  to  appeal,  move  for  a  new  trial, 
or  make  a  case  or  a  bill  of  exceptions  in  any  action  or  special  proceeding 
in  which  a  trial  has  been  had  in  said  court,  file  with  the  clerk  of  said  court 
a  transcript  of  the  minutes  taken  by  him  on  such  trial.  The  stenographer 
making  such  transcript  shall  be  entitled,  upon  the  certificate  of  the  judge 
holding  the  court  at  which  the  trial  took  place,  to  receive  the  sum  of  six 
cents  for  each  one  hundred  words  of  such  transcript,  to  be  paid  as  follows : 

1.  In  a  civil  action  or  special  proceeding  by  the  treasurer  of  the  city  of 
Buffalo.  2.  In  a  criminal  action  or  special  proceeding  by  the  county  treas- 
urer of  the  county  of  Erie  ;  provided,  however,  that  no  greater  sum  than 
$1,000  shall  be  paid  out  in  any  one  year  for  the  transcripts  of  the  stenogra- 
phic minutes  to  be  made  and  filed  pursuant  to  the  provisions  of  this  act.* 

§  301.  [am"dlS88.1  The  judges,  or  a  majority  of  them,  from  time  to  time, 
must  appoint,  and  may  at  plearare  remove,  a  crier  for  the  court,  who  is  entitlea 
to  a  salary  fixed  and  to  be  paid  as  prescribed  by  law,  and  an  officer  for  the  court 
who  shall  perform  such  duties  as  the  court  shall  prescribe.    He  shall  receive  an 
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annoal  salary  of  one  tbousand  dollars,  which  shall  be  paid  hj  the  city  of  Baffalo 
«0  other  city  officers  are  paid.  He  shall  take  the  oath  of  office  prescribed  by  the 
c<Hi8tttution,  and  shall  possess  all  the  powers  of  a  patrolman  of  tne  city  of  Bdndo. 
The  said  officers  shall  receive  no  compensation  except  their  respective  salaries. 

§  302.  The  sh'^riff  of  the  county  of  Erie,  or  his  under-sheri^,  or  a  de- 
puty-sheriff, designated  by  tiim,  and  as  many  policemen  of  the  city  of  Buf- 
faly,  as  tlie  court  directs,  must  attend  each  term  of  the  court.  A  policeman, 
in  attendance  upon  a  term  of  the  court,  may,  under  the  direction  of  the 
judge  presiding  at  or  holding  the  term,  notify*  talesmen  or  additional  jurors, 
•ad  execute  a  mandate  of  the  court,  issued  in  a  case  of  contebipt,  w.th  like 
effect  and  in  like  manner  as  if  he  wua  the  sheriff.  But  a  policeman  is  not 
entitled  to  any  fees,  or  other  compensation,  except  bis  salary,  for  a  service 
perlormed  bj  him,  as  prescribed  in  this  section. 

^  803.  lam*d  1889,  1887.]  The  chief  jud^e,  or  in  case  of  his  inability 
from  any  cause  to  acl^  then  one  of  the  other  judges,  and  the  clerk  of 
the  court,  together  with  the  assessors  of  the  city  of  BufBulo,  must  in 
ibe  montli  of  May  in  each  year,  meet  at  the  assessor's  office  and  make 
out,  certify  and  file  in  the  clerk's  office,  a  list  of  not  less  than  six  hun- 
dred residents  of  that  oiUjr,  not  exempt  from  jury  duty,  and  qnalified  to 
■erye  as  trial  jurors  in  the  court.  The  persons  named  in  such  list  must 
be  selected  from  those  assessed  on  the  last  annual  ward  assessment- 
rolls  of  the  city,  and  in  making  such  selection  they  shall  take  the  names 
«f  such  only  as  arc  :' 

1.  Male  citizens  of  the  United  States  and  residents  of  the  city. 

9.  Not  less  than  twenty-one,  nor  more  than  sixty  years  oi  age. 

3.  At  the  time,  assessed  ior  personal  property  belonging  to  them  in 
their  own  right  to  the  amount  of  two  hundred  and  fifty  dollars,  or  who 
•hall  haye  a  freehold  estate  in  real  property  in  the  county  of  Erie  belong- 
ing to  them  in  their  own  right,  or  in  &e  right  of  their  wives,  to  the  value 
of  one  hundred  and  fii'ty  dollars. 

4.  In  the  possession  of  their  natural  faculties,  and  not  infirm  or  de- 
crepit. ^  .  ^ 

6.  Freefk-om  all  legal  exceptions,  of  fair  character,  of  approved  integ- 
rity, of  sound  judgment,  well  informed,  and  able  to  read  and  write  the 
English  language  understandiugly,*and  whose  name  does  not  appear  on 
the  list  of  jurors  drawn  for  the  circuit  court  for  the  county  of  Erie.  Only 
•ach  persons  as  shall  possess  the  above  qualifications,  and  who  have  not 
•erved  twelve  days  the  prerious  year  as  trial  jurors  in  this  court,  shall 
be  qualified- to  serve  as  trial  jurors.  The  court  at  any  term  thereof,  m4y 
make  an  order  directing  the  assessors  and  clerk  of  the  court  to  meet  with 
one  of  the  judges,  and  to  make  out,  certify  and  file  in  the  clerk's  office, 
within  a  time  specified  in  fie  order,  a  new  list  of  jurors,  or  a  list  of  any 
number  of  additional  jurora ;  and.it  may  punish  an  omission  to  obey  such 
order  as  a  contempt.  The  list  made  out  in  pursuance  of  the  provisions  of 
this  section  shaU  contain  the  Christian  and  surname  at  length  of  the  per- 
■ona  named  therein,  their  respective  places  of  residence  and  their  seyeral 
Q«9«pation9  in  so  far  as  the  same  can  be  ascertained. 

&  S04  rom'd  1887.1  At  least  fourteen  days  before  the  tftne  appointed 
for  holtog  a  term  of  the  court,  where  issues  of  fact  in  civil  or  criming 
2^^  a^  triable,  the  clerk  of  the  court,  in  the  presence  of  a  judge  thereof 
SwtXw  from  theUst  soreturned  by  the  assessors  the  iiamoof  sixtrper- 
SSi,  orllch  other  number.as  the  court,  at  any  term  thereof^^^^ 
M  teial  jurors.  The  drawing  must  be  conducted  as  prescnbed  by  law  for  the 
SKg  of  teial  jurors  by  a  county  clerk,  except  that  notice  thereof  is 
•^nefiLMrV  A  list  of  the  names  of  the  persons  so  drawn  must  be  cer- 
Sflld^f^ttendSK  judge  a^^  the  clerkVand  deliyered  to  the  sheriff  of 
^e^^^XTZKr^u^^  notify  each  of  the  Pe"on.  named  in 
Zdl  l^Lin  the  manner  prescribed  by  law  for  notifymg  a  jjror  to  attend 
I  torn  ofThfci^^^^  8ha^  "at  m  wme  time  notiiy  tmch  person 
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io  attend  before  said  judge,  or  one  of  the  Judges  of  the  court,  ai  th€ 
ohambers  thereof,  at  a  time  mentioned  in  said  notice  to  be  fixed  by  the 
judge  present  at  the  drawing  of  such  trial  jurors,  and  which  enall  be  stated 
in  the  list  daliverad  to  the  sheriff,  not  less  than  eight  days  before  the  time 
appointed  lor  the  hollmj?  of  a  term  of  said  court,  for  the  purpose  of  an- 
swering concerning  his  qaali^eatioQS  as  a  juror.  A  person  so  notified  must 
attend  and  answer  accor  Jiagiy.  If  he  fails  to  attend  as  specified  in  the 
notice,  for  any  c^use  except  physical  inability,  or  some  other  cause  sat- 
isfactory to  the  judge,  or  if  he  refuses  to  be  sworn,  or  to  answer  any  legal 
or  pertinent  question  put  to  him  by  the  judge,  he  shall  be  guilty  of  con- 
tempt, and  punished  accordingly.  At  the  time  mentioned  in  said  notice, 
the  judge  shall  examine  upon  oath,  ail  such  persons  as  appear  before  him 
pursuant  to  such  notice  for  the  purpose  of  ascertaining  whether  they 
possess  the  qualifications  for  jurors  prescribed  by  law,  and  may  in  his  dis- 
cretion, direct  tne  clerk  to  take  the  deposition  of  such  persons ;  and  all 
such  depositions  shall  be  filed  by  the  clerk  in  his  office.  All  applications 
to  be  exchsed  from  service  as  such  juror,  and  all  claims  for  exemption 
from  service  as  such  juror  must  be  made  by  the  person  so  notified  to 
appear  at  this  time.  Persons  not  qualified  to  act  as  jurors  poi'suant  to  the 
provisions  of  this  act,  and  persons  claiming  exemption  for  any  cause  and 
satisfying  the  judge  of  their  right  to  such  exemption,  shall  be  excused 
from  serving  as  jurors.  From  the  number  thus  found  to  be  qualified  to 
serve  as  jurors,  the  judge  and  clerk  shall  make  a  list,  the  names  of  thirty- 
six  persons,  who  shall  have  been  drawn  to  serve  as  trial  jurors,  and  shall 
certify  and  file  the  list  with  the  clerk,  and  the  persons  so  selected  and  cer- 
tified shall  constitute  the  trial  jurors  for  that  term,  and  the  names  of  those 
persons  not  disqualified  shall  be  returned  to  the  box.  Persons  who  appear 
before  a  judge  for  examination,  pursuant  to  the  provisions  of  this  section, 
shall  be.  entitled  to  the  same  fees  as  jurors  summoned  to  attend  a  term  of 
the  circuit  court.  The  judge  holding  a  term  may  in  his  discretion,  excuse 
a  trial  juror  from  service  for  a  limited  time  at  that  term,  where  the 
exigencies  of  his  business  or  other  cause  require  his  temporary  absence. 
The  judge  may  also  discharge  for  the  term,  one  or  more  jurors  notified 
and  attt^dlno^,  whose  further  attendance  is  not  required  for  the  trial  of 
issues  at  that  term,  or  he  may  discharge  until  a  day  certain,  one  or  more 
jurors  notified  and  attending,  whose  attendance  will  not  be  required  for  the 
trial  of  issues  until  that  day.  Each  juror  so  discharged  until  a  certain 
•  day  must  attend,  upon  the  opening  of  the  court  on  that  day  and  thereafter 
until  he  is  discharged,  without  further  notice.  If  he  fails  to  so  do,  he  is 
liable  to  the  same  punishment  and  the  same  proceedings  must  be  taken  as 
if  he  had  failed  to  attend  at  the  time  fixed  in  the  notice  given  to  him. 
Except  as  above  provided  a  court  or  judge  shall  not  excuse  a  person  liable 
to  serve  as  a  trial  juror,  and  duly  drawn  and  notified,  unless  it  be  shown 
by  the  oath  of  the  juror,  or  by  the  oath  of  another  person  acquainted  with 
the  facts,  that  the  cause  for  his  excuse  did  not  exist  at  the  time  he  was  re- 
quired to  appear  before  the  judge  at  chambers. 

§  805..  larnd  1887.]  The  sheriff  must  notify  each  of  the  personi 
drawn  as  trial  jurors  as  provided  by  section  three  .hundred  and  four  of 
this  .act,  as  prescribed  by  law  for  notifying  a  juror  drawn  to  attend  a  term  of 
the  circmt  court.  Before  the  day  fixed  for  the  juror  to  appear  before  the 
judge  as  provided  by  section  three  hundred  and  four,  the  sheriff  must  file 
the  list  with  the  clerk,  accompanied  with  his  return,  specifying  who  were 
notified  and  the  manner  in  which  each  person  was  notified.  The  clerk  must 
make  the  same  disposition  of  the  ballots  containing  the  names  of  the  jurors 
who  have  served,  of  those  who  did  not  appear,  and  of  those  who  were 
discharged,  as  prescribed  by  law  with  respect  to  the  circuit  court.  Each 
juror  attending  a  term  of  the  court  must  be  paid  by  the  county  of  Erie, 
the  same  compensation  as  a  juror  attending  the  circuit  court. 

6  806.    At  a  term  where  issues  of  facl^  in  oivil  or  criminal  oaosas,  ar^ 
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triable,  the  court  may,  in  its  discretion,  direct  additional  jurors  to  be  drawn 
from  anj  list  returned  by  the  assessors,  and  require  the  sheriff,  or  a  police* 
man  in  attendance  upon  the  term,  forthwith  to  notify  them  to  attend ;  and 
if  a  person  so  drawn  cannot  be. found,  the  court  may  cause  bia  name  to  b« 
returned  to  the  box. 

AKTICLE  FOURTH. 

Provisions  xxclusitelt  applicable  to  the  Citt  Court  or  Brookltn. 

{  d07.  Court  conBlHts  of  three  judges  ;  and  assistants  to  cleric 

chief -judge.  %  810.  Clerk  may  charge  fees. 

806.  Court  always  open  ;  number  of  811.  Sheriff,  etc.,  to  attend  terms, 

trial  terms.  313.  Bxpeuses  to  be  a  county  charge. 

809.  Appointment     of    deputy -clerk  313.  Sicuographers. 

§  307.  The  city  court  of  Brooklyn  consists  of  three  judges ;  one  of 
whom  must,  from  time  to  time,  as  a  vacancy  occurs,  be  appointed  chief- 
judge  of  the  court,  as  prescribed  in  the  Constitution. 

§  308.  The  court  is  always  open  for  the  transaction  of  any  business,  for 
which  notice  is  not  required  to  be  given  to  an  adverse  party.  At  least  ten 
terms  thereof,  for  the  trial  of  issues  of  law  or  of  fact,  must  be  appointed 
to  be  held  in  each  year. 

§  309.  The  judges  of  the  court,  or  a  majority  of  them,  may  appoint  as 
many  special  deputy-clerks  and  assistants  in  the  clerk^s  of&ce  as  they  deem 
necessary.  £ach  officer  so  appointed  is  entitled  to  a  salary,  fixed  and  to  be 
paid  us  prescribed  by  law. 

§  310.  The  clerk  of  the  court  is  entitled,  in  addition  to  his  salary,  foi 
any  service  performed  by  him,  to  the  fee  allowed  by  law  to  a  county  clerk, 
for  a  similar  service. 

g  311.  [am'd  1879.]  The  sheriff  of  the  county  of  Kings,  his  unde^ 
sheriff,  or  a  deputy-shenff  designated  by  him,  must  attend  each  term  or  sit 
ting  of  the  court.  If  a  doputy-sheriff  is  designated  to  attend  he  shall  b« 
entitled  to  the  same  compensation  as  is  allowed  by  law  to  messengers  and 
atteudauts  upon  said  court  and  shall  be  paid  in  the  same  manner.  The 
judge  or  judges  holding  the  term  may  require  more  than  one  deputy*sheriff 
;o  attend  should  it  be  deemed  necessary. 

§  312.  The  expenses  of  the  court  are  a  county  charge,  and  must  b« 
allowed  and  paid  in  like  manner  as  other  county  charges. 

§  313.  The  judges  of  the  com't,  or  a  majority  of  them,  from  time  to  time 
must  appoint,  and  may  at  pleasure  remove,  one  or  two  stenographers,  as 
they  deem  it  necessary  for  the  business  of  the  court.  Each  stenographer 
so  appointed  is  entitled  to  a  salary,  fixed  and  to  be  paid  as  prescribed  by 
law.  He  must  attend  each  term  of  the  court,  where  issues  of  fact  in  civil  or 
criminal  causes  are  triable.  If  two  stenographers  are  appointed,  the  judges 
of  the  court  must  assign  to  each  his  share  of  the  business.  A  stenographer 
may,  with  the  assent  of  the  judges  of  the  court,  or  a  majority  of  them, 
appoint  an  a.<»sistant-stenographer,  to  aid  him  in  the  discharge  of  bis  duties, 
whose  compensation  is  payable  by  the  stenographer,  and  is  not  a.  cous*^ 
charn^A. 
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MARINE  COURT. 


TITLE  IT. 
7!fe«  marine  court  of  the  city  of  New  York, 


814.  Marine  court  a  court  of  record. 

[Jiepeal4d  1877.} 
915.  Jarif^cliction. 
316.  The  last  section  limited. 
817.  Jarisdiction  iii  rouriue  cftomt. 
SIS.  No  power  to  naturalize  alieoa. 
819.  Removal    of  action   to  supreme 

court  from  marine  court. 
S20.  Justices  ;  their  general  duties. 
S<h..  How  suspended  from  office. 
3£2.  Chief-justice ;  how   designated  ; 

his  general  duties*,  etc. 
3S8.  Justices  may  make  rules, 
aS4.  Court  when  open  ;  Justices  to 

designate    terms ;    routine    of 

business  at  the  terms,  etc. 

325.  Terms,  where  held  ;  publication 

of  appointments. 

326.  Justices    may    take    oaths,    ac- 

knowledgments, etc. 


§  337.  Orders,  etc.,  how  <ntde. 
328.  Clerk,  deputy-clerk  and    ftstlii* 

ants. 
829.  General   dnties  of  deputy-clerk. 
330.  Sjpecial  depnty-cleiks. 

831.  Clerk  to  account   monthly    foi 

f 608,  and  pay  over  the  same. 

832.  Stenogrrtphers. 

833.  Interpreter. 

334.  Id.;  penalty  for  misoonduct. 

835.  Court   may   appoint  attendanta, 

etc. 

836.  Interpreter  and  attendants  not  to 

receive  fees. 

337.  Suspension  of  an  officer  of  the 

court. 

338.  What  mandates  may  be  executed 

without  the  city. 

339.  Direction  and  execution  of  man- 

dates. 


§  314.  [repealed  1877.]  see  section  2  ante. 

•  

§  315.  [am*d  187T.]  The  jurisdiction  of  the  marine  court  of"  the  city  of 
Sew  York  extends  to  the  following  cases : 

1.  An  action  against  a  natural  person,  or  against  a  foreign  or  domestic 
corporation,  wherein  the  complaint  demands  judgment  for  a  sum  of  money 
ftnly,  or  to  recover  one  or  more  chattels,  with  or  without  damages  for  the 
taking  or  detention  thereof. 

2.  An  action  to  foreclose  or  enforce  a  lien  upon  real  property  in  the  city 
of  New  York,  created,  as  prescribed  by  statute,  in  favor  of  a  person,  who 
has  performed  labor  upon,  or  furnished  materials  to  be  used  in  the  con- 
struction, alteration,  or  repair  of  a  building,  vault,  wharf,  fence,  or  other 
structure ;  or  who  has  graded,  filled  in,  or  otherwise  improved,  a  lot  of 
land,  or  the  sidewalk  or  street  in  front  of  or  adjoining  a  lot  of  land. 

3.  An  action  to  foreclose  or  enforce  a  lien,  for  a  sum  not  exeeding  two 
thousand  dollars,  exclusive  of  interest,  upon  one  or  more  chattels. 

4.  The  taking  and  entry  of  a  judgment,  upon  the  confession  of  one  or 
more  defendants,  where  the  sum,  for  which  judgment  is  confessed,  does  not 
exceed  two  thousand  dollars,  exclusive  of  interest  from  the  time  of  making 
the  statement,  upon  which  the  judgment  is  entered. 

§  316.  The  jurisdiction  conferred  by  the  last  section  is  subject  to  the 
following  limitations  and  regulations : 

I.  In  fui  action  wherein  the  complaint  demands  judgment  for  a  sum  of 
money  only,  the  sum  for  which  judgment  is  rendered  in  favor  of  the  pla!;v 
tiflP,  cannot  exceed  two  thousand  dollars,  exclusive  of  interest,  and  costs  as 
taxed;  except  where  it  is  brought  upon  a  bond  or  undertaking,  given  in  an 
action  or  special  proceeding  in  the  same  court,  or  before  a  justice  thereof; 
jT  to  recover  damages  for  a  breach  of  promise  of  marriage ;  or  where  it  is 
a  marine  causre,  as  that  expression  is  defined  in  the  next  section.  Wher** 
the  action  is  brought  upon  a  bond  or  other  contract,  the  judgment  muc'.  .^ 
for  the  sum  actually  due,  without  regard  to  a  penalty  tisercin  contained ; 
and,  where  the  money  is  payable  in  instalments,  successive  actions  may  b« 
brought  for  the  instalments  as  they  become  due. 
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2.  In  an  action  to  recoTer  one  or  more  chattelg,  a  jadgment  cannot 
be  rendered  in  favor  of  the  plaintiff,  for  a  chattel  or  chattels,  the  ag^ 
gregate  value  of  which  exceeds  two  thousand  dollars. 

3.  iarn^d  1879.]    Repealed,  1889. 

§  317.  The  following  actions  are  styled  in  this  act,  marine  causes,  and 
the  court  possesses  the  same  jurisdiction  of  such  an  action,  ad  the  supreme 
court  of  the  State : 

1.  An  action  in  favor  of  a  person,  belonging  to  a  vessel  in  the  merchant 
■errice,  against  the  owner,  muster,  or  commander  thereof,  for  the  reasounble 
value  of  services,  or  for  the  broach  of  a  contract  to  pay  for  services,  rend- 
ered or  to  be  rendered  on  board  of  the  vessel,  during  a  voyage,  wholly  or 
partly  performed,  or  intended  to  be  performed  by  it. 

2.  An  action  in  favor  of  or  against  a  person,  belonging  to  or  on  board  of 
a  vessel  in  the  merchant  service,  to  recover  damages  for  an  assault,  buttery, 
or  false  imprisonment,  committed  on  board  the  vessel,  upon  the  high  seas, 
or  in  a  place  without  the  United  States. 

But  this  section  does  not  confer  upon  the  marine  court  authority  to  pro- 
ceed, as  a  court  of  admiralty  or  maritime  jurisdiction. 

§  318.  The  court  has  not,  nor  has  either  of  the  justices  thereof,  power 
to  naturalize  an  alien. 

g  319.  The  supreme  court,  at  a  term  held  in  the  first  judicial  district, 
may,  by  an  order  made  at  any  time  after  joinder  of  an  issue  of  fact,  and 
before  the  trial  thereof,  remove  to  itself  an  action  brought  in  the  marine 
court,  for  the  purpose  of  changing  the  place  of  trial  thereof,  where  an  order 
for  removal  is  made  as  prescribed  in  this  section,  the  place  of  trial  must  be 
changed  by  the  same  order  to  another  county,  and  the  subdpquent  proceed- 
ings therein  must  be  the  same  as  if  the  action  had  been  originally  brought 
in  the  supreme  court.  The  provisions  of  sections  three  hundred  and  forty- 
four,  three  hundred  and  forty-five  and  three  hundred  and  forty-six  of  this 
act,  apply  to  an  application  to  remove  such  an  action,  and  to  the  pr(K'«ed- 
ings  upon  and  subsequent  to  the  removal,  as  if  the  marine  <rourt  was  spe- 
•cified  in  those  sections  in  place  of  the  county  court,  and  a  justice  thereof  in 
iplace  of  the  county  judge. 

§  320.  [am'd  1877.]  The  court  consists  of  six  justices,  one  of  whom 
IB  the  chief-justice  of  the  court.  Each  justice  must  perform  h\»  share  of 
the  labors  and  duties  appertaining  to  the  ofiice.  One  of  the  justices  must 
attend  at  the  chambers  of  the  court,  from  teu  o'  clock  in  the  morning 
until  four  o'  clock  in  the  afternoon  of  each  day,  except  Sunday,  a  public 
holiday,  or  a  day  upon  which  the  inhabitants  of  t«ie  city  of  New  York 
generally  refrain  from  business.  Each  justice,  while  in  the  l-ooms  of  the 
court,  and  not  actually  engaged  in  the  performance  of  other  official  duties, 
must  act  upon  any  application  for  his  official  action,  p  *operiy  made  to  him. 
The  justice,  assigned  to  a  trial  term  or  a  special  term,  must  remain 
in  attendance,  until  the  day  calendar  is  disposed  of,  oi  for  such  other  time 
AS  is  reasonable. 

§  321.  Where  it  appears  presumptively,   to  the   satisfaction  of   the 

Governor,  -that   a  justice   of   the  court   has   been   guilty   of    corruption, 

•<or  other  gross  misconduct  in  office  ;  or  habitually  neglects  to  perform  bu 
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share  of  the  laLor»  md  duties  appertaining  to  the  office ;  or  is  incapable  of 
propei'ly  discharging  tlie  same ;  the  Governor  may,  in  his  discretion,  mak« 
an  order,  suspending  that  justice  f  ram  the  exercise  of  the  duties  of  his 
ofiSce,  and  directing  that  his  compensation  cease.  Such  an  order  roust  re 
cite  the  grounds  upon  which  it  is  made ;  and  it  remains  in  force,  unless  it 
is  sooner  revoked  by  the  Governor,  until  the  final  adjournment  of  the  next 
session  of  the  Legislature ;  or,  if  the  Legislature  is  then  in  session,  until 
the  final  adjournment  of  that  session. 

§  322.  The  justices  of  the  court,  or  a  majority  of  them,  must,  from  time 
to  time,  as  a  vacancy  occurs  in  the  office  ot  chief-justice,  designate  one  of 
their  number  to  be  chief-justice.  A  certificate  of  the  designation,  undet 
the  hands  of  the  justices  making  the  same,  must  be  filed  in  the  office  of  the 
clerk  of  the  court.  The  person  so  designated  shall  be  chief-justice  during 
his  term  of  office.  The  chief-justice  has  the  like  authority,  within  the 
jurisdiction  of  the  court,  as  a  presiding  justice  of  the  supreme  court ;  and 
when  he  is  present  and  is  not  disqualified,  he  must  preside  at  a  general 
term. 

g  323.  The  justices  of  the  court,  or  a  majority  of  them,  may,  from  time 
to  time,  establish  rules  of  practice  for  the  court,  not  inconsistent  with  this 
act,  or  with  the  general  rules  of  practice,  established  as  prescribed  in  sec- 
tion seventeen  of  this  act  The  latter  govern  the  practice  in  the  court,  as 
far  as  they  arc  applicable  thereto. 

§  324.  The  court  is  always  open  for  the  transaction  of  any  business,  for 
which  notice  is  not  required  to  be  given  to  an  adverse  party.  The  justices 
of  the  court,  or  a  majority  of  them,  from  time  to  time  must  appoint,  and 
may  alter,  the  times  of  holding  general,  special,  and  trial  terms  of  the  court. 
Tbey  must  prescribe  the  duration  of  the  terms ;  designate  the  trial  terms 
at  which  jurors  are  required  to  attend  ;  and  assign  the  justice  or  justices  to 
preside  and  attend,  at  each  of  the  terms  so  appointed.  In  case  of  the 
inability  of  a  justice  to  preside  or  attend,  another  justice  may  preside  or 
attend  in  his  place.  Kach  trial  and  special  term  must  be  held  by  one  jus- 
tice ;  and  each  general  term  by  at  least  two  justices.  Two  or  more  general, 
special,  or  trial  terms  may  be  appointed  to  be  held  at  the  same  time.  The 
concurrence  of  two  justices  is  necessary  to  pronounce  a  decision  at  a 
general  term.  If  two  do  not  concur,  a  re-argument  must  be  ordered.  The 
justices  holding  a  general  term  may  order  a  re-argument,  before  themselves, 
or  at  a  subsequent  general  term,  of  a  cause  heard  by  them,  or  at  a  previous 
general  term. 

I  325.  Each  term  so  appointed  must  be  held  at  the  city  hall  in  the  city 
of  New  York,  except  that  auxiliary  or  additional  parts,  for  the  transaction 
of  any  business  specified  in  the  appointment,  may  be  held  elsewhere  within 
the  city  of  New  York,  as  designated  in  the  appointment.  An  appointment 
must  be  published  in  two  newspapers,  published  in  the  city  of  New  York, 
at  least  once  in  each  week,  for  three  successive  weeks,  before  a  term  is  held 
in  pursuance  thereof. 

§  326.  Each  of  the  justices  mny,  within  the  city  of  New  York,  adminis- 
ter an  oath,  or  taks  d  deposition,  or  the  acknowledgment  or  *proof  of  the 
•xeoation  of  a  written  instrument,  and  certify  the  same,  in  like  manner  and 
with  like  authority  and  effect,  as  a  justice  of  the  supreme  court. 

g  327.  In  an  action  brought  in  the  court,  an  order  cannot  be  made,  or  a 
warrant  of  attachment  granted,  by  an  officer,  other  than  a  justice  of  the 
court ;  and  each  provision  of  this  act,  which  empowers  an  officer,  othm 
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than  a  judge  of  the  court  in  which  an  action  is  brought,  to  make  an  order 
therein,  muBt  be  construed  as  being  exclusive  of  an  action  brought  in  the 
marine  court. 

§  328.  [am*d  ISitV.]  The  court  has  a  clerk,  who  is  appointed,  and  may 
be  rem€Nred,  at  pleasure,  bj  the  justices  thereof,  or  a  majority  of  them.  He 
must,  by  a  written  instrument  under  his  hand,  filed  in  bis  office,  appoint, 
and  may  at  pleasure  remove,  three  deputy-clerks  and  not  more  than  ten 
assistauts.  The  clerk  is  responsible  for  the  faithful  discharge  of  his  duty, 
by  each  deputy-clerk  and  each  assistant.  The  clerk,  each  deputy-clerk, 
and  each  assistant,  is  entitled  to  a  salar}^,  fixed  and  to  be  paid  as  prescribed 
by  law. 

g  329.  [am*d  IS'Z'?.]  The  clerk,  and  also  each  deputy-clerk,  before  he 
enters  upon  the  duties  of  his  office,  must  subscribe,  and  tile  in  the  office  of 
the  clerk  of  the  city  8^nd  county  of  New  York,  the  constitutional  oath  of 
office.  The  [each]  depttty>clerk  has  all  the  powers,  and  may  perform  all  the 
duties  of  the  clerk,  when  the  office  of  clerk  is  vacant,  or  at  the  clerk's  office 
when  the  clerk  is  absent  therefrom,  or  at  a  term  or  sitting  of  the  court 
which  .the  deputy -clerk  attends. 

g  330.  [am'd  1877.]  The  clerk  may  designate  as  many  of  his  assistants 
«8  the  justices  of  the  court,  or  a  majority  of  them,  deem  neeessary,  as  speoial 
deputy-clerks.  Each  special  deputy-clerk  possesses,  in  the  absence  of  the 
clerk  and  a  deputy-clerk,  the  same  powers  as  the  clerk,  at  any  sitting  or 
term  of  the  court  which  he  attends,  with  respect  to  the  business  transacted 
thereat. 

§  331.  [am'd  1877.]  The  clerk  must  receive,  for  the  use  of  the  city  of 
New  York,  the  fees  allowed  by  law.  He  shall  not  perform  any  service^  for 
which  a  fee  is  allowed  by  law,  until  the  fee  therefor  is  paid  to  him.  He 
must,  on  the  first  day  of  each  month,  or  within  three  days  thereafter,  ren- 
der to  the  comptroller  of  the  city,  an  account,  under  oath,  of  all  fees 
received,  directly  or  indirectly,  during  the  preceding  month,  by  him,  or  by  a 
deputy-clerk,  or  either  of  his  assistants,  for  any  official  service ;  and  h« 
must,  at  the  same  time,  pay  the  same  into  the^  treasury  of  the  city  of  New 
York.  When  the  return  and  payment  are  so  made,  the  clerk  is  entitled  to 
received  his  compensation,  for  the  period  included  in  the  return.  lie  is  not 
entitled  to  compensation  for  a  period  for  which  he  has  not  made  his  return 
and  payment. 

§  332.  [ani'd  1877.]  The  clerk  of  the  court  must  appoint  three  sten- 
ographers of  the  court,  and  may  at  pleasure  remove  either  of  them.  The 
justices  of  the  court,  or  a  majority  of  them,  must  from  time  to  time  assign 
each  of  the  stenographers  to  duty  at  the  trial  terms.  Each  stenographer  is 
entitled  to  a  salary,  fixed  and  to  be  paid  as  prescribed  by  law.  He  roust 
attend  each  term  to  which  he  is  assigned. 

§  333.  [am*d  1877.]  the  clerk  of  the  court  from  time  to  time  must 
appoint,  arid  may  at  pleasure  remove,  an  official  interpreter  of  the  court, 
who  is  entitled  to  a  salary,  fixed  and  to  be  paid  as  prescribed  by  law. 
Before  entering  upon  his  official  duties,  he  must  subscribe,  and  file  in  the 
office  of  the  clerk  of  the  city  and  county  of  New  York,  the  Constitutional 
oath  of  office.  He  must  attend  any  trial  or  special  term  of  the  court,  where 
his  services  are  required ;  and  the  justices  of  the  court,  or  a  majority  of 
them,  may,  by  order,  regulate  his  attendance. 

§  334.  If  the  official  interpreter  knowingly  and  wilfully,  falsely  inte*- 
prets  any  evidence,  matter,  or  thing,  between  a  witness  and  the  court,  or  ^ 
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justice  thereof,  in  the  course  of  an  action  or  special  proceeding,  be  is  gtiilty 
of  perjury. 

§  335.  [am'd  1877.]  The  clerk  of  the  court  must  appoint,  and  may  .at 
pleasure  remove,  as  many  attendants  upon  the  court  as  he  deems  necessary, 
not  exceeding  thirteen.  The  justices  of  the  court,  or  a  majority  of  them, 
may  regulate  their  attendance.  £ach  attendant  is  entitled  to  a  salary,  fixed 
and  to  be  paid  as  prescribed  by  law. 

§  336.  The  clerk,  the  deputy-clerk,  an  assistant  to  the  cleik,  the  oflScial 
interpreter,  or  an  attendant,  shall  not  receive  any  lee  or  compensation, 
except  his  salary,  for  any  official  service  performed  by  him. 

§  337.  [am^d  1877.]  A  justice  of  the  court  may,  by  an  instrument 
under  his  hand,  suspend  a  stenographer,  or  an  officer  specified  in  the  last 
section,  for  a  period  not  exceeding  ten  days  from  the  filing  thereof.  Such 
an  instrument  must  express  the  cause  of  the  suspension ;  it  must  be  filed 
in  the  office  of  the  clerk  of  the  city  and  county  of  New  York  ;  and  it  may 
be  revoked,  at  any  lime  before  the  expiration  of  the  period  of  suspension, 
by  an  instrument  filed  in  like  manner,  under  the  hand  of  the  justice  who 
executed  the  first  instrument,  or  the  hands  of  a  majority  of  the  justices  of 
the  court.  Where  such  an  instrument  has  been  revoked,  the  officer  shall 
not  be  again  suspended  for  the  same  cause. 

§  338.  A  mandate  of  the  court  can  be  executed  only  within  the  city  of 
New  York,  except  as  follows  : 

1.  An  execution  upon  a  judgment  rendered  therein,  for  a  sum  exceeding 
twenty-five  dollars,  may  be  issued  out  of  the  court,  tested  in  the  name  of 
the  chief-justice  thereof,  to  the  sheriff  of  any  county,  wherein  the  judgment 
has  been  duly  docketed. 

2.  A  subpoBna  may  be  served  within  either  of  the  counties  of  Richmond, 
Kings,  Queens,  or  Westchester. 

3.  A  warrant  to  apprehend  a  witness  for-  a  failure  to  obey  a  snbpcena, 
may  be  executed  by  the  sheriff  of  the  city  and  county  of  New  York,  or  a 
marshal  of  that  city,  within  either  of  those  counties. 

4.  An  order  duly  made,  in  un  action  pending  in  the  court,  requiring  the 
performance  of  an  act  by  ti  party  thereto,  or  by  an  officer,  may  be  served 
upon  a  person  bound  to  obey  the  order,  and  his  obedience  thereto  may  be 
required  in  any  part  of  the  State. 

5.  An  order  to  show  cause,  why  a  person  should  not  be  punished  for  a 
contempt  of  the  court,  may  be  served  by  any  person  in  any  part  of  the 
State. 

6.  A  warrant  to  apprehend,  and  bring  before  the  court,  a  person  charged 
with  such  a  contempt,  may  be  executed  by  the  sheriff  of  the  city  and  county 
of  New  York,  or  a  marshal  of  that  city,  in  any  part  of  the  State. 

§  339.  In  an  action  brought  in  the  court,  an  order  of  arrest,  a  warrant 
of  attachment,  an  execution,  or  a  requisition  to  replevy  a  chatt  I,  muat  be 
directed  to  and  executed  by  the  sheriff.  Any  other  mandate,  which  must 
have  been  directed  to  and  executed  by  the  sheriff  of  the  city  and  county  of 
New  York,  if  it  issued  out  of  the  supreme  court,  may,  where  it  issues  out 
of  the  mi^rine  court,  be  directed  to  and  executed  either  by  that  sheriff,  or  a 
marshal  of  that  city,  named  therein.  A  marshal  is  entitled  to  the  same 
fees  as  the  sheriff,  upon  a  mandate  directed  to  him,  or  upon  the  service  of 
a  summons ;  and  each  provision  of  law,  relating  to  the  execution  of  a  man- 
date by  the  sheriff,  and  the  power  and  control  of  the  court  over  the  sheriff 
executing  the  same,  applies  to  the  marshal.     Tbe  return  of  a  marshal  to 
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inch  a  mandate,  or  his  certificate  of  the  execution  thereof,  or  of  the  serrioe 
of  any  paper  served  by  him,  has  the  same  force  and  effect  as  the  like  return 
and  certificate  of  a  sheriff. 

TITLE  V. 

JTie  county  eourit 

f  840.  Jariediction.  |  861.  Bestrictions  upon  power  to  re- 

841.  Domestic  corporation,  etc.,  when  mit. 

deemed  resldeDt,  etc.  868.  Notice  of  application,  etc.;  coats 

845.  Action,    etc.,    wherein     county  to  be  paid  on  remission. 

judge  is  incapable  to  act.  858.  Fines  imposed  by  lustices  of  the 
848.  Supreme     court     may     remove  peace  ;  how  remitted. 

action,    aod    change  place  of  864.  Who  may  make  orders. 

trial.  855.  County  court  when  open  ;  terms 
844.  I^ect  of  order  of  removal ;  ap-  thereof. 

peal,  etc.  866.  Notice  of  appointment  to  be  pub- 

846.  Stay  of  proceedings.  lished. 

,.    846.  Bemoval  of  action  not  to  impair  357.  Jurors,   how  drawn    and    sum- 

process,  etc.  moned. 

847.  County  court  may  send  its  pro-  85S.  Stenc^aphers  for  county  conns. 

cess  to  any  county.  850.  Stenographer  for  county  courts 

848.  When  jurisdictiou,  etc.,  co^z-  and  surrogate's  court  in  Kings 

tensive  with  supreme  court.  county. 

819.  Power  of  county  judge  in  special  800.  Id.;  assistant- stenographer. 

proceedings.  801.  Stenographer  for  county  courts 
860.  Fines  and  penalties;    how  re-  of  Monroe  and  Livingston  coun- 

mitted.  ties. 

§  340.  [am^d  1877.]     The  jurisdiction  of  each  county  court  extends  to 
the  following  actions  and  special  proceedings,  in  addition  to  the  jurisdio 
tion,  power,  and  authority,  conferred  upon  a  county  court,  in  a  particulai 
ease,  by  special  statutory  provision : 

1.  To  an  action  for  the  partition  of  real  property ;  for  dower ;  for  the 
foreclosure,  redemption,  or  satisfaction  of  a  mortgage  upon  real  proj^rtj  ; 
or  to  procure  a  judgment  requiring  the  specific  performance  of  a  contract, 
relating  to  real  property ;  wbere  the  real  property,  to  which  the  action  re- 
lates, is  situated  within  the  county ;  or  to  foreclose  a  lien  upon  a  chattel,  in 
a  case  specified  in  section  seventeen  hundred  and  thirty-seven  of  this  act, 
where  the  lien  does  not  exceed  one  thousand  dollars  in  amount,  and  the 
chattel  is  found  within  the  county. 

2.  To  an  action  in  favor  of  the  executor,  administrator  or  assignee  of  a 
judgment  creditor,  or,  in  a  proper  case,  in  favor  of  the  judgment  creditor, 
to  recover  a  judgment  for  money  remaining  due  upon  a  judgment  rendered 
in  the  same  court. 

3.  To  an  action  for  any  other  cause,^  where  the  defendant  is,  or,  if  there 
are  two  or  more  defendants,  where  all  of  them  are,  at  the  time  of  the  com- 
mencement of  the  action,  residents  of  the  county,  and  wherein  the  com- 
plaint demands  judgment  for  a  sum  of  money  only,  not  exceeding  one 
thousand  dollars  ;  or  to  recover  one  or  more  chattels,  the  aggregate  value 
of  which  does  not  exceed  one  thousand  dollars,  with  or  without  damages 
for  the  taking  or  detention  thereof. 

4.  To  the  custody  of  the  person  and  the  care  of  the  property,  concur- 
rently with  the  supreme  court,  of  a  resident  of  the  county,  who  is  incom- 
petent to  manage  his  affairs,  by  reason  of  lunacy,  idiocy,  or  habitual 
drunkenness;  and  to  every  special  proceeding,  which  the  supreme  court 
has  jurisdiction  to  entertain,  for  the  appointment  of  a  committee  of  the 
person  or  of  the  property,  of  such  an  incompetent  person,  or  for  the  sale  or 
other  disposition  of  the  real  property,  situated  within  the  county,  of  a  per- 
•Mil  whererer  resident,  who  is  so  incompetent  for  either  of  the  oaiiaM 
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aforesaid,  of  who  is  an  infant ;  or  for  the  sale  or  other  disOOPttlon  of  ih« 
real  property ,  situated  within  the  county,  of  a  domestic  religions  corpora- 
lion.  ) 

341.  For  the  purpose  of  determining  the  jurisdiction  of  a  oouRtjr  eourl;^ 
in  either  of  the  cases  specified  in  the  last  section,  a  d(>medtic  corfyorAtion  or 
joint-stocli  association,  whose  principal  place  of  bu9int;ss  is  es^atiitued,  by 
or  pursuant^  to  a  statute,  or  by  its  articles  of  asc*ocia«ica,  or  ie  &jttully 
located  within  the  county,  is  deemed  a  resident  of  tnc  c^UTity,  and  pei^sonai 
service  of  a  summons,  made  within  the  co'irt^,  rj^  prjsoribed  in  this  act, 
or  personal  service  of  a  mandate,  whereby  a  'jp'jcUl  proceeding  is  com> 
roenced,  made  within  the  county,  as  prescn^/e'^  In  this  act  for  persona) 
service  of  a  summons,  is  sufficient  service  t^t<%of  upon  a  domestic  corpora^ 
tion,  wherever  it  is  located. 

342.  [ani'd  1877.]  If  the  county  ;'idgfi  is,  for  any  cause,  incapable  tf 
act  in  an  action  or  special  proceeding,  punaing  in  the  county  court,  or  b^  * 
fore  him,  he  must  make,  and  file  in  f'lf,  (.iCcc  uf  the  clerk,  a  certificate  oY 
the  fact ;  and  thereupon  the  specid  c^u/lty  judge,  if  any,  and  if  not  dis^ 
qualified,  must  act  as  county  judf^e  Li  iKbI  action  or  special  proceeding. 
Upon  the  filing  of  the  certificate,  v  h^r  j  'ibere  is  no  special  county  judge,  or 
the  special  county  judge  is  dijqa'iUdcd,  the  action  or  special  proceeding  ia 
removed  to  the  supreme  court,  ii  ii  is  then  pending  in  the  county  court ;  if 
it  it  pending  before  the  counic}'  j'jdge,  it  may  be  continued  before  any  Jus*  * 
tice  of  the  supreme  court  w'.tM'i  the  same  judicial  district.  The  supremo 
court,  upon  the  application*  cf  either  party,  made  upon  notice,  and  upon 
proof  that  the  county  ju\i/^e  is  incapable  to  act  in  an  action  or  special  pro* 
ceeding  pending  in  the  counc^  court,  may,  and  if  the  special  county  judge  is 
also  incapable  to  act.  rau^t,  rnpke  an  order  removing  it  to  the  supreme  court. 
Thereupon  the  subspqt'.eiit  p^'oceedings  in  the  supreme  court  must  be  the 
same  as  if  it  had  oiif,ii:any  been  brought  in  that  court,  except  that  an 
objection  to  the  juiisJi^t'on  may  be  taken,  which  might  have  been  taken 
in  the  county  vOar*. 

§  343.  The  tupreme  court  may,  by  an  order,  made  at  any  time  after 
joinder  of  an  ifisue  of  fact,  and  before  the  trial  thereof,  remove  to  itself  an 
action,  brougiit  m  a  county  court;  under  subdivision  second  or  subdivision 
third  of  the  l&^t  section  but  two,  for  the  purpose  of  changing  the  place  of 
trial  thereof.  Vherean  order  for  removal  is  made,  as  prescribed  in  this 
section,  tlie  place  of  trial  of  the  action  must  be  changed  by  the  same  order- 
to  ahoih^r  county ;  and  the  subsequent  proceedings  therein  must  be  the.- 
Mme,  as  if  the  action  had  been  originally  brought  in  the  supreme  court. 

g  344.  An  order  of  removal,  made  as  prescribed  in  either  of  the  last  twot 
sections,  takes  effect  upon  the  entry  thereof  in  the  office  of  the  county 
clerk.  Where  the  order  directs  that  the  action  be  tried  in  another  county, 
the  clerk  with  whom  it  is  entered,  must  forthwith  deliver  to  the  clerk  of 
that  county,  all  papers  filed  therein,  and  certified  copies  of  all  minutes  and 
entries  relating  thereto ;  which  must  be  filed,  entered,  or  recorded,  as  the 
case  requires,  in  the  office  of  the  last  mentioned  clerk.  The  provisions  of 
section  two  hundred  and  seventy-one  of  this  act  apply  to  an  appeal  taken 
from  such  an  order. 

§  346.  An  order  to  stay  proceedings,  for  the  purpose  of  affording  an 
opportunity  to  make  the  application  for  removal,  may  be  made  by  the 
eonnty  jud;2;e,  or  by  a  judge  authorized  to  make  such  an  order  in  the  ft* 
preme  court  an4  vith  Uke  effect  and  under  like  circumstances. 
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§  346.  The  removal  of  an  action  or  special  proceeding,  as  prcacribed  in 
this  title,  does  not  invalidate,  or  in  any  manner  impair,  a  process,  provia- 
ional  remedy,  or  other  proceeding,  or  a  bond,  undertaking,  or  recognizance 
la*  the  action  or  special  proceeding  so  removed ;  each  of  which  continues  to 
have  the  same  validity  and  effect,  as  if  the  removal  had  not  been  made. 
Where  bail  was  given,  the  surrender  of  the  defeudant  in  the  supreme  court 
has  the  same  effect,  as  a  surrender  in  the  county  court  would  have  had.  if 
the  action  or  8pe<;ial  proceeding  had  remained  therein. 

§  347.  A  county  court  has  power,  in  an  action  or  special  proceeding  of 
which  it  has  jurisdiction,  to  send  its  process  and  other  mandates  into  any 
county  of  the  State,  for  service  or  execution,  and  to  enforce  obedience 
thereto,  with  like  power  and  authority  as  the  supreme  court. 

§  348.  Where  a  county  court  has  jurisdiction  of  an  action  or  a  special 
proceeding,  it  possesses  the  same  jurisdiction,  power  and  authority  in  and 
over  the  same,  and  in  the  course  of  the  proceedings  therein,  which  the  su- 
preme court  possesses  in  a  like  case ;  and  it  may  render  any  judgment,  or 
grant  either  party  any  relief,  which  the  supreme  court  might  render  or  gram 
in  a  like  case,  and  may  enforce  its  mandates  in  like  mamner  as  the  supreme 
court;  And  the  county  judge  possesses  the  same  power  and  authority,  in 
the  action  or  special  proceeding,  which  a  justice  of  the  supreme  court 
possesses,  in  a  like  action  or  special  proceedmg,  brought  in  the  supremo 
court 

§  349.  The  county  judge  also  possesses  the'same  power  and  authority, 
in  a  special  proceeding,  which  can  be  lawfully  instituted  before  him,  out  of 
court,  which  a  justice  of  the  supreme  court  possesses  in  a  like  special  pro- 
ceeding, instituted  before  him  in  like  manner. 

§  360.  Upon  the  application  of  a  person,  who  has  been  fined  by  a  court, 
or  of  a  person  whose  recognizance  has  become  forfeited,  or  of  his  surety, 
the  county  court  of  the  county  in  which  the  term  of  the  court  was  held, 
where  the  fine  was  imposed,  or  the  recognizance  taken,  may,  except  as 
otherwise  prescribed  in  the  next  section,  upon  good  cause  shown,  and  upon 
such  terms  as  it  deems  just,  make  an  order,  remitting  the  fine,  wholly  or 
partly,  or  the  forfeiture  of  the  recognizance,  or  part  of  the  penalty  thereof ; 
or  it  may  discharge  the  recognizance.  If  a  fine  so  remitted  has  been  paid, 
the  county  treasurer,  or  other  officer,  in  whose  hands^the  money  remains, 
must  pay  the  same,  or  the  part  remitted,  according  to  the  order. 

§  361.  The  last  section  does  not  authorize  a  county  court,  to  remit  any 
part  of  a  fine,  exceeding  two  hundred  and  fifty  dollars,  imposed  by  a  court 
of  oyer  and  terminer,  or  a  court  of  sessions,  upon  a  conviction  for  a  crim- 
inal offence ;  or  a  fine,  to  any  amount,  imposed  by  a  court  upon  an  officer 
or  other  person,  for  an  actual  contempt  of  court,  or  for  disobedience  to  its 
process,  or  ether  mandate ;  or  to  remit  or  discharge  a  recognizance,  taken 
•n  its  county,  for  the  appearance  of  a  person  in  another  county.  In  the 
iatter  case,  the  power  of  remitting  or  discharging  th^  recognizance  is  vested 
in  the  county  court  of  the  county,  in  which  the  person  is  bound  to  appear. 

§  362.  An  application  for  an  order,  as  prescribed  in  the  last  section  but 
one,  cannot  be  heard,  until  such  notice  thereof  as  the  court  deems  reason- 
able, has  been  given  to  tlie  district-attorney  of  the  county,  and  until  he  has 
had  an  opportunity  to  examine  the  matter,  and. prepare  to  resist  the  appli- 
cation. And  upon  granting  such  an  order,  the  court  must  always  impose, 
«•  a  wndiotion  [condition]  thereof,  the  payment  of  the  costs  and  e'xpetiiieSi 
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if  any,  iucurred  in  action  or  special  proceeding  for  the  ooliectionof  the  fine, 
or  the  penalty  of  the  recognizance. 

§  363.  Where  a  person  has  been  fined  by  a  court  of  special  sessionft^ 
or  by  a'  justice  of  the  peace,  upon  a  conviction  for  an  offence,  and  has 
been  committed  to  jail  for  non- payment  of  the  fine,  the  county  court  of  the 
GOUDty  may  make  an  order,  remitting  the  fine,  whoUy  or  partly,  and  dis- 
cbai^ng  him  from  his  imprisonment.  The  power  conferred  by  this  section 
must  be  exercised  in  the  manner  prescribed,  and  subject  to  the  provisions 
contained,  in  the  last  three  sections. 

§  364.  In  an  action  or  special  proceeding  in  a  counly  court,  an  order 
may  be  made  without  notice,,  or  an  order  to  stay  proceedings  may  be  made 
upon  notice,  by  a  justice  of  the  supreme  court,  or  by  the  county  judge  of 
the  county  where  the  attoiTiey  for  the  applicant  resides,  in  a  case  where  the 
county  judge,  in  whose  court  the  action  or  special  proceeding  is  brought, 
may  make  the  same,  out  of  court ;  and  with  like  effect. 

§  355-  [am*d  ISVV.]  The  county  court  is  always  open  for  the  transac- 
tion of  any  business,  for  which  notice  is  not  required  to  be  given  to  an  ad- 
verse party,  except  where  it  is  specially  prescribed  by  law,  that  the  busiuess 
must  be  done  at  a  stated  term.  The  county  judge  must,  from  time  to  timej 
appoint  the  times  and  places  for  holding  terms  of  his  court.  At  least  two 
terms,  for  the  trial  of  issues  of  law  or  of  fact,  must  be  appointed  to  be  held 
in  each  year.  Each  term  may  continue  as  long  as  the  county  judge  deems 
necessary.  The  county  judge  may,  by  a  new  appointment,  change  the  day 
appointed  for  holding  a  term,  or  appoint  one  or  more  additional  terms,  or 
dispense  with  the  holding  of  a  term,  without  affecting  any  other  term  or 
terms  theretofore  appointed  to  be  held.  Each  term  must  be  held  at  the 
place  designated  by  statute  for  that  purpose;  except  that  the  county  judge 
may,  from  time  to  time  adjourn  a  term  to  any  place  within  the  county,  for 
the  hearing  and  decision  of  motions  and  appeals,  and  trials  and  other  pro- 
ceedings without  a  jury ;  an^  may  appoint  as  many  terms  as  he  thinks 
proper  to  be  held,  either  at  the  court  house  or  elsewhere  in  the  county,  for 
the  same  purpose. 

§  366.  Each  appointment,  made  as  prescribed  in  the  last  section,  must 
be  filed  in  the  county  clerk's  office,  and  a  copy  thereof  published,  at  least 
once  in  each  week,  for  three  successive  weeks  before  a  term  is  held, 
changed,  or  dispensed  with,  by  virtue  thereof,  in  the  newspaper  in  the  city 
of  Albany,  in  which  legal  notices  are  required  to  be  published,  and  also  in 
at  least  one  newspaper,  published  in  the  county,  and  as  many  additional 
newspapers,  published  therein,  as  the  county  judge  prescribes.  The  ex- 
pense of  the  publication  is  a  county  charge. 

§  357.  Jurors  tov,  the  terms  of  the  county  court,  at  which  issues  of  fact 
are  triable  by  jury,  and  of  the  court  of  sessions,  must  be  drawn  and  notified 
in  I  he  same  manner  as  for  a  term  of  the  circuit  court. 

§  368.  [am\l  1883]  The  board  of  supervisors  of  any  county,  except 
Kings,  Livingston,  Monroe,  Cortland,  Oswego.  Westchester  and  Onondaga, 
may,  in  their  discretion,  provide  for  tlie  employiuent  of  a  stenographer  for 
the  county  court  and  court  of  sessions  thereof,  and  when  said  board  of 
tupervisors  shall  so  provide,  the  stenographer  shall  be  appointed  by  the 
presiding  judge  of  said  courts,  and  said  board  of  supervisors  must  fix  his 
compensation,  and  provide  for  the  payment  thereof,  in  the  same  manner  as 
Other  county  expenses  are  paid. 

g  369*    [amV  W1.]  Th«  county  judge  of  the  county  of  Kings,  from 
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time  to  time,  mast  appoint,  and  may  at  pleasure  !emove,  a  stenographer, 
to  be  attached  to  the  county  court  and  the  court  of  sessions  of  the  county 
of  Kings  ;  who  is  entitled  to  a  salary,  fixed  and  to  be  paid  as^  prescribed  by 
law.  He  must  attend  each  trial  of  an  issue  of  fact  in  the  county  court  or 
court  of  sessions.  The  stenographer,  appointed  as  prescribed  in  this  sec- 
tion, may,  with  the  consent  of  the  county  judge,  appoint  an  assistant  steno- 
grapher, to  aid  him  in  the  discharge  of  his  duties,  wiiose  compensation  shall 
be  paid  by  the  stenographer,  and  is  not  a  county  charge. 

§  360.  [am'd  1877.]  The  county  judge  and  the  surrogate  of  the  county 
of  Kings,  from  time  to  time,  must  appoint,  and  may  at  pleasure  remove,  an 
interpreter,  to  be  attached  to  the  county  court,  the  court  of  sessions,  and  the 
surrogate's  court  of  the  county  of  Kings.  Before  entering  upon  the  dis- 
charge of  his  duties,  he  must  file  in  the  county  clerk's  office  the  constitu- 
tional oath  of  office,  and  an  additional  oath,  which  may  be  incorporated 
into  the  constitutional  oath,  to  the  effect  that  he  will  fully  and  corr<H;tly  in- 
terpret and  translate  each  question  propounded  to  a  witness,  and  each 
answer  thereto. 

§  361.  [am'd  1878, 1883, 1886, 1888  ]  The  judge  holding,  or  presiding,  at  a 
term  of  the  county  court  or  court  of  sessiona  in  either  of  the  counties  of  Living- 
ston, I^iagara,  Monroe,  Onondaga,  Erie,  Oswego  or  Cortland,  where  issues  of  fact 
are  triable,  may  employ  a  stenographer  to  take  stenographic  notes  upon  trials 
thereat,  who  is  entitled  to  a  compensation  to  be  certified  by  the  judge,  not  exceed- 
ing ten  dollars  for  each  day's  attendance,  at  the  request  of  the  judge.  The  sten- 
ographer''s  compensation  is  a  charge  upon  the  county,  and  in  the  counties  of  Liv- 
ingston and  Onondaga  must  be  audited,  allowed  and  paid  as  other  county  charges; 
and  in  the  counties  of  Monroe,  Niagara,  Erie,  Oswego  and  Cortland,  must  be  paid 
by  the  county  treasurer,  on  an  order  of  the  court,  granted  on  the  affidavit  of  the 
stenographer,  and  the  certificate  of  the  judge  that  the  services  were  rendered. 

CHAPTER  IV. 

LIMITATION  OP  THE  TIME  OF  ENFORCING  A  CIVIL 

REMEDY.  ' 

TITLE    I. — Actions  for  the  RXcor^RT  of  real  property. 

TITLE  II. — Actions  othei;  than  for  the  recotsrt  of  real  property. 

TITLE  III. — General  proyisions 

TITLE  I. 
Actiofu  fur  the  recovery  of  real  property, 

$  8G2.  When  the  people  will  «ot  sue.  instrument  or  jadgment. 

868.  Action  by  grantee  from  the  State.  $  870.  Id.;  What  constitutes  it. 

864.  Action    after    annulling    letters  371.  Adverse  possession  under  data 

patent.  of  title  not  written. 

865,866.  Seizin  within  twenty  years,  872.  Id.;  what  constitutes  it. 

when  necessary,  etc.  .873.  Relation  of  land^oixt  and  tenant, 

867.  Accton  after  entry.  as  ailecting  adverse  possession. 

868.  Possession,  when  presumed  ;  oo-  874.  Bight  not  affected   by   descent 

cnpatioii  presumed  to  be  under  cast. 

le^ai  title.  375.  Certain      disabilities      excluded 

880.  Adverse  possession  under  written  from  time  to  commence  aqtion. 

§  362.  The  people  of  the  State  will  not  sue  a  person  for  or  with  respect 
to  real  property,  on  the  issues  or  profits  thereof,  by  reason  of  the  right  or 
title  of  the  people  to  the  same,  unless  either  : 

1.  The  cause  of  action  accrued  within  fort^  jei^rf  l^efpre  tbe  action  41 
commeoced  ^  or^ 


g|  S6S-870  LIMITATIOKS.  M 

2.  The  people,  or  those  from  whom  they  claim,  hare  leceived  the  renti 
and  profits  of  the  real  property,  or  of  some  part  thereof,  within  the  same 
period  of  time. 

g  363.  An  action  shall  not  be  brought  for  or  with  respect  to  real  prop- 
erty, by  a  person  claiming  by  virtue  of  letters  patent  or  a  grant,  from  the 
people  of  the  State,  unless  it  might  have  been  mamtained  by  the  people,  as 
prescribed  in  this  title,  if  the  patent  or  grant  had  nbt  been  issued  or 
made. 

§  364.  Where  letters  patent  or  a  grant  of  real  property,  issued  or  made 
by  the  people  of  the  State,  are  declared  void  by  Che  determination  of  a 
competent  court,  rendered  upon  an  allegation  of  a  fraudulent  suggesttoo  or 
concealment,  or  of  a  forfeiture,  or  mistake,  or  ignorance  of  a  material  fact, 
or  wrongful  detaining,  or  defective  title  ;  an  action  of  ejectment,  to  recover 
the  premises  in  question,  may  be  commenced,  either  by  the  people,  or  by  a 
subsequent  patentee  or  grantee  of  the  same  premises,  his  heirs,  or  assigns, 
within  twenty  years  after  the  determination  is  made ;  but  not  after  that 
period. 

%  365.  An  action  to  recover  real  property,  or  the  possession  thereof, 
cannot  be  maintained  by  a  party,  other  than  the  people,  unless  the  plaintiff, 
his  ancestor,  predecessor,  or  grantor,  was  seized  or  possessed  of  the  prem- 
ises in  question,  within  twenty  years  before  the  commencement  of  the 
action. 

g  366.  A  defence  or  counterclaim,  founded  upon  the  title  to  real  prop« 
erty,  or  to  rents  or  services  out  of  the  same,  is  not  effectual,  unless  the 
person  making  it,  or  under  whose  title  it  is  made,  or  his  ancestor,  prede- 
cessor, or  grantor,  was  seized  or  possessed  of  the  premises  in  question, 
within  twenty  years  before  the  committing  of  the  act,  with  respect  to  which 
H  is  made. 

t367.  An  entry  upon  real  property  is  not  sufficient  or  valid  as  a  claim, 
iss  an  action  is  commenced  thereupon,  within  oue  year  after  the  making 
thereof,  and  within  twenty  years  after  the  time,  when  the  right  to  make  it 
descended  or  accrued. 

§  368.  In  an  action  to  recover  real  property,  or  the  possession  thereof, 
the  person  whc»  establishes  a  legal  title  to  the  premises  is  presumed  to  have 
been  possessed  thereof,  within  the  time  required  by  law ;  and  the  occupa- 
tion of  the  premises,  by  another  person,  is  deemed  to  have  been  under  and 
in  subordination  to  the  legal  title,  unless  the  premises  have  been  held  and 
possessed  adversely  to  the  legal  title,  for  twenty  years  before  the  commence- 
ment of  the  action. 

g  369.  Where  the  occupant,  or  those  under  whom  he  claims,  entered 
into  the  possession  of  the  premises,  under  claim  of  title,  exclusive  of  any 
other  right,  founding  the  claim  upon  a  written  instrument,  as  being  a  con* 
veyance  of  the  premises  in  question,  or  upon  the  decree  or  judgment  of  a 
competent  court ;  and.  there  has  been  a  continued  occupation  and  posses- 
sion of  the  premises,  included  in  the  instrument,  decree,  or  judgment,  or  of 
some  part  thereof,  for  twenty  years,  under  the  same  claim ;  the  premises  so 
included  are  deemed  to  have  been  held  adversely :  except  that  where  they 
consist  of  a  tract,  divided  into  lots,  the  possession  of  one  lot  is  not  deemed 
a  possession  of  any  other  lot. 

§  370.  For  the  purpose  of  constituting  an  adverse  possession,  by  a  per- 
son claiming  a  title,  founded  upon  a  written  instrument,  or  a  judgment  of 
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decree,  land  is  deemed  to  bave  been  poasesaed  and  ot^pied  in  either  of  th€ 
foUowiDg  cases.: 

1.  Where  it  has  been  usually  cultivated  or  improved. 

2.  Where  it  has  been  protected  by  a  substantial  inclosure. 

3.  Where,  although  not  inclosed,  it  has  been  used  for  the  supply  of  fuel, 
or  of  fencing  timber,  either  for  the  purposes  of  husbandry,  or  for  the  ordi* 
nary  use  of  the  occupant. 

'Where  a  known  farm  or  a  single  lot  has  been  partly  improved,  the  portion 
of  the  farm  or  lot  that  has  been  left  not  cleared,  or  not  inclosed,  according 
to  the  usual  course  and  custom  of  the  adjoining  country,  is  deemed  to  have 
been  occupied  for  the  same  length  of  time,  as  the  part  improved  and 
cufltii^ated. 

§  371.  Where  there  has  been  an  actual  continued  occupation  oi 
premises,  under  a  claim  of  title,  exclusive  of  any  other  right,  but  not 
founded  upon  a  written  ins  rument,  or  a  judgment  or  decree,  the  premisei 
so  actually  occupied,  and  no  others,  are  deemed  to  bave  been  held  &d 
versely. 

§  372.  For  the  purpose  of  constituting  an  adverse  possession,  by  a  per 
son  claiming  title,  not  founded  upon  a  written  instrument,  or  a  judgment  oi 
decree,  land  is  deemed  to  have  been  possessed  and  occupied  in  either  of  th« 
following  cases,  and  no  others  :  . 

1.  Where  ic  has  been  protected  by  a  substantial  inclosure. 

2.  Where  it  has  been  usually  cultivated  or  improved. 

§  373.  Where  the  relation  of  landlord  and  tenant  has  existed  between 
any  persons,  the  possession  of  the  tenant  is  deemed  the  possession  of  ih« 
landlord,  until  the  expiration  of  twenty  years  after  the  termination  of  the 
tenancy ;  or,  where  there  has  been  no  written  lease,  until  the  expiration  of 
tw'enty  years  after  the  last  payment  of  rent ;  notwithstanding  that  the  ten* 
ant  hus'&cquired  another  title,  or  has  claimed  to  hold  adversely  to  his  land- 
lord. Bat  this  presumption  shall  not  be  made,  after  the  periods  prescribed 
in  this  section. 

%  374.  The  right  of  a  person  to  the  possession  of  real  property  is  not 
impaired  or  affected,  by  a  descent  being  east,  in  consequence  of  the  death 
of  a  personin  possession  of  the  property. 

§  375.  If  a  person,  who  might  maintain  an  action  to  recover  real  prop- 
erty, or  the  possession  thereof,  or  make  an  entry,  or  interpose  a  defence  or 
counterclaim,  foimded  on  the  title  to  real  property,  or  to  rents  or  services 
out  of  the  same,  is,  when  his  title  first  descends,  or  his  cause  of  action  or 
right  of  entry  first  accrues,  either  : 

1.  Within  the  age  of  twenty-one  years  ;  or, 

2.  Insane ;  or, 

S,  laprifloned  on  a  criminal  charge,  or  in  execution  upon  conviction  of  a 
oriminal  offence,  for  a  term  less  than  for  life ; 

The.  time  of  such  a  disability  is  not  a  part  of  the  time,  limited  in  this 
title,  for  commencing  the  action,  or  making  the  entry,  or  interposing  the 
defence  or  counterclaim  ;  except  that  the  time  so  limited  cannot  be  extended 
more  than  ten  years,  after  the  disability  ceasei,  or  after  the  death  of  the 
person  so  disabled. 


TITLE  ir. 
Actiont  other  than  for  the  recovery  of  real  property, 

I  876.  When  satisfaction  of  judgment  $  390.  Action   against  a  non-resident, 

presumed.  upon  a  demand  barred  by  th* 

877.  Bffect  of  retnrn  of  execution.  law  of  his  residence. 

378.  How  presumption  raided.  891.  When   person  liable,   etc.,  diet 

379.  Limitation  of  action  to  redeem  without  the  State. 

from  a  mortgage.  393.  Cause    of  action    accruing    be- 

880.  Other  periods  of  limitation.  tween   the  death  of  a  testator 

381    Within  twenty  years.  or  intestate,  and  the  grant   of 

880.  Within  six  years.  letters. 

883.  Within  three  years.  303.  No  limitation  of  action  on  bank 

384.  Within  two  years.  noU?8,  etc. 

386.  Within  one  year.  394.  Action  against  directors,  etc.,  of 

386.  When  cause  of  action  accraes  on  banks. 

a  current  account.  895.  Acknowledgment  or  new  promise 

887.  Action  for  penalty,  etc.,  by  any  mast  be  in  writing. 

person  who  will  sue.  896.  Exceptions,  as  to  persons  under 

388.  Actions  not  before  provided  for.  disabilities. 

380.  Aetions  by  the  people  subject  to  397.  Defence  oi  connterclaim. 

the  same  limitations. 

§  376.  [am*d  1877.J  A  final  judgment  or  decree  for  a  sum  of  money,  or 
directing  the  payment  of  a  sum  of  money,  heretofore  rendered  in  a  surro* 
gate's  court  of  the  &tate,  or  heretofore  or  hereafter  rendered,  in  a  court  ol 
record  within  the  United  States,  or  elsewhere,  is  presumed  to  be  paid  and 
satisfied,  after  the  expiration  of  twenty  years  from  the  time,  when  the  party 
recovering  it  was  first  entitled  to  a  mandate  to  enforce  it.  This  presump- 
tion is  conclusive ;  except  as  against  a  person,  who,  within  twenty  years 
from  that  time,  makes  a  payment  or  acknowledges  an  indebtedness  of  some 
part  of  the  amount  recovered  by  the  judgment  or  decree ;  or  his  heir  or 
personal  representative ;  or  a  person  whom  he  otherwise  represents.  Such 
an  acknowledgment  must  be  in  writing,  and  signed  by  the  persoa  to  be 
charged  thereby.  • 

§  377.  If  the  proof  of  payment,  under  the  lust  section,  consists  of  the 
return  of  an  execution  partly  satisfied,  the  adverse  party  may  show,  in  full 
avoidance  of  the  effect  thereof,  that  the  alleged  partial  satisfaction  did  not 
proceed  from  a  payment,  made,  or  a  sale  of  property  claimed,  by  him,  or  by 
a  person  whom  he  represents. 

§  378.  A  persoA  tiaa^  avail  himself  of  the  presumption  created  by  the 
last  section  but  one,  under  an  allegation  that  an  action  was  not  commenced, 
or  that  the  proceeding  was  not  taken,  within  the  time  therein  limited. 

§  379.  An  action  to  redeem  real  property  from  a  mortgage,  with  or  with- 
out an  ac<;ount  of  rents  and  profits,  may  be  maintained  by.  the  mortgMgor, 
or  those  claiming  under  him,  against  the  mortgagee  in  possession,  or  those 
claiming  under  him,  unless  he  or  they  have  continuously  maintained  an 
adverse  possession  of  the  mortgaged  premises,  for  twenty  years  after  the 
breach  of  a  condition  of  the  mortgage,  or  the  non-fulfillment  of  a  covenant 
therein  contained. 

§  380.  The  following  actions  must  be  commeneed  within  the  following 
periods,  after  the  cause  of  action  has  accrued. 

§  381.  [am'd  ISn.]  Within  twenty  yean: 

An  action  upon  a  sealed  instrument. 

fiut  where  the  action  is  brought  for  breach  of  a  covenant  of  seizin,  or 
against  incumbrances,  the  cause  of  action  is  for  the  purpose  of  this  sectioa 
only,  deemed  to  have  accrued  upon  an  eviction,  and  not  before. 
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%  382.  [am'd  1877.]  Within  six  years : 

1.  An  action  upon  a  contract  obligation  or  liability,  express  or  implied; 
except  a  judgment  or  sealed  instrument. 

2.  An  action  to  recover  upon  a  liability  created  by  statute ;  except  a  pen- 
alty or  forfeiture. 

S.  An  action  to  recover  damages  for  an  injury  to  property,  or  a  personal 
injury ;  except  in  a  case  where  a  different  period  is  expressly  prescribed  Id 
this  chapter. 

4.  An  action  to  recover  a  chattel. 

5.  An  action  to  procure  a  judgment,  other  than  for  a  sum  of  money,  on 
the  ground  of  fraud,  in  a  case  which,  on  the  thirty-first  day  of  December, 
eighteen  hundred  and  forty-six,  v7as  cognizable  by  the  court  of  chancery. 
The  cause  of  action,  in  such  a  case,  is  not  deemed  to  have  accrued,  until  the 
discovery,  by  the  plaintiff,  or  the  person  under  whom  he  claims,  of  the 
facts  constituting  the  fraud. 

6.  An  action  to  establish  a  will.  Where  the  will  has  been  lost,  (Jon- 
cealed,  or  destroyed,  the  cause  of  action  is  not  deemed  to  have  accrued, 
until  the  discovery,  by  the  plaintiff,  or  the  person  under  whom  he  cllhms,  of 
the  facts  upon  which  its  validity  depends. 

7.  An  action  upon  a  judgment  or  decree,  rendered  in  a  court  not  of  reeord, 
except  a  decree  heretofore  rendered  in  a  surrogate's  court  of  the  State. 
The  cause  of  action,  in  sttch  a  case,  is  deemed  to  have  accrued,  when  final 
jadgment  was  rendered. 

§  383.  [am'd  1877.]  Within  three  years : 

1.  An  action  against  a  sheriff,  coroner,  constable,  or  other  officer,  for  the 
non-payment  of  money  collected  upon  an  execution. 

2.  An  action  against  a  constable,  upon  any  other  liability  incurred  by 
him,  by  doing  an  act  in  his  official  capacity,  or  by  the  omission  of  an  official 
duty ;  except  an  escape. 

8.  An  action  upon  a  statute,  for  a  penalty  or  forfeiture,  where  the  action 
is  given  to  the  person  aggrieved,  or  to  that  person  and  the  people  of  the 
Btate;  except  where  the  statute  imposing  it  prescrib^^s  a  different  lim- 
itation. 

4.  An  action  against  an  executor,  administator,  or  receiver,  or  against 
the  trustee  of  an  insolvent  debtor,  appointed,  as  prescribed  by  law,  in  a 
special  proceeding  instituted  in  a  court  or  before  a  judge,  brought  to  recover 
a  chattel,  or  damages  for  taking,  detaining,  or  injui;^ng  personal  property, 
by  the  defendant,  or  the  person  whom  he  represents. 

5.  An  action  to  recover  damages  for  a  personal  injury,  resulting  from 
negligence. 

g  384.  Within  two  years : 

1.  An  action  to  recover  damagee  for  libel,  slander,  assaolt,  battery,  oi 
false  imprisonment. 

2.  An  action  upon  a  statute,  for  a  forfeiture  or  penalty  to  the  people  of 
the  State. 

§  385.  Within  one  year : 

1.  An  action  against  a  sheriff  or  coroner,  upon  a  liability  incurred  by 
biro,  by  doing  an  act  in  his  official  capacity,  or  by  the  omission  of  an 
official  duty ;  except  the  non-payment  of  money  collected  upon  an  execu- 
tion. 

2.  An  action  against  any  other  officer,  for  the  escape  of  a  prisoner, 
arrested  or  imprisoned  by  virtue  of  a  civil  mandate. 

g  386.  In  an  action  brought  to  recover  a  balance  due  upon  a  mutttal| 
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open,  and  current  account,  where  there  have  been  reciprocal  demands  be- 
tween the  parties,  tlie  cause  of  action  is  deemed  to  have  accrued  from  thib 
time  of  the  last  item,  proved  in  the  account  on  either  side. 

§  387.  An  action  upon  a  statute  for  a  penalty  or  forfeiture,  given  wholly* 
or  partly  to  any  person  who  will  prosecute  for  the  same,  must  be  com-- 
menced  within  one  year  after  the  commission  of  the  offence;  and  if  the* 
action  is  not  commenced  within  the  year  by  a  private  person,  it  may  be* 
commenced  within  two  years  thereafter,  in  behalf  of  the  people  of  the  State* 
by  the  Attorney-General,  or  the  district-attorney  of  the  county  where  the- 
offence  was  committed. 

g  388.  An  action,  the  limitation  of  wMch  is  not  specially  prescribed  in 
this  or  the  last  title,  must  be  commeAced  within  ten  years  after  the  cause 
of  action  accrues. 

§  389.  The  limitations,  prescribed  in  this  title,  apply  alike  to  actions 
brought  in  the  name  of  the  people  of  the  State,  or  for  their  benefit,  and  to 
actions  by  private  persons. 

§  390.  Where  a  cause  of  action,  which  does  not  involve  the  title  to  or 
possession  of  real  property  within  the  State,  accrues  against  a  person,  who 
is  not  then  a  resident  of  the  State,  an  action  cannot  be  brought  thereon  in  a 
court  of  the  State,  against  him  or  his  personal  representative,  after  the  ex- 
piration of  the  time,  limited,  by  the  laws  of  his  residence,  for  bringing  a 
like  action,  except  by  a  resident  of  the  State,  and  in  one  of  the  following 
cases : 

1.  Where  the  cause  of  action  originally  accrued  in  favor  of  a  resident  of 
the  State. 

2.  Where,  before  the  expiration  of  the  time  so  limited,  the  person,  in. 
whose  favor  it  originally  accrued,  was  or  became  a  resident  of  the  State ;  or 
the  cause  of  action  was  assigned  to,  and  thereafter  continuously  owned  by, 
a  resident  of  the  State. 

§  391.  [am*d  1877.]  If  a  person,  against  whom  a  cause  of  action  exists, 
dies  without  the  State,  the  time  which  elapses  between  his  death,  and  the 
expiration  of  eighteen  months  after  the  issuing,  within  the  State,  of  let- 
ters testamentary  or  letters  of  administration,  is  not  a  part  of  the  time 
limited  for  the  commencement  of  an  action  therefor,  against  his  executor 
or  administrator. 

g  392.  [am*d  1877.]  For  the  purpose  of  computing  the  time,  within 
which  an  action  must  be  commenced  in  a  court  of  the  State,  by  an  executor 
or  administrator,  to  recover  personal  property,  taken  after  the  death  of  a 
testator  or  intestate,  and  before  the  issuing  of  letters  testamentary  or  let- 
ters of  administration ;  or  to  recover  damages  for  taking,  detaining,  or  in- 
juring personal  property  within  the  same  period ;  the  letters  are  deemed  to 
have  been  issued,  within  six  years  after  the  death  of  the  testator  or  intes- 
tate. But  where  an  action  is  barred  by  this  section,  any  of  the  next  of  kin, 
legatees,  or  creditors,  who,  at  the  time,  of  the  transaction  upon  which  it 
might  have  been  founded,  was  within  the  age  of  twenty-one  years,  or  insane, 
or  imprisoned  on  a  criminal  charge,  may,  within  five  years  after  the  cessa- 
tion of  such  a  disability,  maintain  an  action  to  recover  damages  by  reason 
thereof :  in  which  he  may  recover  such  sum,  or  the  value  of  such  property, 
as  he  would  have  received  upon  the  final  distribution  of  the  estate,  if  an 
action  had  been  seasonably  commenced  by  the  executor  or  administrator. 

§  393.  This  chapter  does  not  affect  an  action  to  enforce  the  payment  o{ 
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«  bill,  note,  or  other  evidence  of  debt,  issued  bj  a  moneyed  iorpoxation,  ot 
issued  or  put  iu  circulation  as  money. 

§  394.  [am^<^  1877.]  This  chapter  does  not  affect  an  action  against  a 
director  or  stockholder  of  a  moneyed  corporation,  or  banking  association, 
to  recover  a  penalty  or  forfeiture  imposed,  or  to  enforce  a  liability  created 
by  law  ;  but  such  an  action  must  be  brought  within  three  years  after  the 
cause  of  action  has  accrued. 

§  395.  An  acknowledgment  or  promise,. contained  in  a  writing  signed 
by  the  party  to  be  charged  thereby,  is  the  only  competent  evidence  of  a  new 
or  continuing  contract,  whereby  to  take  a  case  out  of  the  operation  of  this 
title.  But  this  section  does  not  alter  the  effect  of  a  payment  of  principal 
or  interest. 

§  396.  If  a  person,  entitled  to  maintain  an  action  specified  in  this  title, 
except  for  a  penalty  or  forfeiture,  or  against  a  sheriff  or  other  officer  for  an 
escape,  is,  at  the  time  when  the  cause  of  action  accrues,  either : 

1.  Within  the  age  of  twenty-one  years  ;  or, 

2.  Insane ;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  conviction  of  a 
criminal  offence,  for  a  term  less  than  for  life  ; 

The  time  of  such  a  disability  is  not  a  part  of  the  time,  limited  in  this 
title  for  commencing  the  action  ;  except  that  the  time  so  limited  cannot  be 
extended  more  than  five  yearh  by  any  such  disability,  except  infancy;  or, 
in  any  case,  more  than  one  year  after  the  disability  ceases. 

§  397.  A  cause  of  action,  upon  which  an  action  cannot  be  maintained* 
as  prescribed  if  this  title,  cannot  be  effectually  interposed  as  a  defence  or 
counterclaim. 

TITLE  III. 
General  provmom. 


I  306.  Wheu  action  deemed  to  be  com- 
menced. 

399.  Attempt  to  commence  action  In  a 

conrt  of  re(ord. 

400.  Id.:  in  h  court  not  of  record. 

401.  Szception.   when   defendant    is 

without  the  State. 

402.  Id.;  when  a  person,  entitled,  etc., 

dies  before  limitation  expilFes. 

403.  Id.;  when  a  person  liable,  etc., 

dies  within  the  State. 

404.  In  raits  by  aliens,  time  of  dis- 

ability in  case  of  war  to  be  de- 
dacted. 

405.  Provit<ion   where  judgment  has 

been  reversed. 

406.  Stay   by  injiniction,  etc.,  to  be 

deducted. 


$  407.  Certain  actions  by  a  principal, 
for  misconduct  of  an  agent,  etc. 
406.  Disability  must  exist  when  right 
accrnen. 

409.  If  iteveral  disabilities,  no  Ihnita- 
tion  nntil  ail  removed. 

410.  Provision  when  the  action  cannot 
be  maintained  without  a  de- 
mand. 

411.  Provision  in  case  of  snbmiwion 
to  arbitration. 

412.  Provision  when  action  isdwcpo* 
tinned,  etc.,  after  answer. 

413.  Bow  objection  taken,  under  this 
chapter. 

414.  Cases  to  which  this  chapter  ap- 
plies. 

415.  Mode  of  computing  periods  of 
limitation. 

§  398.  [am'd  1877.]  An  action  is  commenced  against  a  defendant, 
within  the  meaning  of  any  provision  of  this  act,  which  limits  the  time  for 
commencing  an  action,  when  the  summons  is  served  on  him  ;  or,  on  a  co- 
defendant  who  is  a  joint  contractor,  or  otherwise  united  in  interest  with 
him. 

g  399.  An  attempt  to  commence  an  action,  in  a  court  of  record,  is 
equivalent  to  the  commencement  ther^f  affainst  each  defendant,  within  th* 
Heaning  of  each  provision  of  this  act,  which  limits  th^  time  (or  cwa^" 
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meuciog  an  action  when  the  summons  is  deliv^ered,  with  the  intent  thai  it 
Bhuii  be  actually  served,  \o  the  sheriff,  or,  where  the  sheriff  is  u  party,  to  a 
coroner  of  the  county,  in  which  that  defendant  or  one  of  two  or  more  co- 
dnfendants,  who  are  joint  contractors,  or  otherwise  united  in  interest  with 
hira,  resides  or  last  resided;  or,  if  the  defendant  is  a  corporation,  to  a  like 
officer  of  the  county,  in  which  it  is  established  by  law,  or  wherein  its  general 
business  is  or  was  last  transacted,  or  wherein  it  keeps  or  last  kept,  an  office 
for  the  transaction  of  business.  But  in  order  to  entitle  a  plaintiff  to  th€ 
benefit  of  this  section,  the  delivery  of  the  summons  to  an  officer  must  be 
followed,  within  sixty  days  after  the  expiration  of  the  time  limited  for  the 
actual  commencement  of  the  action,  by  personal  service  thereof  upon  the 
defendant  sought  to  be  charged,  or  by  the  Mrst  publication  of  the  summons, 
as  against  that  defendant,  pursuant  to  an  order  for  service  upon  him  in 
that  manner. 

§  4<X).  The  last  section,  excluding,  the  provision  requiring  a  publication 
or  service  of  the  summons  within  sixty  days,  applies  to  an  attempt  to  com- 
mence an  action  in  a  court  not  of  record,  where  the  summons  is  delivered 
to  an  officer  authorized  to  serve  the  same,  within  the  city  or  town  wherein 
the  person  resides  or  the  corporation  is  located,  as  specified  in  that  section; 
provided  that  actual  service  thereof  is  made  with  due  diligence. 

§  40 1 .  [am^d  1877, 1888.  ]  If,  when'the  cause  of  action  accrues  against  a  per- 
son he  IS  without  the  State,  the  action  may  be  commenced  within  the  time  limited 
therefor,  after  his  return  into  tlie  State.  If,  after  a  cause  of  action  has  accrued 
agalDst  the  person,  he  departs  from  and  resides  without  the  State  and  remains 
.coutinnously  absent  therefrom  for  the  space  of  one  year  or  more,  or  if,  without 
the  knowledge  of  the  person  entitled  to  maintain  the  action,  he  resides  within  the 
State  under  a  false  name  the  time  of  his  absence  or  of  such  residence  within  the 
State  under  such  false  name  is  not  a  part  of  the  time  limited  for  the  commence- 
ment of  the  action.  Bat  this  section  docs  not  apply  while  a  designation  made  at 
prescribed  in  section  four  hundred  and  thirty  or  in  subdivision  second  of  aectloa 
four  hundred  and  thir^-two  of  this  act  remains  in  force. 

§  402.  If  a  person,  entitled  to  maintain  an  action,  dies  before  the  expi- 
ration of  the  time  limited  for  the  commencement  thereof,  and  the  cause  of 
action  survives,  an  action  may  be  commenced  by  his  representative,  after 
the  expiration  of  that  time,  and  within  one  year  after  his  death. 

§  403.  [am'd  1879.]  The  term  of  eighteen  months  after  the  death, 
within  the  State,  of  a  person,  against  whom  a  cause  of  action  exists,  is  not 
a  part  of  the  time  limited  for  the  commencement  of  an  action  against  his 
executor  or  administrator.  If  letters  testamentary  or  letters  of  administra- 
tion upon  his  estate  are  not  issued,  within  the  State,  at  least  six  months 
before  the  expiration  of  the  time  to  bring  the  action,  as  extended  by  the 
foregoing  provision  of  this  section,  the  term  of  one  year  after  such  letters 
are  issued  is  not  a  part  of  the  time  limited  for  the  commencement  or  such 
an  action. 

§  404.  Where  a  person  is  disabled  to  sue  in  the  courts  of  the  State,  by 
reason  of  either  party  being  an  alien  subject  or  citizen  of  a  country  at  war 
with  the  United  States,  the  time  of  the  continuance  of  the  disability  is  not 
a  part  of  the  time  limited  for  the  commencement  of  the  action. 

§  405.  If  an  action  is  commenced  within  the  time  limited  therefor,  and 
a  judgment  therein  is  reversed  on  appeal,  without  awarding  a  new  trial,  or 
the  action  is  terminated  in  any  other  manner  than  by  a  voluntary  discon- 
tinuance, a  dismissal  of  the  complaint  for  neglect  to  prosecute  the  action, 
^  a  final  judgment  upon  the  merits  ;  the  plaintiff,  or,  if  he  dies,  a»d  tkie 
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cause  of  action  siirvives,  bis  representative  may  commence  a  new  action  fot 
the  same  cause,  after  the  expiration  of  the  time  so  limited,  and  within  one 
fear  after  such  a  reversal  or  tennination. 

§  406.  Where  the  commencement  of  an  action  has  been  stayed  by  in- 
junction, or  by  other  order  of  a  court  or  judge,  or  by  statutory  prohibition, 
the  time  of  the  continuance  of  the  »tay  is  not  a  part  of  the  time,  limited  for 
the  commencement  of  the  action. 

§  407.  Where  an  injury  results  from  the  act  or  omission  of  a  deputy  or 
agent,  the  time,  within  which  an  action  to  recover  damages  by  reason 
thereof,  must  be  commenced  by  the  principal,  agiiinst  the  deputy  or  agent, 
must  be  computed  from  the  time,  when  a  judgment  against  the  principal, 
for  the  act  or  omission,  is  first  recovered  by  the  aggrieved  person  ;  and  a 
subsequent  reversal  or  setting  aside  of  the  judgment  does  not  extend  the 
time. 

§  408  A  person  cannot  avail  himself  of  a  disability  unless  it  existed 
when  his  right  of  action  or  of  entry  accrued. 

§  409.  Where  two  or  more  disabilities  co-exist,  when  the  right  of  action 
or  of  entry  accrues,  the  limitation  does  not  attach,  until  all  are  removed. 

g  410.  Where  a  right  exists,  but  a. demand  is  necessary  to  entitle  a  per- 
son to  maintain  an  action,  the  time,  within  which  the  action  must  be  com- 
mcncedj'nmst  be  computed  from  the  time,  when  the  right  to  make  the 
demand  is  complete ;  except  in  one  of  the  following  cases : 

1.  Where  the  right  grows  out  of  the  receipt  or  detention  of  money  or. 
property,  by  an  agent,  trustee,  attorney,  or  other  person  acting  in  a  fiduciary 
capacity,  the  time  niuSt  be  computed  from  the  time,  when  the  person,  hav- 
ing the  right  to  make  the  demand,  has  actual  knowledge  of  the  facts,  upon 
which  that  right  depends. 

2.  Wiiere  there  was  a  deposit  of  money,  not  to  be  repaid  at  a  fixed  time, 
but  only  upon  a  special  demand,  or  a  delivery  of  personal  property,  not  to 
be  returned,  specifically  or  in  kind,  at  a  fixed  time  or  upon  a  fixed  contin- 
gency, the  time  must  be  computed  from  the  demand. 

§  411.  Where  the  persons,  who  might  be  adverse  parties  in  an  action, 
have  entered  into  a  written  agreement  to  submit  to  arbitration,  or  to  refer 
the  cause  of  action,  or  a  controversy  in  which  it  might  be  available,  or  have 
entered  into  a  written  submission  the  eof  to  arbitrators ;  and  before  aa 
award,  or  other  detertniuiition  thereupon,  the  agreement  or  submission  is 
revoked,  so  as  to  render  it  ineffectual,  by  tlie  death  of  either  party  thereto, 
or  by  the  act  of  the  person  against  whom  the  action  might  have  been 
brought ;  or  the  execution  thereof^  or  the  remedy  upon  an  award  or  other 
determination  thereunder,  is  stayed  by  injunction,  or  other  order  procured 
by  him  from  a  competent  court  or  judge  ;  the  time  which  has  elapsed, 
between  the  entering  into  the  written  submission  or  agreement,  and  the 
revocation  thereof,  or  the  expiration  of  the  stay,  is  not  a  part  of  the  time, 
limited  for  the  commencement  of  the  action. 

§  412.  Where  a  defendani  in  an  action  has  interposed  an  answer,  in 
support  of  which  he  would  be  entitled  to  rely,  at  the  trial,  upon  a  defence 
or  counterclaim  then  exi.«ting  in  his  favor,  the  remedy  upon  which,  at  the 
time  of  the  coinmeucemcut  of  the  action,  was  not  barred  by  the  provisions 
of  this  chapter;  and  the  complaint  i«  dismissed,  or  the  action  is  discon- 
tinued, or  abates  in  consequence  of  the  plaintiff's  death  ;  the  time  which 
intervened  between  the  commencement  and  the  termination  of  the  action, 
is  not  a  part  of  the  time,  limited  fbr  the  commencement  of  an  action  by  the 
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defendant,  to  recover  for  the  cause  of  action  so  interposed  as  a  defence, 
or  to  iiicerpose  tbe  same  defence  in  another  action  brought  by  the  same 
plaintiff,  or  a  person  deriviit«|;  title  from  or  under  him. 

§  413.  Tbe  objection,  that  the  action  was  not  commenced  within  the 
time  limited,  can  be  taken  only  by  answer.  Tbe  corresponding  'objection 
to  a  defence  or  counterclaim  can  be  taken  only  by  reply  ;  except  where  a 
reply  is  not  required,  in  ordei*  to  enable  tne  plaintiJff  to  raise  an  issue  of 
fact,  upon  an  allegation  contained  in  tne  answer. 

§  414.  The  provisions  of  this  chapter  apply,  and  constitute  the  only  rules 
of  limitation  applicable,  to  a  civil  action  or  special  proceeding,  except  iu 
one  of  the  following  cases  : 

1.  A  case,  Avhere  a  different  limitation  is  specially  prescribed  by  law,  or 
a  shorter  limitation  is  prescribed  by  tne  written  contract  of  the  parties. 

2.  A  caude  of  actioi»  or  a  defence  wnicii  accruec^  betore  the  first  day  of 
July^  eighteen  hundred  and  forty-eignt.  The  statutes  tben  in  force  gOTern, 
with  respect  to  such  a  cause  of  action  or  deience. 

8.  A  case,  not  iuchided  in  the  last  subdivision,  in  which  a  person  is  enti* 
tled^  when  this  act  takes  effect,  to  commence  an  action,  or  to  institute  a 
special  proceeding,  or  to  take  any  pioceedmg  therein,  or  to  pursue  a 
remedy  upon  a  jurtp,r»ent,  where  he  commences,  institutes,  or  otherwise  re- 
sorts to  the  same,  before  the  expiration  ot  two  years  atter  this  act  takes 
effect ;  in  either  *A  which  cases,  the  provisions  oi  law  applicable  theretO| 
imoiediately  befc/e  this  act  takes  effect,  continue  to  be  so  applicable,  not- 
withstanding the  repeal  thereof. 

4.  A  caae,  wnere  the  time  to  commence  an  action  has  expired,  when  this 
act  takes  effd'it. 

The  word  *-  action,"  contained  in  this  chapter,  is  to  be  construed,  when  it 
Is  necessary  so  to  do,  as  including  a  special  proceeding,  or  any  proceeding 
therein,  rr  In  an  action. 

§  41£ft.  Tbe  periods  of  limitation,  prescribed  by  this  chapter,  except  at 
otherwise  special iy4)rescribeci  theiem,  must  be  computed  trom  the  time  of 
the  at^jiuing  of  the  right  to  reiiet  tyy  action,  special  proceeding,  defence,  or 
othervise,  as  the  case  letjUire^,  to  tbe  time  wnen  tne  claim  to  that  relief  is 
act»^'iUy  interposed  by  the  party,  as  a  piamtuf  or  a  delendant,  iu  the  par- 
ticiAlur  action^  or  special  pi  dceeding. 

CHAPTER  V. 

COMMENCEMENT  OP  AND  PARTIES  TO  AN  AClION. 

TITLE  I. — GOMMBNCEMENT  OF  AN  ACTION. 

TITLE  IL — Parties  to  an  action. 

TITLE  L 

Commencement  of  an  action. 

AJKTiofLB  1.  The  sommons  and  accompanyiDg  papers;  personal  sendee  fhsieaf; 
appearance  of  the  defendant. 
2.  Snbstitntes  for  personal  service  in  special  cases. 

ARTICLE  FIRST. 

The  Summons  and  Accompanyino  Papers:  personal  Seryicx  thcbxov; 

Appearance  of  the  Defendant. 
f  416.  Action  to  be  comraenced  bysam-       %  417.  Requisites  of  snmmons. 

mons  ;   time  when    court  ac-  418.  Form  of  snmmons. 

quires  Jnnediction.  419.  Service  of  copy  complaint  er  a** 
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lice   with   iammons  ;    ooBse-  fancy,  or  lunacy,  etc.,  not  Ja- 

qnence  of  failure.  dicmtlv  declared. 

I  420.  CaseH  wncre  eucli  service  must       $  429.  Id.  ;    when   oe'ivery  pf  copy  to 

toe  made.  lunatic  a: speared  with. 

431.  Appearance  of  defendant.  480.  Ueeignation,  by  a  resident,  of  a 
428.  When  aefendant  must  answer  at  person  upon  woom   to  serve  a 

time  or  appearing.  summons  during  his  aosence ; 

428.  Kotice    of    no   personal  claim  ;  eltect  und  revocation  thereof. 

ettect  of  service  thereof.  431.  How   personal   service   of   sum- 
424.  Kilect  of  voluntary  appearance.  mons  made  upon   a   domestic 

4iio.  Summons  ;  wdcu  and  by  whom  corporation. 

served.    Sherilt's  duty.  432.  Id.;  upon  a  foreign  corporation. 

426.  How  personal   service   of  sum-  433.  Service  ot  process,  etc.,  to  com- 

mons made  upon  a  natural  per-  mencc  a  special  proceeding, 

son.  434.  Proof  of   service    of  summcms, 

427,  428.  Id. ;  m  certain  cases  of  in-  etc. ;  how  made. 

§  416.  A  civil  action  is  commenced  by  the  service  ot  a  summons.  But 
from  the  time  of  the  granting  of  a  provisional  remedy,  the  court  acquires 
jurisdiction,  and  has  control  of  all  the  subsequent  proceedings.  Isever- 
theless,  jurisdiction  thus  acquired  is  conditional,  and  liable  to  be  divested, 
in  a  case  where  the  jurisdiction  of  the  court  is  made  dependant,  by  a  special 
provision  of  law,  upon  some  act,  to  be  done  after  the  granting  of  the  pro- 
visional remedy. 

g  417.  lam'd  1879.]  The  summons  must  contain  the  title  of  the  action, 
specifying  the  court  in  which  the  action  is  brought,  the  names  of  the  par- 
ties to  the  action,  and,  if  it  is  brought  in  the  supreme  court,  the  name  of 
the  county  in  which  the  plaintiff  desires  the  trial ;  and  it  must  be  subscribed 
by  the  plaintiff's  attorney,  who  must  add  to  bis  signature  his  office  address, 
specifying  a  place  within  the  state  where  there  is  a  post-office.  If  in  a 
city,  he  must  add  the  street  and  street  number,  if  any,  or  other  suitable 
designation  of  the  particular  locality. 

^  418.  [am'd  1877.J  The  summons,  exclusive  of  the  title  of ^the  action 
and  the  subscription,  must  be  substantially  in  the  following  form,  the 
blanks  being  properly  filled : 

^' To  the  abot  e  named  defendant :  You  are  hereby  summoned  to  answer 
the  complaint  in  this  action,  and  to  serve  a  copy  of  your  answer  on  the 
plaintiff's  attorney  within  twenty  days  after  the  service  of  this  summons, 
exclusive  of  the  day  of  Hervice ;  and  in  case  of  your  failure  to  appear  or 
answer,  judgment  will  be  taken  against  you  by  default,  for  the  relief  de- 
manded in  the  complaint 

Dated  ." 

The  summons  is  deemed  the  mandate  of  the  court. 

\       g  419.  [am^d  1879.]     A  copy  of  the  complaint  may  be  served  with  the 

\  summons.     If  a  copy  of  the  complaint  is  not  served  with  the  summons,  the 

M  plaintiff  cannot  take  judgment  by  default  without  apfplication  to  the  court, 

^  unless  either  the  defendant  appears,  or  by  a  notice  is  served  with  the  sum- 

toons,  stating  the  sum  of  money  tor  which  judgment  will  be  taken,  and  the 

case  is  one  embraced  in  the  next  section. 

r    §420.  [amW  1877.]     Judgment  may- be  taken  without  application  to 

Hhe  court,  where  the  complaint  set?   forth  one  or  more  causes  of  action, 

leach  consisting  of  the  breach  of  an  express  contract  to  pay,  absolutely  or 

jupon  a  contingency,  a  sum  or  sums  of  money,  fixed  by  the  terms  of  the 

/contract,  or  capable  of  being  ascertained  therefrom,  by  computation  only  ; 

^or  an  express  or  implied  contract  to  pay  money  received  or  disbursed,  or 

the  value  of  property  delivered,  or  of  services  ij^ndered  by,  to,  or  for  the 

i  use  of,  the  defendant  or  a  third  person  ;~  aod  thereupon  demands  judgment 

/  (or  a  sum  of  money  only.     This  aicction  includes  a  case,  where  the  bre«oh 
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of  the  contract,  set  forth  in  the  complaint,  is  only  partial ;  or  where  the 
complaint  shows  that  the  amount  of  the  plaintiff's  demand  has  been  re- 
duced by  payment,  counterclaim,  or  other  credit. 

g  421.  The  defendant's  appearance  mnst  be  made  by  serving  upon  the 
plaintiif's  attorney,  within  twenty  days  after  service  of  the  summons,  ex- 
clusive of  the  day  ot  service,  a  notice  of  appearance,  or  a  copy  of  a  demur- 
rer or  of  an  answer.  A  notice  or  pleading,  so  served,  must  be  subscribed 
by  the  defendant'b  attorney,  who  must  add  to  hit  signature  his  office  ad^iress, 
with  the  particulars  prescribed  in  section  four  hundred  and  seventeen  of 
this  act,  concerning  tbe  oliice  address  of  the  plaintiff's  attorney. 

§  422.  [am'c(  1877.]  A  defendant,  upon  whom  the  plaintiff  has  served, 
with  the  summons,  a  copy  ol  tne  complaint,  must  serve  a  copy  of  his  de- 
murrer or  answer  upon  the  plaintitf's  attorney,  before  the  expiration  of  the 
time,  within  whicn  tne  summons  requires  him  to  answer.  It*  a  copy  of  the 
complaint  is  not  sc  served,  a  notice  of  appearance  entitles  him  only  to  no- 
tice of  the  subsequent  proeeedmgs,  unless  within  the  same  time  he  dentands 
tbe  service  ot  a  copy  of  tbe  complaint,  as  prescribed  in  section  four  hun- 
dred and  seventy  nine  oi  tnis  act. 

§  423.  lama  1877.]  Where  a  personal  claim  is  not  made  against  a  de- 
fendant, a  notice,  subscribed  by  the  ptaintitf's  attorney,  setting  forth  the 
general  object  ot  the  action,  a  briel  description  of  the  property  affected  by 
it,  if  it  aftect  specitic  real  oi  personal  propeity,  and  that  a  personal  claim  is 
not  made  against  bim,  mav  be  served  with  the  summons.  If  the  defend- 
ant so  served,  unreasonably  aetends  the  action,  costs  may  be  awarded 
against  him. 

g  424.  A  voluntary  general  appearance  of  the  defendant  is  equivalent  to 
personal  service  ol  the  summons  upon  him. 

§  425.  The  summons  may  be  served  by  any  person,  other  than  a  part} 
to  the  action,  except  where  it  is  otherwise  specially  prescribed  by  law. 
The  plaintiff's  attorney  may,  by  an  inaorsement  on  the  summons,  fix  a  time 
within  which  the  service  thereof  must  be  made  :  in  that  case,  the  service 
cannot  be  made  atterwaras.  Where  a  summons  is  delivered  for  service  to 
the  sheriff  of  the  county,  wherein  the  delenuunt  is  found,  the  sheriff  must 
serve  it,  and  return  it,  with  proof  of  service,  to  the  plaintiff's  attorney, 
with  reasonable  diligence. 

§  426.  Personal  service  of  the  summons  upon  a  defendant,  being  a  nat- 
ural pei-sou,  roust  be  made  by  dellvermg  a  copy  thereof,  within  the  State, 
•8  follows : 

1.  If  the  defendant  is  an  infant,  under  the  age  of  fourteen  years,  to  the 
infant  in  person,  and  also  to  his  lather,  mother,  or  guaidiau  ;  or,  if  there  is 
none  within  tbe  SState,  to  the  person  having  the  care  and  control  of  him, 
or  with  whom  he  resides,  or  in  whose  seivicc  he  is  employed. 

2.  If  tac  defendant  is  a  person  judicially  decmied  to  be  incompetent  to 
maoage  his  afiairs,  in  consequence  ol  lunucv,  idiocy,  or  haoitual  drunken 
ness,  and  for  whom  a  committee  has  been  appointed,  to  tfic  committee,  and 
also  to  the  defendant  in  person. 

8.  [added  1879.  J  If  the  action  is  against  a  sheriff,  for  a  cause  specified 
in  section  one  hundred  and  htty-eight  ot  this  a(;t,  by  deiiveriug  it  to  the  de- 
fendant m  person,  or  to  his  under-sherilf  m  person,  or  at  the  olfice  of  the 
sheriff  during  the  hours  when  it  is  required  by  law  to  be  kept  open,  to  a 
deputy-sheriff  or  a  clerk  in  the  employment  of  the  sheriff,  or  other  person 
in  charge  of  the  office. 

4.  In  any  other  case,  to  tbe  defendant  in  person. 
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§  427.  If  the  defendant  is  an  infant  of  the  agd  of  fourteen  years,  oi 
upviards.  or  if  the  court  has,  in  its  opinion,  reasonable  ground  to  believe^ 
that  the  defendant,  by  reason  of  habitual  drunkenness,  or  for  any  other 
cause,  is  mentally  incapable  adequately  to  protect  his  rights,  although  jn.i 
judicially  declared  to  be  incompetent  to  manage  his  affairs,  the  court  may, 
in  its  discretion,  with  or  without  an  application  therefor,  and  in  the  defend* 
ant's  interest,  make  an  order,  requiring  a  copy  of  the  summons  to  be  alat» 
delivered,  in  beaalf  of  th  defendant,  to  a  person  designated  in  the  order 
and  that  service  of  the  summons  shall  not  be  deemed  complete,  until  it  ii  ' 
■o  delivered. 

§  428.  [ani'd  1877.]  In  a  case  specified  in  subdivision  first  or  second  of 
section  four  hundred  and  twenty-six  ot  this  act,  where  the  court  has,  in  its 
opinion,  reasonable  ground  to  believe,  that  the  interest  of  the  person,  other 
than  the  defendant,  to  whom  a  copy  of  the  summons  has  been  delivered,  is 
adverse  to  that  of  the  defendant,  or  that,  for  any  reason,  he  is  not  a  &i 
person  to  protect  the  rights  of  the  defendant,  it  may  likewise  make  an  order, 
as  prescribed  in  the  last  section.  In  a  case  specified  in  subdivision  second, 
the  court  may,  as  a  part  of  the  same  order,  or  by  a  separate  order,  made, 
in  like  manner  and  upon  like  ground,  at  any  stage  of  the  action,  appoint  a 
special  guardian  ad  litem  to  conduct  the  defence  for  the  incompetent  de- 
fendant, to  the  exclasion  of  the  committee,  and  with  the  same  powers, 
and  subject  to  the  same  liabilities,  as  a  committee  of  the  property. 

g  429.  Where  the  defendant  has  been  judicially  declared  to  be  incom- 
petent to  manage  his  affairs,  in  consequence  of  Iimacy,  and  it  appears 
satisfactorily  to  the  court,  by  affidavit,  that  the  delivery  of  a  copy  of  the 
summons  to  him,  in  person,  will  tend  to  aggravate  his  disorder,  or  to  lesson 
the  probability  of  his  recovery,  the  court  may  make  an  order,  dispensing 
with  such  delivery.  In  that  case,  a  delivery  of  a  copy  of  the  summons,  to 
a  committee  duly  appointed  for  him,  is  sufficient  personal  service  upon  the 
defendant. 

§  430.  A  resident  of  the  State,  of  full  age,  may  execute,  under  his  hand, 
nnd  acknowledge,  in  the  manner  required  by  law  to  entitle  a  deed  to  be  re- 
corded, a  written  designation  of  another  resident  of  the  State,  as  a  person 
u[>on  whom  to  serve  a  summons,  or  any  process  or  other  paper  for  the  com- 
mencement of  a  civil  special  proceedingj  in  any  court  or  before  any  oflicer, 
during   the  absence  from  the  United  States  of  the  person  making  the 
designation  ;  and  may  file  the  same,  with  the  written  consent  of  the  person 
so  designated,  executed  and  acknowledged  in  the  same  manner,  in  the  ofilce 
of  the  clerk  of  the  county,  where  the  person  making  the  designation  resides. 
The  designation  must  specify  the  occupation  or  other  proper  addition,  and 
the  residence  of  the  person  making  it,  and  also  of  the  person  designated : 
and  it  remains  in  force  during  the  period  specified  thei'ein,  if  any ;  or,  if  nci 
period  is  specified  for  that  purpose,  for  three  years  after  the  filing  thereof. 
But  it  is  revoked  earlier,  by  the  death  or  legal  incompetency  of  either  of  the 
parties  thereto  ;  or  by  the  filing  of  a  revocation  thereof,  or  of  the  consent, 
executed  and  acknowledged  in  like  manner.    The  clerk  must  file  and  record 
Auch  a  designation,  consent,  or  revocation  ;  and  must  note,  upon  the  record 
of  the  original  designation,  the  filing  and  recording  of  a  revocation.     While 
^he  designation  remains  in  force,  as  prescribed  in  this  section,  a  summons, 
sr  any  process  or  other  paper  for  the  commencement  of  a  civil  special  pro^ 
needing,  against   the  person  making  it,  in  any  court  or  before  any  officer, 
juay  be  served  upon  the  person  so  designated,  in  like  manner  and  with  like 
effect,  as  if  it  was  served  personally  upon  the  person  making  the  desigaa 
Uoa,  notwithstanding  the  return  of  the  latter  to  the  United  iitates. 
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%  431.  Personal  service  of  the  suramoQS  upon  a  defendant,  being  a 
domestic  corporation,  must  be  made  by  delivering  a  copy  thereof,  within  the 
State,  as  follows  : 

1.  If  the  action  is  against  the  mayor,  alderman,  [aldermen]  and  common- 
alty of  the  city  of  New  York,  to  the  mayor,  comptroller,  or  counsel  to  the 
eorporation. 

2.  If  the  action  is  against  any  other  city,  to  the  mayor,  treasurer,  counsel, 
attorney,  or  clerk  ;  or,  if  the  city  lacks  either  of  those  officers,  to  the  o£Sce.'* 
performing  corresponding  functions,  under  another  name. 

3.  In  any  other  case,  to  the  president  or  other  head  of  the  corporation 
the  secretary  or  clerk  to  the  corporation,  the  cashier,  the  treasurer,  or  fc 
director  or  managing  agent. 

g  432.  [om'J  1877.1  Personal  service  of  the  summons,  upon  a  defend- 
ant, being  a  foreign  corporation,  must  be  made  by  delivering  a  copy  thereof, 
within  the  State,  as  follows  : 

1.  To  the  president,  treasurer,  or  secretary  ;  or,  if  the  corporation  lacks 
either  of  those  officers,  to  the  officer  preforming  corresponding  functions, 
under  another  name. 

2.  To  a  person  designated  for  the  purpose  by  a  writing,  under  the  seal 
of  the  corporation,  and  the  signature  of  its  presidenst,  vice-president,  or 
other  acting  head,  accompanied  with  the  written  consent  of  the  person 
designated,  and  filed  in  the  office  of  the  Secretary  of  State.  The  designa- 
tion must  specify  a  place,  within  the  State,  as  the  office  or  residence  of  the 
person  designated ;  and,  if  it  is  within  the  city,  the  street,  and  street  num- 
ber, if  any,  or  other  suitable  designation  of  the  particnilar  locality.  It 
remains  in  force,  until  the  tiling  in  the  same  office  of  a  written  revocation 
thereof,  or  of  the  consent,  executed  in  like  manner  ;  but  tlu  person  des'g. 
nated  may,  from  time  to  time,  change  the  place  specified  as  his  office  or 
residence,  to  soine  other  place  within  the  State,  by  a  writing,  executed  by 
him,  and  filed  in  like  manner.  The  Secretary  of  State,  may  require  the  ex- 
ecution of  any  instrument,  specified  in  this  section,  to  be  authenticated  as 
he  deems  proper,  and  he  may  refuse  to  file  it  without  such  an  authentica- 
tion. An  exemplified  copy  of  a'  designation  so  filed,  accompanied  with  a 
certificate  that  it  has  not  been  revoked,  is  presumtive  evidence  of  the  exe- 
cution thereof,  and  conclusive  evidence  of  the  authority  of  the  officer  exe- 
cuting it. 

8.  If  such  a  designation  is  not  in  force,  or  if  neither  the  person  desig- 
nated, nor  an  officer  specified  in  subdivision  first  of  this  section,  can  be 
found  with  due  diligence,  and  the  corporation  has  property  within  the  State, 
or  the  cause  of  action  arose  therein  ;  to  the  cashier,  a  director,  or  a  man- 
aging agent  of  the  corporation,  within  the  State. 

§  433.  The  provisions  of  this  article,  relating  to  the  mode  of  service* of 
a  summons,  apply  likewise  to  the  service  of  any  process  or  other  paper, 
whereby  a  special  proceeding  is  commenced  in  a  court,  or  before  an  officer, 
except  a  proceeding  to  punish  for  contempt,  and  except  where  special  pro- 
visions for  the  service  thereof  is  otherwise  made  by  law. 

§  434.  Proof  of  service,  as  prescribed  in  this  article,  must  be  made  by 
affidavit,  except  as  follows : 

1.  If  the  service  was  made  by  the  sheriff,  it  may  be  proved  by  hia  certifi- 
cate thereof. 

2.  If  the  defendant  served  is  an  adult,  who  has  not  been  judicially 
declared  to  be  incompetent  to  manage  h\9  affairs,  the  service  may  be  proved 
^j  t^  w-itteo  adipission,  signed  by  him,  and  either  ftcknowledged  by  him, 
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tad  certified  in  liko  manner  as  a  deed  to  be  recorded  in  the  county,  or  ac- 
companied with  tlie  aftidavit  of  a  person,  other  than  the  plaintiff,  showing 
that  the  signature  is  genuine. 

A  certificate,  admission,  or  afiSdavit  of  service  of  a  summons,  must  state 
the  time  and  place  of  service.  A  written  admission  of  the  service  of  a 
summons,  or  of  a  paper  accompanying  the  same,  imports,  unless  otherwise 
expressly  stated  therein,  or  otherwise  plainly  to  be  inferred  from  its  con- 
tents, that  a  copy  of  the  paper  was  delivered  to  the  person  signing  the 
•dmissioo. 

ARTICLE  SECOND. 
Substitutes  fob  pebsonal  Sebyicb  in  Special  Cases. 


I  485.  Order  for  service  of  snmmons 
from  supreme  court,  when  de* 
feiiduDt  not  found,  etc. 

436.  Ilow  service  mui«t  be  made. 

437.  Pai>eri4  to  be  filed  ;  proof  of  ser- 

vice. 

488.  Cases  in  which  service  of  sum- 
mons by  uablication,  etc.,  may 
be  ordered. 

480.  Papers  upon  which  order  for  pub- 
lication may  be  made. 


§  440.  By  whom  order  may  be  made  ; 
contents  of  order. 

441.  When  publication  must  be  comr 

meuced  ;  when  service  deemed 
complete. 

442.  Papers  to  be  filed  ;  notice  to  de- 

fendant. 

443.  Id.;  wlien  service  is  made  with- 

out the  State. 

444.  Proof  of  uervice. 

445.  Defendant  when  allowed  to  de- 

fend. 


§  435.  [am*d  1877  &  1880.]  Where  a  summons  is  issued  in  any  court 
of  record,  an  order  for  the  service  thereof,  upon  a  defendant  residing  within 
the  State,  may  be  made  by  the  court,  or  a  judge  thereof,  or  the  county 
judge  of  the  county  where  the  action  is  triable,  upon  satisfactory  proof,  by 
the  affidavit  of  a  person,  not  a  party  to  the  action,  or  by  the  return  of  the 
sheriff  of  the  county  where  the  defendant  resides,  that  proper  and  diligent 
effort  ha.«  been  made  to  serve  the  summons  upon  the  defendant,  and  thut 
the  place  of  his  sojourn  cannot  be  ascertained,  or,  if  he  is  within  the  State, 
that  he  avoids  service,  so  that  personal  service  cannot  be  made. 

§436.  [am* d  1811.']  The  order  must  direct,  that  the  service  of  the 
summons  be  made,  by  leaving  a  copy  thereof,  and  of  the  order,  at  the  res- 
idence of  the  defendant,  with  a  pcT'son  of  proper  age,  if  upon  reasonable 
application,  admittance  can  be  obtained,  and  such  a  person  found  who  will 
receive  it ;  or,  if  admittance  cannot  be  so  obtained,  nor  such  a  person  found, 
by  affixing  the  same  to  the  outer  or  other  door  of  the  defendant's  residence, 
and  by  depositing  another  copy  thereof,  properly  inclosed  in  a  post-paid 
wrapper,  addressed  to  him,  at  his  place  of  residence,  in  the  post-office  at 
the  place  where  he  resides. 

g  437.  The  order,  and  the  papers  upon  which  t  was  granted,  must  be 
filed,  and  the  service  must  be  made,  within  ten  days  after  the  order  is 
granted ;  otherwise  the  order  becomes  inoperative.  On  filing  an  affidavit, 
showing  service  according  to  the  order,  the  summons  is  deemed  served,  and 
the  same  proceedings  may  be  taken  thereupon,  as  if  it  had  been  served  by 
publication,  pursuant  to  an  order  for  that  purpose,  made  as  prescribed  in 
the  next  section. 

§  438.  [atri'd  1879  &  1884.]  An  order,  directing  the  service  of  a  sum- 
mons upon  a  defendant,  without  the  State,  or  by  publication,  may  be  made 
in  either  ot  the  following  cases : 

1.  Where  the  defendant  to  be  served  is  a  foreign  corporation  ;  or,  being 
a  natural  person,  is  not  a  resident  of  the  State ;  or  where,  after  diligent  in- 
C|uir^,  the  defendant  reiqains  unknown  to  the  plaintiff,  or  the  plaintjlf  if 
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unable  to  Ascertain  whether  the  defendant  is  or  is  not  a  resident  of  the 
Bute. 

2.  Whcve  the  defendant^  being  a  resident  of  the  State,  has  departed 
therefrom,  with  intent  to  defraud  his  creditors,  or  to  avoid  the  service  of  & 
summons ;  or  keeps  himself  concealed  thereiti,  witli  like  intent. 

8.  Where  the  defendant,  being  an  adult,  and  a  resident  of  the  State,  has 
been  continuously  without  the  United  States  inorti  than  six  months  next 
before  the  granting  of  the  order,  and  has  not  made  a  detjignation  of  a  pen> 
son,  upon  whom  to  serve  a  summons  in*  his  behalf,  as  prescribed  in  section 
four  hundred  and  thirty  of  this  act;  or  a  designation  so  made  no  longer 
remains  ii.  force ;  or  service  upon  the  person  so  designated  cannot  be  mads 
within  the  State,  after  diligent  effort, 

4.  \yiiere  the  complaint  demands  judgment  annulhng  a  marriage,  or  for 
a  divorce,  or  a  separation. 

6.  Where  the  complaint  demands  judgment,  that  the  defendant  be  ex- 
eluded  from  a  vested  or  contingent  interest  in,  or  lien  upon,  specific  real 
or  personal  property  within  the  State ;  or  that  such  an  interest  or  lien  in 
favor  of  either  party  be  enforced,  regulated,  defined  or  limited ;  or  other- 
wise affecting  the  title  to  such  property. 

6.  Wljere.the  defendant  is  a  resident  of  the  State,  or  a  domestic  corpora- 
tion :  and  an  attempt  was  made  to  commence  the  action  against  the  defend- 
ant, a.s  required  in  chapter  fourth  of  this  act,  before  the  expiration  of  the 
liraitarjon  applicable  thereto,  as  fixed  in  that  chapter;  and  the  limitation 
wouia  have  expired,  within  sixty  days  next  preceding  the  application,  if 
the  lime  had  not  been  extended  by  the  attempt  to  commence  the  action. 

7.  Where  the  action  is  against  the  stock  holders  of  a  corporation,  or  joint- 
slock  company,  and  is  authorized  by  a  law  of  the  "State,  and  the  defendant 
13  a  stockholder  thereof. 

When  a  copy  of  the  summons  is  required  b'y  subdivision  first  or  subdi- 
vision second  of  section  four  hundred  and  twenty-six  of  this  act,  or  by  sec- 
tion four  hundred  and  twenty-nine  of  this  act,  to  be  delivered  to  a  person 
other  than  the  defendant,  an  order,  directing  the  service  of  a  copy  of  the 
summons  upon  such  person  without  the  state,  or  by  publication,  may  be 
made  as  prescribed  in  this  section,  as  if  such  person  was  the  defendant  in 
the  action,  and  upon  a  verified  complaint  and  the  same  proof  with  respect 
to  such  person,  as  is  required  in  the  next  succeeding  section  with  respect 
to  a  defendant.  And  sections  four  hundred  and  forty  to  f  jur  hundred  and 
forty-foui,  both  inclusive,  appl;^  to  the  proceedings  in  like  manner  as  if 
such  person  was  a  defendant. 

§  439.  [am'd  1879.]  The  order  must  be  founded  upon  a  verified  com- 
plaint, showing  a  sufficient  cause  of  action  against  the  defendant  to  be 
served,- and  proof  by  affidavit  of  the  additional  facts  required  by  the  last 
section ;  and  also,  where  the  application  is  made  upon  the  ground  that  the 
defendant  is  a  foueign  corporation,  or  not  a  resident  of  the  State,  or  in  a 
case  specified  in  subdivision  fourth,  fifth,  or  seventh  of  the  last  section, 
that  the  plaintiff  has  been*or  will  be  unable,  with  due  diligence,  to  maks 
personal  service  of  the  summons.  * 
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§  440.  lam:d  1879, 1889.]  The  order  may  be  made  by  a  judge  of  the 
court  or  the  county  judge  of  the  county  where  the  action  is  triable. 
It  must  direct  that  service  of  the  eummons,  upon  the  defendant  named 
or  described  in  the  order,  be  made  by  publication  thereof  in  two  news- 
papers, designated  in  the  order  as  most  likely  to  give  notice  to  the 
defendant  for  a  specified  time^  which  the  judge  deems  reasonable,  not 
Ibrs  than  once  a  week  for  six  successive  weeks;  or,  at  the  option  of  the 
plaintiff,  by  service  of  the  summons,  and  of  a  copy  of  the  complaint 
and  order,  without  the  State,  upon  the  defendant  personally,  and  if  be 
is  an  infant  under  the  age  of  fourteen  years,  also  upon  the  person  with 
whom  he  is  sojourning;  or,  if  the  defendant  is  a  corporation,  upon  an 
officer  thereof,  specified  in  section  431  or  432  of  this  act.    It  must  also- 
contain,  either  a  direction  that,  on  or  before  the  day  of  the  first  publi- 
cation, the  plaintiff  deposit  in  a  specified  post-office,  one  or  more  sets, 
of  copies  of  the  summons,  complaint  and  order,  each  contained  in  a. 
securely  closed  post-paid  wrapper,  directed  to  the  defendant,  at  a. 
place  specified  in  the  order;  or  a  statement  that  the  judge  being  satis- 
fied by  the  affidavits  upon  which  the  order  was  granted,  that  the  plaint- 
iff cannot,  with  reasonable  diligence,  ascertain  a  place  or  places  where^ 
the  defendant  wonld  probably  receive  matter  transmitted  through  the- 
post-office,  dispenses  with  the  deposit  of  any  papers  therein. 

§  441.  [anCd  1877.]  The  first  publication,  in  each  newspaper  desigmitedf 
in  the  order,  or  the  service  upon  the  defendant  without  the  state,  must  b« 
made  within  three  months  after  the  order  is  granted.  For  the  purpose  of 
reckoning  the  time  within  which  the  defcrviant  must  appear  or  answer,  ser- 
vice by  publication  is  complete  upon  the  cUy  of  the  last  publication,  p  ir- 
suant  to  the  order ;  and  service  made  without  the  state  is  complete  Ufion 
the  expiration  thereafter  of  a  time  equal  to  that  prescribed  for  publication. 

^  442.  [arn^d  1877.]  Where  service  is  made  by  publication,  the  sum> 
DHins,  complaint,  and  order,  and  the  papers  upim  which  tlv?  order  was  made, 
must  be  filed  with  the  clerk,  on  or  before  the  day  of  the  first  pubijcation  ;  ' 
and  a  notice,  subscribed  by  the  plaintiff^s  atto^nep,  and  di->9Cted  only  to  the 
defendant  or  defendants  to  be  thus  served,  sul\?(faitially  in  the  following 
form,  the  blanks  being  properly  filled  up,  must  be  subjoiiicd  to  and  pul^ 
lished  with  the  summons  : 

"  To  :     The  foregoing  summons   is  served  upon  you,  by 

publication,  pursuant  to  an  order  of  -         "  (naming  the  jodge  and 

his  ofiicial  title),  '*  dated   the  day  of  i  18     ,  and  filed  with  th« 

complaint  in  the  office  of  the  clerk  of  ,  at  " 

§  443.  [am^d  1877.]  Where  service  is  made  without  the  State,  the 
papers  specified  in  Ihe  last  section  must  be  previocf  If  filed  ;  and  a  notice 
must  be  served  witV  the  summons,  in  all  respects  like  \he  notice  required  by 
the  last  section,  except  that  the  words,  "  without  the  Statfe  of  New  York," 
must  be  substitutjc'  for  the  words,  "  by  publication." 

g  444.  Proof  *,l  the  publication  of  the  summons  and  notice  must  be 
made  by  the  aftriavit  of  the  printer  or  publisher,  or  his  foreman  or  prin- 
cipal clerk.  Froof  of  deposit  in  the  post-ofllce,  or  of  delivery,  of  a  paper 
required  to  b'^  ds  posited  or  delivered  by  the  provisions  of  this  artic^,  must 
be  made  by  the  affidavit  of  the  person,  who  deposited  or  delivered  it. 

g  446.  [»m\I  1877.]  Where  the  summons  is  served,  pursuant  to  mi  ttrdei 
made  as  )?f*$sci'ibed  in  this  article,  and  the  defendant  so  served  docA  not 
appear,  l«e,  4r  his  representative,  on  application  and  sufficient  ca\v"r  thi  vn, 
•t  an7  time  before  final  judgment,  must  be  allowed  to  defeod  xhr  ^eii<»^, 
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tnd,  except  in  an  action  for  divorce^  or  wherein  the  contrary  is  expressly 
prescribed  by  law,  the  defendant,  or  his  representative,  must,  in  like  mini- 
ner,  upon  good  cause  shown,  and  upon  just  terms,  be  allowed  to  defend, 
after  final  judgment,  at  any  time  within  one  year  after  personal  service  of 
written  notice  thereof;  or,  if  such  a  notice  has  not  been  served,  within 
seven  years  after  the  filing  of  the  judgment-roll.  If  tlie  defense  is  success- 
ful, and  the  judgment,  or  any  part  thereof,  has  been  collected  or  otherwise 
enforced,  such  restitution  may  thereupon  be  compelled,  aH  the  court  directs  ; 
but  the  title  to  property,  sold,  to  a  purchaser  in  good  faith,  pursuant  to  a 
direction  contained  in  the  judgment,  or  by  virtue  of  an  execution  issued 
upon  the  same,  shall  not  be  affected  thereby. 

TITLE  11. 
Parties  to  an  action. 

AamcLE  1.  Fartien  gwierally. 

2.  l^rties  severally  liable. 

3.  Parties  prosecuting  and  defendiuj;  as  poor  pertont. 

4.  Infant  plaintiffs  aud  defendants. 

ARTICLE  FIRST. 

Parties  generally. 

I  446.  Who  may  be  joined  as  plaintiffs.       %  450.  WlH'n  married  woman  Is  a  party. 
447   Id.;  as  defendants.  451.  When  dcfendaut  or  bis  name  is 

448.  Parties  united  in  interest,  when  unknown. 

lo  be  joined  ;  when  one  or  more  452.  When  court  to   decide    contro- 

may  cue  or  defend  for  the  whole.  versy,  or  to  order  other  parties 

449.  Trustee  of  express    trnst,   etc.,  lo  be  bronght  in. 

may  pae  withont  person  bene-  453.  Supplemental  summons, 

fieially  interested. 

§  446.  All  persons  having  an  interest  in  the  subject  of  the  action,  aud 
in  obtaining  the  judgment  demanded,  may  be  joined  as  plaintiffs,  except  as 
otherwise  expressly  prescribed  in  this  act. 

g  447.  Any  person  mtiy  be  made  a  defendant  who  has,  or  claims  an  In- 
terest in  the  controversy,  adverse  to  the  plaintiff,  or  who  is  a  necessary 
party  defendant,  for  the  complete  determination  or  settlement  of  a  ques- 
tion involved  therein ;  except  as  otherwise  expressly  prescribed  in  iliis 
act. 

§  448.  Of  the  parties  to  the  action,  those  who  are  united  in  interest  must 
be  joined  as  plaintiffs  or  defendants,  except  as  otherwise  expressly  pre- 
scribed in  this  act.  But  if  the  consent  of  any  •ue,  who  ought  to  be  joined 
as  a  plaintiff,  cannot  be  obtained,  he  may  be  made  a  defendant,  the  reason 
therefor  being  stated  in  the  complaint.  And  where  the  question  is  one  of 
H  common  or  general  interest  of  many  persons  ;  or  where  the  persons,  who 
might  be  made  parties,  are  very  numerous,  and  it  may  be  impracticable  to 
bring  them  all  before  the  court,  one  or  more  may  sue  or  defend  for  the 
benefit  of  all. 

g  449.  [atri'd  1877.]  Every  action  must  be  prosecuted  in  the  name  of 
the  real  party  in  interest,  except  that  an  executor  or  administrator,  a  trustee 
of  an  express  trust,  or  a  person  expressly  authorized  by  statute,  may  sue, 
without  joining  with  him  the  person  for  whose  benefit  the  action  is  prose- 
cuted. A  person,  with  whom  or  in  whose  name,  a  contract  is  made  for  the 
benefit  of  another,  is  a  trustee  of  an  express  trust,  within  the  meaniug  of 
this  section.  . 

I  450.  [am'd  1879.]    In  an  action  or  special  proceeding,  a  marrie*1  ^^ 
6 
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i^oman  appears,  prosecutes,  or  defends,  alone  or  joined  with  other  par  ties, 
as  if  she  was  single.  It  is  not  necessary  or  proper  to  join  her  husband 
with  her  as  a  party  in  any  action  or  special  proceeding  affecting  her  sepa- 
rate property. 

§  461.  [am'd  1879.]  Where  the  plaintiff  is  ignorant  of  the  name  or 
part  of  the  name  of  a  defendant,  he  may  designate  that  defendant,  in  th« 
summons,  and  in  any  other  process  or  proceeding  in  the  action,  by  a  ficti 
tious  name,  or  by  as  much  of  his  name  as  is  known,  adding  a  description, 
identifying  the  person  intended.  Where  the  plaintiff  demands  judgment 
against  an  unknown  person,  he  may  designate  that  person  as  unknown, 
adding  a  description,  tending  to  identify  him.  In  either  case,  the  person 
intended  is  thereupon  regarded  as  a  defendant  in  the  action,  and  as  suffi- 
ciently described  therein,  for  all  purposes,  including  service  of  thesummona, 
as  prescribed  ni  article  second  of  the  lust  title.  When  the  name,  or  the 
remainder  of  the  name,  or  the  person,  becomes  known,  an  order  must  b« 
made  by  the  court,  upon  such  notice  and  such  terms  as  it  prescribes,  that 
the  proceedings  already  taken  be  deemed  amended,  by  the  insertion  of  the 
true  name,  in  place  of  the  fictitious  name  or  part  of  a  name,  or  the  desig- 
nation as  an  unknown  person ;  and  that  all  subsequent  proceedings  be 
taken  under  the  true  name. 

§  462.  The  court  may  determine  the  controversy,  as  between  the  par- 
ties before  it,  where  it  can  do  so  without  prejudice  to  the  rights  of  others, 
or  by  saving  their  rights  ;  but  where  a  complete  determination  of  the  con- 
troversy cannot  be  had  without  the  presence  of  other  parties,  the  court 
must  direct  them  to  be  brought  in.  And  where  a  person,  not  a  parly  to 
the  action,  has  an  interest  in  the  subject  thereof,  or  in  real  property,  the 
title  to  which  may  in  any  manner  be  affected  by  the  judgment,  and  makes 
application  to  the  couit  to  be  made  a  party,  it  must  direct  him  to  be  brought 
in  by  the  proper  amendment. 

§  463.  [am'd  1877.]  Where  the  court  directs  a  new  defendant  to  be 
brought  in,  and  the  order  is  not  made  upon  his  own  application,  a  supple- 
mental summons  must  be  issued,  directed  to  him,  and  in  the  same  form  as 
an  origi.ial  summons  ;  except  that,  in  the  body  thereof,  it  must  require  the 
defendant  to  answer  the  original  or  the  amended  complaint,  and  the  supple- 
mental  complaint,  or  either  of  them,  as  the  case  requires.  And  each  pro 
vision  of  this  chapter,  relating  to  personal  service,  or  a  substitute  for  per- 
sonal service  of  an  original  summons,  applies  to  such  a  supplemental 
summons. 

ARTICLE  SECOND. 
Parties  scyerallt  liable. 

I  454.  Persons  liable  for  the  pame  de-  §  456.  Proceedings    in    action  a^^ainst 

mand  may  besaed  together.  defendants  Beveroliy  liable. 

455.  Defendant  to  sued  may  apply  for  457.  Application  of  this  article  to  de- 

any  relief.  feudants  jointly  liable. 

§  464.  [atii'd  1877.]  Two  or  more  persons  severally  liable  upon  the 
same  written  instrument,  including  the  parties  to  a  bill  of  exchange  or  a 
promissory  note,  whether  the  action  is  brought  upon  the  inst\  iment,  or  by 
a  party  thereto  to  recover  against  other  parties  liable  over  to  him,  may,  all 
or  any  of  them,  be  included  as  defendants  in  the  same  action,  at  the  option 
of  the  plaintiff. 

I  466.  The  joinder  of  a  person,  as  defendant  in  an  action,  with  another 
person,  ti«  prescribed  in  the  last  section,  does  not  affect  his  right  to  any 
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order  or  other  relief,  to  which  he  would  have  been  entitled,  if  he  bad  been 
separately  sued  in  the  action. 

§  456.  Where  a  summons,  issued  against  two  or  more  defendants,  alleged 
to  be  severally  liabln,  is  served  upon  some,  but  not  upon  all  of  them,  the 
plaintiff  may  proceed  against  those  upon  whom  it  is  served,  as  if  they  were 
the  only  defendants  named  therein.  Where  it  is  served  upon  all  of  them, 
the  plaintiff  may  take  judgment  against  one  or  more  of  them,  wliere  he 
would  be  entitled  to  judgment,  if  the  action  was  against  him  or  them  alone. 
Where  judgment  is  so  taken,,  the  clerk  must,  upon  thf  plaintiff's  applica- 
tion, enter  an  order,  directing  that  the  action  be  severed,  and  that  the 
plaintiff  may  proceed  against  the  other  defendants.  In  any  subsequent 
proceeding,  the  plaintiff  may  use,  together  with  a  certified  copy  of  such  an 
order,  a  copy  of  a  paper  constituting  a  part  of  the  judgment- roll,  with  like 
effect  as  if  it  was  the  original. 

g  457.  The  last  three  lections  do  not  affect  a  defence  or  other  objection 
of  a  defendant,  growing  out  of  the  failure  to  join  in  the  action  two  or  more 
persons  jointly  liable ;  and,  as  regards  the  other  parties  to  the  action,  per- 
sons jointly  liable  are  regarded  as  one  party,  for  every  purpose  contem- 
plated by  those  sections. 

ARTICLE  THIRD. 
Partixs  Prosecuting  and  Defending  as  Poor  Persons. 

I  458.  Who  may  petition  for  leave  to       |  4C3.  Wheu  defendant  may  petition  to 

prosecute  as  a  poor  per»ion.  defend  as  a  poor  person. 

4S9.  Contents  of  petition.  464.  Contents  of  petii ion. 

4€0.-WheB  and  how  leave  granted.  465.  Proceedings  thereon. 

461.  Not  liable  for  costs  and  fees.  466.  Appeal,  wUeu   party   prosecutes 

462.  When  leave  may  be  annulled.  or  defends  as  a  poor  persoc. 

467.  Costs  in  favor  of  petitioner. 

g  458.  A  poor  person,  not  being  of  ability  to  sue,  who  alleges  that  he 
ha.B  a  cause  of  action  against  another  person,  may  apply,  by  petition,  to  the 
court  in  which  the  action  is  pending,  or  in  which  it  is  intended  to  be 
brought,  for  leave  to  prosecute  as  a  poor  pei-sou,  and  to  have  an  attorney 
and  counsellor  assigned  to  conduct  his  action. 

§  459.  The  petition  must  state : 

1.  The  nature  of  the  action  broughl,  or  intended  to  be  brought. 

2.  That  the  applicant  is  not  worth  one  hundred  dollars,  beside  the  wear- 
ing apparel  and  furniture,  necessary  for  himself  and  his  family,  and  the 
subject-matter  of  the  action. 

It  must  be  verified  by  the  applicant's  affidavit,  and  supported  by  a  certifi- 
cate of  a  counsellor  at  law,  to  the  effect  that  he  has  examined  the  oase,  and 
18  of  opinion  that  the  applicant  has  a  good  cause  of  action. 

§  460.  The  court  to  which  the  petition  is  presented,  if  satisfied  of  the 
truth  of  the  facts  alleged,  and  that  the  applicant  luis  a  good  cause  of  action, 
may,  by  order,  admit  him  to  prosecute  as  a  poor  person,  and  assign  to  him 
an  attorney  and  counsel  to  prosecute  his  action,  who  must  act  therein  with- 
out compensation. 

§  461.  A  person  so  aamitled,  may  prosecute  his  action,  without  paying 
fee»  to  any  officer ;  and  he  shall  not  be  prevented  from  prosecuting  ihi 
same,  by  reason  of  his  being  liable  for  the  costs  of  a  former  action,  brought 
by  him  against  the  same  defendant,  [and]  if  judgment  is  rendered  against 
him,  or  his  complaint  U  dismissed,  costs  shall  not  be  awarded  againit 
tiim. 
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ig  462.  If  a  person  so  admitted  is  guilty  of  improper  conduct  in  the  p^os- 
ecutioj  of  his  action,  or  of  wilful  or  unnecessary  delay,  the  court  may, 
in  its  discretion,  annul  the  order  admitting  him  to  prosecute  as  a  poor  per- 
son ;  and  he  shall  thereafter  be  depiived  of  all  the  privileged  conferred 
thereby. 

§  463.  A  defendant  in  an  action  involving  bis  right,  title,  or  interest, 
in  or  to  real  or  personal  property,  may  petition  the  court,  in  which  the 
action  is  pending,  for  leave  to  defend  the  action  as  a  poor  person,  and  to 
have  an  attorney  and  counsel  assigned  to  conduct  his  defence. 

§  464.  The  petition  must  contain  the  same  matters,  respecting  the  abil- 
ity of  the  petitioner,  required  to  be  contained  in  a  petition  for  leave  to 
prosecute  as  a  poor  person  ;  and  it  must  be  supported  by  a  similar  certifi- 
cate, relating  to  th|i  defence. 

§  465.  The  provisions  of  this  article,  relating  to  the  order,  to  be  made 
upon  an  application  for  leave  to  prosecute  as  a  poor  person,  and  the  pro- 
ceedmgs  subsequent  thereto,  apply  to  the  order  and  subsequent  proceed- 
ings, upon  an  application  for  leave  to  defend  as  a  poor  person. 

§  466.  An  order,  made  as  prescribed  in  this  article,  does  not  authorize 
the  petitioner  to  take  or  maintain  an  appeal,  as  a  poor  person  ;  but  where 
an  appeal  is  taken  by  the  adverse  party,  the  order  is  applicable,  in  favor  of. 
the  petitioner,  as  respondent  in  the  appeal. 

§  467.  Where  costs  are  awarded  in  favor  of  a  person,  who  has  been  ad- 
mitted to  prosecute  or  defend  as  a  poor  person,  as  prescribed  in  tiiis  article, 
they  must  be  paid  over  to  his  attorney,  when  collected  from  the  adverse 
party,  aird  distributed  among  the  attorney  and  counsel  assigned  to  the  poor 
person,  as  the  court  directs. 

ARTICLE  FOURTH. 

Infant  Plaintiffs  and  Defendants. 

g  468.  Rlglit  of  infant  to  brin^  action.       $  473.  Guardian  for  infant  defendant  in 

469.  Guardian  for  infautplaintuS  must  certain  real  actions. 

be  appointed.  474.  Gaardian  not  to  receive  property 

470.  AppJication  therefor.  until  security  given. 

471.  Application  for  appointment  of  475.  8«'cnriry. 

guardian    for    infant    defend-  476.  lAwt   two  sections  not  to  apply 

ant.  to  general  gaardian. 

472.  Guardian,  how  appointed.  Clerk,  477.  Liauiiity  of  defendant's  guardian 

when  to  act.  for  co$Le. 

J  468.  Where  an  infant  has  a  right  of  action,  he  is  entitled  to  maintain 
an  action  thereon  ;  and  the  same  shall  not  be  deferred  or  delayed,  on  ac 
count  of  his  intancy. 

§  469.  Before  a  summons  is  issued,  in  the  name^of  an  infant  plaintiff 
A  competent  and  responsible  person  must  be  appointed,  to  appear  as  hiii 
guardian  for  the  purpose  of  the  action,  who  shaft  be  responsible  for  th^ 
costs  thereof. 

§  470.  The  guardian  must  be  appointed  upon  the  application  of  the  in- 
fant, if  he  is  of  the  age  of  fourteen  years,  or  upwards  ;  or,  if  he  is  under 
that  age,  upeii  tlie  application  oi  his  general  or  testamentary  guardian,  if 
he  has  one,  or  of  a  relative  or  friend.  If  the  application  is  made  by  a 
relative  or  friend,  notice  thereof  must  be  given  to  his  general  or  testamen- 
tary guardian,  vf  he  has  one ;  or,  if  he  has  none,  to  the  person  with  whom 
the  infant  resides. 

§  471.  [amV  1879.]     An  infant  defendant  must  also  appear  bv  guard- 
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ian,  who  must  be  a  competent  and  responsible  person,  appointed  upon  the 
application  of  the  infant,  if  he  is  of  tlie  age  of  fourteen  years,  or  upwards, 
and  applies  within  twenty  days  after  personal  service  of  the  sumtnons,  or 
after  service  thereof  is  complete,  as  prescribed  in  section  four  hundred  and 
forty-one  of  this  act;  or,  if  he  is  under  that  age,  or  neglects  so  to  apply, 
upon  the  application  of  any  other  party  to  the  action,  or  of  a  relative  or 
friend  of  the  infant.  Where  the  application  is  made  by  a  person,  other 
than  the  infant,  notice  thereof  must  be  given  to  his  general  or  testamentary 
guardian,  if  he  has  one  within  the  State;  or,  if  he  has  none,  to  the  infant 
himself,  if  he  is  of  the  age  of  fourteen  years,  or  upwards,  and  within  the 
State ;  or,  if  he  is  under  that  age,  and  within  the  State,  to  the  person  with 
whom  he  resides. 

§  472.  The  court  in  which  the  action  is  brought,  or  a  judge  thereof,  or, 
if  the  action  is  brought  in  the  supreme  court,  the  county  judge  of  the 
county  where  the  action  is  triable,  may  appoint  a  guardian  ad  litem  for  an 
infant,  eiiher  plaintiff  or  defendant,  as  prescribed  in  this  article.  The  clerk 
must  act  in  that  capacity  for  an  infant  defendant,  where  the  court  or  the 
judge  appoints  him.  No  perf^on,  otlier  than  the  clerk,  shall  be  appointed  a 
guardian  ad  litem,  unless  his  written  consent,  duly  acknowledged,  is  pro* 
duced  to  the  court  or  judge  making  the  appointment. 

§  473.  [am*d  1877,  1889.]  Where  an  infant  defendant  resides  out 
of  the  state  or  resides  within  the  state  and  is  temporarily  absent  there- 
from, .the  court  may,  in  its  discretion,  make  an  order  designating  a  per- 
son to'  be  his  guardian  ad  litem,  unless  he,  or  some  one  in  his  behalf, 
proonres  such  a  guardian  to  be  appointed,  as  prescribed  in  the  last 
two  sections,  within  a  specified  time  after  service  of  a  copy  of  the 
order.  The  court  must  give  special  directions  in  the  order,  respecting 
the  service  thereof,  which  may  be  upon  the  infant.  The  summons 
may  be  served  by  delivering  a  copy  to  the  guardian  so  appointed, 
with  like  effect  ad  where  a  summons  is  e^erved  without  the  state  upon 
an  a  Inlt  defendant,  pursuant  to  an  order  for  that  purpose,  granted  as 
prespribed  in  section  four  hundred  and  thirty-eight  of  this  act ;  except 
thatihatimetoappearor  answer  is  twenty  days  after  the  service  of 
the  summons,  exclusive  of  the  day  of  service. 

§  474.  Except  in  case  where  it  is  otherwise  specially  prescribed  by  law, 
a  guardian,  appointed  for  an  infant,  as  prescribed  ip  this  article,  shall  not 
be  permitted  to  receive  money  or  property  of  the  infant,  other  than  costs 
and  expenses  allowed  to  the  guardian  by  the  court,  until  he  has  given  suffi- 
cient security,  approved  by  a  judgef  of  the  court,  or  a  county  judge,  to 
account  for  and  apply  the  same,  under  the  direction  of  the  court. 

§  475.  The  securely  must  be  a  bond  to  the  infant,  in  such  penalty  as 
the  judge  directs,  not  less  than  twice  the  sum,,  or  the  value  of  the  prop 
erty,  to  be  received,  executed  by  the  guardian  and  at  least  two  sureties 
approved  by  the  judge,  and  filed  in  the  office  of  the  clerk.  The  infant,  or 
any  other  party  to  the  action,  may  afterwards  apply  for  an  order,  directing 
%  new  bond  to  be  given,  with  an  increased  penalty;  or  the  court  may  se 
direct,  of  its  own  motion. 

§  476.  the  last  two  sections  do  not  apply  to  the  general  guardian  of  the 
infant,  who  has  been  appointed  his  guardian  ad  litem,  as  prescribed  in  this 
article ;  but  the  court  may,  at  any  time,  require  the  general  guardian  to 
give  additional  security  for  the  faithful  discharge  of  his  trust,  before  re- 
ceiving money  or  property  of  the  infant,  under  a  judgment  or  order  in  the 
Action. 
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§  477.  A  person  appointed  guardian,  as  prer^cribcd  m  this  article,  for  an 
infant  defendant  in  an  action,  is  not  liable  for  the  costs  oF  the  action, 
unJess  specially  charged  therewith  by  the  order  of  the  court,  for  personal 
misconduct. 

CHAPTER' VI. 

PLEADINGS  IN  COURTS  OF  RECORD,  INCLUDING  COUN- 

TER-CLAIMS. 

TITLE   I. — The  consecutitb  pleadings  in  an  action. 

'    II.— Provisions  oknerally  applicable  to  pleadings  . 

TITLE  L 

The  consecutive  pleadings  in  an  action, 

ARTiciiB  1.  Complaint. 
2.  Demurrer. 
8.  Answer. 
4.  Reply. 

ARTICLE  FIRST. 
Complaint. 

$  478.  First  pleading  to  l>e  complaint.  %  483.  Cannes  of  action  to  be  teparateli 

479.  Copy    complaint,    when    to    be  stared. 

served.  484,  What  canges  of  action  may  bi 

480.  Conpeqnence  of  failare.  joined  in  the  eame  complaint. 
48J.  Complaint  what  to  contain.                   485.  [Repealed  1877.1 

483.  When     interlocutory    and    final  486.  [Sepealed  1877. J 

judgment  may  Ije  demanded. 

§  478.  The  first  pleading,  on  the  part  of  the  plaintiff,  is  the  complaint. 

§  479.  [am'd  187T.]  If  a  copy  of  the  complaint  is  not  delivered  to  a 
defendant,  at  the  time  of  the  delivery  of  a  copy  of  the  summons  to  him 
either  within  or  without  the  State,  his  attorney  may,  at  any  time  within 
twenty  days  after  the  service  of  the  summons  is  complete,  serve  upon  the 
plaintiff's  attorney  a  written  demand  of  a  copy  of  the  complaint,  which 
must  be  served  within  twenty  days  thereafter.  The  demand  may  bo 
incorporated  into  the  notice  of  appearance.  But  where  the  same  attorney 
appears  for  two  or  more  defendants,  only  one  copy  of  the  coraplaini  need  be 
served  upon  him  ;  and  if,  after  service  of  a  copy  of  the  complaint  upon  him, 
as  attorney  for  a  defendant,  he  appears  for  another  defendant,  the  last  de- 
fendant must  answer  the  complaint  within  twenty  days  after  he  appears  in 
the  action. 

§  480.  If  the  plaintiff's  attorney  fails  to  serve  a  copy  of  the  complaint. 
as  prescribed  in  the  last  section,  the  defendant  may  apply  to  the  court  for 
a  dismissal  of  the  complaint.  ^ 

§  481.  The  complaint  must  contain  : 

1.  The  title  of  the  action,  specifying  the  name  of  the  court  in  which  it  if 
brought;  if  it  is  brought  in  the  supreme  court,  the  name  of  the  county, 
which  the  plaintiff  designates  as  the  place  of  trial ;  and  the  names  of  all 
the  parties  to  the  action,  plaintiff  and  defendant. 

2.  A  plain  and  concise  statement  of  the  facts,  constituting  each  cause  of 
action,  without  unnecessary  repetition. 

8.  A  demand  of  the  judgment  to  which  the  plaintiff  supposes  himself  en* 
tilled. 

§  482.  [am'd  1877.]  In  an  action  triable  by  the  court,  without  a  jury, 
the  plaintiff  may,  in  a  proper  case,  demand  an  interlocutory  judgment,  and 
aUo  a  final  iudgment,  distinguishing  them  clearly. 
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§  483.  Where  the  complaint  pets  forth  two  or  more  cditses  of  action,  the 
statement  of  the  facts  constituting  each  cause  of  action  nrjust  be  sip.uato 
and  numbered. 

g  484.  [am'd  1871.]  The  plaintiff  may  unite  in  the  same  complaint,  two 
or  more  causes  of  action,  whether  they  are  such  as  were  formerly  denomi- 
nated legal  or  equitable,  or  both,  where  they  are  brought  to  recover  an 
follows : 

1.  Upon  contract,  express  or  implied. 

2.  For  personal  injuries,  except  libel,  slander,  criminal  cotitersntion,  or 
leduitiou. 

3    For  libel  or  slander. 

4.,  For  injuries  to  real  property. 

5.  Real  property,  in  ejectment,  with  or  without  damages-  for  thv  with- 
holding thereof. 

6.  For  injuries  to  personal  property. 

7.  Chattels,  with  or  without  damages  for  the  taking  or  detention  thfTeof. 

8.  Upon  claims  against  a  trustee,  by  virtue  of  a  contract,  or  by  opetation 
of  law. 

9.  Upon  claims  arising  out  of  the  same  transaction,  or  transactions  con- 
nected with  the  same  subject  of  action,  and  not  hicluded  within  one  of  the 
foregoing  subdivisions  of  this  section. 

But  it  must  appear,  upon  the  face  of  the  complaint,  that  all  the  causes 
of  action,  so  united,  belong  to  one  of  the  foregoing  subdivisions  of  this 
section ;  that  they  are  consistent  with  each  other ;  and,  except  as  other- 
wise prescribed  by  law,  that  they  affect  all  the  parties  to  the  action  ;  and 
it  must  appear  upon  the  face  of  the  complaint,  that  they  do  not  require 
different  places  of  trial. 

§  486.  [Repealed  1877.] 

§  486.  [Repealed  1877.] 

ARTICLE  SECOND. 

Demurrer. 

$  487.  Defendant  must  demur  or  answer.  answer. 

488.  When  he  may  demnr.  %  495.  Demurrer  to  coonterclaim,  wfieo 

489.  [RepecUed  1877.]  defendant  demands  an  affirm- 

490.  Demurrer    to    complaint     must  ative  .Indement. 

fspecify  gronnds  of  objection.  496.  Demurrer  to  connterclaim  mu»t 

491.  [Fepmlea  1877.1  ppecifty  grounds  of  objection. 

492.  Demurrer  to  all  or  part   of  the  497.  Amendments    in    certain    cases 

complaint;   demurrer   to  part,  gfter  decision  of  demurrer, 

an^  answer  to  part.  498.  When  objection   may  he  taken 

493.  Defendant  may  demur  to  reply.  by  answer. 

494.  When  plaintiff .  may  •  demur  to  499.  Objection  ;  when  deemed  waived. 

§  487.  The  only  pleading  on  the  part  of  tho  defendant  is  either  a  de- 
murrer or  an  answer. 

§488.  [am*d  1877.]  The  defendant  may  demur  to  the  complaint 
where  one  or  more  of  the  following  objections  thereto  appear  uppon  face 
thereof. 

i.  That  the  court  has  not  jurisdiction  of  the  person  of  the  defendant. 

2.  That  the  court  has  not  jurisdiction  of  the  subject  of  the  action. 

8.  That  the  plaintiff  has  not  l^gal  capacity  to  sue. 

4.  That  there  is  another  action  pending  between  the  same  partiea,  foi 
the  same  cause. 

5.  That  there  is  a  misjoinder  of  parties  plaintiff. 

•.  That  there  is  a  defect  Of  partiea,  plaintiff  or  defendant. 
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7.  That  caused  o{  aelion  litTe  been  improperly  united. 

8.  That  the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action. 

§  489.  [Repealed  18y7.] 

§  490.  {ani'd  1877.]  The  demurrer  must  distinctly  specify  the  obje> 
lion»  to  the  complaint ;  otherwiHe  it  may  be  disregarded.  An  objection, 
taiteu  under  subdivision  first,  second,  fourth  or  eighth  of  sectfon  four  hun- 
dred  and  eighty-eight  of  this  act,  may  be  stated  in  the  language  of  the  sub- 
division ;  an  objection,  taken  under  either  of  the  other  subdivisions,  must 
point  out  specifically  the  particular  defect  relied  upon. 

§  491.  [Repealed  1877.] 

g  492.  The  defendant  may  demur  to  the  whole  complaint,  or  to  one  or 
more  separate  causes  of  action,  stated  therein.  In  the  latter  case,  he  may 
answer  the  causes  of  action  not  demurred  to. 

§  493.  The  defendant  may  also  demur  to  the  reply,  or  to  a  separate 
traverse  to,  or  avoidance  of,  a  defence  or  counterclaim,  contained  in  the 
reply,  on  the  ground  that  it  is  insufiicient  iu  law,  upon  the  face  thei'eof. 

§  494.  The  plaintiff  ifiay  demur  to  a  counterclaim  or  a  defence  consist* 
ing  of  new  matter,  contained  in  the  answer,  on  the  ground  that  it  is  insuffi- 
cient in  law,  upon  the  face  thereof. 

§  496.  [am'd  1877.]  The  plaintiff  may  also  demur  to  a  counterclaim, 
upon  which  the  defeudant  demands  an  affirmative  judgment,  where  one  or 
more  of  the  following  objections  thereto,  appear  on  :^e  face  of  the  coun- 
terclaim : 

1.  That  the  court  has  not  jurisdiction  of  the  subject  thereof. 

2.  That  the  defendant  has  not  legal  capacity  to  recover  upon  the  same. 
8.  That  there  is  another  action  pending  between  the  same  parties,  for 

the  same  cause. 

4.  That  the  counterclaim  is  not  of  the  character  specified  in  section  five 
hundred  and  one  of  this  act. 

6.  That  the  counterclaim  does  not  stote  facts  sufficient  to  constitute  a 
cause  of  action. 

§  496.  [am*d  1877.]  A  demurrer,  taken  under  the  last  section,  roust 
distinctly  specify  the  objections  to  the  counterclaim  ;  otherwise  it  may  be 
disregarded.  The  mode  of  specifying  the  objections  is  the  same,  as  where 
a  demurrer  is  taken  to  a  complaint. 

§  497.  [am'd  1877.]  Upon  the  decision  of  a  demurrer,  either  at  a  gen- 
eral or  special  term,  or  in  the  court  of  appeals,  the  court  may,  in  its  discre- 
tion, allow  the  party  in  fault  to  plead  anew  or  amend,  upon  such  terms  as 
are  just.  If  a  demurrer  to  a  complaint  is  allowed,  because  two  or  more 
caustes  of  action  have  been  improperly  united,  the  court  may,  in  its  discre- 
tion, and  upon  such  terms  as  are  just,  direct  that  the  action  be  divided 
into  as  many  actions  as  are  necessary  for  the  proper  determination  of  the 
causes  of  action  therein  stated. 

§  498.  [arn'd  1877.]  Where  any  of  the  matters  enumerated  in  section 
four  hundred  and  eighty-eight  of  this  act  as  grounds  of  demurrer,  do 
not  appear  on  the  face  of  the  complaint,  the  objection  may  be  taken  bj 
answer. 

§  499.  If  such  an  objection  is  not  taken,  either  by  demurrer  or  ansi7er, 
.the  defendant  is  deemed  to  hare  waived  it ;  except  the  objection  to  th« 
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jarisdiction  of  the  court,  oi  the  objection  thki  the  complaint  iloet  not  st^te 
taciB  sufficient  to  constitute  a  cause  of  uctiou. 


ARTICLE  THIRD. 


Answer. 


S  BOO.  Answer  ;  what  U>  contain. 


Q01.  Connterclaim  defined. 

5(tt  Roles  respecting  the  allowance. 

of  coanterciaims. 
503.  Jad^^ent.  when  demanded  and 
conuterclaim  are  equal  or  un- 
equal. 
Id. ;  for  affirmative  relief. 
Connterclaim,  when  defendant  is 
Bued  in  a  rcprcMiitiiUve  capa- 
city. 
Id.;  when  plaintiff  is  an  executor 

or  admiui»trator. 
Defendant  may  interpose  several 


604. 
S05 


606. 


507. 


defences    or     connterclaims  ; 
rnles  relating  thereto. 
606.  Partial  defenceu. 

609.  Wlien  defendant  to  demand  af- 

firmative Judgment. 

610.  [Repealed  l«Tf  ] 

611.  When  pleadings  admit  part  of 

plaintiff '(»  cialm  to  be  JujBtC,  ac* 
tlon  may  i)e  severed,  etc. 

512.  Judgment    where    connterclaim 

only  is  interposed  for  less  tlum 
plaintiff's  claim. 

513.  Dilatory  defences  to  be  verified. 


§  500.  [anCd  1877.]  The  answer  of  the  defendant  must  contain  : 

1.  A  general  or  specific  denial  of  each  material  allegation  of  the  com 
plaint  controverted  by  the  defendant,  or  of  any  knowledge  or  information 
thereof  sufficient  to  form  a  belief. 

2.  A  statement  of  any  new  matter  constituting  a  defence  or  counterclaim, 
in  ordinary  and  concise  language,  without  repetition. 

§  601.  [am'd  1877.]  Tlie  counterclaim,  specified  in  the  last  section,  must 
tend,  in  some  way,  to  diminish  or  defeat  the  plaintifTs  recovery,  and  must 
be  one  of  the  following  causes  of  action  against  the  plaintiff,  or,  iu  a 
proper  case,  against  the  person  whom  he  represents,  and  in  favor  of  the 
defendant,  or  of  one  or  more  defendants,  between  whom  and  the  plaintiff  a 
separate  judgment  may  be  had  in  the  action : 

1.  A  cause  of  action,  arising  out  of  the  contract  or  transaction,  set  forth 
in  the  complaint  as  the  foundation  of  the  plaintiff's  claim,  or  connected 
with  the  subject  of  the  action. 

2.  In  an  action  on  contract,  any  other  cause  of  action  on  contract,  exist- 
ing at  the  commencement  of  the  action. 

§  502.  [am*d  1877.]  But  the  counterclaim,  specified  in  subdivision 
second  of  the  last  section,  is  subject  to  the  following  rules : 

1.  If  the  action  is  founded  upon  a  contract,  which  hns  been  assigned  by 
the  party  thereto,  other  than  a  negotiable  promissory  note  or  bill  of 
exchange,  a  demand,  existing  against  the  paity  thereto,  or  an  assignee  of  the 
contract,  at  the  time  of  the  assignment  thereof,  and  belonging  to  the  de- 
fendant, in  good  faith,  before  notice  of  the  assignment,  must  be  allowed  as 
a  counterclaim,  to  the  amount  of  the  plaintiff's  demand,  if  it  might  have 
been  so  allowed  against  the  party,  or  the  assignee,  while  the  contract  be- 
longed to  him. 

2.  If  the  action  is  upon  a  negotiable  promissory  note  or  bill  of  exchange, 
which  has  been  assigned  to  the  plaintiff  after  it  became  due,  a  demand, 
existing  against  a  person  who  assigned  or  transferred  it,  after  it  became 
due,  must  be  allowed  as  a  counterclaim,  to  the  amount  of  the  plaintiff's 
demand,  if  it  might  have  been  so  allowed  against  the  assignor,  while  the 
note  or  bill  belonged  to  him. 

S.  If  the  plaintiff  is  a  trustee  for  another,  or  if  the  action  is  in  the  name 
of  a  plaintiff,  who  has  no  actual  interest  in  the  contract  upon  which  it  is 
loundedy  a  demand  against  th«  plaintiff  shall  not  b«  allowed  as  a  counter- 
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claim;  but  so  much  of  a  demand  existing  against  the  person  whom  he  rep« 
resents,  or  for  whose  benefit  the  action  is  brought,  as  will  satisfy  the 
plaintiff's  demand,  must  be  allowed  as  a  counterclaim,  if  it  might  have  been 
so  allowed  in  an  action  brought  by  the  person  beneficially  interested. 

§  503.  [am'd  1877.]  Where  a  counterclaim  is  established,  which  equals 
the  plaintiff's  demand,  the  judgment  must  be  in  favor  of  the  defendant. 
Where  it  is  less  than  the  plaintiff's  demand,  the  plaintiff  must  have  judg- 
ment for  the  residue  only.  Where  it  exceeds  the  plaintiff's  demand,  the 
detendant  roust  have  judgment  for  the  excess,  or  so  much  thereof  as  is  due 
from  the  plaintiff.  Where  part  of  the  excess  is  not  due  from  the  plaintiff, 
the  judgment  does  not  prejudice  the  defendant's  right  to  recover,  from  an< 
other  person,  so  much  thereof  as  the  judgment  does  not  cancel. 

g  604.  In  a  case  not  specified  in  the  last  section,  where  a  counterclaim 
is  established,  which  entitles  the  defendant  to  an  affirmative  judgment,  de- 
manded in  the  answer,  judgment  must   be  rendered   for  the   defendant 

accordingly. 

§  605.  In  an  action  against  an  executor  or  an  administrator,  or  other 
person  sued  in  a  representative  capacity,  the  defendant  may  set  forth,  as  la 
counterclaim^  a  demand  belonging  to  the  decedent,  or  other  person  whom 
he  represents,  where  the  person  so  represented  would  have  been  entitled  to 
set  forth  the  same,  in  an  action  against  him. 

g  606.  In  an  action  brought  by  an  executor  or  administrator,  in  hia 
representative  capacity,  a  demand  against  the  decedent,  belonging,  at  the 
time  of  his  death,  to  the  defendant,  may  be  set  forth  by  the  delendant  as  a 
counterclaim,  as  if  the  action  had  been  biought  by  the  decedent  in  his  life* 
time  ;  and,  if  a  balance  is  found  to  be  due  to  the  defendant,  judgment  must 
be  rendered  therefor  against  the  plaintiff",  in  his  representative  capacity. 
Execution  can  be  issued  upon  such  a  judgment,  only  in  a  case  where  it 
could  be  issued  upon  a  judgment,  in  an  action  against  the  executor  or  ad* 
ministraior. 

g  607.  [awi'fl?  1879.]  A  defendant  may  set  forth,  in  his  answer,  as  man^ 
defences  or  counterclaims,  or  both,  as  he  has,  whether  they  are  such  aa 
were  formerly  denominated  legal  or  equitable.  Each  defence  or  counter* 
claim  must  be  separately  stated,  and  numbered.  Unless  it  is  interposed  aa 
an  answer  to  the  entire  complaint,  it  must  distinctly  refer  lo  the  cause  of 
action  which  it  is  intended  to  answer. 

§  608.  [ani'd  1877.]  A  partial  defence  may  be  set  forth,  as  presciibed 
in  the  last  section  ;  but  it  must  be  expressly  stated  to  be  a  partial  defence 
to  the  entire  complaint,  or  to  one  or  more  separate  causes  of  action,  therein 
get  forth.  Upon  a  demurrer  thereto,  the  question  is,  whether  it  is  sufficient 
for  that  purpose.  Matter  tending  only  to  mitigate  or  reauce  damages,  iu 
an  action  to  recover  damages  for  the  breach  of  a  promise  lo  marry,  or  for  a 
personal  injury,  or  an  injury  to  property,  is  a  partial  defence,  within  the 
meaning  of  this  section. 

§  509.  [am'd  1877.]  Where  the  defendant  deems  hirbself  entitled  to  an 
affirmative  judgment  against  the  plaintiff,  by  reason  of  a  counterclaim  in- 
terposed by  him,  he  must  demand  the  judgment  in  his  answer. 

g  610.  [Reptaled  1877.] 

§  611.  [nm*a  i877  &  1879.]  Where  the  answer  of  the  defendant,  ex- 
pretsly  or  by  not  denying,  admits  a  part  of  the  plaintiff's  claim  to  be  just, 
th?  court,  upon  the  plaintiff's  motion,  nmy,  in  its  discretion,  order  that  hi 
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action  \)e  severed  ;  that  a  jadgraeot  be  entered  for  the  plaintiff  for  the  pan 
so  admitted ;  and,  if  the  plantifT so  elects,  that  the  action  be  continued, 
with  like  effect,  as  to  the  subsequent  proceedings,  as  if  it  had  been  origin- 
ally  brought  for  the  remainder  of  the  claim.  The  order  must  prescribe  the 
time  and  manner  of  the  plaintiff's  election.  If  the  plaintill;  elects  to  con- 
tinue the  aciion,  hia  right  to  costs  upon  the  judgment  is  the  same,  as  if  it  was 
taken  in  an  action  brought  for  only  that  part  of  the  claim,  if  the  plaint- 
iff does  not  elect  to  continue  the  action,  costs  must  be  awarded,  as  upoa 
final  jadgmeat  in  any  other  case. 

§  512.  In  an  action  upon  contract,  where  the  complaint  demands  judg- 
ment for  a  sum  of  money  only,  if  the  defendant,  by  his  answer,  does  not 
deny  the  plaintiff^s  claim,  but  sets  up  a  counterclaim  amounting  to  less  than 
the  plaintiiT's  claim,  the  plaintiff,  upon  filing  with  the  clerk  an  admission 
of  the  counterclaim,  may  take  judgment  for  the  excess,  as  upon  a  default 
for  want  of  an  answer.  The  admission  must  be  made  a  part  of  the  judg- 
ment-roll. 

§  513.  A  defence,  which  does  not  involve  the  merits  of  the  action,  shall 
not  be  pleaded,  unless  it  is  verified  as  prescribed  in  title  second  of  this 
chapter. 

AKTICLE  FOURTH. 
Reply. 

%  514.  Reply  ;  what  to  contain.  qaire  a  reply. 

515.  Judgment  upon  faiUire  to  reply.       §  517.  Plaintiff  may   set  forth  several 

516.  Cases  where  the  court  may  re-  avoidances  in  reply. 

§  514.  [arnd  1877.]  Where  the  answer  contains  a  counterclaim,  the 
plaintiff,  if  he  does  not  demur,  may  reply  to  the  counterclaim.  The  reply 
must  contain  a  general  or  specific  denial  of  each  material  allegation  of  the 
counterclaim,  controverted  by  the  plaintiff,  or  of  any  knowledge  or  informa- 
tion thereof  sufficient  to  form  a  belief;  audit  may  set  forth  inordinary 
and  concise  language,  without  repetition,  new  matter  not  inconsistent  with 
the  complaint,  constituting  a  defence  to  the  counterclaim. 

§  515.  If  the  plaintiff  fails  to  reply  or  demur  to  the  counterclaim,  the 
defendant  may  apply,  upon  notice,  for  judgment  thereupon  ;  and,  if  the  case 
requires  it,  a  reference  may  b*^  ordered,  or  a  writ  of  inquiry  may  be  issued, 
as  prescribed  in  chapter  eleventh  of  this  act,  where  the  plaintiff  applies  for 
judgment. 

§  516.  Where  an  answer  contains  new  matter,  constituting  a  defence  by 
way  of  avoidance,  the  court  may,  in  its  discretion,  on  the  defendant's  appli- 
cation, direct  the  plaintiff  to  reply  to  the  new  matter.  In  ihnt  case,  the 
reply,  and  the  proceedings  upon  failure  to  reply,  are  subject  to  the  same 
rules  as  in  the  case  of  a  counterclaim. 

§  617.  [am'd  1877.]  A  reply  may  contain  two  or  more  distinct  avoidances 
of  the  same  defence  or  counterclaim ;  but  they  must  be  separately  stated 
and  numbered. 

TITLE  II. 

Provisions  generally  applicable  to  pleadings, 

I  518.  Application  and  -  effect  of  this  %  521.  When   defendant  to  serve  copj 

chapter.                                      '  answer  on  co  defendant 

619.  Pleadings  to   be   liberally  con-  532.  Allegation  not  denied;  when  to 

etrued.  be  deemed  true. 

6G0.  Pleadings    to     bo     sabecribed  ;  523   When  pleading  must  be  verified  ; 

within  what  time  to  be  seived.  and  when  vei^ificatlon  may  b« 


'  omitted.  ■   moxvey  ;  how  pleaded. 

I  891  Form  and  cocstraction  of  certain  $  535.  Pleadings  in  lilel  and  Slander. 

allegationR  and  denials  in  vcn-  536.  Pleading  mitigating  circumstan- 

fled  pleading!.  ces,  in  action  for  a  wrong. 

625.  Veriflealion  ;  how  and  by  whom  537.  Frivolous   pleadings ;   how   dis- 

made.  posed  of. 

5^.  Form  of  affidavit  of  verification.  538.  Snam  defences  to  be  stricken  out. 

.  627.  When  verification  ma^    be  con-  630.  Material  variances;  how  provided 

fined  to  a  counterclaim.  for.             , 

5S8.  Remedy    for  defective   verified-  540  Immaterial  variances ;  how  pr9> 

tion.  or  want  of  verification.  vided  for. 

629.  When    defendant    not    excused  641.    What  to  be  (deemed  a  failare  of 

.    from  verifying  answer  to  charge  proof. 

of  fraud.  542.  Amendments  of  course. 

530.  Private  t<tatnte  ;  how  pleaded.  643.  Amended  pleading  to  be  served  ; 

531.  Acconut ;  hew  pleaded.    Bill  of  answer  thereto. 

particulars.  544.  Supplemental  pleadings. 

632.  Jndffnienta;  how  pleaded.  645.  When  a  pleading  may  be ex<;epted 

633.  Conditions     precedent;       how  .  to ;  mode  and  ciEect  of  excepting. 

pleaded.  646.  Proceedings  after  exception. 

534.  Instrument     for     payment     of  547.  [Repealed  1877.] 

§  618.  This  chapter  prescribes  the  form  of  pleadings  in  an  action,  anrl 
the  rules  by  which  the  suflSciencj  thereof  is  determined,  except  where  spe- 
cial provision  is  otherwise  made  by  law. 

§  619.  The  allegations  of  a  pleading  must  be  liberally  construed,  with  a 
view  to  substantial  justice  between  the  parties. 

§  520.  A  pleading  must  be  subscribed  by  the  attorney  for  the  party.  A 
copy  of  each  pleading,  subsequent  to  the  complaint,  must  be  served  on  the 
attorney  for  the  adverse  party,  within  twenty  days  after  service  of  a  copy 
of  the  preceding  pleading. 

§  621.  [anCd  1884.]  Where  the  judgment  may  determine  the  ultimate 
rights  of  twp  or  more  defendants,  as  between  themselves,  a  defendant  who 
requires  such  a  determination  must  demand  it  in  his  answer,  and  must  at 
least  twenty  days  before  the  trial  serve  a  copy  of  his  answer  upon  the 
attorney  for  each  of  the  defendants  to  be  affected  by  the  dotermination, 
and  personally,  or  as  the  court  or  judge  may  direct,  upon  defendants  so  t« 
be  affected  who  have  not  duly  appeared  therein  by  attorney.  The  contro- 
versy between  the  defendants  shall  not  delay  a  judgment,  to  which  the 
plaintiff  is  entitled,  unless  the  court  otherwise  directs. 

g  522.  £ach  material  allegation  of  the  complaint,  not  controverted  by 
the  answer,  and  each  material  allegation  of  new  matter  in  the  answer,  not 
controverted  by  the  reply,  where  a  reply  is  required,  must,  for  the  purposes 
of  the  action,  be  taken  as  true.  But  an  allegation  of  new  matter  in  the 
answer,  to  which  a  reply  is  not  required,  or  of  pew  matter  in  a  reply,  is  to 
be  deemed  controverted  by  the  adverse  party,  by  traverse  or  avoidance,  as 
the  case  requires. 

§  523.  Where  a  pleading  in  verified,  each  subsequent  pleading,  ejcept  a 
demurrer,  or  the  general  answer  of  an  infant  by  his  guardian  ad  liten),  must 
also  be  verified.  But  the  verification  may  be  omitted,  in  a  case  where  it  is 
not  otherwise  specially  prescribed  by  law,  where  the  party  pleading  would 
be  privileged  from  testifying,  as  a  witness,  concerning  an  allegation  or 
denial  contamed  in  the  pleading.  A  pleading  cannot  be  used,  in  a  crimi- 
nal prosecution  against  the  party,  as  proof  of  a  fact  admitted  or  alleged 
therein. 

g  624.  The  allegations  or  denials  in  a  verified  pleading  must,  in  form,  be 
stated  to  be  made  by  the  party  pleading.  Unless  they  are  therein  stut.ed 
to  be  made  upon  the  information  and  belief  of  the  party,  they  moat  b« 
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regarded,  for  a]I  purposes,  including  a  criminal  prosecution,  as  haTing  beev 
made  upon  the  knowledge  of  the  person  verifying  the  pleading.  An  alle* 
gation  that  the  party  has  not  sufficient  knowledge  or  information,  to  form  « 
belief,  with  respect  to  a  matter,  must,  for  the  same  purposes,  be  regarded 
aa  an  allegation  that  the  person  verifying  the  pleading  has  not  such  knowl^ 
edge  or  information. 

§  525.  The  verification  must  be  made  by  the  affidavit  of  the  party,  or,  if 
there  are  two  vrmore  parties  united  in  interest,  and  pleading  together,  by 
at  least  ooe  ^  them,  who  is  acquainted  with  the  fnct^^,  except  as  follows : 

1.  Where  the  party  is  a  domestic  corporation,  the  verification  must  be 
made  by  an  officer  thereof.' 

3.  Where  the  people  of  the  State  are,  or  a  public  officer,  in  their  behalf, 
is  the  party,  the  verification  may  be  made  by  any  person  acquainted  with' 
the  facts. 

3.  [ani'd  1879.]  Where  the  party  is  a  foreign  corporation  ;  or  where  the 
parfy  is  not  withm  the  county  where  the  attorney  resides,  or  if  the  latter  is 
not  a  resident  of  the  State,  the  county  where  he  has  his  office,  and  capable 
of  making  the  affidavit ;  or,  if  there  are  two  or  more  parties  united  in  inter- 
est, and  pleading  together,  where  neither  of  them,  acquainted  witli  the 
facts,  is  within  that  county,  and  capable  of  making  the  affidavit;  or  where 
the  action  or  defence  is  founded  upon  a  written  instrument  for  the  payment 
of  money  only,  which  is  in  the  possession  of  the  agent  or  the  attorney  ;  or 
where  all  the  material  allegations  of  the  pleading  are  within  the  perponal 
knowledge  of  the  a'^ent  or  the  attorney ;  in  either  case,  the  verification  may 
be  made  by  the  agent  Of  or  the  attorney  for  the  party. 

§  526.  The  affidavit  of  verification  must  be  to  the  effect,  that  the  plead- 
ing is  true  to  the  knowledge  of  the  deponent,  except  as  to  the  matters 
therein  stated  to  be  alleged  on  information  and  belief,  and  that  as  to  those 
matters  he  believes  it  tc  be  true.  Where  it  is  made  by  a  person,  other 
than  the  party,  he  must  set  forth,  in  the  affidavit,  the  grounds  of  hfs  belief, 
as  to  all  mattera  not  stated  upon  his  knowledge,  and  the  reason  why  it  is 
not  made  by  the  party. 

§  527.  Where  the  complaint  is  not  verified,  and  the  answer  sets  up  a 
counterclaim,  and  also  a  defence  by  way  of  denial  or  avoidance,  the  affi- 
davit of  verification  may  be  made  to  refer  exclusively  to  the  counterclaim. 
In  that  case,  the  last  three  sections  are  applicable  to  the  affidavit  and  the 
counterclaim,  as  if  the  latter  was  a  separate  pleading. 

§  528.  The  remedy  for  a  defective  verification  of  a  pleading  is  to  treat 
the  same  as  an  unverified  pleading.  Where  the  copy  of  a  pleading  is  served 
without  a  copy  of  a  sufficient  verification,  in  a  case  where  the  adverse  part> 
18  entitled  to  a  verified  pleading,  he  may  treat  it  as  a  nullity,  provided  he 
gives  notice,  with  due  diligence,  to  the  attorney  of  the  adverse  party,  that 
he  elects  so  to  do. 

§  529.  A  defendant  is  not  excused  from  verifying  bis  answer  to  a  com- 
plaint, charging  him  with  having  confessed  or  suffered  a  judgment,  or  exe- 
cated  a  conveyance,  assignment,  or  other  instrument,  or  transferred  or  de* 
livered  money,  or  personal  property,  with  intent  to  hinder,  delay,  or  defraud 
his  creditors ;  or  with  being  a  party  or  privy  to  such  a  transaction  by  an- 
other person,  with  like  intent  towards  the  creditors  of  that  person  ;  or  with 
any  fraud  whatever,  affecting. a  right  or  the  property  of  another. 

§  630.  [ani'd  1877.]  In  pleading  a  private  statute,  or  a  right  derived 
(herefrom,  It  is  sufficient  to  designate  the  statute  by  its  chapter,  year  of 
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passage,  and  title,  or  in  some  other  manner  with  convenient  certainty, 
without  setting  forth  any  of  the  contents  thereof. 

§  631.  It  is  not  necessary  for  a  party  to  set  forth,  in  a  pleading,  the 
items  of  an  account  therein  alleged;  but  i^  that  case,  he  must  deliver  to 
the  adverse  party,  Within  ten  days  after  a  written  demand  thereof,  a  copy 
of  the  account,  which,  if  the  pleading  is  verified,  must  be  verified  by  hi§ 
affidavit,  to  the  effect,  that  he  believes  it  to  be  true ;  or,  if  the  facts  are 
within  the  personal  knowledge  of  the  agent  or  attorney  for  the  party,  or 
the  party  is  not  within  the  county  where  the  attorney  resides,  or  capable  of 
making  the  atfidavit,  by  the  affidavit  of  the  agent  or  attorney.  If  he  fails 
so  to  do,  he  is  precluded  from  giving  evidence  of  the  account.  The  court, 
or  a  judge  authorized  to  make  an  order  in  the  action,  may  direct  the  party 
ta  deliver  a  further  iU3count,  where  the  one  delivered  is  defective.  The 
court  may,  in  any  case,  direct  a  bill  of  the  particulars  of  the  claim  of  either 
party  to  be  delivered  to  the  adverse  party. 

§  632.  In  pleading  a  judgment,  or  other  determination,  of  a  court 
or  officer  of  special  jurisdiction,  it  is  not  necessary  to  state  the  facts  con- 
ferring jurisdiction ;  but  the  judgment  or  determination  may  be  stated  to 
have  been  duly  given  or  made.  If  that  allegation  is  controverted,  the  party 
pleading  must,  on  the  trial,  establish  the  facts  conferring  jurisdiction. 

§  533.  In  pleading  the  performance  of  a  condition  precedent  in  a  con- 
tract, it  is  not  necessary  to  state  the  facts  constituting  performance ;  but 
the  party  may  state,  generally,  that  he,  or  the  person  whom  he  represents, 
duly  performed  all  the  conditions  on  his  part.  If  that  allegation  is  con- 
troverted, he  must,  on  the  trial,  establish  performance. 

§  634.  Where  a  cause  of  action,  defence,  or  counterclaim,  is  founded 
upon  an  instrument  for  the  paynvent  of  money  only,  the  party  may  set 
forth  a  copy  of  the  instrument,  and  state  that  there  is  due  to  him  thereon, 
from  the  adverse  party,  a  specified  sum,  which  he  claims.  Such  an  allega- 
tion is  equivalent  to  setting  forth  the  instrument,  according  to  its  legal 
effect. 

§  535.  It  is  not  necessary,  in  an  action  for  libel  or  slander,  to  state,  in 
the  complaint,  any  extrinsic  fact,  for  the  purpose  of  showing  the  application 
to  the  plaintiff,  of  the  defamatory  matter ;  but  the  plaintiff  may  state,  gen- 
erally, that  it  was  published  or  spoken  concerning  him  ;  and,  if  that  allega- 
tion is  controverted,  the  plaintiff  must  establish  it  on  the  trial.  In  such  an 
action,  the  defendant  may  prove  mitigating  circumstances,  notwithstanding 
that  he  has  pleaded  or  attempted  to  prove  a  justification. 

§  536.  [am'd  1877.]  In  an  action  to  recover  damages  for  the  breach  of 
a  promise  to  marry,  or  for  a  personal  injury,  or  an  injury  to  property,  the 
defendant  may  prove,  at  the  trial,  facts,  not  amounting  to  a  total  defence, 
tending  to  mitigate  or  otherwise  reduce  the  plaintiff's  damages,  if  they  are 
set  forth  in  the  answer,  eith^^r  with  or  without  one  or  more  defences  to  the 
entire  cause  of  action.  A  defendant,  ia  default  for  want  of  an  answer,  may, 
upon  a  reference  or  inquiry  to  ascertain  the  amount  of  the  plaintiff's 
damages,  prove  facts  of  that  description. 

§  537.  [arn'd  1879.]  If  a  demurrer,  answer,  or  reply  is  frivolous,  the 
party  prejudiced  thereby,  upon  a  previous  notice  to  the  adverse  party,  of 
not  les^  than  five  days,  may  apply  to  the  court  or  to  a  judge  of  the  court 
for  judgment  thereupon,  and  judgment  may  be  given  accordingly.  If  the 
application  is  denied,  an  appeal  cannot  be  taken  from  the  determination, 
•nd  the  denial  of  the  appli  cation  does  not  prejudice  any  of  the  ^nbsequ^nt 
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pi'oceediugs  oi  either  party.     Costa,  as  upon  a  motion,  imxy  bo  nwurdeU 
upcn  an  application  pursuant  to  this  section. 

f^  538.  A  Bbam  answer  or  a  sham  defence  may  be  stricken  out  by  the 
court,  upon  motion,  and  upon  such  terms  as  the  court  deems  just. 

g  539.  A  variance,  between  an  nlie<:^ation  in  a  pleading  and  the  proof, 
18  not  material,  unless  it  has  actually  misled  the  adverse  party,  to  his  preju- 
dice, in  maintaining  his  action  oy  defence,  upon  the  merits.  If  a  p^rty 
insists  that  he  has  been  misled,  that  fact,  and  the  particulars  in  nhich  he 
has  lieen  misled,  must  be  proved  to  the  satisfaction  of  the  court.  There- 
upon the  court  may,  in  its  discretion,  order  the  pleading  to  be  amended, 
upon  such  terms  as  it  deems  just. 

§  640.  Where  the  variance  is  not  material,  as  prescribed  in  the  last  sec- 
tion, the  court  may  direct  the  fact  to  be  found  according  to  the  evidence, 
or  may  order  an  immediate  amendment,  without  costs. 

§  541.  Where,  however,  the  allegation  to  which  the  proof  is  directed,  is 
unproved,  not  in  some  particular  or  particulars  only,  but  in  its  entire  scope 
and  meaning,  it  is  not  a  case  of  variance,  within  the  last  two  sections,  but 
a  failare  of  proof. 

§  642.  Withiu  twenty  days  after  a  pleading,  or  the  answer  or  demurrei 
thereto,  is  served,  or  at  any  time  before  the  period  fcr  answering  It  expires, 
the  pleading  may  be  once  amended  by  the  party,  of  course,  without  costs, 
and  without  prejudice  to  the  proceedings  already  had.  But  if  it  is  made  to 
appear  to  the  court,  that  the  pleading  was  amended  for  the  purpose  of 
delay,  and  that  the  adverse  party  will  thereby  lose  the  benefit  of  a  terra,  for 
which  the  cause  is  or  may  be  noticed,  the  amended  pleading  may  be  stricken 
out,  or  the  pleading  may  be  restored  to  its  original  form,  and  such  terms 
imposed  as  the  court  deems  just. 

g  543.  Where  a  pleading  is  amended,  as  prescribed  in  the  last  section, 
a  copy  thereof  must  be  served  upon  the  attorney  for  the  adverse  party.  X 
failure  to  tlemur  to,  or  answer  the  amended  pleading,  within  twenty  days 
thereafter,  has  the  same  effect  as  a  like  failure  to  demur  to,  or  answer  the 
original  pleading. 

§  544.  [am'd  1877.]  Upon  the  application  of  either  party,  the  court 
may,  and,  in  a  proper  case,  must,  upon  such  terms  as  are  just,  permit  him 
to  make  a  supplemental  complaint,  answer  or  reply,  alleging  material  facts 
which  occurred  after  his  former  pleading,  or  of  which  he  was  ignorant  when 
it  was  made  ;  including  the  judgment  or  decree  of  a  competent  court,  ren- 
dered after  the  commencement  of  the  action,  determiuiug  .the  matters  hi 
controversy,  or  a  part  thereof.  The  party  may  apply  for  leave  to  make  a 
snpplemental  pleading,  either  in  addition  to,  or  in  place  of,  the  foimer 
pleading.  In  the  former  event,  if  the  application  is  granted,  a  provisional 
remedy,  or  other  proceeding  already  taken  in  the  action,  is  not  affected  by 
the  supplemental  pleading;  but  tbejight  of  the  adverse  party  to  have  it 
vacated  or  set  aside,  depends  upon  the  case  presented  by  the  original  and 
supplemental  pleadings.  , 

%  645.  [am'rf  1877.]  Irrelevant,  redundant,  or  scandalous  matter  con- 
tained in  a  pleftding,  may  be  stricken  out,  upon  the  motion  of  a  person 
aggrieved  thereby.  Where  scandalous  matter  is  thus  stricken  out,  the 
attorney  whose  name  is  subscribed  to  the  pleading  may  be  directed  to  pay 
the  costs  of  the  motion,  and  his  failure  to  pay  them  may  be  punished  as  % 
ewlcmpt  <i^  tbe  Q9^n» 
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§  646.  [am'd  1877.]  Where  one  or  more  denials  or  allegations,  contained 
in  a  pleading,  are  so  indefinite  or  uncertain  that  the  precise  meaning  or  ap- 
plication thereof  is  not  apparent,  the  court  may  require  the  pleading  to  be 
made  definite  and  certain,  by  amendment.  [§  647.  {Repealed  1877.] 

CHAPTER  VII. 

GENERAL  PROVISIONAL  REMEDIES  IN  AN  ACTION. 

TITLE     I. — Arrbst,  pkndino  the  action,  an»  prockedinqs  thereupon. 

TITLE    II.— Injunction. 

TITLE  III. — Attachment  op  property. 

TITLE  IV. — Other  provisional  remedies;  general  and  miscellaneous 

PROTISIONS. 

TITLE  \. 
Arrest^  peadhiff  the  action^  and  proceedings  thereupon. 

Abticlb  1.    Ca^es  where  an  order  of  arrest  may  be  granted,  and  persons  liable  to 
arrest. 

2.  Granting,  executing,  and  vacatlns;  or  modifying  the  order  of  arrest. 

3.  Discharging  the  defendant  nuon  bail  or  deposit;  jastification  of  the 

bail  and  aispo9ition  of  the  aeposit. 

4.  Charging;  and  discharging  bail. 

ARTICLE  FIRST. 

Cases  where  an  Order  of  Arrest  may  be  granted^  and  Persons  liable 

to  Arrest. 

$  548.    No  person  to  be  arrested  in  civil  %  S53.    Foreign  jodgment  not  to  affect 

proceedings,  without  an   ex-  right  to  arrest.          [ctpt,  etc. 

press  statutory  provision.  563.    Woman  not  to  be  arrested,  ex- 

540.  when  the  right  to  arrest  depends  554.    Idiot,  lanatic,  or  infant  nnder 

upon  the  nature  of  the  action.  fourteen,  not  to  be  arrested. 

550.  .Wlien  the  ri|;ht  to  arrest  depends  Discharge 

partly  upon  extrinsic  facts.  555.    Person  sued  in  a  representative 

551.  Order,  when  and  where  granted.  capacity,  not  to  be  arrested. 

§  548.  \amd  ISYV.]  A  person  shall  not  be  arrested  in  a  civil  action  or 
special  proceeding,  except  as  prescribed  by  statute.  The  writ  of  ne  exeat 
is  hereby  abolished. 

j$  649.  \anCd  1877.  1886.]  A  defendant  may  be  arrested  in  an  action, 
as  prescribed  in  this  title,  where  the  action  is  brought  for  either  of  the  fol- 
lowing causes : 

1.  To  recover  a  fine  or  penalty. 

2.  To  recover  damages  for  a  personal  injury ;  an  injury  to  property, 
including  the  wrongful  taking,  detention  or  conversion  of  personal  prop- 
erty ;  breach  of  a  promise  to  marry ;  misconduct  or  neglect  in  office,  or  in 
a  professional  employment ;  fraud  or  deceit ;  or  to  recover  a  chattel  where 
it  is  alleged  in  the  complaint  that  the  chattel  or  a  part  thereof  has  been 
concealed,  removed  or  disposed  of  so  that  it  cannot  be  found  or  taken  by 
the  sheriff  and  with  intent  that  it  should  not  be  so  found  or  taken,  or  to 
deprive  the  plaintiff  of  the  benefit  tliereof ;  or  to  recover  for  money 
i-eceived  or  to  recover  property  or  daroagea  for  the  conversion  or  misappli- 
cation of  property  where  it  is  alleged  in  the  complaint  that  the  money  was 
received  or  the  property  was  embezzled  or  fraudulently  misapplied  by  a 
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public  officer  or  by  an  attorney,  solicitor  or  counselor,  or  by  an  ofSeer  or 
agent  of  a  corporation  or  banking  association  in  the  coarse  of  his  employ- 
ment, or  by  a  factor,  agent,  broker,  or  other  person  in  a  fiduciary  capacity. 
Where  such  allegation  is  made,  the  plaintifif  cannot  recover  unless  he  proves 
the  same  on  the  trial  of  the  action  ;  and  a  judgment  for  the  defendant  ia 
not  a  bar  to  the  new  action  to  recover  the  money  or  chattel. 

8.  To  recover  moneys,  funds  or  property  held  or  owned  by  the  state,  or 
held  or  owned  officially  or  otherwise  for  or  In  behalf  of  a  publio  or  govern- 
mental interest  by  a  municipal  or  other  public  corporation,  board,  officer, 
custodian,  a(;ency  or  agent,  of  the  state  or  of  a  city,  county,  town,  village 
or  other  division,  subdivision,  department  or  portion  of  the  btate  which  the 
defendant  has  witiiout  right  obtained,  received,  converted  or  disposed  of; 
or  to  i-ecover  damages  for  sc  obtaining,  receiving,  paying,  converting  or 
disposing  of  the  same. 

4.  In  an  action  upon  contract,  express  or  implied,  other  than  a  promise 
to  marry,  where  it  ia  alleged  in  the  complaint  that  the  defendant  w(ia 
guilty  of  a  fraud  in  contracting  or  incurring  the  liability,  or  that  he  has 
since  the  making  of  the  contract,  or  in  contemplation  of  making  of  the 
same,  removed  or  disposed  of  his  property  with  intent  to  defraud  his  cred- 
itors, or  is  about  to  remove  or  dispose  of  the  same  with  liice  intent ;  but 
where  such  allegation  is  made,  the  plaintiff  cannot  recover  unless  he 
proves  the  fraud  on  the  trial  of  the  action ;  and  a  judgment  for  the  defend- 
ant is  not  a  bar  to  a  new  action  to  recover  upou  the  contract  only. 

^  550.  [am'ct  1877,  1879, 1886.]  A  defendant  may  also  be  arrested  in  an 
.action  wherein  the  judgment  demanded  requires  the  performance  of  an  act 
the  neglect  or  refusal  to  perform  which  would  be  punishable  by  the  court  as 
a  contempt  where  the  defendant  is  not  a  resident  of  the  State,  or  being  a 
resident,  is  about  to  depart  therefrom,  by  reason  of  which  non-residence  or 
departure  there  is  danger  that  a  judgment  or  an  order  requiring  the  per- 
formanoe  of  the  act  will  be  rendered  ineffectual. 

§  551.  [am'd  1877,  1886.]  In  a  case  specified  in  the  last  section  the 
order  of  arrest  can  be  granted  only  by  the  court,  is  always  in  its  discre- 
tion, and  may  be  granted  or  served  either  before  or  after  final  judgment, 
unless  an  appeal  from  the  judgment  is  pending  upon  which  security  has 
been  given  sufficient  to  stay  the  execution  thereof.  In  either  of  the  cases 
specified  in  section  five  hundred  and  forty-nine  the  order  cannot  be  served 
after  final  judgment ;  but  it  may  be  granted  where  a  proper  case  therefor 
is  presented  at  any  time  before  final  judgment. 

§  652.  The  recovery  of  judgment  in  a  court,  not  of  the  State,  for  the 
same  cause  of  action  ;  or,  where  the  action  is  founded  upon  fraud  or  deceit, 
for  the  price  or  value  of  the  property  obtained  thereby ;  does  not  affect  the 
right  of  the  plaintiff  to  arrest  the  defendant,  as  prescribed  in  this  title. 

§  553.  [am*d  1877.]  A  woman  cannot  be  arrested,  as  prescribed  in  this 
title,  except  in  a  case  where  the  order  can  be  granted  only  by  the  eoart ;  or 
where  it  appears,  that  the  action  is  to  recover  damages  for  a  willful  mjury 
to  person,  character  or  property. 

§  554.  famW  1877.]  A  lunatic,  an  idiot,  or  an  infant  under  the  age  of 
fourteen  years,  if  arrested,  may  be  discharged  from  arrest,  as  a  privileged 
person,  in  the  discretion  of  the  court.  The  application  for  his  discharge 
may  be  made,  in  his  behalf,  by  a  relative,  or  by  any  otiier  person  whom  the 
court  or  judge  permits  to  represent  him,  for  the  purpose. 
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§  5&5.  A  person  prosecuted  in  a  representatiye  ^«pac!tj,  as  heir, 
cqtor,  administrator,  legatee,  devisee,  next  o^  kin,  assignee,  or  irusife, 
eaonot  be  arre&ted,  as  prescribed  in  this  title,  except  for  his  personal  act. 

ARTICLE  SECOND. 

Grantinq,  executing,  and  vacating  or  modifting  the  Order  of 
.    .  Arrest. 

I  666.  Order  required  for  arrest ;  how       $  5C3.  Arrest ;  how  made. 

granted.  564.  Genera]  provii>ion  as  to  privilege 
B57.  Proof  neceeeary  to  procure  order.  from  arrest ;  discharge  of  privi- 

668.  When  order  may   be  graoted  ;  legfd  person. 

effect  of  complaint  subsequently  665.  Privilege  of  officers  of  courts. 

made.  666.  Defeudlint  arrested  to  have 
650.  Security,   upon   order  of  arrest  twenty  days  to  answer. 

made  by  a  judge.  567.  When  application  to  be  made  to 
560.  Id.;  upon  enter  of  arrest  granted  vacate  order  of  arrest,  etc. 

by  the  couit.  568.  How  and   to  wliom  application 

661.  Contents  of  the  order ;  to  whom  must  be  made  ;  opposing  It  by 

directed  ;  wlien  to  be  executed.  new  proofs. 

662.  Copies  of  papers  to  be  delivered  669,  670,  571.  [KepecUed  1877.] 

to  defendant ;   originals  to  be  572.  Snpersedea.-,  unless  defendant  Is 

nied.  charged  in  execution,  ecc. 

§  656.  [am'd  1877.]  An  order  for  the  arrest  of  the  defendant,  except 
at  otherwise  prescribed  in  section  five  hundred  and  fifty-one  of  this  aci^ 
must  be  obtained  from  a  judge  of  the  court  in  which  the  action  is  brought, 
or  trom  any  county  judge. 

§  557.  [am'd  1877  &  1879.]  The  order  may  be  granted,  in  a  cijse  speci- 
fied in  section  five  hundred  and  forty-nine  of  this  act,  where  it  appears  by 
the  affidavit  of  the  plaintiff  or  any  ether  person,  that  a  eufficient  cause  oi 
action  exists  against  the  defendant,  as  prescribed  in  that  section.  It  may 
be  granted,  in  a  cnse  specified  in  section  660  of  this  act,  upon  the  Uke  proof 
that  a  sufficient  cause  of  action  exists  against  the  defendant,  as  prescribed 
in  that  section,  sind  of  the  other  matters,  extrinsic  to  tiie  cause  of  action, 
specified  in  thiit  section.  The  affidavit  may  also  contain  any  statement 
tending  to  detei'mine  tiio  amount  of  hail  to  be  required. 

§568.  [am  a  1S77,  1879,  1886.]  Subject  to  tlie  provisions  of  the 
last  preceding  section  the  order  may  be  granted  at  any  time  after  the  com- 
mencenient  of  tlie  action.  It  may  also  be  granted  to  accompany  the  sum- 
mons, but  at  any  time  after  the  filing  or  service  of  the  complaint  the  order 
of  arrest  must  be  vacated  on  motion  if  the  complaint  fails  to  set  forth  a 
sufficient  cause  of  action  as  required  by  section  649  of  this  act,  but  where 
the  order  is  applied  for  after  the  filing  or  service  of  tlie  complaint,  the 
court  before  granting  the  same  may  without  notice  direct  the  seivice  of  an 
amended  complaint  so  as  to  conform  to  the  allegations  required  in  subdi- 
visions two  and  four  of  section  549  of  tiiis  act. 

§  669.  [am'd  1879.]  Except  where  the  action  is  brought  for  a  cause 
specified  in  subdivision  •?  of  section  549  of  this  act,  or  in  a  cfise  wheie  it  is 
specially  prescribed  by  law  that  security  may  be  dispensed  with,  or  the 
security  to  be  given  is  specially  regulated  by  law,  the  judge,  before  he 
grants  the  order,  must  require  a  written  undertaking,  on  the  part  of  the 
plaintiff,  with  two  sufficient  sureties,  to  the  eflfect  that,  if  the  defendant 
recovers  judgment,  or  if  li.  is  finally  decided  that  the  plaintiff  was  not 
entitled  to  the  order  of  arrest,  the  plaintiff  will  pay  all  costs  which  may  be 
awarded  to  the  dciendant,  and  all  damages  which  he  may  sustain  by  reason 
of  the  arrest,  not  exceeding  the  sum  specified  in  the  undertaking,  which 
must  be  at  least  equal  to  one  tenth  of  the  amount  of  hail  reqtiired  by  the 
order,  and  not  less  than  $250. 

§  560.  Where  the  order  can  be  granted  only  by  the  court,  an  nnder- 
taking  on   the   part  of  the  plaintiff  may  be   dispensed   with-     If  it  i** 
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required^  its  form,  and  the  security  to  be  giren  thereupon,  ttuf t  he  such  at 
the  court  prescribes. 

§  561.  [ani'd  1877.]  The  order  must  be  subscribed  by  the  plaiutilTs 
attorney,  and,  except  where  it  is  granted  by  the  court,  by  the  judge.  It 
may  be  directed,  either  to  the  shieriff  of. a  particular  county,  or,  generally,  to 
the  sheriff  of  any  county.  It  must  require  the  sheriff  forthwith  to  arrest 
the  defendant,  if  he  is  found  within  his  county;  to  hold  him  to  bail  in  a 
specified  sum ;  and  to  return  the  order,  with  his  proceedings  thereunder,  as 
prescribed  by  law.  The  plaintiff's  attorney  may,  at  his  option,  by  on  in- 
dorsement upon  the  order,  or,  where  it  was  granted  by  the  court,  upon  the 
copy  thereof,  delivered  to  the  sheriff,  fix  a  time  within  which  the  defend- 
ant must  be  arrested.  In  that  case  he  cannot  be  arrested  afterwards  under 
the  same  order, 

§  562.  [anCd  1877  &  1879.]  The  order  of  arrest,  or,  where  it  was 
granted  by  the  court,  a  certified  copy  thereof,  subscribed  by  the  plaintiff's 
attorney;  and  in  either  case,  the  pnpers  upon  which  the  order  was  granted, 
with  the  undertaking,  if  any;  must  be  delivered  to  the  sheriff,  who,  upon 
arresting  the  defendant,  must  deliver  to  him  a  copy  thereof.  The  papers, 
upon  which  the  order  was  granted,  with  the  undertaking  if  any;  must  be 
filed,  with  the  order  of  arrest,  or  a  certified  copy  thereof,  at  the  time  pre- 
scribed for  filing  the  same,  in  sections  five  hundred  and  seventy-seven  and 
ikve  hundred  and  ninety  of  this  act. 

§  663.  The  sheriff  must  execute  the  order  by  arresting  the  defendant,  if 
he  is  found  within  his  county,  and  keeping  him  in  custody,  until  discharged 
by  law. 

§564.  [amV  1877.]  This  title  does  not  abridge  or  affect  a  privilege 
from  arrest  given  by  law,  or  a  right  of  action  for  a  breach  thereof.  A 
privileged  person  is  entitled  to  be  discharged  from  arrest,  where  other  pro- 
vision is  not  made  therefor  by  law,  by  the  court,  or  a  judge  thereof ;  or  by 
the  county  judge  of  the  county,  or  a  judge  of  a  superior  city  court  of  the 
city,  where  the  arrest  was  made.  \The  order  must  be  made,  upon  proof,  by 
affidavit,  of  the  facts  entitling  the  applicant  to  the  discharge ;  and  the  ar- 
rest and  discharge  are  not  a  bar  to  a  new  arrest,  after  the  privilege  has 
ceased.  The  court  or  judge  may  make  the  order  without  notice,  or  may 
require  notice  to.  be  given  to  the  sheriff,  or  to  the  plaintiff,  or  to  both, 

§  565.  An  officer  of  a  court  of  record,  appointed  or  elected  pursuant  to 
law,  is  privileged  from  arrest,  during  the  actual  sitting,  which  he  is  required 
to  attend,  of  a  term  of  tlie  court  of  which  he  is  an  officer,  and  no  longer  ; 
but  an  attorney  or  counsellor  is  not  thus  privileged,  unless  he  is  employed 
in  a  cause,  to  be  heard  at  that  term. 

§  566.  Except  where  an  order  of  arrest  can  be  granted  only  by  the 
court,  a  defendant,  arrested  before  answer,  has  twenty  days  after  the  arrest, 
in  which  to  answer  the  complaint ;  and  judgment  must  bo  stayed  accord- 
ingly. 

§  567.  [am^d  1877.]  Except  where  an  order  of  arre.«t  can  be  granted 
on'y  by  the  court,  a  defendant,  arrested  as  prescribed  in  this  title,  may,  at 
ony  time  before  final  judgment,  or,  if  he  was  arrested  within  twenty  days 
before  final  judgment,  at  any  time  within  twenty  days  after  the  arrest, 
apply  to  vacate  tne  order  of  arrest ;  or  to  reduce  the  amount  of  bail  ;  or  to 
increase  the  security  given  by  the  plaintiff;  or  for  one  or  more  of  those 
forms  of  relief,  together,  or  in  the  alternative.  In  a  case  where  the  order 
tff  arrest  can  be  granted  only  by  the  court,  a  like  applir><ition  may  be  made, 
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At  any  time  with'm  twenty  days  after  the  arrest ;  and  an  application  to  innretM 
the  security  giren  by  the  plaintiff,  may  be  made  at  any  time  before  final 
judgment. 

§  568.  [arri'd  1877.]  An  application,  specified  in  the  last  section,  may  be 
founded  only  upon  the  papers  upon  which  the  order  was  granted  ;  in  which 
case,  it  must  be  made  to  the  court,  or,  if  the  order  was  granted  by  a  judge 
out  of  court,  to  the  same  judge,  in  court  or  out  of  court,  and  with  or  with- 
out  notice,  as  he  deems  proper,  and  the  application  must  be  heard  upon 
tA)ose  papers  only.  Or  it  may  be  founded  upon  proof,  by  affidavit,  on  the 
part  of  the  defendant ;  in  which  case,  it  must  be  made  to  the  court,  or,  if 
the  order  was  granted  by  a  judge,  out  of  court,  to  any  judge  of  the  court, 
upon  notice ;  and  it  may  be  opposed  by  new  proof,  by  affidavit,  on  the  part 
of  the  plaintiff,  tending  to  fiustiin  any  ground  of  arrest  recited  in  the  order, 
and  no  other,  unless  the  defendant  relies  upon  a  discharge  in  bankruptcy, 
or  upon  a  discharge  or  exoneration,  granted  in  insolvent  proceedings  ;  in 
which  case,  the  plaintiff  may  show  any  matter  in  avoidance  thereof,  which 
he  might  show  upon  the  trial.  §§  569-571.  [RepecUed  1877.] 

§  572.  [amhl  1877,  1882,  1886.]      Except  in  a  ease  where  an  order  of 
arrest  can  be  granted  only  by  the  court   if  the  plaintiff  imreasonably  delays 
the  trial  of  the  action  or  neglects  to  enter  judgment  therein  within  ten  days 
after  it  is  in  his  power  to  do  so,  or  neglects  to  issue  execution  against  the 
person  of  the  defendant  within  ten  days  after  the  return  of  the  execution 
against  the  property,  and  in  any  event  neglects  to  issue  the  same  within 
three  months  after  the  entry  of  the  judgment,  or  whenever  it  shall  appear  to 
the  satisfaction  of  the  court  that  the  plaintiff  in  an  action,  or  a  judgment 
creditor  in  a  judgment,  delays  the  enforcement  of  his  remedies  therein  by 
collusion,  or  for  the  purpose  of  allowing  the  debtor  to  remain  in  prison  under 
the  mandate  in  any  other  action,  before  the  issuing  of  the  mandate  in  favor  of 
such  creditor,  so  as  to  produce  a  continued  and  extended  imprisonment  by  vir- 
tue of  the  separate  mandates  in  the  different  actions,  the  defendant  must 
upon  his  application,  made  upon  notice  to  the  plaintiff,  be  .discharged  from 
custody  if  he  has  already  been  taken  under  the  mi^ndate  against  him  in  such 
action ;  or  if  he  has  not  yet  been  imprisoned  therein  be  relieved  from  im- 
prisoiunent  by  virtue  of  such  mandate,  by  the  court  in  which  the  action  was 
commenced,  unless  I'easonable  cause  is  shown  why  the  application  should 
not  be  granted.     A  defendant  discharged  as  prescribed  in  this  section  shall 
not  be  arrested  upon  an  execution  issued  upon  the  judgment  in  the  action. 

ARTICLE  THIRD. 

DiSCHAROINO  THE  DEFENDANT    UPON   BaIL    OR    DEPOSIT;    JUSTIFICATION   09 

THE  Bail  and  Disposition  of  the  Deposit. 

I  573.  Defendant  to  be  discharged  on       §  580.  Justification  of  bail, 
bail  or  deposit.  581.  Allowance  of  bail. 

574.  When   defendant   may  elect   to  582.  DepcMit  of  money  with  sheriff. 

give  bail,  etc.,  or  bond  for  liber-  583.  Payment  of  deposit  into  court  bj 

ties.  sheriff. 

575.  Undertaking  of  the  bail ;  what  to  584.  Siibt>titating  bail  for  deposit. 

coutaiu.  585.  How  deposit  disposed  of. 

576.  Examination  of  persons  offered  586.  When  deposit   to  be  paid  to  a 

as  bail.  third  person. 

677.  Filing,  etc.,  of  papers  ;  plaintiff's  587.  Sheriff,  when  liable  as  bail ;  hii 

acceptance  or  rejection  of  bail.  discharge  from  liability. 

578.  Notice    of    justification  :      new  588.  Proceedings  on  judgment  agaioat 

undertaking,  if  otiier    oaii    is  sheriff. 

I^vi.n.  589.  Bail  liable  to  sheriff. 

679l  Qaa.iiication8  of  bail.  590.  Filing  papers  if  bail  not  given. 

J  I  673.  The  defendant,  at  any  time  before  he  is  in  contempt,  wliere  th« 
er  can  be  granted  only  by  the  court,  or,  in  any  othar  case,  at  any  timt 
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before  execution  againt  his  peraon,  must  be  dicbarged  from  arrest,  either 

'  upon  giving  hail,  or  upon  depositing  the  sum  specified  in  the  order  of 

arrest.  The  defendant  may  give  bail,  or  make  the  deposit,  immediately 
upon  his  arrest,  at  any  hour  of  the  day  or  night ;  and  he  must  have  reas- 

r  onable  opportunity  to  see*  for  and  to  procure  bail,  befora  being  committed 

i  to  jail. 

[  *Sbonldbe"8eek." 

'  §  574.  Where  the  defendant  is  actually  confined  in  the  jail,  by  virtue  of 

'  an  order  of  arrest,  and  final  or  interlocutory  judgment  has  been  rendered 

against  him  in  the  action,  but  an  execution  against  his  person  has  not  been 

'  issued,  he  may  elect  either  to  give  a  bond  for  the  liberties  of  the  jaii,  or  to 

■    give  bail  or  make  a  deposit,  as  prescribed  in  this  article. 

§  576.  The  defendant  may  give  bail,  by  delivering  to  the  sheriff  a 
written  undertaking,  in  the  sum  specified  in  the  order  of  arrest,  executed 
by  tivo  or  more  sufficient  bail,  stating  their  places  of  residence  and  occu- 
pations, to  the  following  effect : 

1.  If  the  order  of  arrest  could  be  granted  only  by  the  court,  that  the 
defendant  wdl  obey  the  direction  of  court,  or  of  an  appellate  court,  contained 
in  an  order  or  a  judgment,  requiring  him  to  perform  the  act  specified  in 
the  order;  or,  in  default  of  his  so  doing,  that  he  will,  at  all  times,  render 
himself  amenable  to  proceedings  to  punish  him  for  the  omission. 

2.  If  the  action  is  to  recover  a  chattel,  that  the  defendant  will  deliver  it 
to  the  plaintiff,  if  delivery  thereof  is  adjudged  in  the  action,  and  will  pay 
any  sum  recovered  against  him  in  the  action. 

3.  In  any  other  case,  that  the  defendant  will,  at  all  times,  render  himself 
amenable  to  any  mandate  which  may  be  issued  to  enforce  a  final  judgment 
against  him  in  the  action. 

§  576.  [am'd  1877  &  1879.]  It  is  not  necessary  that  the  undertaking 
should  bo  approved  or  accompanied  with  an  affidavit  of  justification  of  the 
bail.  But  the  officer,  taking  the  acknowledgement  of  the  undertaking, 
must,  if  the  sheriff  so  requires,  examine  under  oath,  to  a  reasonable  extent, 
the  persons  offering  to  become  bail,  concerning  their  property  and  their  cir< 
cnmstances.  The  examination  must  be  reduced  to  writing,. subscribed  by 
the  bail,  and  annexed  to  the  undertaking. 

g  577.  [amW  1879.]  Within  three  days  after  bail  is  given,  the  sheriff 
must  deliver  to  the  plaintiff^s  attorney  copies,  certified  by  him,  of  the  order 
of  arrest,  return  and  undertaking.  The  plaintiffs  attorney,  within  ten  days 
thereafter,  must  serve  upon  the  sheriff  a  notice  that  he  does  not  accept  the 
bail ;  otherwise  he  is  deemed  to  have  accepted  them,  and  the  sheriff  is 
exonerated  from  liability.    . 

§  578.  Within  ten  days  after  the  receipt  of  the  notice,  the  sheriff  or  the 
defendant  may  serve  upon  the  plaintifTs  attorney,  notice  of  the  justification 
of  the  same  or  other  bail,  specifying  the  place  of  residence  and  occupation 
of  each  of  the  latter,  before  a  judge  of  the  court,  or  a  county  judge,  at  a 
specified  time  and  place ;  the  time  to  be  not  less  than  five  or  more  than 
ten  days  thereafter,  and  the  place  to  be  within  the  county  where  one  of  the 
bail  resides,  or  where  the  defendant  was  arrested.  If  other  bail  are  given, 
a  new  undertaking  must  be  executed,  as  prescribed  in  section  five  hundred 
and  seventy-five  of  this  act. 

§  679.  The  qualifications  of  bail  are  as  follows: 

1.  Each  of  them  miist  b^  a  resident  of,  and  a  hoyseholder  or  fre^^iql^^r 
within  the  Stat?. 
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2.  Each  of  them  must  be  worth  the  sum  specified  in  the  order  of  arrest, 
exclusive  of  property  exempt  from  execution ;  but  the  judge,  on  justifi- 
cation, may  allow  more  than  two  bail  to  justify,  severally,  in  sums  less  than 
that  specified  in  the  order,  if  the  whole  justification  is  equivalent  to  that  of 
two  sufficient  bail. 

§  680.  For  the  purpose  of  justification,  each  of  the  bail  must  attend 
before  the  judge,  at  the  time  and  place  mentioned  in  the  notice,  and  be 
examined  on  oath,  on  the  part  of  the  plaintiff,  touching  his  sufficiency,  ia 
such  manner  as  the  judge,  in  his  discretion,  thinks  proper.  The  judge 
may,  in  his  discretion,  adjourn  the  examination  from  day  to  day,  until  it  ia 
completed ;  but  such  an  adjournment  must  always  be  to  the  next  judicial 
day,  unless  by  consent  of  parties.  If  required  by  the  plaintiff's  attorney, 
the  examination  must  be  reduced  to  writing,  and  subscribed  by  the  bail. 

§  581>'  If  the  judge  finds  the  bail  sufficient,  he  must  annex  the  examina. 
tion  to  the  undertaking,  indorse  his  allowance  thereon,  and  cause  (hem  to 
be  filed  with  the  clerk.    The  sheriff  is  thereupon  exonerated  from  liability. 

§  682.  The  defendant  may,  instead  of  giving  bail,  deposit  with  the 
sheriff  the  sum  specified  in  the  order.  The  sheriff  must  thereupon  give 
the  defendant  a  certificate  of  the  deposit,  and  discharge  him  from  cu»- 
tody. 

§  683.  The  fiheriff  must,  within  four  days  a£ter  the  deposit,  pay  it  into 
court.  He  must  take,  from  the  officer  receiving  it,  two  certificates  of  the 
payment,  one  of  which  he  must  deliver;  to  the  plaintiff,  and  the  other  to  the 
defendant.  For  a  default  in  making  the  payment,  the  official  bond  of  the 
sheriff  may  be  prosecuted,  as  in  any  other  case  of  delinquency. 

^  684.  If  money  is  deposited,  as  prescribed  in  the  last  two  sections, 
bail  may  be  given,  and  may  justify  upon  notice,  at  any  time  before  the 
expiration  of  the  right  to  be  discharged  on  bail.  Thereupon  the  judge, 
before  whom  the  justification  is. had,  must  direct,  in  the  order  of  allosvance, 
that  the  money  deposited  be  refunded  to  the  defendant,  or  his  represcnta* 
tive,  and  it  must  be  refunded  accordingly. 

g  686.  If  money  deposited  is  not  refunded,  as  prescribed  in  the  last 
eection^  it  is,  in  a  case,  where  the  order  of  arrest  could  be  granted  only  by 
the  court,  subject  to  the  direction  of  the  court,  as  justice  requires,  before 
and  after  the  judgment.  In  any  other  case,  if  it  remains  on  deposit,  when 
final  judgment  is  rendered  for  the  plaintiff,  it  must  be  applied,  under  the 
direction  of  the  court,  in  satisfaction  of  the  judgment ;  and  the  surplus,  if 
any,  must  be  refunded  to  the  defendant,  or  his  representative.  If  the  final 
judgment  is  for  the  defendant,  or  the  action  abates,  or  is  discontinued,  the 
sum  deposited,  and  remaining  unapplied,  must  be  refui^ded  to  the  defend- 
ant or  his  representative. 

§  686.  At  any  time  before  the  deposit  is  paid  into  court,  the  defendant 
may  deliver  to  the  sheriff  a  written  direction,  to  pay  it  to  a  third  person, 
therein  specified,  in  the  event  that  the  defendant  becomes  entitled  to  a 
return  thereof  ;  but  without  expressing  any  other  contingency.  The  dii^c- 
tion  must  be  acknowledge  or  proved,  and  ceriilied,  in  like  manner  as  a  deed 
to  be  recorded  ;  and  the  sheriff  must  deliver  it  to  the  officer  who  receives 
the  deposit,  who  must  note  the  substance  thereof,  with  the  entries  of  the 
deposit,  in  his  books,  and  upon  the  two  certificates  of  payment  into  court. 
The  money  thus  deposited  is  deemed  the  property  of  the  third  person,  sub- 
ject to  the  plaintiff's  interest  therein  ;  and  subject  to  the  rights  of  a  credi- 
tor  ol  the  defendant^  where  th^  direction  was  given  for  the  purpocnj »» 
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hindering,  delaying,  or  defrauding  creditors.  The  money,  or  the  residua 
t!iei*eof,  must  be  paid  tb  the  third  person,  where,  by  the  provisions  of  the 
last  two  sections,  it  is  required  to  be  refunded  to  the  defendant,  or  his 
representative. 

§  587.  [am'd  1877.]  If,  after  the  defendant  is  arrested,  he  escapes  or  is 
rescued,  or  the  bail,  if  any,  given  by  him,  do  not  justify,  when  they  are  not 
accepted,  or  if  the  sheriff  fails  to  pay  the  deposit  into  court  as  required  by 
section  five  hundred  and  eighty-three  of  this  act,  the  sheriff  is  liable  as  bail. 
But  the  sheriff  may,  except  in  an  action  to  recover  a  chattel,  discharge  him- 
self from  liability,  by  the  giving  and  justification  of  bail,  as  follows  : 

1.  If  the  case  is  one  where  the  order  could  be  granted  only  by  the  court, 
at  any  time  before  the  court  directs  the  performance  of  the  act  specified  in 
the  order. 

2.  in  any  other  case,  at  any  time  before  an  execution  is  issued  against  tb« 
person  of  the  defendant,  upon  a  judgment  in  the  action. 

§  &88.  If  judgment  is  recovered  against  the  sheriff,  upon  his  liability  as 
bail,  and  an  execution  thereon  is  returned  wholly  or  partly  unsatisfied,  the 
official  bond  of  the  sheriff  may  be  prosecuted,  as  in  any  other  case  of 
delinquency. 

§  689.  [am*d  1877.]  The  bail  taken  upon  the  arrest,  unless  they  justify, 
or  other  bail  are  given  and  justify,  are  liable  to  the  sheriff  for  all  damages, 
which  be  sustains  by  reason  of  the  omission. 

§  690.  [am'd  1879.]  Within  ten  days  after  the  defendant  is  arrested,  ff 
he  does  not  give  bail,  or  if  be  gives  bail,  within  ten  days  after  the  justifica- 
tion of  the  bail,  the  sheriff  must  file  with  the  clerk  the  order  of  arrest,  or, 
where  it  was  granted  by  the  court,  the  certified  copy  thereof  delivered  to 
him,  with  his  return  thereupon  indorsed,  the  papers  upon  which  the  order 
of  arrest  was  granted,  and  the  undertaking  given  on  the  part  of  the  phiintiff. 
Where  an  order  of  arrest,  directing  -  the  arrest  of  two  or  more  defendaats, 
has  been  executed  as  to  one  or  more,  but  not  as  to  aV  of  them,  the  sheriff 
may  file  a  copy  of  the  order  of  arrest,  instead  of  the  original. 

ARTICLE  FOURTH. 

ChAROINO  and  OISCHABOING  BaIL. 

§  591.  When  defendant  may  be  surren-  $  506.  Bail ;  how  proeeeded  against. 

dered.  597.  Certain  execations  necessary  ttb* 

682.  How  sarrender  to  be  made  ;  ex-  fore  action  against  bail. 

oneration'of  bait  tberenpon.  598.  Dnty  of   Bherifl  on   each  execQ- 

606.  Bail  may  arreet  defendant.  tions. 

S94.  Volnntarv   pnrrender  ;   «xoner&-  509.  Defences  in  action  against  bail. 

tioii  of  bail  thereupon.  600.  Relief  of  bail  where  principal  is 

606.  Rightii,   etc.;   of  sheriff  who  is  imprieoned  on  crirafnal  chai^. 

Ifabl^  as  bail.  601.  Bail  exonerated  by  death,  etc. 

§  691.  Except  in  an  action  to  recover  a  chattel,  the  bail  may  surrender 
the  defendant  in  their  own  exoneration,  or  the  defendant  may  surrender  him- 
self in  exoneration  of  the  bail,  before  the  expiration  of  the  time  to  answer, 
in  an  action  against  them.  The  surrender  must  be  made  to  the  sheriff 
of  the  county,  where  the  defendant  was  arrested. 

§  592.  Where  the  bail  surrender  the  defendant,  the  surrender  most  be 
made  in  the  following  manner : 

1.  They  must  take  the  defendant  to  the  sheriff,  and  require  him,  in 
writing,  to  take  the  defendant  into  his  custody. 

%.  X  certified  copy  of  the  undertaking  of  the  bail  must  be  delivered  to 
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the  sheriff,  who  must  detain  the  defendant  in  his  custody  thereupon,  as  upon 
the  original  mandate,  and  must,  bj  a  certificate  in  writing,  Acknowledge  the 
surrender.  Upon  the  application  of  the  bail,  made  upon  notice  to  the  plain^ 
tiff's  attorney,  and  upon  production  of  the 'sheriff's  certificate  and  a  copy 
of  the  undertaking,  a  judge  of  the  court,  or  the  county  judge  of  the  county 
where  the  action  is  triable,  may  make  an  order,  directing  that  the  bail  by 
exonerated.  On  filing  the  order  and  the  papers  used  on  the  upplication 
therefor,  the  bail  are  exonerated  accordingly. 

§  693.  [am^d  1877.]  For  the  purpose  of  surrendering  the  defendant,  the 
bail,  at  any  place  or  at  any  time  before  they  are  finally  charged,  may  them- 
selves arrest  him,  or,  by  a  written  authority,  endorsed  on  a  certified  oopy  of 
the  undertaking,  may  empower  another  person  to  do  so.  And  one  or  more 
of  the  bail  may  thus  arrest  and  surrender  the  defendant,  although  the 
others  do  not  join  with  him  or  them,  for  that  purpose. 

g  594.  Where  the  defendant  surrenders  himself  in  exoneration  of  hit 
bail,  he  must  present  himself  to  the  sheriff,  and  require  the  sheriff,  in 
writing,  to  take  him  into  custody,  in  exoneration  of  his  bail.  The  sheriff 
must  detain  him  accordingly,  as  prescribed  in  subdivision  second  of  section 
five  hundred  and  ninety-two  of  this  act ;  and,  if  requested  by  the  bail,  at 
any  time  after  the  surrender,  the  sheriff  mnst,  by  a  certificate  in  wriung, 
acknowledge  the  surrender.  An  order  for  the  exoneration  of  tne  bail  may 
be  procured,  as  prescribed  in  section  five  hundred  and  ninety-two  ol  this 
act. 

^§  696.  Where  the  sheriff  is  liable  as  bail,  he  has  all  the  rights  and  priyi' 
l^es,  and  is  subject  to  all  the  duties  and  liabilities  of  bail ;  and  bail  given 
by  him,  in  order  to  discharge  himself  from  liability,  must  be  regarded  at 
the  bail  of  the  defendant  in  the  action.  But  this  section  does  not  apply  to 
an  action  to  ret^over  a  chattel ;  or  to  a  case  where  a  defence  arises  to  an 
acti<m  against  the  bail,  in  consequence  of  an  act  or  omission  of  the  sheriff. 

§  696.  In  case  of  failure  to  comply  with  the  undertaking,  the  bail  may 
be  proceeded  agamst  by  action,  and  not  otherwise. 

§  597.  An  action  may  be  brought,  as  prescribed  in  the  last  section,  in  s^ 
case  where  the  order  of  arrest  could  be  granted  only  by  the  court,  at  anj 
time  after  the  bail  have  failed  to  comply  with  their  undertaking.  Where 
the  undertaking  was  given  in  an  action  to^recover  a  chattel,  an  action  may 
be  brought  thereupon,  at  any  time  after  the  return,  wholly  or  partly  unsat- 
isfied, of  an  execution  for  the  delivery  of  the  possession  of  the  chattel,  with 
respect  to  which  the  order  of  ari-est  was  granted.  In  any  other  case.  %n 
action  cannot  be  brought,  as  prescribed  in  the  last  section,  until  the  follow- 
ing requisites  have  been  complied  with : 

1.  An  execution,  against  the  property  of  the  defendant,  must  have  been 
issued  to  the  sheriff  of  the  county  in  which  he  was  arrested,  and  returned 
by  that  sheriff,  wholly  or  partly  unsatisfied. 

2.  An  execution,  against  the  person  of  the  defendant,  roust  hove  been 
issued  to  the  same  sheriff,  and  by  him  returned,  not  less  than  fifteen  days 
after  its  receipt,  to  the  effect  that  the  defendant  could  not  be  found  within 
his  county. 

§  698.  [am^d  1877.]     The  sheriff  must  diligently  endeavor  to  enforce  an 
execution   issued  and  delivered  to  him,  as  prescribed  in  the  last  section,- 
notwithstanding  any  direction  he  may  receive  from  the  pla'.ntiff,  or  his 
attorney. 

g  699.  [arn^d  1877.]    In  an  action  against  bail,  it  is  a  defence,  that  an 
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execution,  against  the  property,  or  against  the  person,  of  the  defendant  in 
the  original  action,  was  not  issued,  as  prescribed  in  uectipn  five  hundred 
and  ninetv-seven  of  this  act;  or  that  it  was  not  issued  in  sufficient  time  to 
enable  the  sheriff  to  enforce  it ;  or  that  a  direction  was  given,  or  other 
fraudulent  or  collusive  means  were  used,  by  the  plaintiff  or  his  attorney,  to 
prevent  the  service  thereof. 

§  600.  If  the  defendant  in  the  original  action,  after  his  discharge  upon 
bail,  is  imprisoned,  either  within  or  without  the  State,  upon  a  criminal 
charge,  or  a  conviction  of  a  criminal  offence,  the  court,  in  w^hich  an  action 
against  the  bail  is  pending,  may,  before  the  expiration  of  the  time  to 
answer,  and  upon  notice  to  the  adverse  party,  make  such  an  order  for  the 
relief  of  the  bail,  as  justice  requires. 

§  601.  [anCd  1877.]  Except  in  an  action  to  recover  a  chattel,  the  bail 
must  be  exonerated  where  either  of  the  following  events  occurs,  before  the 
expiration  of  the  time  to  answer  in  an  action  against  them. 

1.  The  death  of  the  original  defendant. 

2.  His  legal  discharge  from  the  obligation  to  render  himself  amenable  to 
the  process,  direction,  or  proceedings,  with  respect  to  which  the  undertak- 
ing of  the  bail  was  made. 

3.  His  surrender  to  the  sheriff  of  the  county  where  he  was  arrested,  as 
prescribed  in  this  article. 

Where  either  event  occurs,  after  the  commencement  of  the  action  against 
the  bail,  the  court  may,  in  its  discretion,  impose  the  payment  of  the  plaint- 
iff^s  costs  and  expenses,  incurred  after  the  return  of  the  execution  against 
the  person,  as  a  condition  of  allowing  the  exoneration.  And  the  court 
may,  by  an  order,  made  upon  notice  to  the  adverse  party,  grant  such  fur- 
ther time  as  it  deems  just,  after  answer,  for  the  surrender  of  the  original 
defendant.  In  that  case,  his  surrender^  within  the  time  so  granted,  has 
the  same  effect,  as  if  it  had  been  made  before  answer. 

"TITLE  II. 

Injunction, 

AamcxM  1.  Cases  where  an  injanction  may  be  granted  ;  granting  and  service  of 
an  iDjunction  order. 
2.  Security. 
8.  Vacating  or  modifying  an  injan<:ition  order. 

ARTICLE  FIRST. 

dtl9ES   WHXRE  AN   INJUNCTION    MAY    BE    GRANTED;    GRANTING   AND  SeEVIOI 

or  AN  Injunction  Order. 

I  fil02.  Writ    of    injunction    abolished,  other  cases. 

and  other  eubstitnted.  %  607.  Proof  necessary  to  procnre  in- 

<S03.  Injunction,  when  the  right  there-  j auction. 

to  depends  upon  the  natnre  of  608.  At  what  time  the  order  may  be 

the  action.  granted. 

60J.  Id.;  when  the  right  thereto  de-  609.  When  notice  required  or  not  re- 

pcnds  npon  extrinsic  facta.  quired.    Injunction  pending  an 

605.  RestricUnns  npon  injunctions  to  application. 

restrain  IState officers.  610.  Order mnst  recite  grounds;  8er« 

606.  By  whom  injunction  granted  in  vice  of  oraer. 

§  602.  The  writ  of  injutiction  has  been  abolished.  A  temporary  injunc- 
tion may  he  granted  by  order,  as  prescribed  in  this  article. 

S  603.  Where  it  appears,  from  the  complaint,  that  the  plaintiff  demands 
Aoa  is  entitled  to  a  judgment  against  the  defendant,  restraining  the  com- 
mission or  continu&Qce  of  an  act,  the  commission  or  continuance  of  which, 


106  INJUNCTION.  §§  604-610 

during  the  pendency  of  the  action,  would  produce  injury  to  the  plaintiff, 
an  injuction  order  may  be  granted  to  restrain  it.  The  case  provided  for  in 
this  section,  is  described  in  this  act,  as  a  case  where  the  right  to  an  injuno 
tlon  depends  upon  the  nature  of  the. action. 

§  604.  [am'd  1877.]  In  either  of  the  following  cases,  an  injunction 
order  may  aUo  be  granted  in  an  action  : 

1.  Where  it  appears,  by  affidavit,  that,  the  defendant,  during  tfhe  pen 
dency  of  the  action,  is  doing,  or  procuring,  or  suffering  to  be  done,  or 
threatens,  or  is  about  to  do,  or  to  procure,  or  suffer  to  be  done,  an  act,  in 
violation  of  the  plaintiff's  rights,  respecting  the  subject  of  the  action,  and 
tending  to  render  the  judgment  ineffectual,  an  injunction  order  may  be 
granted  to,  restrain  bim  therefrom. 

2.  Where  it  appears,  by  affidavit,  that  the  defendant,  during  the  pen- 
dency of  the  action,  threatens,  or  is  about  to  remove,  or  to  dispose  of  his 
property,  with  intent  to  defraud  the  plaintiff,  an  injunction  order  may  br 
granted  to  restrain  the  removal  or  disposition. 

§  605*  Where  a  duty  is  imposed *by  statute  upon  a  State  officer,  or  boari 
of  State  officers,  an  injunction  order  to  restrain  him  or  them,  or  a  person 
eniployed  by  him  or  them,  from  .the  performance  of  that  duty,  or  to  prevent 
the  execution  of  the  statute,  shall  not  be  granted,  except  by  the  suprema 
courts  at  a  general  term  thereof,  sitting  in  tiie  department  in  which  the 
officer  or  board  is  located,  or  the  duty  is  required  to  be  performed ;  and 
upon  notice  of  the  application  therefor  to  the  officer,  board,  or  other  person 
to  be  restrained. 

§  605.  Except  where  it  is  otherwise  specially  prescribed  by  law,  an  in- 
junction order  may  be  granted  by  the  court  in  which  the  action  is  brought, 
or  by  a  judge  thereof,  or  by  any  county  judge ;  and  w(iere  it  is  granted  by 
a  judge,  it  may  be  enforced  as  the  order  of  the  court. 

§  607.  lani'd  1877.]  The  order  may  be  granted,  where  it  appears  to  the 
court  or  judge,  by  the  affidavit  of  the  plaintiff,  or  any  other  person,  that 
sufficient  grounds  exist  therefor. . 

g  608.  [am*d  1877.]  The  order  may  be  granted  to  accompany  the  sum- 
mons, or  at  any  time  after  the  commencement  of  the  action  and  before  finaj 
judgment. 

§  609.  [am*d  1877.]  The  order  may  be  granted,  upon  or  without  notice, 
in  the  discretion  of  the  court  or  judge,  unless  the  defendant  has  answer^: 
in  which  case,  it  can  be  granted  only  upon  notice,  or  an  order  to  show  cmK, 
Where  an  application  for  an  injunction  is  made  upon  notice,  or  an  order  to 
show  cause,  either  before  or  after  answer,  the  court  or  judge  may  cnjoia 
the  defendant,  until  the  hearing  and  decision  of  the  application^ 

§  610.  The  injunction  order  must  briefly  recite  the  grounds  for  the  in- 
junction. Where  it  is  granted  by  the  court,  it  must  be  served  by  deliver^ 
ing  a  certified  copy  thereof ;  where  it  is  granted  by  a  judge,  it  must  be 
served  by  Rowing  the  original  order,  and  delivering  a  copy  thereof.  Ser- 
▼ice  of  the  order,  upon  a  corporation,  may  be  made  as  prescribed  in  this 
act,  for  making  personal  service  of  a  summons  upon  a  corporation.  Copies 
of  the  papers,  upon  which  the  order  was  granted,  must  be  delivered  frith  tha 
copy  of  the  order. 
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ARTICLE  SECOND. 

Skcuritt. 


I  611.  Security,  on  8t:aying  proceedings 
in  an  action,  before  trial. 
6119.  Id.;  after  trial,  and  before  judg- 
ment. 

613.  Id.;  after  jnd^eot. 

614.  Money   deposited  may   be  paid 

over. 

615.  Undertaking     to    be     cancelled 

thereupon. 

616.  Security,  on  (staying  proceedings 

after   verdict,  in  ejectment  or 
dcMver. 


%  617.  Id.;  damages  to  include  waste. 
618.  Deposit  may  be  dispensed  \vitl%. 
Undertaking  and  deposit ;  wtiea 

dispensed  with. 
Security  in  other  cases. 
Special  cases  excepted. 
.     [Itepealed  1877.] 
623.  Damages  ;  how  ascertained. 
em.  Damages  sustained   by  a   third 

person. 
635.    Action  on  the  undertaking. 


619. 

620. 
t}21. 
6ii2 


§  611.  An  iDJuiiction  order  shall  not  be  granted,  to  stay  the  trial  of  an 
action,  in  which  the  complaint  demands  judgment  for  a  sum  of  money  only, 
after  issue  has  been  joined  therein,  unless  the  party  applying  therefor  gives 
an  undertaking  to  the  party  enjoined,  with  sufficient  sureties,  to  the  effect, 
that  he  will  pay  to  the  party  enjoined,  or  his  representative,  all  damages  and 
costs,  which  may  be  recovered  by  him  in  the  action  stayeii  by  the  injunc- 
tion, not  exceeding  a  sara,  8{>ecified  in  the  undertaking ;  and,  also,  all  dam- 
ages and  costs  that  may  be  awarded  to  him,  in  the  action  in  which  the  in> 
Junction  order  is  granted.  ^ 

§  612.  An  injunction  order  shall  not  be  granted,  to  stay  proceedings  in 
an  action  specified  in  the  last  section,  after  verdict,  report,  or  decision,  and" 
before  final  judgment  thereupon,  unless  a  sum  of  money,  sufficient  to  cover 
the  sum  awarded  by  the  verdict,  rei)art,  or  decision,  and  the  costs  of  the 
action,  is  first  paid,  by  the  party  applying  for  the  injunction  into  the  court, 
in  which  his  action  is  cconvienced,  or  an  undertaking  for  the  payment  there- 
of, with  interest,  is  given,  as  prescribed  in  this  article. 

§  613.  [ani'd  1877.]  An  injunction  order  shall  not  be  granted,  to  stay 
proceedings  upon  a  judgment  for  a  sum  of  money,  unless  tiie  following  re- 
quisites are  complied  with,  by  the  party  applying  therefor : 

1.  The  full  amount  of  the  judgment,  including  interest  and  costs,  musi 
be  paid  by  him,  into  the  court  in  which  his  action  is  commenced ;  or  an  un- 
dertaking in  lieu  thereof  must  be  given,  as  prescribed  in  this  article. 

2.  He  must  also  give  an  undertaking,  with  sufficient  sureties,  to  pay  to 
t^^arty. enjoined,  all  damages  and  costs,  which  may  be  awarded  to  him  by 
tilKourt,  in  the  action  in  which  the  injunction  order  is  granted ;  not  exceed- 
ing a  sum,  specified  in  tke  luidertaking. 

g  614.  Honey  paid  into  court,  as  prescribed  in  the  last  two  sections, 
may  be  paid  over,  by  the  direction  of  the  court,  to  the  party  whose  pro- 
ceedings are  stayed,  upon  his  giving  an  undertaking  to  the  people  of  nhe 
State,  with  sufficient  sureties,  in  a  sum  fixed  by  the  court;  to  pay  the  mmiey 
and  interest,  or  any  part  thereof,  as  directed  in  the  order  or  judgment  of 
the  court.  « 

§  616.  Where  money  so  paid  into  court  has  been  paid  over  to  the  party 
whose  proceedings  are  stayed,  if  the  final  dec'sion  of  the  action,  in  which 
the  injunction  order  is  granted,  is  against  the  party  obtaining  it,  the  court 
must  give  such  directions,  as  justice  requires,  with  respect  to  cancelling  the 
undertaking  given  by  the  successful  party ;  making  perpetual  tlie  injunc- 
tion staying  collection  of  the  judgment;  and  requiring  the  judgtcent  ^^  be 
diacharged  of  record. 
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§  616.  An  injunction  order  shall  not  be  granted,  to  stajr  proceedings  in 
an  action  of  ejectment,  or  for  dower,  after  verdict,  report,  or  decision,  un- 
less the  party  applying  therefor  gives  an  undertaking,  with  s  ifficicnt  sure- 
tied,  to  pay  to  the  party  enjoined,  or  his  representative,  all  damages  and 
costs,  not  exceeding  a  sum  specified  in  the  undertaking,  which  may  be 
awarded  to  him,  in  the  action  wherein  the  injunction  was  granted. 

§  617.  Where  an  undertaking  is  given,  as  prescribed  in  the  last  section, 
the  damages  to  be  paid,  upon  the  vacating  of  the  injunction  order,  or  the 
decision  of  the  action  against  the  party  obtaining  it,  include,  not  only  the 
reasonable  rents  and  profits  of  the  real  property,  recovered  by  the  verdict, 
report,  or  decision,  but  all  waste  committed  upon  the  property^  after  the 
granting  of  the  injunction. 

§  618.  In  a  case,  where  money  is  required  by  the  foregoing  sections  of 
this  article,  to  be  paid  into  court,  the  court  or  judge  may  dispense  with  the 
payment,  and  may  require  the  party  to  give,  in  lieu  thereof,  an  undertaking, 
with  two  or  more  sureties,  to  pay  the  sum  specified,  with  interest,  as  di- 
rected by  the  court.  If  an  undertaking  is  required,  in  addition  to  the  de- 
posit, both  undertakings  may  be  contained  in  the  same  instrument,  at  the 
election  of  the  party  applying  for  the  injunction. 

§  619.  The  foregoing  sections  of  this  article  do  not  apply  to  a  case, 
where  an  injunction  order  is  applied  for,  to  stay  proceedings  in  another 
action,  on  the  ground  that  a  judgment,  verdict,  report,  or  decision  therein 
was  obtained  by  actual  fraud.  In  that  case,  the  court  or  judge  granting 
the  injunction  order  may  dispense  with  the  deposit  of  money,  or  the  execu- 
tion of  an  undertaking,  except  as  prescribed  in  the  next  section. 

§  620.  [am'd  1877.]  Where  special  provision  is  not  otherwise  made  by 
law  for  the  security  to  be  given  upon  an  injunction  order,  the  party  apply- 
ing therefor  roust  give  au  undertaking,  executed  by  him,  or  by  one  or 
more  sureties,  as  the  court  or  judge  directs,  to  the  effect,  that  the  plaintiff 
will  pay  to  the  party  enjoined,  such  damages,  not  exceeding  a  sura,  speci- 
fied in  the  undertaking,  as  he  may  sustain  by  I'easou  of  the  iujunctiou,  if 
the  court  finally  decides  that  the  plaintiff  was  not  entitled  thereto. 

§  621  The  foregoing  provisions  of  this  article  do  not  affect  any  special 
statutory  provision,  whereby  security  upon  granting  an  injunction  order 
may  be  dispensed  with,  in  a  particular  case,  or  the  security  to  be  given  in  a 
particular  case  is  otherwise  regulated. 

§  622.  [Hepealed  1877.] 

§  623.  [am*d  1877.]  The  damages,  sustained  by  reason  of  an  injunc- 
tion, may  be  ascertained  and  determined  by  the  court,  or  by  a  referee,  ap- 
pointed by  the  court,  or  by  a  writ  of  inquiry  or  otherwise,  as  the  court 
shall  direct ;  and  the  decision  of  the  court  thereupon,  or  an  order  confirm- 
ing the  report  of  the  referee,  is  conclusive,  as  to  the  amount  of  those  dam- 
ages, upon  all  the  persons  who  have  executed  the  undertaking,  unless  it  is 
reversed  upon  appeal.  The  court  may  in  its  discretion,  direct  that  the 
sureties  have  notice  of  the  hearing,  or  of  an  appeal,  and  may  prescribe  tlie 
time  and  manner  of  giving  them  notice. 

§  624.  Wliere  the  defendant  enjoinod  was  an  officer  of  a  corporation,  or 
joint  stock  association,  or  a  bailee,  agent,  trustee,  or  other  representative 
of  another,  and  the  damages  sustained  by  him,>Hre  less  than  Uie  sum  speci- 
fied in  the  undertaking,  the  court  or  the  referee  may  also  separately  ascer- 
tain and  determine  the  damages  sustained,  by  reason  of  the  injunctioU|  bj 
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the  corporation,  association,  or-^erson,  whom  the  defendant  repi'esentg,  to 
an  amount  not  exceeding  the  surplus  of  the  sum  specified  in  the  undertak- 
ing ;  and  those  damages  may  be  recovered  in  a  separate  action,  brought  at 
prescribed  in  the  next  section. 

§  626.  Where  the  damages  have  been  ascertained  by  the  decision  of  the 
court,  or  the  confirmation  of  a  reforee*s  report,  as  prescribed  in  the'  last 
two  sections,  any  person,  entitled  to  the  benefit  of  an  undertaking,  executed 
pursuant  to  the  provisions  of  this  title,  may  bring  an  action  thereon,  with- 
out further  leave  of  the  court. 

ARTICLE  THIRD. 
Vacating  or  IffonipyiNG  an  Injunction  Ordir. 

I  626.  Application  to  vacate  or  modify,  (  629.  New  undertaking  may  be    re- 

without  notice.  qnired. 

637.  Id.;  upon  notice.  630.  Verified  answer  to  bave  the  effect 

ft28.  Wbcn  prior  motion  not  to  preja-  only  of  an  affidavit. 

dice  Bubsequeut  application.  631,  632,  633,  634.  IJSepeaM  1877.] 

§  626.  Where  the  injunction  order  was  granted  without  notice,  tne  party 
enjoined  may  apply,  upon  the  papers  upon  which  it  was  granted,  for  an 
order  vacating  or  modifying  the  injunction  order.  Such  an  application  may 
be  made,  without  notice,  to  the  judge  who  granted  the  order,  or  who  held 
the  term  of  the  court  where  it  was  granted  ;  or  to  the  general  term  of  the 
court.  It  cannot  be  made  without  notice,  to  any  other  judge  or  term, 
unless  the  applicant  produces  proof,  by  affidavit,  that,  by  reason  of  the 
absence  or  other  disability  of  the  judge  who  granted  the  order,  the  applica- 
tion cannot  be  made  Ho  him ;  and  that  the  applicant  will  be  exposed  to 
great  injury,  by  the  delay  required  for  an  application  upon  notice.  Th? 
afiSdavit  must  be  filed  with  the  clerk  ;  and  a  copy  thereof,  and  of  the  order 
vacating  or  modifying  tite  injunction  order,  must  be  served  upon  the  plaint- 
ifTs  attorney,  before  that  order  takes  effect. 

§  627.  [am*d  1879.]  Where  the  injunction  order  was  granted  without 
notice,  or  where  it  was  granted  upon  notice  with  leave  to  apply  to  vacate  or 
modify  it,  the  party  enjoined  may  apply  upon  notice,  to  the  judge  •  who 
granted  it,  or  to  the  court,  at  a  term  where  a  contested  motion  in  the  action 
may  be  heard,  for  an  order,  vacating  or  modifying  the  iiljunction  order. 
Such  an  application  may  be  founded  upon  the  papers  upon  which  the  in- 
junction was  granted;  or  upon  proof,  by  affidavit,  on  the  part  of  the 
defendant,  or  both.  Where  it  is  founded  upon  proof  on  the  part  of  the 
defendant ;  it  may  be  opposed  by  new  proof,  by  affidavit,  on  the  part  of 
the  plaintiff,  tending  to  sustain  the  injunction. 

§  628.  The  granting  or  dental  of  an  application,  made  as  prescribed  in  the 
last  section,  founded  only  upon  the  papers  upon  which  the  injunction  order 
was  granted,  does  not  prejudice  a  subsequent  application,  seasonably  made 
founded  upon  proof,  by  affidavit,  on  the  part  of  the  defendant.  And  the, 
granting  or  denial  of  either  application  does  not  prejudice  a  subsequent 
applioHtiou,  seasonably  made,  founded  upon  the  failure  of  a  complaint, 
which  had  not  been  made  at  the  time  of  the  former  application,  to  sef  forth 
a  cause  of  action,  sufficient  to  entitle  the  plaintiff  to  the  Injunction  order, 
upon  one  or  more  grounds,  recited  therein. 

§  629.  [amW  1883  &  1884.]  Upon  the  hearing  of  an  application  upon 
notice  to  vacate  or  modify  an  injunction  order,  the  court  or  judge  may 
require  a  new  undertaking  in  the  same  or  in  a  different  sum  to  be  given  by 
%ke  pUmtfff  wit;h  the  IiIl^  sureties  and  to  the  like  effect  ^s  upon  grautip| 
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an  original  order.  The  persona  executing  the  new  undertaking  become  li»« 
ble  thereon  as  if  they  had  executed  it  upon  the  granting  of  the  original 
order.  The  persons  who  executed  the  original  undeVtaking  remain  iiabla 
thereon  until  the  new  undertaking  is  given  and  approved  and  no  longer. 
Upon  such  hearing  the  court  or  judge  mny,  where  the  alleged  wrong  or  in- 
jury is  not  irreparable,  and  is  capable  of  being  adequately  compensated  for 
in  money,  vacate  the  injunction  order  upon  tlie  defendant's  executing  an 
undertaking:  in  such  form  and  amount  and  with  such  sureties  as  the  court 
or  judge  shall  direct,  conditioned  to  indemnify  the  plaintiff  against  any  loss 
sustained  by  reason  of  vacating  such  injunction  order. 

§  630.  Upon  the  hearing  of  a  contested  application  for  an  injunction 
order,  or  to  vacate  or  modify  such  an  order,  a  verified  answer  has  the  effect 
only  of  an  affidavit. 

§  631.  [nepealed  1877.] 

§  632.  [Repealed  1877.]* 

g  633.  [Repealed  1877.] 

§  634.  [Repealed  1877.] 

TITLE  IIL 
Attachment  of  property. 

Asnwut  1.  Cases  where  a  warrant  of  attacliment  may  be  granted,  and  prooeediaga 
upon  grantmg  the  same. 

5.  Executing  the  warrant  pending  the  action. 

8.  Yiicating  or  modifying  the  warrant ;  dincharging  the  attachment. 
4.  RegulatioQg  where  there  are  two  or  more  warrants  against  the  sama 
defendant. 

6.  Proceedings  after  judgment  *,    rights  of  parties  and  duties  of  the 

sheriff,  after  the  warrant  is  vacated  or  annulled,  or  the  attachment 
discharged. 

ARTICLE  FIRST. 

Casks  where  a  warrant   of  Attachment   mat   be  granted;  akb  Pro* 

cxedings  upon  granting  the  sams. 

I  685.  In  whpt  actions  a  warrant  of  at>       %  638.  When  and  by  whom  the  warrant 
tachment  may  be  granted.  may  be  granted. 

636.  What  mnf^ttbc  shown  to  procure  689.  Affidavits  to  l>e  filed. 

the  warrant.  640.  Security  on  obtaining  warrant. 

637.  Warrant      in      action      against  641.  Contents  of  warrant;  to  whom 

public  officer,  etc.,  for  pecula-  directed. 

tion.  642.  Validity  of  undertaking. 

§  635.  [am'd  1877.]  A  warrant  of  attachment  against  the  property  of 
"ine  or  more  defendants  in  an  action  may  be  granted  upon  the  application 
of  the  pluintijQf,  as  specified  in  the  next  session  [section],  where  the  action 
is  to  recover  a  sum  of  money  only,  as  damages  for  one  or  more  of  the 
following  causes : 

1.  Breach  of  contract,  express  or  implied,  other  than  a  contract  to 
marry. 

2.  Wrongful  conversion  of  personal  property. 

3.  Any  o  lier  injury  to  personal  property,  in  consequence  of  negligence, 
fraud  or  other  wrongful  act. 

i^  636.  [am'd  1877.1  To  entitle  the  plaintiff  to  such  a  warrant,  he  uaust 
show,  by  affidavit,  to  tue  satisfaction  of  the  judge  granting  Uie  same,  as 
follows : 

1.  That  one  of  the  eauses  of  action  specified  in  the  last  section  exists 
a||Ainst  the  defendant,     If  the  action  is  to  recover  clunages  for  br^c^  gf  a 


fgi  <87-W0  ATTACHMENT  OF  PROPEftTT.  HI 

contract,  t\\e  affidavit  roust  show  that  the  pluintifF  ib  entitled  to  recover  s 
0om  stated  therein,  Over  and  above  aU  counterclaims  known  to  him. 

2.  That  the  defendant  is  either  a  foreign  corpomtion  or  not  a  resident  of 
the  State;  or,  if  he  ia  a  natural  perfK>n  and  a  resident  of  the  State,  that  he 
has  departed  therefrom,  with  intent  to  defraud  his  creditors,  or  to  avoid 
the  service  of  a  sQmmons,  or  keeps  himself  concealed  therein  with  the  like 
intent;  or,  if  the  ^lefendant  is  a  natural  person,  or  a  domestic  corporation, 
that  be  or  it  has  removed,  or  is  about  to  remove,  property  from  the  State, 
with  intent  to  defraud  bis  or  its  creditors;  or  has  asi^igned,  disposed  of,  or 
secreted,  or  is  about  to  assign,  di^oose  of^  or  secrete  property,  with  the  like 
intent. 

%  637*  [am'd  1877.]  A  warrant  of  attachment,  against  the  property  of 
one  or  more  defendants  in  an  action,  ntay  also  be  granted,  upon  the  appii- 
cation  of  Uie  plaintiff,  where  the  complaint  demands  judgment  for  a  sum 
of  money  only ;  and  it  appears,  by  affidavit,  that  the  action  is  brought  (o 
recover  money,  funds,  credits,  or  other  property,  held  or  owned  by  the 
State,  or  held  or  oWhed,  officially  or  otherwise,  for  or  iu  belialf  of  a  public 
governmental  interest,  by  a  municipal  or  other  public  corporation,  board, 
officer,  custodian,  agency,  or  agent,  of  the  State,  or  of  a  ciiy,  county,  town, 
village,  or  other  division,  subdivision,  department,  or  portion  of  the  State, 
whicli  the  defendant  has,  without  right,  obtained,  received,  converted,  or 
disponed  of;  or  in  the  obtaining,  reception,  payment,  conversion,  or  dii^pu* 
sitiou  of  which,  without  right,  he  has  aided  or  abetted  ;  or  to  recover  dam- 
ages for  so  obtaining,  receiving,  paying,  converting,  or  disposing  of  the 
same;  or  the  aiding  or  abetting  thereof.  In  order  to  entitle  the  plain- 
tiff to  a  warrant  of  attachment,  in  a  case  specified  in  this  section,  he  must 
show,  by  affidavit,  to  the  satisfaction  of  the  judge  granting  it,  that  n  suffi- 
cient cause  of  action  exists  against  the  defendant,  for  a  sum,  stated  in  the 
affidavit. 

§  638.  [ani'd  1877.]  The  warrant  may  be  granted  by  a  judge  of  the 
court,  or  by  any  county  judge,  to  accompany  tlie  summons,  or  at  any  time 
after  the  commencement  of  the  action,  and  before  final  judgmeiit  therein. 
Personal  service  of  the  summons  must  be  made  upon  the  defendant,  against 
whose  property  the  warrant  is  granted,  within  thirty  days  after  the  granting 
thereof ;  or  else,  before  the  expiration  of  the  same  time,  service  of  the  sum- 
mons by  publication  must  be  (commenced,  or  service  thereof  must  be  made 
without  the  state,  pursuant  to  an  order  obtained  therefor,  as  prescribed  iu 
this  act ;  and  if  publicaLion  has  been,  or  is  thereafter  commenced,  the  ser- 
vice must  be  made  complete  by  the  continuance  thereof. 

g  639.  [am*d  1877.]  The  plaintiff  procuring  the  warrant  must,  within 
(en  days  after  the  granting  thereof,  cause  the  affidavits,  upon  which  it  wa6 
granted,  to  be  filed  in  the  office  of  the  clerk. 

g  640.  The  judge,  before  granting  the  warrant,  roust  require  a  written 
undertaking,  on  the  part  of  the  plaintiff,  with  sufficient  sureties  to  the 
effect,  that  if  the  defendant  recovers  jud^^ment,  or  if  the  warrant  is  vacated, 
the  plaintiff  will  pay  all  costs,  which  may  be  awarded  to  the  defendant,  and 
all  damages,  which  he  may  sustain  by  reason  of  the  attachment,  not  exceed- 
ing the  sum  specified  in  the  undertaking,  which  must  be  at  least  two 
hundred  and  fifty  dollars.  But  this  sectioti  doesVnot  apply  to  a  case,  where 
the  action  is  brought  for  a  cause  specified  in  section  six  hundred  and  thirty' 
seven  of  this  act,  or  where  it  is  specially  prescribed  by  law  that  security 
may  be  dispensed  with,  or  where  the  security  to  be  given  is  specially  rcg«i* 
iat^d  by  law. 
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§  641.  The  warrant  must  be  subscribed  by  the  judge  and  the  plaiutiflTs 
Attorney,  and  must  briefly  recite  the  ground  of  the  attachment.  It  may  be 
directed,  either  to  the  sheriff  of  c^  particular  county,  or,  generally,  to  the 
sheriff  of  any  county.  It  must  require  the  sheriff  to  attach  and  saftly  keep, 
80  much  of  the  property,  within  his  county,  which  the  defendant  has,  or 
which  he  may  have,  at  any  time  before  final  judgment  in  the  action,  as  will 
satisfy  the  plaintiff's  demand,  with  costs  and  expenses.  The  amount  of  the 
plaintiff's  demand  must  L«  specified  in  the  warrant,  as  stated  in  the 
affidavit.  Warrants  may  be  issued  at  the  same  time,  to  sheriffs  of  differ-* 
ent  counties. 

§  642.  It  is  not  a  defence  to  hu.  action  upon  an  undertaking,  given  upon 
granting  a  warrant  of  attachment,  tb^i  the  warrant  was  granted  improperly, 
for  want  of  jurisdiction,  or  for  any  other  cause. 

ARTICLE  SECOND. 
Executing  thb  Warrant,  pending  the  Action. 

I  643.  [liepealed  1877.1  tton  to  be  returned. 

644.  Sheriff  must  attach  property  of       $  682.  Undertaking  to  be  given. 

defendant.  663.  Vessel  ;  wnen  to  bo  dischai^ed, 

645.  What  interest   in  real  property  664.  When  undertaking  to  be  su^. 

may  be  attached.  665.  Defence    in    such     an    action  ; 

646.  Attachmeut  of  unpaid  stibscrip  plantifl'e  recovery. 

tion  to  forei^  corporation.  666.  Foreign  ve^^ei ;  bow  valued. 

647.  Id.;  interest  m  corporation.  667.  Notice  thereof. 

648.  Id.;  negotiable  securities.  668.  Plaintiff    to    give    ondertaking, 

649.  How  property  to  be  attached.  with  sureties. 

650.  Certificate  or  defendant's  interest  669.  Vessel ;  when  to  be  diHcbatsed. 

to  bo  furnislied.  670.  Terms  on  wbicii  debtor  may  clafm 

651.  Person   refusing  certificate  may  vessel. 

be  examined.  671,  672.  673.  When  vessel  to  be  soid. 

652.  Rights  of  owner  or  master  of  ves-  674.  Sheriff  to  keep  property. 

sel  on  which  goods  have   been  675.  Sheriff  may  be  directed  to  pay 
shipped.  money  into  court. 

663.  Foregoing  section  not  to  apply  676.  When  he  may  be  directed  to  re- 
in certain  cases.  lease  or  deliver  property. 

654.  Sheriff  must  make  inventory.  677.  Plaintiff    may    brin,^   action    in 

655.  Sheriff  may  maintain  actions.  name  of  himself  and  the  sheriff. 
666.  Perishable  goods  to  be  sold.  678.  How  leave  to  bring  such  ao  ac- 

657.  Claim  of  property;  how  tried.  tion  procured. 

658.  Proceedings,    if    claimant    sue-  679.  Plaintiff    may    be    joined    witli 

ceeds.  sheriff,     after     action     com- 

659.  Finding,  not  to  prejndice  right  menced. 

of  claimant.  680.  Judge  to  direct  as  to  manage* 

660.  Proceedings  on  claim  to  domestic  ment  of  such  an  action,  etc. 

vessel.  '  681.  Keturn  of  inventory:    how  en- 

661.  Appraisers  to  be  sworn ;  valua-  forced. 

§  643.  [Repealed  IBII.] 

^  644.  [am'c?  1877.]  The  sheriff  must  immediately  execute  the  wi.- 
raut,  by  levying  upon  so  much  of  the  personal  and  re*  pi'^perty  of  the 
defendant,  within  hia  county,  not  exempt  from  levy  and  safe  by  virtue  oi 
an  execution,  as  will  satisfy  the  plaintiff's  demand,  with  the  costs  and 
expenses.  He  roust  take  into  his  custody  all  boovs  of  account,  vouchers, 
and  other  papers,  relating  to  the  personal  property  attached,  and  all  evi- 
dences of  the  defendant's  title  to  the  real  property  attached,  which  he  must 
safely  keep,  to  be  disposed  of,  as  prescribed  in  this  title.  The  sheriff,  to 
whom  a  warrant  of  attachment  is  delivered,  may  levy,  from  time  to  time, 
and  as  often  as  is  necessary,  until  the  amount,  for  which  it  was  issued,  has 
been  secured,  or  final  judgment  has  been  rendered  in  the  action,  notwith- 
•tanding  the  expiration  of  his  terra  of  office. 

§  646.  The  real  property,  which  may  be  levied  upon  by  virtae  of  a  war- 
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rant  of  attachment,  includes  any  interent  in  real  property,  either 
TORted  or  not  vested,  which  in  capable  of  being  aliened  by  the  defend- 
ant. 


§  646.  Under  d  warrant  of  attachment  against  a  foreign  corpora- 
tion, other  than  a  corporation  created  by  or  under  the  laws  of  the 
United  States,  the  sheriff  may  levy  upon  the  sum  remaining  un- 
paid upon  a  subscription  to  the  capital  stock  of  the  corporation,  made 
by  a  perKon  within  the  county  ;  or  upon  one  or  more  shares  of  stock 
therein,  held  by  such  a  person,  or  transferred  by  him,  for  the  purpose 
of  avoiding  payment  thereof. 


§  647.  The  rights  or  shares  which  the  defendant  has  in  the  stock 
of  an  association  or  corporation,  together  with  the  interests  and  profits 
thereon,  may  be  levied  upon  ;  and  the  sheriff's  certificate  of  the  sale 
thereof  entires  the  purchaser  to  the  same  rights  and  privileges,  with 
raspect  thereto,  which  the  defendant  had,  when  they  were  so  attached. 


§  648.  [am'd  1877.]  The  attachment  may  also  be  leviea  upon  a 
cause  of  action  arising  upon  contract ;  including  a  bond,  promissory 
note,  or  other  instrument  for  the  payment  of  money  only,  negotiable 
or  otherwise,  whether  j^ast  due,  or  yet  to  become  due,  executed  by  a 
foreign  or  domestic  government,  state,  count}-,  public  officer,  asso- 
ciation, municipal  or  other  corporation,  or  by  a  private  person,  either 
within  or  without  the  State,  which  belongs  to  the  defendant,  and  is 
found  within  the  county.  The  levy  of  the  attachment  thereupon  is 
deemed  a  levy  upon,  and  a  seizure  and  attachment  of,  the  debt  repre- 
sented thereby. 


^649.  [am'd  1879, 1889.]  A  levy  under  a  warrant  of  attachment 
mnst  be  made  as  follows  : 

1.  Upon  real  property,  by  filing  with  the  clerk  of  the  county  where 
it  is  situated,  a  notice  of  the  attachment,  stating  the  names  of  tbe 
parties  to  the  action,  the  amount  of  the  plaintiff's  claim,  as  stated  In 
the  warrant,  and  a  description  of  the  particular  property  levied  upon. 

The  notice  must  be  subscribed  by  the  plaintiff's  attorney,  adding  the 
office  address  ;  and  must  be  recorded  and  indexed  by  the  clerk,  in  the 
same  book,  in  like  manner,  and  with  like  effect,  as  a  notice  of  the 
pendency  of  an  action. 

2.  Upon  the  personal  property  capable  of  manual  delivery,  includ- 
ing a  bond,  a  promissory  note,  or  other  instrument  for  the  payment  of 
money,  by  taking  the  same  into  the  sheriff's  actual  custody.  He  must 
thereupon,  without  delay,  deliver  to  the  person  from  whose  posseRsion 
the  property  is  taken,  if  any,  a  copy  of  the  warrant,  and  of  the  affida- 
vits upon  which  it  was  granted. 

3.  Upon  other  personal  property,  by  leaving  a  certified  copy  of  the 
warrant,  and  a  notice  showing  the  property  attached,  with  the  person 
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holding  the  same;  or,  if  it  consists  of  a  demand,  other  tiran  ae  ^pedfied 
in  the  last  snhdi vision,  with  the  person  against  whom  it  exists;  or,  if 
it  consists  of  right  or  share  in  the  stock  of  an  association  or  corpora- 
tion, or  interest  or  profits  thereon,  with  the  president,  or  other  head 
of  the  association  or  corporation,  or  the  secretary,  cashier,  or  manag- 
ing agent  thereof. 


4.  Upon  property  discovered  in  any  action  brought  as  prescribed  in 
snbdivision  2  of  section  655  of  this  act,  by  entering  in  the  proper 
clerk's  office,  the  judgment  rendered  in  said  action,  and  thereafter 
levying  on  said  property  in  the  manner  prescribed  in  sabdivisions  1, 
2  and  3  of  this  section. 


§  660.  Upon  the  application  of  a  sheriff,  holding  a  warrant  of  at- 
tachment, the  president  or  other  head  of  an  association  or  corporation,  or 
the  secretary,  cashier,  or  managing  agent  thereof,  or  a  debtor  of  the 
defend  mt,  or  a  person  holding  property,  including  a  bond,  promissory 
note,  or  other  instrument  for  the  payment  of  money,  belonging  to  the 
defendant,  must  furnish  to  the  sheriff  a  ceitificate,  under  his  hand, 
specifying  the  rights  or  number  of  shareil  of  the  defendant,  in  the 
stock  of  the  association  or  corporation,  with  all  dividends  declared,  or 
incumbrances  thereon  ;  or  the  amount,  nature,  and  description  of  the 
property,  held  for  the  benefit  of  the  defendant,  or  of  the  defendant's 
interest  in  property  so  held,  or  of  the  debt  or  demand  owing  to  the  de- 
fendant, as  the  case  requires. 


§  661.  If  a  person  to  whom  application  is  made,  as  prescribed  in 
the  last  section,  refuses  to  give  such  a  certificate  ;  or  if  it  is  made  to 
appear,  by  affidavit,  to  the  SHtisfaction  of  t.  e  court,  or  a  judge  thereof, 
or  the  county  judge  of  the  county  to  which  the  warrant  is  issued,  that 
there  is  reason  to  suspect  that  a  certificate  given  by  him  is  nntnie,  or 
that  it  fails  fully  to  Bet  forth  the  facts,  required  to  be  shown  there- 
by; the  court  or  judge  may  make  ah  order,  directing  him  to  attend,  at 
a  specified  time,  and  at  a  place  witliin  the  county,  to  which  the  war- 
rant is  issued,  and  submit  to  an  examination  under  oath,  concerning 
the  same.  The  order  may,  in  the  discretion  of  the  court  or  judge,  di- 
rect an  appearance  before  a  referee  named  therein. 


§  662.  Except  as  otherwise  prescribed  in  the  next  section  the 
owner  or  master  of  a  vessel,  on  board  of  which  goods  of  a  defendant, 
against  whom  a  warrant  of  attachment  is  issued,  have  been  shipped  for 
transportation,  without  reshipment  or  transshipment  in  the  State,  to  a 
port  or  place  without  the  State,  may  transport  and  deliver  them  ac- 
cording to  their  destination,  notwithstanding  the  warrant;  unless  the 
plaintiff,  his  agent  or  attorney,  executes  to  the  owner  or  the  master  of 
the  vessel,  a  written  undertaking,  with  sufficient  sureties,  in  a  sum 
specified  therein,  to  pay  him  all  expenses,  damages,  and  charges,  which 
may  be  incurred  by  lum,  or  to  which  he  may  be  subjected,  for  nniad- 
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ing  the  goods  from  the  vesBel,  aod  for  all  necessary  detention  of  the 
t^essel,  for  that  purpose.  The  undertaking  muBt  be  approved,  with 
respect  to  its  form,  the  sum  specified  therein,  and  the  sufficiency  of 
the  sureties,  by  a  jud^e  of  the  court,  or  the  county  judge  of  the  county 
"Wherein  the  vessel  is  situated,  or,  in  the  city  and  county  of  New  Yoric, 
by  a  judge  of  a  superior  city  court  within  that  city  and  county. 


§  653.  The  last  section  does  not  apply,  where  the  owner  or  master, 
before  the  shipment  of  the  goods,  had  actual  information  of  the  graut- 
lEi^  of  the  warrant,  or  where  he  has,  in  any  wise,  e<mnived  at,  or 
been  privy  to,  the  shipment  thereof,  for  the  purpose  of  screening 
them  ihem  from  legal  process,  or  of  hindering,  delaying,  or  defraiuiiiig 
creditors. 


§  054.  The  sheriff  must,  immediately  after  levying  under  a  war- 
rant of  attachment,  make,  with  the  assistance  of  two  disinterested  free- 
holders, a  description  of  the  real  property,  and  a  just  and  true  inven- 
tory of  the  personal  property,  upon  which  it  was  levied,  and  of  the 
books,  vonehers,  and  other  papers  taken  into  his  custody,  stating 
therein  the  estimated  value  of  each  parcel  of  real  property  attached, 
or  of  the  interest  of  the  defendant  therein,  and  of  each  article,  of  per- 
sonal property,  enumerating  such  of  the  latter  as  are  perishable.  The 
inventory  must  be  signed  by  the  sheriff  and  the  appraisets;  and' must, 
within  five  days  after  the  levy,  be.  filed  in  the  office  of  the  clerk  of  the 
ooanty,  where  the  property  is  attached. 


§^55.' [am'dl889.]  1.  The  sheriff  must,  subject  to  the  directions 
oi  the  court  or  judge,  collect  and  receive  all  debts,  effects  and  things 
in  action  attached  by  him.  He  may  maintain  any  action  or  special 
proceeding  in  his  own  name  or  in  the  name  of  the  defendant,  which 
is  necessary,  for  that  purpose,  or  to  reduce  to  his  actual  possession  an 
article  of  personal  property,  capable  of  manual  delivery,  but  of  which 
he  has  been  unable  to  obtaiu  possession,  and  he  may  discontinue  such 
an  action  or  special  proceeding,  at  such  time  and  on  such  terms,  as 
the  court  or  judge  directs 

2.  Where  the  summons  was  servea  without  the  state,  or  by  publica- 
tion, pursuant  to  an  order  obtained  for  that  purpose,  as  prescribed  in 
chapter  fifth  of  this  act ;  and  where  the  defendant  has  not  appeared 
in  tne  action  (otherwise  than  specially)  but  has  made  default  and  be- 
fore entering  final  jmigment,  the  sheriff  may  in  aid  of  such  attach- 
ment maintain  an  action  against  the  attachment  debtor,  and  any  other 
person  or  persons,  or  against  any  other  person  or  persons  to  compel 
the  discovery  of  any  thing  in  action,  or  other  property  belonging  to  the 
attachment  debtor  ;  and  of  any  money,  thiug  in  action,  or  other  prop- 
erty due  to  him,  or  held  in  trust  for  him,  or  to  prevMit  the  transfer 
thereof,  or  the  payment  or  delivery  thereof,  to  him,  or  any  other  per- 
son, and  the  sheriff  may,  in  aid  of  such  attachment,  also  maintain  any 
Other  iMrtion  agaioust  the  attachment  debtor  and  any  other  nerson  or 
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persons,  or  against  any  other  person  or  persons,  which  may  now  be 
maintained  by  a  judgment  creditor  in  a  coart  of  equity,  either  before 
the  return  of  an  execution  in  aid  thereof,  or  after  the  return  of  au  ex- 
ecution nnsatisfied.  The  judgment  in  any  of  the  above-mentioned 
actions  must  provide  and  direct  that  the  said  property  shall  be  ap- 
plied by  the  sheriff,  to  the  satisfaction  of  any  judgment  which  the 
plaintiff  may  obtain  in  the  attachment  action. 


§  658*  [am'd  1877.]  If  property  attached,  other  than  a  yessel,  is 
perishable,  the  court  or  judge  may,  by  an  order  made,  with  or  without 
notice,  ns  the  urgency  of  the  case  in  its  or  his  opinion  requires,  direct 
the  sheriff  to  sell  it  at  public  auction,  and  thereupon  the  sheriff  must 
sell  it  accordingly.  If  it  consists  of  live  animals,  the  same  proceedings 
m:iy  oe  had,  but  such  notice  shall  be  given  to  the  parties  to  the  action, 
of  the  application  for  the  order,  as  the  c  )urt,  or  judge  pr-escribes.  The 
order  directing  the  sale  mast  prescribe  the  time  and  place  of  the  sale, 
and  notice  thereof  must  be  given  in  such  manner  and  for  such  time  as 
is  prescribed  in  the  order.  The  sheriff  must  retain  in  his  hands  the 
proceeds  of  the  sale,  after  deducting  his  expenses,  as  allowed  by  the 
court  or  judge. 


§  657.  If  goods  or  effects,  other  than  a  vessel,  attached  as  the 
property,  of  the  defendant,  are  claimed  by  or  in  behalf  of  another  per- 
son, as  his  property,  the  sheriff  may,  in  his  discretion,  empanel  a  jury 
to  try  the  validity  of  the  claim. 


§  658.  [ani'd  1877, 1888J  If,  by  their  inquisition,  the  jury  find  the 
property  of  the  goods  or  enects  to  have  been  in  the  claimant,  at  the 
time  of  the  levy,  the  sheriff  must  forthwith  deliver  them  to  him  or  his 
agent,  unless  the  plaintiff  gives  an  undertaking  with  sufficient  sureties, 
to  indemnify  the  sheriff  for  the  detention  thereof.  If  the  undertaking 
is  given,  the  sheriff  must  detain  the  goods  or  effects,  as  the  property 
of  the  defendant;  and  in  the  county  of  New  York,  where  an  undertak- 
ing in  given  to  indemnify  the  sheriff,  he  must,  within  two  days  after 
the  giving  of  the  said  undertaking,  cause  the  same  to  be  filed  in  the 
office  of  the  court  of  which  the  attachment  was  issued,  and  serve  upon 
the  claimant  ex  his  agent,  and  the  attaching  creditor  or  the  attorney, 
whose  name  is  subscribed  to  the  warrant  of  attachment,  a  copy  of  the 
said  un  lert  iking,  with  a  notice  of  the  justification  of  the  sureties  there- 
on. The  justification  must  take  place  before  a  judee  of  the  court  out 
of  which  the  attachment  was  iii^sued,  at  a  time  to  be  specified  in  the 
notice,  which  must  not  be  loss  than  two  nor  more  than  five  days  after 
the  serving  of  the  said  notice.  For  the  purpose  of  justification  each 
of  the  sureties  upon  the  undertaking  must  attend  befoie  the  judge  at 
the  time  and  jplace  mentioned  in  the  notice,  and  be  examined  on  oath 
on  the  part  ot  the  claimant,  or  his  agent  or  attorney,  touching  his  suf- 
ficiency, in  such  manner  as  the  judge,  in  his  discretion,  thinks  proper. 
The  examination  may  be  adjourned  from  day  to  day  until  it  is  com- 
pleted, but  such  adjournment  must  always  be  to  the  next  judicial  day. 
If  required  by  the  claimant,  his  assignee  or  other  representative,  the 
examination  must  be  reduced  to  writing  and  subscribed  by  the  sureties. 
If  the  judge  finds  the  sureties  sufficient  he  must  annex  the  examina- 
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tion  to  the  niidertaking,  iurlorse  his  allowanoe  thereon,  and  cause 
the  Buid  undertokiDg,  together  with  the  examinaiioi^  of  tlie  sureties, 
to  be  filed  with  the  clerk  o£  the  court.  T Hereupon  the  sheriff  is 
released  and  diHcharged  fiorn  jail  further  liability,  by  reason  of  the 
tailing  aud  deteutiou  of  the  property  seized.  WJ^en  any  such  unci er- 
taMng  shall  have  been  approved  and  filed,  as  hereinabove  provided, 
tbe  clerk  of  the  court  in  which  the  same  shall  be  filed  shall  immedi« 
.ately  index  the  same  in  the  general  index  book  in  his  office  under  the 
'title  of  the  suit  in  which  the  attachment  is  issued. 


§  659,  If  the  property  is  found  to  be  in  the  defendant,  the  finding 
does  not  prejudice  the  right  of  the  claimant  to  bring  an  action,  to 
recover  the  goods  or  effects,  or  the  value  thereof. 


§  660.  Where  a  vessel,  belonging  to  a  port  or  place  in  the  United 
States  or  a  share  or  intercHt  therein,  is  attached,  the  court  or  judge, 
on  the  application,  within  thirty  days  thereafter,  of  a  person  claiming 
title  thereto,  or  of  his  afs^ent,  must  af^oint  three  indifferent  persons  to 
make  a  valuation  thereof. 


§  661.  [am'd  1877.]  A  valuation  of  a  vessel,  or  of  a  share  or 
interest  therein,  maJe  as  prescribed  in  this  article,  must  be  in  writing, 
and  subscribed  by  the  appraisers;  each  of  whom  must  take  an<i  sub- 
scribe an  affidavit,  annexed  thereto,  to  the  effect,  thut  the  vtduation  is 
in  all  respects,  just  and  fair,  aud  that  the  value  of  the  vessel,  share,  or 
interest  is  truly  stated  therein,  according  to  the  deponent's  belief. 
The  valuation  must  be  immediately  returned  to  the  court  or  judge; 
and,  after  an  undertaking  is  given,  or  after  the  expiration  of  the  time 
to  give  an  undertaking,  as  prescribed  in  the  next  section,  it  must  be 
delivered  to  the  sheriff. 


§  662.  Within  two  days  after  the  valuation  is  returned,  the 
claimant  or  his  agent  may  execute  an  undertaking  to  the  sheriff,  with 
sufficient  sureties,  approved  by  the  court  or  judi»e,  who  must  justify 
in  twice  the  appraised  value,  to  the  effect,  that,  in  an  action  to  be 
brought  on  the  undertaking,  the  claimant  will  establish  that  he  was 
the  owner  of  the  vessel,  share,  or  interest,  at  the  time  of  the  levy 
thereupon;  and  that,  in  case  of  his  failure  to  do  so,  he  will  pay  the 
amount  of  the  valuation,  with  interest  from  the  date  of  the  underta- 
king, to  the  sheriff;  or,  if  the  warrant  is  vacated  or  annulled,  to  the 
defendant,  or  his  personal  representative. 


§  663.  Upon  such  an  undertaking  being  executed  and  delivered 
to  the  sheriff,  the  court  or  judge  must  make  an  order,  directing  the 
vessf  lor  share  to  be  discharged  from  the  attachment.  Thereupon  the 
sheriff  must  discharge  the  same  accordingly. 


§  664.  The  court  or  judge  may,  upon  the  application  of  either  party, 
at  any  time  before  the  warrant  is  vacated  or  annulled,  direct  the  sheriff  to 
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commence  an  action  upon  the  undertaking,  upon  sucli  terms  nnJ  condifions, 
and  under  such  regulationa,  between  liim  and  the  applicant,  as  it  or  he 
deems  just.  And  if  the  warrant  of  attachment  is  vacated  or  annulled,  the 
defendant  in  the  attachment,  his  assignee  or  personal  representative,  may 
commence  and  maintain  an  action  upon  the  undertaking,  or  may  be  substi 
tuted,  in  place  of  the  sheriff,  in  an  action  pending  thereupon. 

§  666.  In  such  an  action,  the  claimant  may  show,  in  bar  of  a  recovery, 
that  he  was  the  owner  of  the  vessel,  share,  or  interest,  at  th^  time  when  it 
was  attached.  U  judgment  passes  against  him,  thd  plaintiff  is  entitled  to 
recover  the  amount  of  the  valuation,  with  interest  from  the  date  of  the 
undertaking. 

§  666.  Where  a  foreign  vessel,  or  a  share  or  interest  therein,  is  attached, 
it  must  be  valued,  as  prescribed  in  sections  six  hundred  and  sixty,  .and  six 
hundred  and  sixty-one  of  this  act,  upon  the  application  of  a  person,  who 
makes  affidavit,  to  the  effect  that  he  is  the  owner  thereof,  or  that  he  is  the 
igent  of  a  person,  naming  him  and  his  residence,  whom  he  beUeves  to  be 
the  owner  of  the  vessel,  share,  or  interest  attached. 

§  667.,  [am'd  1877.]  Such  notice  of  the  application  must  be  given  to  the 
plaintiff,  as  the  court  or  judge  deems  reasonable. 

§  668.  Within  three  days  after  the  valuation  is  returned,  the  plaint7ff 
must  give,  to  the  person  in  whose  behalf  the  claim  is  made,  an  undertaking, 
-vith  sufficient  sureties,  approved  by  the  court  or  judge,  who  must  justify  in 
twice  the  appraised  value,  to  the  effect  that  they  will  pay  such  damages  as 
may  be  recovered  for  seizing  the  vessel,  share,  or  intci'est,  in  an  action 
brought  against  the  sheriff,  or  the  plaintiff  in  the  attachment,  within  three 
months  from  the  approval  of  the  undertaking,  if  it  appears  therein  thnr.  the 
vessel,  share,  or  interest  belonged,  at  the  time  of  attaching  it,  to  tne  person 
in  v/hose  behalf  the  claim  is  made. 

g  669,  Unless  such  an  undertaking  is  given,  the  court  or  judge  must 
grant  an  order  discharging  the  vessel,  share,  or  interest  so  claimed,  from 
the  attachment ;  whereupon  the  sheriff  must  discharge  the  same  accord- 
ingly. 

§  690.  If,  after  suoh  an  undertaking  is  given  by  the  plaintiff,  the  war- 
rant is  vacated  or  annulled,  or  the  attachment  is  discharged  as  to  the  ves- 
sel, share,  or  interest,  the  defendant  or  his  agent  is  entitled  to  claim  the 
same,  or  the  proceeds  thereof,  if  it  has  been  sold,  only  upon  his  showing, 
to  the  satisfaction  of  the  court  or  judge,  that  the  undertaking  has  been  dis- 
charged; or  giving  to  the  plaintiff  an  undertaking,  with  sufficient  sureties, 
approved  by  the  court  or  judge,  who  must  justify  in  twice  the  appmised 
value,  to  the  effect,  that  they  will  indemnify  the  plaintiff  against  all  charges 
and  expenses,  in  consequence  of  the  undertaking. 

§  671.  If  the  undertaking  of  the  plaintiff  is  not  discharged,  or  he  is  not 
indemnified,  as  prescribed  in  this  article,  within  one  month  after  the  defend- 
ant becomes  entitled  to  claim  the  vessel,  share,  or  interest,  as  so  prescribed, 
it  may  be  sold  by  the  sheriff,  in  whose  custody  it  is.  upon  an  order  of  the 
court  or  judge ;  and  the  proceeds  of  the  sale  must  be  paid  to  the  persona 
who  executed  the  undertaking,  for  their  indemnity. 

§  672.  If  a  claim  is  not  made,  by  or  in  behalf  of  an  owner  of  a  domestic 
vessel,  or  of  a  share  or  interest  therein,  within  thirty  days  after  it  is 
attached,  or  if  the  proper  undertaking  is  not  executed  by  the  claimant ;  or 
il  a  claim  is  not  made,  within  that  time,  by  or  in  beiulf  of  the  owner  of 
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a  foreign  Vessel,  or  of  a  share  or  interest  therein  ;  the  vessel,  share,  r.r  in 
terest,  may  bo  sold  by  the  sheriff,  under  an  order  of  the  court  oi  julge, 
upon  the  application  of  the  plaintiff,  if,  in  the  opinion  of  the  court  or  judge,' 
a  sale  is  necessary. 

§  673.  Where  a  share  or  interest  in  a  vessel,  foreign  or  domestic,  is 
attached,  if  the  proper  claim  to  it  is  not  made,  by  or  in  behalf  of  an  owner 
thereof,  within  thirty  days  thereafter,  it  may  be  sold  by  the  sheriff,  under 
an  order  of  the  court  or  judge,  upon  the  application  of  a  joint  owner,  or  his 
agent. 

§  674.  [am'ct.1877.]  The  sheriff  must  keep  the  property  attached  by 
faim,  or  the  proceeds  of  property  sold,  or  of  a  demand  collected  by  him,  to 
answer  any  judgment  that  may  be  obtained  against  the  defendant  in  the 
action. 

§  675.  But  the  court,  upon  the  application  of  either  party  to  the  action, 
may  direct  the  sheriff,  either  before  or  after  the  expiration  of  his  term  of 
office,  to  pay  into  court  the  proceeds  of  a  demand  collected,  or  property. 
Boid ;  or  to  deposit  them  in  a  designated  bank  or  trust  company,  to  bie 
drawn  out  only  upon  the  order  of  the  court. 

.  §  676.  [atn^d  1877.]  Where  the  proceeds  of  the  property  sold,  and  of 
the  demands  collected  by  the  sheriff,  exceed  the  amount  of  the  plaintiff's 
demand,  with  the  costs  and  expenses,  and  of  all  other  wairants  of  attach- 
ment^ or  executions  in  the  sheriff *s  hands,  chargeable  upon  the  same ;  the 
court,  or  the  judge  who  granted  the  warrant,  upon  the  application  of  the 
defendant,  or  of  an  assignee  of,  or  purchaser  from  the  defendant,  and  upon 
notice  to  the  plaintiff,  and  the  plaintiffs  in  the  other  warrants,  or  execu- 
tions, may,  at  any  time  during  the  pendency  of  the  action,  make  an  order, 
directing  the  sheriff  to  pay  over  the  ^rplus  to  the  applicant,  and  to  re- 
lease from  the  attachment  the  remaining  real  and  personal  property  at- 
tached. 

§  677.  \am*d  1889.]  The  plaintiff,  by  leave  of  the  court  or  judge, 
]H:ooured  as  prescribed  in  the  next  section,  may  bring  and  maintain,  in 
the  name  of  himself  and  the  sheriff  jointly,  by  his  own  attorney  and 
at  his  own  expense,  any  action  vv'^hich,  by  the  provisions  of  this  title, 
may  be  brought  by  the  sheriff  to  recover  property  attached,  or  the 
value  thereof ,  or  a  demand  attached,  or  upon  an  undertaking  given,  as 
prescribed  in  this  title,  by  a  person  other  than  the  plaintiff;  the  plaint- 
iff, in  his  own  name  and  the  sheriff's  jointly,  may  also  bring  and  main- 
tain any  action  which,  by  the  provisions  of  subdivision  2  of  section 
655  of  article  second  of  this  title,  may  be  brought  by  the  sheriff.  The 
sheiiff  must  receive  the  proceeds  of  such  an  action,  but  he  is  not  liable 
for  the  costs  or  expenses  thereof.  Costs  may  be  awarded  in  such  an 
Action  against  the  plaintiff  in  the  warrant,  but  not  against  the  sheriff. 

g  678.  The  court  or  judge  must  grant  leave  to  bring  such  an  action, 
where  it  appears,  that  due  notice  of  the  application  therefor  has  been  given 
to  the  sheiiff;  but,  before  doing  so,  the  court  or  judge  may  require  that 
notice  of  the  application  be  given  to  the  plaintiff,  in  any  other  warrant 
against  the  same  defendant.  And  such  terms,  conditions,  and  regulations 
may  be  imposed,  in  the  order  granting  leave,  as  the  court  or  judge  thinks 
proper,  for  the  due  protection  of  the  rights  and  interest  of  all  persons,  in- 
terested in  the  disposition  of  the  proceeds  of  the  action. 

g  679.  Leave  may,  in  like  manner  and  with  like  effect,  be  granted  to  the 
plaintiff  in  the  warrant,  to  be  joined  with  the  sheriff,  in  an  action  brought 
by  the  sheriff,  in  a  case  where  he  might  have  procured  leave  to  bring  the 
action,  as  prescribed  in  the  last  two  sections.  Upon  an  application  therefor, 
the  court  or  judge  may,  in  a  proper  case,  require  the  plaintiff  to  provide  fof 
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the  expenses  in  the  action,  already  incurred  by  the  sheriff.  The  applica«| 
tion  must  be  denied,  in  case  of  an  unreasonable  delay  in  making  it ;  or 
Where  an  application  was  made,  before  the  actibn  was  (brought,  and  the 
plaintiff  neglected  or  refused,  without  a  good  excuse  theretor,  to  comply 
with  the  terms,  conditions  or  regulations  then  Imposed. 

g  680.  The  court  or  judge  may,  upon  the  application  of  the  sheriff,  oi' 
of  the  defendant  in  the  warrant,  during  the  pendency  of  an  action,  brought 
as  prescribed  in  the  last  three  sections,  direct  as  to  the  conduct,  disconiinu- 
ance,  or  settlemeni  of  ihe  same,  and  as  to  the  application  or  disposition  of 
the  money  or  property  recovered  therein,  as  justice  requires. 

§  681*  tTpon  the  application  of  either  party,  and  proof  of  the  neglect  of 
the  sheriff,  the  court  or  judge  may,  by  order,  require  the  sheriff  lo  return 
an  inventory.  Disobedience  to  such  an  order  may  be  punished,  as  a  con- 
tempt of  the  court. 

ARTICLE  THIRD. 
Vacating  or  modiftino  the  Warrant  ;  discharoino  ths  Attaghvknt. 

I  662.  Motion  to  vacate  or  modify  war-       $  690.  Sureties  to  Justify  if  reQutred. 
raut,  or  iocrease  security.  691.  tibenfi  may  retain  property  uutU 

683.  How  motion   roust   be  made ;  ju.oiitlcatiou. 

opposing  it  by  new  proofs.  692.  Foregoing  provisions  applicable 

684,  685.  iRepealed  ItT/T.J  to  vessels. 

686.  Wbeu  prior  motion  not  to  preju>  693.  Partners  may  apply  to  discharge 

dice  tiubsequent  motion.  atcachniunt. 

687.  Defendant  may  apply    for  dis-  694.  Undertaking  to  be  given. 

charge  of  attachment.  695.  Cunri  or  judge   may  ascertain 

688.  Undertaking  to  be  given.  vaine. 

689.  Application    by   one  of  several  696.  When  plaintiff  entitled  to  notice 

defendants.  of  any  application,  etc. 

§  682.  [mCd  1877.]  The  defendant,  or  a  person  who  has  acquired  a 
lien  upon,  or  interest  in,  his  property,  after  it  was  attached,  may,  at  any 
time  before  the  actual  application  of  the  attached  property,  or  the  proceeds 
thereof,  to  the  payment  of  a  judgment  recovered  in  the  action,  apply  to 
vacate  or  modify  the  warrant,  or  to  increase  the  security,  given  by  the 
plaintiff,  or  for  one  or  more  of  those  forms  of  relief,  together,  or  in  the 
alternative. 

§  683.  An  application,  specified  In  the  last  section,  may  be  founded  only 
upon  the  papers  upoti  which  the  warrant  was  granted  ;  in  which  case,  it 
must  be  made  to  the  courts  or,  if  the  warrant  was  granted  by  a  judge  out 
of  court  to  the  same  judge,  in  court  or  out  of  court,  and  with  or  without . 
notice,  as  he  deems  proper.  Or  it  may  be  founded  upon  proof,  by  affidavit, 
on  the  pait  of  the  defendant ;  in  which  case,  it  must  be  made  to  the  court, 
or,  if  the  warrant  was  granted  by  a  judge,  out  of  court,  to  any  judge  of 
the  court,  upon  notice;  and  it  may  be  opposed  by  new  proof,  by  affidavit, 
on  the  part  of  the  plamtiff,  tending  to  sustain  any  ground  for  the  attach- 
ment,  recited  in  the  warrant,  and  no  other,  unless  the  defendant  relies  upon 
a  discharge  in  bankruptcy,  or  upon  a  discharge  or  exoneration,  granted  in 
insolvent  proceedings ;  in  which  ca«e,  the  plaintiff  may  show  any  matter, 
in  avoidance  thereof,  which  be  might  show  upon  the  trial. 

§  684.  [Repealed  1877.] 

§  685.  [Repealed  1877.] 

^  686.  [am'd  1877.]  The  denial  of  such  an  application  does  not  preju- 
dice a  subsequent  application,  seasonably  made,  founded  upon  the  failure 
of  a  complaint  which  had  not  been  filed  or  served  at  the  time  of  the  former 
application,  to  set  forth  any  of  the  causes  of  action  mentioned  in  sectioa 
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pix  hundred  aud  thirt/fivc  and  section  six  hundred  nnd  thii  ly-scven  of  thSi 
act. 

§  687.  The  defendant  may,  at  any  time  after  he  has  appeared  in  the 
action,  and  bef  )re  final  judgment,  apply  to  the  judge  who  grunted  the  war- 
rant, or  to  the  court  for  an  order  to  discharge  the  attachment,  as  to  the 
whole  or  a  part  of  the  property  attached. 

§  688.  [ani'd  1877.]  Upon  such  an  application,  the  defendant  must  give 
an  undertaking,  with  at  least  t^vo  sufficient  sureties,  to  the  effect  that  he 
will,  on  demand,  pay  to  the  plaintiff  the  amount  of  any  judgment  which 
may  be  recovered  in  the  action  against  him,  not  exceeding  a  sum  specified 
in  the  undertaking,  with  interest.  The  sum  so  specified  must  be  at  least 
equal  to  the  amount  of  the  plaintiff^s  demand,  as  specified  in  his  affidavit ; 
or,  ht  the  option  of  the  defendant,  equal  to  the  appraised  value,  according 
to  the  inventory,  of  the  property  attached ;  or,  if  the  application  is  to  dis- 
charge the  attachment,  as  to  a  part  only  of  the  property  attached,  to  the 
appraised  value  of  that  portion. 

§  689.  Where  there  are  two  or  more  defendants,  and  an  application  is 
made,  as  prescribed  in  the  last  two  sections,  by  one  or  more,  but  not  by  all 
of  Iheni,  the  undertaking  must  provide  for  the  payment  of  any  judgment, 
which  may  be  recovered  against  any  of  the  defendants  in  the  action,  unless 
the  applicant  makt'S  proof,  by  affidavit,  to  the  satisfaction  of  the  court  or 
judge,  that  the  property,  with  respect  to  which  the  application  is  made, 
belongs  to  him  separately;  in  which  case,  the  undertaking  must  provide  for 
the  payment  of  any  judgment,  which  may  be  recovered  in  the  action  against 
the  applicant,  either  alone  or  jointly  with  any  other  defendant.  Where  an 
application  is  made,  as  prescribed  in  this  section,  at  least  two  days'  notice 
thereof,  with  a  copy  of  the  affidavit,  must  be  served  upon  the  i}laintiff^s 
attorney,  who  may  oppose  the  application  by  proof,  by  affidavit,  that  one  or 
more  of  the  other  defendants  own,  or  have  an  interest  in  the  property. 

§  690.  [anCd  1877.]  An  undertaking,  given  as  prescribed  in  the  last 
two  sections,  must  be  forthwith  filed  with  the  clerk.  A  copy  thereof,  with 
a  notice  of  the  filing  must  be  forthwith  served  upon  the  plaintiff's  attorney ; 
who  may,  within  three  days  thereafter,  give  notice-  to  the  sheriff,  that  he 
excepts  to  the  sufficiency  of  the  sureties.  Thereupon  the  sureties  must 
justify  upon  the  like  notice,  and  in  like  manner,  as  bail  upon  an  arrest ; 
or  a  new  undertaking  must  b^  given,  with  new  sureties,  who  must  justify  in 
like  manner.  If  the  plaintiff  does  not  except,  as  prescribed  in  this  section, 
he  is  deemed  to  have  waived  all  objection  to  the  sureties. 

§  691.  The  sheriff  is  responsible  for  the  sufficiency  of  the  sureties ;  and 
he  may  retain  possession  of  the  property  attached,  and  the  proceeds  thereof, 
ontil  the  objection  to  them  is  waived,  as  prescribed  in  the  last  section,  or 
they,  or  the  new  sureties,  justify. 

^  692.  The  last  five  sections  are  applicable,  where  a  vessel,  or  a  share  or 
interest  therein  is  attached.  If  it  is  necessary,  to  enable  the  defendant  to 
discharge  the  attachment,  the  court  or  judge  may,  by  order,  stay  any  pro- 
ceedings specified  in  article  second  of  this  title,  or  extend  the  time  to  do 
any  act  therein  specified. 

g  693.  If  a  warrant  of  attachment  is  levied  upon  the  interest  of  one  or 
more  partners,  in  goods  or  chattels  of  a  pai'tnership,  the  other  partners, 
who  are  not  defendants  in  the  action,  or  any  of  them,  may  at  any  time  be- 
fore final  judgment,  apply  to  the  judge  who  granted  the  warrant,  or  to  the 
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cpurt,  upon  an  affidavit  showing  the  facts,  fo?  an  order  to  discharge  the  at- 
tachment, as  to  that  interest. 

g  694.  [am'd  1877.]  Upon  such  in  application,  the. applicant  must  give 
an  undertalcing,  with  at  least  two  sufficient  sureties,  to  the  effe.t  that  they 
will  pay  to  the  sheriff,  on  demand,  the  amount  of  any  judgment,,  which  m&y 
be  recovered  against  the  partner  who  is  defendant  in  the  action  ;  or  which 
may  be  recovered  against  him,  in  any  other  action,  wherein  the  other  partr 
ners  are  not  defendants,  and  wherein  a  warrant  of  attachment,  or  an  execu- 
tion, may  come  to  the  sheriff's  hands,  at  any  time  before  the  warrant  of 
attachment,  which  was  so  levied,  is  vacated  or  annulled ;  not  exceeding 
a  sum,  specified  in  the  undertaking,  which  must  not  be  less  than  the  value 
of  the  interest  of  the  defendant,  in  the  goods  or  chattels  seized  by  virtue  of 
the  attachment,  as  fixed  by  the  court  or  judge.  If  the  value,  in  the  opinion 
of  the  court  or  judge,  is  uncertain,  the  sum  shall  be  such  as  the  court  or 
judge  determines. 

§  695.  For  the  purpose  of  fixing  the  sum,  or  determining  the  sufficiency 
of  the  sureties,  the  court  or  judge  may  receive  affidavits  or  oral  testimony, 
or  may  direct  a  reference. 

§  696.  [am'd  1877.]  The  court  or  judge  may  direct,  that  the  plaintiff 
have  notice  of  uu  application  for  a  discharge  of  property,  as  prescribed  in 
this  article,  or  of  the  hearing  under  an  order  of  reference,  made  aa 
prescrt)ed  in  the  last  section  ;  and  if  the  applicant  does  not  appear,  where 
notice  has  been  given,  the  application,  may  be  dismissed  or  denied. 

ARTICLE  FOURTH. 

HSQULATiOMS    WHXRS    THEBE    ARE    TwO    OB    MORS    WARRANTS   AGAINST  THB 

SAME  Defendant. 

I  697.  Preferences  of  two  or  more  war-  ment  of  foreign  veesel. 

rants.  S  703.  Rigats  of  juuior  plaintiff  in  a»- 

698.  Rule  as  to  levy  under  a  junior  tion    by    eenior    plaintiff    and 

warrant.  sheriff  jointly. 

699,  700.  HiepecUed  1877.]  704.  Junior  plaiutiff  may  be  alloWe<l 

701.  Undertaking,  by  junior  attach-  to    commence    action     jointly 

ing  creditor,  to  prevent  release  with  sheriff. 

of  foreign  vesuel. .  705.  Rights  of  third  and  other  snbse^ 

702.  RuL«  as   to  subsequent  attach  quent  attaching  ci-edifeors. 

§  697.  Where  two  or  more  warrants  of  attachment,  against  the  same  de- 
fendant, are  delivered  to  the  sheriff  of  the  same  county,  to  be  executed, 
their  respective  preferences,  and  the  rules,  where  a  levy,  or  a  levy  and  sale, 
have  been  made  under  a  junior  warrant,  are  the  same,  as  where  two  or  more 
executions,  against  the  property  of  the  same  defendant,  are  deli\  ^red  to  the 
sheriff  of  the  same  county,  to  be  executed. 

§  698.  Where  a  domestic  vessel,  or  a  share  or  interest  therein,  has 
been  attached,  and  afterwards  released,  as  prescribed  in  this  title ;  or 
where  tht;  personal  property  of  a  partnership,  of  which  the  defendant  was 
a  member,  has  been  attached,  and  the  attachment  afterwards  discharged, 
upon  tlie  application  of  another  partner,  as  prescribed  in  this  title ;  another 
warrant,  against  the  same  defendant,  shall  not  be  levied  on  the  same  prop- 
erty,  by  the  sheriff  of  the  same  or  of  any  other  county,  until  after  the  first 
warraikt  has  been  vacated  or  annulled.  But,  except  as  thus  prescribed, 
where  a  second  warrant,  against  the  same  defendant,  is  delivered  to  the 
same  sheriff,  he  must  execute  it,  by  a  levy  upon  property  within  his  county, 
and  he  must  thereupon  take  the  same  proceedings,  as  if  the  levy  was  mad« 
under  the  first  warrant. 
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$699.  \Ji^ahdU11.] 

%  '100.  [Repealed  1877.] 

§  701.  Where  a  foreign  vessel,  or  a  share  or  interest  therein,  baB  been 
Attaciied  and  valued,  as  prescribed  in  article  second  of  chis  title,  and  the 
plaintiff,  in  the  first  warrant  of  attachment,  fails  to  give  an  undertaking  to 
prevent  the  release  thereof,  the  court  or  judge  may  grant  to  the  plaintiff  in 
a  second  warrant,  then  in  the  sheriff^s  hands  for  execution,  an  extenBion, 
of  not  more  than  three  days  thereafter,  within  whioh  to  furnish  an  under- 
taking, in  all  respects  like  the  one  to  be  furnished  bj  the  first  plaintiff. 
And  if  he  furnishes  it,  within  that  time,  he  has  the  same  rights  and  priv- 
ileges, and  is  subject  to  the  same  duties  and  liabilities,  with  respect  to  the 
▼essel  and  its  proceeds,  and  the  subsequent  proceedings  relating  thereto,  as 
if  hia  was  the  first  warrant. 

S  702.  If  a  foreign  vessel,  or  a  share  or  intere^  therein,  has  been  at- 
taciied,  and  afterwards  released,  by  reason  of  the  failure  of  the  plaintiff,  in 
fehe!  first  or  the  second  warrant,  to  give  an  undertaking  to  prevent  the 
release,  it  shall  not  be  again  attached,  under  warrant  against  the  same 
defendant,  which  had  been  delivered  to  the  sheriff  of  the  same  county. 
before  the  expiration  of  the  time  within  which  the  undertaking  sBould  have 
been  furnished.  But  it  may  be  again  attached,  under  a  subse((uent  war- 
rant against  the  same  defendant ;  in  which  case,  the  plaintiff  therein,  and 
the  plaintiff  in  each  warrant  subsequently  delivered  to  the  sheriff,  have  the 
same  rights,  and  privileges,  and  are  subject  to  the  same  duties  and  liabtl 
ities,  with  respect  to  t.ie  vessel  and  its  proceeds,  and  the  subsequent  pro- 
ceedings relating  thereto,  as  if  the  warrant,  under  which  it  was  attached, 
was  the  first  warrant. 

§  703.  Where  the  plaintiff  in  a  warrant  of  attachment  has  commenced 
an  action,  in  the  name  of  himself  and  the  sheriff  jointly,  as  prescribed  in 
this  title,  a  plaintiff  in  a  junior  warrant  may  apply  to  the  court  or  judge, 
to  direct  as  to  the  conduct,  discontinuance,  or  settlement  of  the  same,  or 
to  impose  terms,  conditions  and  regulations  as  lo  the  continuance  thereof, 
in  the  interest  of  the  applicant ;  and  such  order  may  be  made  thereupon, 
as  justice  requires.  If  the  first  warrant  is  vacated,  or  the  attachment 
thereunder  is  released  or  di^harged,  without  affecting  the  cause  of  action 
prosecuted  by  the  plaintiff  therein  and  the  sheriff  jointly,  the  plaintiff  in 
the  warrant  next-  in  order,  may,  upon  his  own  application,  be  substituted 
as  joint  plaintiff  with  the  sheriff,  by  an  order,  made  as  upon  an  application 
for  leave  to  bring  such  an  action. 

g  704.  A  plaintiff  in  a  second  warrant  may  apply  to  the  court  or  judge, 
upon  notice  to  the  plaintiff  in  the  first  warrant,  and  to  the  sheriff,  for  leave 
to  bring  and  maintain,  in  the  name  of  himself  and  the  sheriff  jointly,  any 
action,  which  might  be  brought  in  the  name  of  the  senior  plaintiff  and  the 
sheriff.  If  it  appears  that  the  plaintiff  in  the  first  warrant  neglects  or  re- 
fuses to  be  joined  with  the  sheriff  in  such  an  action,  or  to  comply  with  the 
terms,  conditions,  and  regulations,  imposed,  either  upon  granting  him  an 
order  for  that  purpose,  or  upon  the  hearing  of  an  application,  made  as 
prescribed  in  this  section,  the  court  or  judge  may  grant  to  the  plaintiff  in 
the  second  warrant,  leave  to  bring  and  maintain  such  an  action,  in  the 
name  of  himself  and  the  sheriff  jointly,  with  like  effect,  as  if  his  was  the 
ilrst  warrant. 

• 

g  706.  Where  there  are  more  than  two  warrants  of  attachment,  against 
tbe  same  defendant,  the  plaintiffs  in  the  third  and  each  subsequent  war- 


I2S  AtrACHMENT  OF  PROPERTY.  §§  706-708 

rant  have,  according  to  their  respective  priorities,  the  saroe  rights  and 
privileges,  as  against  the  plaintiffs  in  all  senior  warrants,  which  the  plaint- 
iff in  the  second  warrant  has,  as  against  the  plaintiff  in  the  first,  and  are 
subject  to  the  same  duties  and  liabilities ;  except  that  a  second  extehsiou  of 
the  time,  within  which  to  furnish  an  undertaking  to  prevent  the  release  of 
a  foreign  vessel,  or  u  share  or  interest  therein,  shall  not  be  granted. 
And  the  plaintiffs  in  two  or  more  junior  warrants  of  attachment,  may,  by 
agreement  among  themselves,  take  jointly,  and  for  their  common  t>enefit, 
any  proceeding,  permitted  by  this  title  to  be  taken,  by  the  plaintiff  in  a 
second  or  subsequent  warrant  of  attachment ;  provided  that  it  does  not 
interfere  with  the  preferential  or  other  right  of  an  intermediate  plaintiff. 

ARTICLE  FIFTH. 

Proceedings  after   Judgment;  Rights   of  Parties  and  Duties  of  thi 
Sheriff,  after  toe  Warrant  is  vacated  or  annulled,  or  the 

attachment  discharged. 

$  7G6.  Execution  to  .issne  to  sheriff  who  etc.,  property  to  be  restored  to 

has  levied.  defendant. 
707.  Only  attached  property    bound       %  710.  AtlditioDal  provision  for  his  re- 

w))en  Bummons  not  personally  iicf. 

served.  711.  Cancelling  notice  attaching  real 

706.  Judgment  in  the  principal  action  ;  property. 

how  satiffled.  712.  When  hIu  riff  to  return  warrant 

700.  When     attachment    discharged,  and  his  proceedings. 

§  706.  Where  a  levy,  under  a  warrant  of  attachment  in  an  action,  has 
been  made,  an  execution  against  property,  upon  a  final  judgment  in  favor 
of  the  plaintiff  therein,  recovered  after  the  expiration  of  the  term  of  ofiice 
of  the  sheriff,  who  made  the  levy,  must  nevertheless  be  directed  to  an  [and] 
executed  by  that  sheriff,  unless  another  person  is  designated  by  law  to 
complete  the  unfinished  business  pertaining  to  bis  office ;  or,  in  that  case, 
to  the  person  so  designated.  • 

§707.  [€tm*d  1877.]  Where  a  defendant,  who  has  not  appeared,  is  a 
non-resident  of  the  State,  or  a  foreign  corporation,  and  the  summons  wan 
served  without  the  State,  or  by  publication,  pursuant  to  an  order  obtamed 
for  that  purpose,  as  prescribed  in  chapter  fifth  of  this  act,  the  judgment 
can  be  enforced  only  against  the  property  which  has  been  levied  upon,  by 
virtue  of  the  warrant  of  attachment,  at  the  time  when  the  judgment  is 
entered.  But  this  section  does  not  declare  the  effect  of  such  a  judg.nent, 
with  i*espect  to  the  application  of  any  statute  of  limitation. 

§  708.  [am*d  1877.]  Where  an  execution  against  property  is  issued 
upon  a  judgment  for  the  plaintiff,  in  an  action  in  which  a  warrant  of  attach- 
ment has  been  levied,  the  sheriff  must  satisfy  it,  as  follows : 

1.  He  must  pay  over  to  the  plaintiff  all  money  attached  by  him,  and  the 
proceeds  of  all  sales  of  perishable  property,  or  of  any  vessel  or  share  or 
interest  therein,  or  animals,  sold  by  him,  or  of  any  debts,  or  other  tilings  in 
action  collected  or  sold  by  him ;  or  so  much  thereof  as  is  necessary  to  satisfv 
the  judgment. 

2.  If  any  balance  remains  due,  he  must  sell,  under  the  execution,  th<!^ 
othei  personal  property  attached,  or  so  much  thereof  as  is  necessary ;  in- 
cluding rights  or  shares  in  the  stock  of  an  association  or  corporation,  or  a 
bond  or  other  instrument  for  the  payment  of  money,  executed  and  issued* 
with  the  interest  coupons  annexed,  if  any,  by  a  government.  Slate,  county, 
public  .officer,  or  municipal  or  other  corporation,  which  is  in  terra.s  negoti- 
able, or  payable  to  the  bearer  or  holder,  the  principal  whereof  is  not  then 
payable ;  but  not  including  any  other  debt  or  thing  in  action.    If  the  pfi» 
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ceeds  of  that  property  are  insufficient  to  satiMfy  the  judgment,  and  the 
execution  requires  him  to  satisfy  it  out  of  any  other  personal  property  of 
the  defendant,  he  must  sell  the  personal  property,  upon  which  he  has  levied 
by  virtue  of  the  execution.  If  the  proceeds  of  the  personal  property, 
applicable  to  the  execution,  are  insufficient  to  satisfy  the  judgment,  the 
sheriff  must  sell,  under  the  execution,  all  the  right,  title,  and  interest,  which 
the  defendant  had  in  the  real  property  attached,  at  the  time  when  the 
notice  was  filed,  or  at  any  time  afterwards,  before  resorting  to  any  other 
real  property. 

8.  If  personal  property  attached,  belonging  to  the  defendant,  has  pas- 
sed out  of  the  hands  of  the  sheriff,  without  having  been  sold  or  converted 
into  money,  and  the  attachment  has  not  been  discharged,  as  to  that  prop- 
eity,  he  must,  if  praciirable,  regain  possession  thereof;  and,  for  that 
purpose,  he  has  all  the  authority  which  he  had,  to  seize  the  same  under  the 
warrant.  A  person  who  wilfully  conceals  or  withholds  such  property 
from  him,  is  liable  to  double  damagf^,  at  the  suit  of  the  party  aggrieved. 

4.  Until  the  judgment  is  paid,  he  may  collect  the  debts  and  other  things 
in  action  attached,  and  prosecute  any  undertaking,  which  he  ha^  taken  in 
the  course  of  the  proceedings,  and  apply  the  proceeds  thereof  to  the  pay* 
ment  of  the  judgment. 

6.  At  any  time  after  levying  the  attachment,  the  court,  upon  the  petition 
of  the  plaintiff,  accompanied  with  an  affidavit,  specifying  fully  all  the  pro- 
ceedings of  the  sheriff,  since  the  levy  under  the  warrant,  the  property 
attached,  and  the  disposition  thereof ;  and  the  affidavit  of  the  Rheriff,  show- 
ing  that  he  has  used  diligence,  in  endeavoring  to  collect  the  debts  and  other 
things  in  action  attaclied,  and  that  a  portion  thereof  remains  uncollected ; 
may  direct  the  sheriff  to  sell  the  remaining  portion,  upon  such  terms,  and 
in  such  manner,  as  it  thinks  proper.  Notice  of  th6  application  must  be 
given  to  the  defendant's  attorney,  if  the  defendant  appeared  in  the  action. 
If  the  summons  was  not  personally  served  on  the  defendant,  and  he  did  not 
appear,  the  court  may  make  such  order  as  to  the  service  of  notice,  as  it 
thinks  proper;  or  may  grant  the  application  without  notice. 

§  709.  [am*d  1877.]  Where  a  warrant  of  attachment  is  vacated,  or 
annulled,  or  an  attachment  is  discharged,  upon  the  application  of  the  de- 
fendant, the  sheriff  must,  except  in  a  case  where  it  is  otherwise  specially 
prescribed  by  law,  deliver  over  to  the  defendant,  or  to  the  person  entitled 
thereto,  upon  reasonable  demand,  and  upon  payment  of  all  costs,  charges, 
and  expenses,  legally  chargeable  by  the  sheriff,  all  the  attached  personal 
property  remaining  in  his  bands,  or  that  portion  thereof,  as  to  which  the 
attmchment  is  discharged  ;  or  the  proceeds  thereof,  if  it  has  been  sold  by 
him. 

§  710.  Where  the  sheriff  is  required,  by  this  title,  to  deliver  attached 
property,  or  the  proceeds  thereof,  to  the  defendant,  he  must  also  deliver  to 
him,  unless  otherwise  specially  directed  by  the  court  or  judge,  all  books  of 
account,  vouchers,  evidences  of  debt,  muniments  of  title,  or  other  papers, 
relating  to  the  property,  either  real  or  personal,  or  to  its  proceeds; 
together  with  all  undertakings,  relating  thereto,  which  he  has  taken  in  Che 
course  of  the  proceedings,  and  which  have  not  been  fully  satisfied  ;  except 
an  undertaking,  given  by  the  defendant,  upon  the  dis^charge  of  property. 
Re  must  also  deliver  a  written  assignment  duly  acknowledged,  of  each  un- 
dertaking]^, so  delivered,  and  of  each  other  instrument,  to  which  the  defend- 
ft'ut  is  thus  entitled,  an  assignment  of  which  is  necessary  to  perfect  or  pro- 
tect the  defendant's  title  thereto.  The  defendant  must  also,  but  upon  his 
•WB  application  only,  be  substituted  in  the  place  of  the  sheriff,  or  the 
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sheriff  and  the  plaintiff  jointly,  in  an  action  brought  as  prescribed  in  this 
title ;  but  the  court  or  judge  may  impose,  as  a  condition  of  granting  the 
order  of  substitution,  such  terms  as  justice  requires,  with  respect  to  indem- 
nity and  payment  of  expenses.  The  defendant's  rights,  with  respect  to  prop- 
erty attached  and  not  disposed  of,  and  an  undertaking,  or  other  instrument, 
to  which  he  is  thus  entitled,  are  the  same  as  those  of  the  sheriff  while  the 
warrant  was  still  in  force,  except  where  his  rights  are  specially  defined  or 
regulated  by  Uw. 

§  711.  lam'd  1877.]  At  any  time  after  the  warrant  of  attachment  ha^ 
been  vacated  or  annulled,  or  the  attachment  has  been  discharged  as  to  real 
property  attached,  the  court  may,  in  its  discretion,  upon  ihe  application  of 
any  person  aggrieved,  and  upon  such  notice  as  it  deems  just,  direct,  that 
any  notice,  filed  for  the  purpose  of  attaching  the  property,  be  cancelled  of 
record,  by  the  clerk  of  the  county  where  it  is  filed  and  recorded.  The  can- 
cellation must  be  made  by  a  note,  to  that  effect,  on  the  margin  of  the  record, 
referring  to  the  order ;  and,  unless  the  order  is  entered  in  the  same  clerk's 
office,  a  certified  copy  thereof  must,  at  the  same  time,  be  filed  therein. 

§  712.  Where  a  warrant  of  attachment  has  been  vacated  or  annulled^ 
the  sheriff  must  iortnwith  file,  in  the  clerk's  office,  the  warrant,  with  & 
return  of  his  proceedings  thereon.  Upon  the  application  of  either  party, 
and  proof  of  the  sheriff's  neglect,  the  oourt  may  direct  him  so  to  do,  forth- 
with, or  within  a  specified  time. 

TITLE  IV. 

Other  provisioned  renuaies  ;  general  and  miseeUaneous  provinom^ 

Abtioxji  1.  Receivers. 

%.  Deposit,  delivery,  or  conveyance  of  property. 
8.  General  and  miscullaneoas  provisions. 

ARTICLE  FIRST. 

Rkceiybbs. 

I  718.  Receiver ;  when  appointed.  {  716.  Certain  receivers  may  liold  real 

714.  Notice  of  appUcauon.  property. 

716.  JSecority. 

§713.  In  addition  to  the  cases,  where  tlie  appointment  of  a  receiver  id 
specially  provided  for  by  law,  a  receiver  of  property,  which  is  the  subject 
of  an  acfion,  in  the  supreme  court,  a  superior  city  court,  or  a  county  court, 
may  be  appointed  by  the  court,  in  either  of  the  following  cases: 

1.  Before  final  judgment,  on  the  application  of  a  party  who  establishes 
an  apparent  right  to,  or  interest  in,  the  property,  where  it  is  in  the  pos- 
session of  an  adverse  party,  and  there  is  danger  that  it  will  be  removed 
beyond  the  jurisdiction  of  the  court,  or  lost,  materially  injured,  or  des- 
troyed. 

2.  By  or  after  the  final  judgment,  to  carry  the  judgment  into  effect,  or 
to  dispose  of  the  property,  according  to  its  directions. 

8.  After  final  judgment,  to  preserve  the  property,  during  the  pendency  of 
an  appeal. 

The  word,  ''  property,"  as  used  in  this  section,  includes  the  rents,  profits, 
or  other  income,  and  the  increase,  of  real  or  personal  property. 

§  714.  \am\i  1877  &  1879.]  Notice  of  an  application,  for  the  appoint- 
ment of  a  receiver,  in  an  action,  before  judgment  therein,  mu&i  be  given  to 
the  adverse  party,  unless  he  has  failed  to  appear  in  the  actiou.  and  the  tinM 
limited  for  his  appearance  has  expired.     But  where  an  order  has  be%  msde^ 
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prescribed  in  section  four  Iiuudred  and  thirty-eight  of  this  aot,  Uie  coart 
roay,  in  its  discretion,  appoint  a  temporary  receiver,  to  i«ceive  and  prosLCve 
the  property,  without  notice,  or  upon  a  notice  given  by  publication  or  other- 
wise, as  it  thinks  proper. 

g  716.  [arn'd  1877.]  A  receiver,  appointed  in  an  action  or  spec'al  pro* 
c«ediDg,  must,  before  entering  upon  iiis  duties,  execute  and  file  with  the 
proper  cierk,  a  bond  to  the  people,  with  at  least  two  sufficient  suieties,  iu  a 
penalty  fixed,  by  the  court,  judge  or  referee,  making  the  appointment,  con- 
ditioned for  the  faithful  discharge  ef  his  duties  as  receiver.  And  the  court; 
or,  where  the  order  was  made  out  of  court,  the  judge  making  the  order,  by 
or  pursuant  to  which  the  receiver  was  appointed ;  or  his  successor  in  office, 
may,  at  any  time,  remove  the  receiver,  or  direct  him  to  give  a  new  bond, 
with  new  sureties,  with  the  like  condition.  But  thi8  section  does  not  apply 
to  a  case,  where  special  provision  is  made  by  law,  for  the  security  to  be 
given  by  a  receiver,  or  for  increasing  the  same,  or  for  removing  a  receiver. 

§  71.6.  A  receiver,  appointed  by  or  pursuant  to  an  order  or  a  judgment, 
in  an  action  in  the  supreme  court,  a  superior  city  court,  or  a  county  court, 
or  in  a  special  proceeding  for  the  voluntary  dissolution  of  a  corporation, 
may  take  and  hold  real  property,  upon  such  trusts  and  for  such  purposes  aa 
the  court  directs,  subject  to  the  direction  of  the  court,  from  time  to  time, 
respecting  the  disposition  thereof. 

ARTICLE  SEC(»7D. 

Deposit,  Dklivert,  or  Conyeta-nck  of  Profertt. 

I  717.  Court  may  order  a  deposit  or  deiiv-       |  718.  When  sheriff  may  take  andoon- 
ery  of  properly  in  certain  cases.  vey,  etc.,  property. 

§  717.  [anCd  1877.]  Where  it  is  admitted,  by -the  pleading  or  examina- 
tion of  a  party,  that  he  has,  in  his  possession  or  under  his  control,  money, 
ur  other  pergonal  property  capable  of  delivery,  which,  being  the  subject  of 
the  action  or  special  proceeding,  is  held  by  him  as  trustee  for  another  party, 
or  which  belongs  or  is  due  to  another  party,  the  court  may,  in  its  discre- 
tion, grant  an  order,  upon  notice,  that  it  be  paid  into,  or  deposited  in  court, 
or  delivered  to  that  party,  with  or  without  security,  subject  to  the  further 
direction  of  the  court. 

§718  Where  the  court  has  directed  a  deposit  or  delivery,  as  prescribed 
in  the  last  section  ;  or  where  a  judgment  directs  a  party  to  make  a  deposit 
or  delivery,  or  to  convey  real  property ;  if  the  direction  is  disobeyed,  the 
court,  besides  punishing  the  disobedience  as  a  contempt,  may,  by  order, 
require  the  sheriff  to  take,  and  deposit  or  deliver  the  money  or  other  per- 
sonal property,  or  to  convey  the  real  property,  in  '»^~,'ormity  with  the  direc- 
tion of  the  court. 

ARTICLE  THIRD. 

General  and  Miscellaneous  Protibionb. 

I  719.  ATre»t,  tojnnction,  and  attach-       |  720.  Motions  reiatioe  to  provicieiuil 
ment ;  when  not  to  be  granted  remedieis  to  bedecidea  in  twenty 

•    together.  days. 

§  719.  [arn^d  1879.]  Where  an  application  for  an  order  of  arrest,  an 
injunction,  and  a  warrant  of  attachment,  or  two  of  them,  is  made,  in  the 
game  action,  against  the  same  defendant ;  and  it  satisfactorily  appears,  that, 
under  the  particular  circumstances  of  the  case,  two  or  all  ol  them  are  not 
neceflsary  for  the  plaintiff's  security,  the  court  or  judge  may,  in  its  or  his 
diacretion,  re<}uire  the  plaintiff  to  elect  between  them.    Where  an  appUcf^ 
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tion  ia  made,  to  obtain,  vacate,  modify,  or  set  aside  an  order  of  arrest,  in- 
junction  order,  or  warrant  of  attachment,  the  court  or  judge  must  ilxiallj 
decide  the  same,  within  twenty  days  after  it  is  submitted  foi  decision. 

§  720.  [ani'd  1879.]  Where  the  defendant  interposes  a  counterolaim, 
and  thereupon  demands  an  affirmative  judgment  against  tiie  plaintiff,  his 
right  to  a  provisional  remedy  is  the  same  as  in  an  action  brought  by  him 
against  the  plaintiff,  for  the  cause  of  action  staled  in  the  counterclaim,  and 
demanding  the  same  judgment.  And  for  the  purpose  of  applying  to  such  a 
case  the  provisions  of  this  act,  the  defendant  is  deemed  the  plaintiff,  the 
plaintiff  is  deemed  the  defendant,  and  the  counterclaim  so  set  forth  in  tUe 
answer  is  deemed  the  complaint 

CHAPTER  VIII. 

MISCELLANEOUS    INTERLOCUTORY    PROCEEDINGS  AND 

REGULATIONS  OF  PRACTICE. 

TITLE     I. — Mistakes,  omissions,  defects,  and  irregularities. 

TITLE  II. — Tender,  and  other  offsm  and  requests  to  tuk  AorKHSi 

FARTTT. 

TITLE  III. — Payment  of  monet  iNTe  Court,  and  oarb  and  di?»ositioj)i 
thereof. 

TITLE  IV. — Proceedings  upon  THLi^XAJS  or  disabiutt  or  ▲  party,  om 

THE  TRANSFER  OF  FiS  INTEREST. 

TITLE    y. — ^Motions  and  orders  oenvicallt. 
TITLE  VI. — Miscellaneous  practice  ueoulationb. 

TITLE  L 
3ftstake8f  ommionSf  de/ectSy  arid  irregtUarHiea, 

S  721.  Defects  cured   by  verdict,  etc.,  §  726.  Papers   lost  or  withheld ;    how 

and  by  judgment.  enpplicd. 

722.  8ach  defects  to  be  supplied.  727.  Order  of  coart ;  when  ncce^Mry 

7!^.  Aineiidmeut«  by  the  court ;  disre-  to  amend. 

giirdiug  immaterial  errors,  etc.  728.  Di:*regarding   defects    in   affld.-i- 

724.  Relief  against   omiegiioTis,  etc.;  vits. 

anieiidmeute   to  conform   pro-  729.  Certain  bonds,  etc.,  when  sulft^- 

ceedings.  cieiit. 

725.  Returns  by  officers,  etc.  730.  Amending  defects  in  bouds,  etc.. 

§  721.  [anrCd  1879.]  In  a  court  of  record,  where  a  verdict,  report,  or 
decision  has  been  rendered,  the  judgment  shall  not  be  stayed,  nor  shall  any 
judgment  of  a  court  of  record  be  impaired,  or  affected,  ^y  reason  of  either 
of  the  following  imperfections,  omissions,  defects,  matters,  or  things,  in  the 
process,  pleadings,  or  other  proceedings: 

1.  For  want  of  a  summons,  or  other  writ. 

2.  For  any  fault  or  defect  in  process ;  or  for  misroac«siving  a  process,  op 
awarding  it  to  a  wrong  officer.  ^ 

3.  For  an  imperfect  or  insufficient  return  of  a  sherilf  or  other  officer ;  op 
because  an  officer  has  not  subscribed  a  return,  actually  tnad<»  by  him. 

4.  For  a  variance  between  the  summons  and  complaint.  . 
6.  For  a  mispleading,  insufficient  pleading,  or  jeofail. 

6.  For  want  of  a  warrant  of  attorney  by  either  party. 

7.  For  the  appearance,  by  attorney  of  an  infant  party,  if  the  verdict,  re. 
port,  or  decision,  or  the  judgment,  is  in  his  favor 

8.  For  omitting  to  allege  any  matter,  without  proof  of  wbi'ih  the  Terdiok 
report,  or  decision  ought  not  to  have  been  rendered 
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9.  For  a  mistake  in  the  name  of  a  party  or  other  person ;  or  iu  a  siiiu  of 
money  ;  or  in  the  description  of  property ;  or  in  reciting  oi  stating  a  day, 
month,  or  year;  where  the  correct  name,  sum,  description,  or  date  has  been 
once  rightly  stated,  in  any  of  the  pleadings  or  other  proceedings. 

10.  For  a  mistake  in  the  name  of  a  juror  or  officer. 

11.  For  an  informality  in  enteiing  judgment,  or  making  up  the  judg- 
ment-roll. 

12.  For  an  omission  on  the  part  of  the  referee  to  be  s^orn ;  or  for  any 
other  default  or  negligence  of  the  clerk,  or  any  other  officer  of  the  court, 
or  of  a  party,  his  attorney  or  counsel,  by  which  the  adverse  party  has  not 
been  prejudiced. 

§  722.  Each  of  the  omissions,  imperfections,  defects,  and  Tarianoes, 
specified  in  the  last  section,  and  any  other  of  like  nature,  not  being  against 
the  right  and  justice  of  the  matter,  and  not  altering  the  issue  between  the 
parties,  or  the  trial,  must,  when  necessary,  be  supplied,  and  the  proceeding 
amended,  by  the  court  wherein  the  judgment  is  rendered,  or  by  an  appellate 
court. 

§  723.  [am'd  1877.]  The  court  may,  upon  the  trial,  or  at  any  other 
stage  of  the  action,  before  or  after  judgment,  in  furtherance  of  justice,  and 
on  such  terms  as  it  deems  just,  amend  any  process,  pleading,  or  other  pro- 
ceeding, by  adding  or  striking  out  the  name  of  a  person  as  a  party,  or  by 
correcting  a  mistake  in  the  name  of  a  party,  or  a  mistake  in  any  other 
respect,  or  by  inserting  an  allegation  material  to  the  case ;  or,  where  ihn 
amendment  does  not  change  subtanlially  the  claim  or  defence,  by  conform- 
ing the  pleading  or  other  proceeding  to  the  facts  proved.  And,  in  every 
stage  of  the  action,  the  court  must  disregard  an  error  or  defect,  in  the  plead- 
ings or  other  proceedings,  which  does  not  affect  the  substantial  rights  of 
the  adverse  party. 

§  724:  The  court  may  likewise,  in  Its  discretion,  and  upon  such  terms  as 
justice  requires,  at  any  time  within  one  year  after  notice  thereof,  relieve  a 
party  from  a  judgment,  order,  or  other  proceeding,  taken  against  him 
through  his  mistake,  inadvertence,  surprise,  or  excusable  neglect;  and  may 
supply  an  omission  in  any  proceeding.  Where  a  proceeding,  taken  by  a 
party,  fails  to  conform  to  a  provision  of  this  act,  the  court  may,  in  like 
manner,  and  upon  like  terms,  permit  an  amendment  thereof,  to  conform  it 
to  the  provision. 

§  725.  A  court,  to  which  a  return  is  made  by  a  sheriff  or  other  officer, 
or  by  a  subordinate  court  or  other  tribunal,  may,  in  its  discretion,  direct 
the  return  to  be  amended,  in  matter  of  form,  either  before  or  after  judg- 
ment. 

§  726.  Where  all  original  pleading  or  paper  is  lost,  or  withheld  by  any 
person,  the  court  may  authorize  a  copy  to  be  filed  and  used,  instead  of  the 
original.  • 

§  727.  A  process,  pleading,  or  record,  shall  not  be  altered,  by  the  clerk 
or  any  other  officer  of  the  court,  or  by  any  other  person,  without  the  direc- 
tion of  the  court,  or  of  another  court  of  competent  authority;  except  in  a 
case  where  a  party,  or  his  attorney,  is  specially  authorized  by  law  to  amend 
a  pleading. 

§  728.  The  want  of  a  title,  or  a  defect  in  the  title,  of  an  affidavit,  doe* 
QOt  impair  it,  if  it  intelligibly  refers  to  the  action  or  special  proceeding,  in 
which  it  is  made. 


§  729.  A  bond  or  undertaking,  required  by  statute  to  be  given  by  a  per 
ion,  to  entitle  him  to  a  right  or  privilege,  or  to  take  a  proceeding,  is  suffi* 
cient,  if-  it  conforms  substantially  to  the  form  therefor,  prescribed  by  the 
statute,  and  does  not  vary  therefrom,  to  the  prejudice  of  the  rights  of  the 
party,  to  whom,  or  for  whose  benefit  it  is  given. 

§  730.  Where  such  a  bond  or  undertaking,  is  defective,  the  court,  officer, 
or  body,  that  would  be  authorized  to  received  it,  or  to  entertain  a  proceed- 
ing in  consequence  tiiereof,  if  it  was  perfect,  may,  on  the  application  of  the 
persons  who  executed  it,  amend  it  accordingly ;  smd  it  shall  thereupon  be 
valid,  from  tbe  time  of  its  execution. 

TITLE  II. 
Tejuler,  and  other  offers  and  reqtiests  to  tlie  adverse  party, 

I  731.  Tender  after  suit.  $  7S7.  Bffect  of  refusal  of  offer. 

732.  AmoQQt  to  be  jpaid  into  court.  738.  Defendant's  offer  to  compromise; 

733.  Effect  of  sufficient  tender.  .     proceedings  thereon. 

784.  When  to  be  deducted  from  re-  739.  Plaiuriff't*  offer   to   compromise 
covery,  etc.  counterclaim  ;         proceedings 

735.  Kequiring  admission  of  genuine-  thereon. 

ness  of  paper.  7^.  Offer  and  acceptance,  by  whom 

796.  Offer  to  liquidate  damages  con-  subscribed. 

ditionaliy.  741,743.  [Sepealea  ISH.] 

%  731.  Where  tbe  complaint  demands  judgment  for  a  sum  of  money 
only ;  and  the  action  is  brought  to  recover  a  sum  certain,  or  which  may  be 
reduced  to  certainty  by  calculation  ;  or  to  reco*'er  damages  for  a  casual  or 
involuntary  personal  injury,  or  a  like  injury  to  property ;  the  defendant,  or 
his  attorney,  may,  at  any  time  before  the  trial,  tender  to  the  plaintiff,  or  his 
attorney,  such  a  sum  of  money,  as  he  conceives  to  be  sufficient  to  make 
amends  for  the  injury,  or  to  pay  the  plaintiff's  demand  ;  together  with  the 
costs  of  the  action,  to  that  time. 

§  732.  [arn'd  1877.]  A  tender,  made  as  prescribed  in  the  last  section, 
ioes  not  avail  the  defendant,  unless  the  money  is  accepted,  or  is  paid  into 
court  and  notice  thereof  in  writing  served  upon  the  plaintiff's  attorney 
before  the  trial  and  within  ten  days  after  the  tender.  If  the  plaintiff  takes 
out  the  amount  paid  in,  he  accepts  the  tender. 

§  733.  If  it  appears,  upon  the  trial,  that  the  sum  so  tendered  was  suffi- 
cient to  pay  the  plaintiff's  demand,  or  to  make  amends  for  tbe  injury,  and 
also  to  pay  tbe  costs  of  the  action,  to  the  time  of  the  tender,  the  plaintiff 
cannot  recover  costs  or  interest,  from  the  time  of  the  tender,  but  must  pay 
the  defendant's  costs  from  that  time. 

§  734.  If  the  plaintiff  proceeds  in  the  action,  after  accepting  the  tender, 
the  sum  accepted  must  be  deducted  from  the  recovery,  and  judgment  ren- 
dered for  the  residue,  if  any ;  and  if  the  tendei  and  acceptance  do  not 
appear  in  the  pleadings,  a  memorandum  thereof  must  be  annexed  to  tbe 
judgment-roll.  The  plaintiff's  right  to  recover  cps^s,  and  his  liability  to 
pay  costs  to  the  defendant,  are  determined  by  the  amount  of  the  residue. 

§  735.  The  attorney  for  a  party  may,  at  any  time  before  the  trial,  exhibit 
to  the  attorney  for  the  adverse  party,  a  paper,  ni:\terial  to  the  action,  and 
request  a  written  admission  of  its  genuineness.  If  the  admission  is  not 
given,  within  four  days  aflcr  the  request,  and  the  paper  is  proved  or  ad* 
mitted  on  the  trial,  the  expenses  incurred  by  the  part?  exhibiting  it,  in  ordei 
to  prove  its  genuineness,  must  be  ascertained  at  the  trial,  i.nd  paid  b}  the 
party  refusing  the  admission  ;  unless  it  appears  to  the  s^.tisfactipu  of  tbe 
court,  that  there  was  a  good  reason  for  the  refusal. 
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%  736.  In  an  action  to  recorrr  damages  for  Ix^nch  of  a  contract,  the 
deiendant's  attorney  may,  with  ih<i  answor,  serve  upon  the  plaintiff's  atior* 
nea,  a  written  offer,  that,  if  the  defendant  fnils  in  his  defence,  the  damages 
may  be  assessed  at  a  specified  sum.  If  the  plaintiff  serves  notice,  that  he 
accepts  the  offer,  with  or  before  tha  notice  of  trial,  f  nd  damages  are  award- 
ed to  him  on  the  trfal,  they  must  be  assessed  accordij^giy. 

§  737.  [am^d  1877.]  If  the  plaintiff  does  not  accept  the  offer,  he  can- 
not prove  it,  npon  the  trial.  But  if  the  damages,  awarded  to  him,  do  not 
exceed  the  sum  offered,  the  defendant  is  entivled  to  recover  the  expenses, 
necessarily  incurred  by  him  in  preparing  for  the  ti  ial  of  the  question  of 
damages.  The  expenses  must  be  ascertarned  and  the  amocint  thereof 
determined,  by  the  judge,  or  the  referee,  by  or  befoie  whom  the  cause  is 
tried. 

§  738.  [am'd  1877.]  The  defendant  may,  before  the  trial,  rervo  upon 
the  plaintiff's  attorney,  a  written  offer,  to  allow  judgmebt  to  betaken  against 
him,  for  a  sum,  or  property,  or  to  the  effect,  therein  opecified,  with  oosts. 
If  there  are  two  or  more  defendants,  and  the  action  can  be  severed,  a  like 
offer  may  be  made  by  one  or  more  dofendaut8>  againsht  whom  a  8d|  arate 
judgment  may  be  taken.  If  the-plaintiff,  within  ten  dayn  thereafter,  snrv'es 
upon  the  defendant's  attorney,. a  written  notice  that  he  accepts  the  offer, 
he  may  file  the  summons,  complaint,  and  offer,  with  pr«of  of  acceptaucn, 
and  thereupon  the  clerk  must  enter  judgment  accordingly.  If  notice  of 
jkcceptance  is  not  thus  given,  the  offer  cannot  be  given  iu  evidence  up«^u 
the  trial ;  but,  if  the  plaintiff  fails  to  obtain  a  more  farorak>ld  judment,  b« 
cannot  recover  costs  from  the  time  of  the  offer,  but  must  p&y  costs  from 
that  time. 

§  739.  [am*d  1877.]  Where  the  defendant  sets  up  a  counterclaim,  to  an 
amount  greater  tlmn  the  plaintiff's  claim,  or  sufficient  to  reduce  the  plain « 
tiff's  recovery  below  fifty  dollars,  the  plaintiff  may  serve,  upon  the  defend* 
ant's  attorney,  a  written  offer,  to  allow  judgment  to  be  taken  against  hin^, 
for  a  specified  sum,  with  costs,  or  against  the  defendant  for  a  specified  sum . 
and  against  the  plaintiff  for  costs.  If  the  defendant,  within  ten  days  there 
after,  serves,  upon  the  plaintiff's  attorney,  notice  that  he  accepts  the  offer, 
efther  party  may  file  the  summons,  complaint,  answer,  and  offer,  or  oophei 
thereof  and  proof  of  acceptance ;  and  thereupon  the  clerk  must  enter  judg- 
ment accordingly.  If  notice  of  acceptance  is  not  thus  given,  the  offer  can 
not  be  given  in  evidence,  upon  the  trial ;  but,  if  the  recovery  is  not  mort 
favorable  to  the  defendant  than  that  so  offered  he  will  not  be  entitled  to 
recover  costs  from  the  time  of  the  offer,  but  must  pay  costs  from  that  time 

%  740.  Unless  ap  offer  or  an  acceptance,  made  as  prescribed  in  either  of 
the  last  four  sections,  is  subscribeil  by  the  party  making  it,  h>s  attorney 
miiBt-subs«n*ibe  it,  and  annex  thereto  his  affidavit,  to  the  effect  that  he  i# 
doiy  authorized  to  make  it,  in  behalf  of  the  party. 

%  741.  [Bepealed  1877.] 

§  742.  \_Rq)ealed  1877.] 

TITLE  III. 

Payment  of  numey  into  courts  and  cart  and  dispaniion  th^eof, 

m 

I  743.  Partv  bringing  money  Into  court  surer,  and   securitu^  taken  i& 

is  diechai^ed.  his  name. 

744.  General  rates  may  regulate  con>  |  746.  Funds  ;  where  and  h»rder«ilr^ 

cerning  payment  into  court.  or  Invested. 

TI5.  Honey  to  be  paid  to  county  trea-  747.  Powers  of  saprome  co«t  m  t« 


ttoK^Y  PAtb  iKf  0  comiT.  ^  M-M 

transfer,  etc.,   to  and  inveat-       %  751.  Authority  for  payment  of  money 

ment  by  gaai'dian,  etc.  by  bank  or  tni^t  compauy. 

I  748.  When   other    courts   have    like  762.  How  comity  treat<urer  lo  keep  hit 

power.  accounts. 

749.  Powers  of  certHin  officers,  touch-  753.  County  treasurer*  to  report  anim- 

mg  securities,  etc.  aUy  to  the  co.urt. 

760.  Provisions  relating  to  death,  re-  754.  These   provisions   applicable  iB 

movai,  etc.,  of  officer.  New  York  to  the  cliamberlain. 

§  743.  A  party  bringing  money  into  court,  pursuant  to  the  direction  of 
the  court,  is  discharged  thereby  from  all  further  liability,  to  the  extent  of 
the  money  so  paid  in. 

§  744.  The  genal  rules  of  practice  may  contain  regulations,  concerning 
the  payment  of  money  into  court,  in  an  action,  and  the  care  and  disposition 
thereof,  which  shall  govern,  where  provision  is  not  otherwise  made  by 
law. 

§  745.  Unless  the  court  otherwise  specially  directs,  money,  paid  into 
court,  must  be  paid,  either  directly,  or  by  the  officer  who  is  required  by  law 
first  to  receive  it,  to  the  county  treasurer  of  the  county,  where  the  action  it 
triable.  Where  it  is  paid  to  an  officer,  other  than  the  county  treasurer,  he 
must  pay  it  to  the  county  treasurer,  within  four  days  after  he  receives  it. 
In  the  city  of  New  York,  be  must  pay  it  to  the  chamberlain,  within  two 
days  after  he  receives  it.  A  bond,  mortgage,  or  other  security,  or  a  certi- 
ficate or  transfer  of  stock,  taken  upon  the  investment  of  money  paid  into 
court,  must  be  taken  to  the  county  treasurer  of  the  county  where  the  fund 
belongs,  in  his  name  of  office ;  or  to  such  other  county  treasurer,  as  the  court 
specially  directs.  But  this  and  the  next  section  do  not  prevent  the  court, 
upon  the  application  of  a  party  to  an  action,  from  directing  in  what  man- 
ner or  place,  money,  paid  into  court  in  the  action,  shall  be  deposited  or  in- 
vested. 

§  746.  Provision  may  be  made,  in  the  general  rules  of  practice,  for  the 
deposit,  in  a  bank  or  trust  company,  of  money  paid  into  court ;  for  the  in- 
vestments thereof  in  the  public  debt  of  the  United  States,  or  of  a  State,  or 
for  loaning  it  upon  approved  interest-bearing  mortgages  upon  real  property ; 
and  for  the  transferring  or  disposing,  from  time  to  time,  of  the  money,  or 
any  investment,  or  security.  But  the  money  must  be  deposited  or  loaned 
in  the  county  where  the  fund  belongs,  where  that  can  be  done  conveniently 
and  safely,  and  with  advantage  to  the  parties  interested. 

§  747.  The  supreme  court  may  direct  that  money,  paid  into  that  court, 
in  an  action  brought  therein,  or  a  bond,  mortgage,  or  other  security,  or 
public  stock,  in  the  possession  or  under  the  control  of  a  county  treasurer, 
which  represents  money  so  paid  in,  be  transferred  and  delivered  to  a  gen- 
eral or  special  guardian,  committee,  or  other  trustee,  upon  his  giving,  or  if 
he  has  given,  security,  satisfactory  to  the  court,  for  the  faithful  execution 
of  his  trust ;  or  that  a  bond,  mortgage,  or  other  security,  or  public  stock, 
be  taken  by  and  in  the  name  of  the  guardian,  committee,  or  other  trustee ; 
and  be  collected,  invested,  or  loaned,  as  the  court  directs,  or  as  prescribed 
in  the  general  rules  of  practice.  , 

§  748.  Each  superior  city  court,  each  county  court,  and  the  marine  cotirt 
of  the  city  of  New  York,  possesses,  with  respect  to  money,  paid  into  that 
court,  in  an  action  brought  therein,  or  a  bond,  mortgage  or  other  security, 
or  public  stock,  in  or  upon  which  it  liTis  been  invested  or  loaned,  the  power 
and  authority  cont'errcd  upon  the  supreme  court,  by  the  last  section. 

§  749.  [am\l  1877.]  A  county  treasurer,  or  other  officer,  or  a  guardian, 
oommittee,  or  other  trustee,  in  whose  name  is  taken  a  bond,  mortgage,  or 
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other  security,  or  public  stock,  representing  money,  paid  into  court,  in  an 
action ;  or  to  whom  stock  or  a  security,  or  an  account,  deed,  voucher, 
receipt,  or  other  paper,  representing  or  relating  to  such  money,  is  trans* 
ferred,  delivered,  made,  or  given,  pursuant  to  law,  is  vested  with  title  for 
the  purposes  of  the  trust ;  and  may  bring  an  action  upon  or  in  relation  to 
the  same,  in  his  official  or  representative  character. 

g  750.  On  the  expiration  of  the  official  term  of  a  county  treasurer,  or 
where  a  vacancy  occurs  in  his  office,  by  death  or  otherwise,  all  public  stock, 
bonds,  mortgages,  and  other  securities,  held  by  him,  as  prescribed  in  this 
title,  vest  in  his  successor  in  office  ;  and  all  money  deposited,  as  prescribed 
in  this  title,  in  a  bank,  trust  company  or  other  depository,  to  his  credit, 
vests  in,  and  must  be  carried  to,  the  account  of  his  successor  in  office. 

§  761.  Money,  paid  into  court,  in  an  action,  and  deposited  in  a  bank  or 
trust  company,  to  the  credit  of  a  county  treasurer,  shall  not  be  paid  out 
without  the  production  of  a  certified  copy  of  an  order  of  the  court,  for  that 
purpose,  countersigned  by  the  judge,  by  whose  direction  it  is  made. 

§  752.  The  accounts  of  a  county  treasurer,  with  respect  to  money 
received  by  him,  as  prescribed  in  this  title,  with  each  bank  or  trust  com- 
pany, in  which  it  is  deposited,  must  be  kept,  so  as  to  show,  in  the  cash- 
books  of  the  bank  or  company,  and  in  the  books  of  the  county  treasurer, 
in  what  particular  action,  or  on  what  account,  each  item  of  money  credited 
or  charged,  was  deposited  or  paid  out 

§  763.  [am'd  1877.]  A  county  treasurer,  Who  has,  in  bis  possession  or 
under  his  control,  money,  bonds,  mortgages,  or  other  securities,  or  public 
stock,  as  prescribed  in  this  title,  must,  once  in  each  year,  at  the  time  pro- 
Bcribed  by  special  order,  or  by  the  general  rules  of  practice,  make  a  report 
to  the  court,  into  which  the  money  was  paid,  containing  a  statement  of  his 
accounts  for  the  preceding  year,  or  since  the  last  account  was  rendered,  and 
of  the  funds  and  securities  under  his  control,  relating  to  the  mpuey  paid 
into  that  court.  The  statement  must  show,  as  to  each  action  separately, 
the  amount  on  hand  uninvested ;  the  time  when  each  sum  of  money  was 
received  ;  the  time,  amount,  and  other  description  of  each  payment,  invest- 
naent,  or  loan  ;  the  amount  deposited  in  each  bank  or  trust  company  ;  and 
the  balance  on  deposit  therein ;  and  also  all  public  stock,  bonds,  mortgages, 
and  other  securities,  representing  the  remainder  of  the  fund.  The  state- 
ment must  be  accompanied  with  a  certificate  of  the  proper  officer  of  each 
bank  or  trust  company,  in  which  a  deposit  is  made,  to  the  effect,  that  the 
total  amount,  stated  to  be  remaining  on  deposit,  is  actually  in  that  bank  or 
company,  placed  tp  the  credit  of  the  county  treasurer,  in  the  action,  and 
not  mingled  with  any  other  account  If  the  court,  at  any  time,  deems  the 
security  given  by  the  county  treasurer  insufficient  to  protect  the  funds  and 
securities  in  his  hands,  and  under  his  control,  it  must  make  an  order  direct- 
ing him  to  make  the  security  satisfactory  to  the  court. 

§  754.  Each  provision  of  this  title,  relating  to  a  county  treasurer, 
applies  to  the  chamberlain  of  the* city  of  New  York,  with  respect  to  money 
paid  into  court,  in  an  action  triable  in  the  city  and  county  of  New  York,  or 
with  respect  to  money,  or  a  bond,  il^ortgage,  or  other  security,  or  public 
0tock,  representing  money  paid  into  court ;  except  where  special  provision, 
with  respect  to  the  same,  is  otherwise  made  by  law. 
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TITLE  IV. 

Proceeding  upon  the  death  or  disability  of  a  party  or  the  tramfer  of 

his  inUresL 

I  755.  Action  :  when  not  to  abate.  §  761.  When  court  may  order   tction 

756.  Proceedings  upon  traugfer  of  in-  alxited. 

terebt,  or  devotion  of  liability.  762.  Special  cases  excepted. 

757.  Id.;  when  boIc  party  dies  and  ac-  763.  Death  of  party  after  verdict,  ete. 

tion  Burvivee.  704.  Action  for  a  wrong  not  to  abat* 

766.  Id. ;  wlien  one  of  several  parties  after  verdict,  etc. 

dies.  765.  No  verdict,  etc.,  can  be  taken 

759,760.  Id.;  when  part  of  caase  of  after  a  party's  death. 

action  survives.  766.  Death,  etc.,  of  pabJie  ofltoer  or 

trustee. 

§  766.  An  action  does  not  abate  by  any  event,  if  the  cause  of  action 
survives  or  continues. 

§  766.  In  case  of  a  transfer  of  interest  or  devolution  of  liability,  the 
action  may  be  continued,  hy  or  against  the  original  party ;  unless  the  court 
directs  tiie  person,  to  whom  the  interest  is  transferred,  or  upon  whom  the 
liability  is  devolved,  to  be  substituted  in  the  action,  or  joined  with  the 
original  party,  as  the  case  requires. 

§  767.  [anCd  1877  k  1879.]  In  case  of  the  death  of  a  sole  plaintiff,  or 
defendant,  if  the  cause  of  action  survives  or  continues,  the  court  must, 
ufx>n  a  motion,  allow  or  compel  the  action  to  be  continued,  by  or  against 
i.tS  representative,  or  successor  in  interest. 

§  766.  [anCd  1877.]  In  case  of  the  death  of  one  of  two  or  more  plain- 
tiffs, or  one  of  two  or  more  defendants,  if  the  entire  cause  of  action 
survives  to  or  against  the  others,  the  action  may  proceed  in  favor  of  or 
against  the  survivors.  But* the  estate  of  a  person  or  party  jointly  liable, 
upon  contract,  with  others,  shall  not  be  discharged  by  his  death ;  and  the 
court  may  make  an  order  to  bring  in  the  proper  representative  of  the  de- 
cedent, when  it  is  necessary  so  to  do,  for  the  proper  disposition  of  the 
matter ;  and  where  the  liability  is  several  as  well  as  joint,  may  order  a 
severance  of  the  action  so  that  it  may  proceed  separately  against  the  rep- 
resentative of  the  decedent,  and  against  the  surviving  defendant  or  defend- 
mts. 

g  769.  In  case  of  the  death  of  one  of  two  or  more  plaintiffs,  or  one  of 
two  or  more  deiendants,  if  part  only  of  the  cause  of  action,  or  part  or  some 
of  two  or  more  distinct  qauses  of  action,  survives  to  or  against  the  others, 
the  action  may  proceed,  without  bringing  in  the  successor  to  the  rights  or 
Uabiiities  of  the  deceased  party ;  and  the  judgment  shall  not  affect  him,  or 
his  interest  in  the  subject  of  the  action.  But  where  it  appears  proper  so  to 
d«),  the  court  may  require  or  to  comi)el  the  successor,  or  a  person  who 
claims  to  be  the  successor,  to  be  brought  in  as  a  party,  upon  his  own  appli- 
cation or  upon  the  application  of  a  party  to  the  action. 

§  760.  [amW  1879.]  In  a  case  specified  in  the  foregoing  sections  of 
this  title,  where  such  a  person  applies  in  his  own  behalf,  the  court  may 
direct  that  he  be  made  a  party,  by  amendment  of  the  pleadings,  or  other- 
wise, as  the  case  requires.  Where  an  application  is  made  by  the  plaintiff, 
to  bring  in  such  a  person  as  defendant,  the  court  may  direct  that  a  supple- 
mental summons  issue,  and  that  supplemental  pleadings  be  made.  Where 
an  application  is  made  by  a  defendant,  to  bring  in  suob  a  person,  the  cour^ 
pa^,  and  where  the  protection  of  the  .applicant'e  ri||;ht8  re(|uireft  it,  |QMi((| 
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ticrmit  the  defendant  to  commence  a  cross  action  for  t])at  purpose.  The 
cross  action  must  be  brought  in  the  same  court,  unless  the  order  otherwise 
specially  directs.  If  it  directs  that  the  action  be  commenced  in  another 
court,  the  latter  court  may,  by  order,  ut  any  time  after  the  cross  action  is 
oommeneed,  remove  to  itself  the  original  action,  with  like  effect,  as  if  it  liad 
been  brought  therein.  Unless  the  court  otherwise  directs,  the  original 
action  and  the  cross  action  must  be  tried,  and  judgment  rendered  therein, 
as  if  they  were  one  action. 

%  761.  lani'd  1877.]  At  any  time  after  the  death  of  the  plaintiff,  or  aftei 
the  marriage  of  the  plaintiff,  where  it  affects  the  rights  of  either  party,  the 
'court  may,  .n  its  discretion,  upon  notice  to  such  persons  as  it  directs,  and 
upon  the  application  of  the  adverse  party,  or  of  a  person  whose  interest  is 
affected,  direct  that  the  action  abate,  unless  it  is  continued  by  the  proper 
parties,  withm  a  time  specified  in  the  order,  not  less  than  six  months,  nor 
more  than  one  year,  after  the  granting  thereof. 

§  762.  The  foregoing  provisions  of  this  title  do  not  apply  to  a  case  where 
special  provision  is  otherwise  made  by  law. 

g  763.  If  cither  party  to  an  action  dies,  after  an  accepted  offer  to  allow 
judgment  to  be  taken,  or  after  a  verdict,  report,  or  decision,  or  an  inter* 
locutory  judgment,  but  before  final  judgment  is  entered,  the  court  must 
enter  final  judgment,  in  the  names  of  the  original  parties  ;  unless  the  offer, 
verdict,  report,  or  decision,  or  the  interlocutory  judgment,  is  set  aside. 

§  764.  [am*c/  1881.]  After  verdict,  report,  or  decision,  in  an  action  to 
recover  damages  for  a  personal  injury,  the  action  does  not  abate  by  the 
death  of  a  party,,  but  the  subsequent  proceedings,  are  the  same  as  in  a 
case  where  the  cause  of  action  survives. 

§  766.  This  title  does  not  authorize  the  entry  of  a  judgment  against. a 
party,  who  dies  before  a  verdict,  report,  or  decision  is  actually  rendered 
against  him.  In  that  ease  the  verdict,  report,  or  decision  is  absolutely 
void, 

§  766.  Where  an  action  or  special  proceeding  is  authorized  or  directed 
by  law,  to  be  brought  by  or  in  the  name  of  a  public  officer,  or  by  a  receiver, 
or  other  trustee,  appointed  by  virtue  of  a  statute,  his  death  or  removal  does 
not  abate  the  action  or  special  proceeding ;  but  the  same  may  be  continued 
by  his  successor,  who  must,  upon  his  application,  or  that  of  a  party  inter 
esrted,  be  substituted  for  that  purpose,  by  the  order  of  the  court,  a  copy  of 
which  must  be  annexed  to  the  judgment-roll. 

TITLE  V. 
Ifotiofu  and  orden  generally. 


I  767.  Deflnition  of  an  order. 
918.  Id.;  of  a  motion. 
768l  liotiooft  iu  mi preme  court ;  where 
to  be  heard. 

770.  Motions  in  New  York  city. 

771.  In  absence  of  Judge,  motion  may 

be  trannferred  to  another  jnds^e. 

772, 773.  What  juds^s  mny  mase  or- 
ders out  of  con  rt,  withoat  notice. 

774.  Review  of  ordec  nuide  by  county 
judge. 


%  775.  When  ttay  of  proceedings  not  to 
exceed  twenty  days. 

776.  Subtteqnent  application  for  order, 

after  denial,  etc.,  of  prior  apph- 
cation. 

777.  Id.:  as  to  appiication  fof'judg* 

ment. 

778.  Penalty  for  violating  last   twa 

sections. 

779.  Costs  of  a  motion  ;    how  col- 

lected. 


§  767.  A  directi(»n  of  court  or  judge,  made,  as  prescribed  in  this 
ict,  In  an  action  or  special  proceeding,  must  be  in  writing,  unless  other 
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wise  specified  in  the  particular  case.    Sach  a  direutiuQ,  unless  it  ii  con* 
tained  in  a  judgment,  is  an  order. 

§  768.  An  application  for  an  order  is  a  motion. 

§  769.  [am*d  1879.]  A  motion,  upon  notice,  in  an  action  in  the  su* 
preme  court,  must  be  made  within  the  judicial  district,  in  which  the  action 
is  triable,  or  in  a  county  adJ9inmg  that  in  which  it  is  triable;  ex^cept  that 
where  it  is  triable  in  the  first  judicial  district,  the  motion  must  be  made  in 
that  district ;  and  a  motion,  upon  notice,  cannot  be  made  in  that  district, 
in  an  action  triable  elsewhei*e.  But  this  section  does  not  apply  to  a  case, 
where  it  is  specially  prescribed  by  law,  that  a  motion  may  be  made  in  the  • 
county,  wlieve  tl)^  applicant,  or  other  person  to  be  affected  thereby,  or  the 
attorticy,  resides. 

§  770.  In  the  first  judicial  district,  a  motion  which  elsewhere  must  be 
made  in  court,  may  be  made  to  a  judge  out  of  court,  except  for  a  new  trial 
9n  the  merits. 

§771.  Where  notice  of  a  motion  is  given,  or  an  order  to  show  cause  ia 
returnable,  before  a  judge,  out  of  court,  who,  at  the  time  fixed  for  the 
motion,  is  ur  will  be  absent,  or  unable,  for  any  other  cause,  to  hear  it,  the 
motion  may  be  transferred,  by  his  order,  made  before  or  at  that  time,  or  by 
the  written  stipulation  of  the  attorneys  for  the  parties,  to  another  judg^ 
before  whom  it  might  have  been  originally  made. 

g  772.  [am'd  1877.]  Where  an  order,  in  an  action,  may  be  made  by  a 
judge  of  the  court,  out  of  court,  and  without  notice,  and  the  particular 
judge  is  not  specially  designated  by  law,  it  may  be  made  by  any  judge  of 
the  court,  in  any  part  of  the  State ;  or,  except  to  stay  proceedings  after 
verdict,  report,  or  decision,  by  a  justice  of  the  supreme  court,  or  by  a  judgs 
of  a  superior  city  court  within  the  city  wherein  his  court  is  located,  or  by 
the  county  judge  of  the  county  where  the  action  is  triable,  or  in  which  tha 
attorney  for  the  applicant  resides.  Where  such  an  order  grants  a  provi- 
sional remedy,  it  can  be  vacated  only  in  the  mode  specially  presciibed  by 
law  ;  in  any  other  case,  it  may  be  vacated  or  modified,  without  notice,  by 
the  judge  who  made  it,  or,  upon  notice,  by  him,  or  by  the  court. 

§  773.  The  limitation,  contained  in  the  last  section,  of  the  county  judges, 
who  may  make  an  order,  does  not  apply  to  a  case  where  it  is  prescribed  in 
this  act,  in  general  words,  that  a  particular  order  may  be  made  by  a  county 
judge,  or  by  any  county  judge. 

§  774.  [am^d  1877.]  An  order,  made  by  a  judge  of  a  court  other  than 
the  court  in  which  the  action  is  pending,  may  be  reviewed  in  the  same 
manner,  as  if  it  was  made  by  a  judge  of  the  court,  in  which  the  action  is 
pending. 

g  775.  [am*d  1877.]  An  order  to  stay  proceedings  in  an  action,  for  a 
longer  time  than  twenty  days,  shall  not  be  made  by  a  judge,  out  of  court, 
except  to  stay  proceedings  under  an  order  or  judgment  appealed  from,  or 
where  it  is  made  upon  notice  of  the  application  to  the  adverse  party,  or  in 
cases  where  special  provision  is  otherwise  made  by  law. 

§  776.  If  an  application  for  an  order,  made  to  a  judge  of  the  court,  or 
to  a  county  judge,  is  wholly  or  partly  refused,  or  granted  conditionally,  or 
on  terms ;  a  subsequent  application,  in  reference  to  the  same  matter,  and 
\n  the  same  stage  of  the  proceedings,  shall  be  made  only  to  the  same  judge, 
or  to  the  court.  If  it  is  made  to  another  judge,  out  of  court,  an  order 
granted  thereupon  must  be  vacated  by  the  judge  who  made  it ;  or,  if  Ji^  |a 
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absent^  or  otherwise  unable  to  hear  the  application,  by  any  judge  of  the 
couit,  upoQ  proof,  by  affidavit,  of  the  facts. 

§  777.  Where  an  application  is  made  to  the  court  for  judgment,  it  can- 
not be  withdrawn,  witliout  the  express  permission  of  the  court ;  and  a  sub> 
sequent  application  for  judgment  shali  not  be  made,  at  a  term  held  by 
another  judge,  exiept  wliere  tUe first  application  is  so  withdrawn;  or  where 
the  directions,  given  thereupon,  require  an  act  to  be  done,  before  judgment 
can  be  rendered;  or  where  the  fact  of  the  former  app.ication  is  stated,  and 
the  pi'oceedinga  thereupon,  and  subsequent  thereto,  are  fully  set  fcrth,  in 
the  papers  upou  which  the  application  is  made. 

§  778.  A  person  making  an  application,  forbidden  by  the  last  two  sec- 
tions, with  Icnowledge  of  the  previous  application,  shall  be  punished  by  the 
court,  for  a  contempt. 

§  779.  [amW  1877, 1879,  1882  &  1884.]  Whei-e  coats  of  a  motion,  or 
any  other  sum  of  money,  directed  by  an  order  to  be  paid,  are  not  paid  within 
the  time  fixed  for  that  purpose  by  the  order,  or  if  no  time  is  so  fixed,  within 
ten  days  after  the  service  of  a  copy  of  the  order,  an  execution  against  the 
personal  property  only  of  the  party  required  to  pay  the  same,  may  be  issued 
by  any  party  or  person  to  whom  the  suid  costs  or  sura  of  money  is  made 
payable  by  said  order,  or  in  case  permission  of  the  court  shall  be  first  ob- 
tained by  any  party  or  person  having  an  interest  in  compelling  payment 
thereof,  which  execution  shall  be  in  the  same  form,  as  nearly  as  may  be,  as 
an  execution  upon  a  judgment,  omitting  the  recitals  and  directions  relating 
to  real  property ;  and  all  proceedings  on  the  part  of  the  party  required  to 
pay  the  same,  except  to  review  or  vacate  the  order,  are  stayed  witliout  fur- 
ther direction  of  the  court,  until  the  payment  thereof.  But  the  adverse 
party  may,  at  his  election,  waive  the  stay  of  proceedings.  Where  the  order 
directs  that  the  cost  of  a  motion  abide  the  event  of  the  action,  or  where 
costs  of  a  motion,  awarded  by  an  order,  have  not  been  collected  when  final 
judgment  is  entered,  they  may  be  taxed  as  part  of  the  costs  of  the  action  or 
set  off  against  costs  awarded  to  the  adverse  party,  as  the  case  requires. 
But  nothing  herein  contained  shall  be  so  construed  as  to  relieve  a  party  or 
person  from  punishment  as  for  contempt  of  court  for  disobedience  to  an 
order  in  any  case  when  the  remedy  of  enforcement  by  such  proceeding! 
now  eafat. 

TITLE  VI, 
Miscellaneous  practice  reffulatuma, 

Abtxclb  1.  General  regnlations  respecting  time. 
2.  Preferred  and  deferred  canees. 
8.  Service  of  papers. 

4.  Discovery  of  oooke  and  papers. 

5.  General  regnlations  respecting  bonds  and  ondertakinga. 

6.  Other  matters. 

ARTICLE  FIRST. 
Genskal  Rroulations  respecting  Time. 

I  780.  Notice  of  motion,  to   be  eight       $  785.  Qnaliflcation  of  last  section. 

days.  786.  Orders  in  certain  actions ;  how 

781.  How   time   enlarged,  before  its  published. 

expfration.  787.  Time  for  publication  of  n«tice  ; 

782.  Copy  of  affidavit  mnst  be  served.  how  computed. 

7S3.  Relief  after  time  has  expired.  788.  Time  for  doing  any  act ;  how 

784.  When  time  cannot  be  extended.  *         computed. 

g  780.  Where  special  provision  is  not  otherwise  made  by  law,  or  by  the 
genera]  rules  of  practice,  if  notice  of  a  motion,  or  of  any  other  proceedinf 
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in  an  actiou  before  a  court  or  a  judge^  is  necessary,  it  muit,  if  personall/ 
served,  be  served  at  least  eight  days  before  the  time  appoioted  for  thehear* 
ing ;  unless  the  court  or  a  judge  thereof,  upou  an  affidavit  shovring  grounds 
therefor,  makes  an  order  to  show  cause,  why  the  application  should  not  be 
granted ;  and,  in  the  order,  directs  that  service  thereof,  leas  than  eight 
days  before  it  is  returnable,  be  sufficient. 

§  781.  Where  the  time,  within  which  a  proceeding  in  an  action  after  its 
commencement,  must  be  taken,  has  begun  to  run,  and  has  not  expired,  it 
may  be  enlarged,  upon  an  affidavit  showing  grounds  therefor,  by  the  court, 
or  by  a  judge  authorized  to  make  an  order  in  the  action. 

§  782.  In  a  case  specified  in  the  last  two  sections,  the  affidavit,  upon 
which  the  order  was  granted,  or  a  copy  thereof,  must  be  served  with  a  copy 
of  the  order ;  otherwise,  the  order  may  be  disregarded. 

§783.  After  the  expiration  of  the  time,  within  which  a  pleading  roust 
be  made,  or  any  other  proceeding  in  an  action,  after  its  commencement, 
must  be  taken,  the  court,  upon  good  cause  shown,  may,  in  its  discretion, 
and  upon  such  terms  as  justice  requires,  relieve  the  party  from  the  conse- 
quences of  an  omission  to  do  the  act,  and  allow  it  to  be  done ;  except  as 
otherwise  specially  prescribed  by  law. 

§  784.  A  court,  or  a  judge,  is  not  authorized  to  extend  the  time,  fixed 
by  law,  within  which  to  commence  an  action ;  or  to  take  an  appeal ;  or  to 
apply  to  continue  an  action,  where  a  party  thereto  has  died,  or  has  incurred 
K  disability ;  or  the  time  fixed  by  the  court,  within  which  a  supplemental 
complaint  must  be  made,  in  order  to  continue  an  action  ;  or  an  action  is  to 
abate,  unless  it  is  continued  by  the  proper  parties.  A  court,  or  a  judge, 
cannot  allow  either  of  those  acts  to  be  done,  after  the  expiration  of  the 
time  fixed  by  law,  or  by  the  order,  as  the  case  may  be,  for  doing  it ;  except 
in  a  case  specified  in  the  next  section. 

§  785.  [am'd  1877.]  Where  a  party  entitled  to  appeal  from  a  judgment 
or  order,  or  to  move  to  set  aside  a  final  judgment  for  error  in  fact,  dies 
either  before  or  after  this  chapter  takes  efi'ect,  and  before  the  expiration  of 
the  time  within  which  the  appeal  may  be  taken,  or  the  motion  made,  the 
court  luay  allow  the  appeal  to  be  taken,  or  the  motion  to  be  made,  by  the 
Jtieir,  devisee,  or  personal  representative  of  the  descendant,  at  any  time  with- 
*u  four  months  after  his  death.   ' 

g  786.  Where  an  action  is  brought  for  the  collective  benefit  of  the 
creditors  of  a  person,  or  of  an  estate,  or  for  the  benefit  of  a  person  or  per- 
sons, other  than  the  plaintiff,  who  will  come  in  and  contribute  to  the  ex- 
pense of  the  action,  notice  of  a  direction  of  the  court,  contained  in  a  judg- 
ment or  order,  requiring  the  creditors,  or  other  person  or  persons  to  exhibit 
their  demands,  or  otherwise  to  come  in,  must  be  published,  once  in  each 
week,  for  at  least  three  successive  weeks,  and  as  much  longer  as  ihe  court 
directs,  in  the  newspaper,  published  at  Albany,  in  which  legal  notices  are 
required  to  be  published,  and  in  u  newspaper,  published  in  the  county  where 
the  act  is  required  to  be  done. 

§  787.  Tlie  period  of  publication  of  a  legal  notice,  in  an  action  or  special 
proceeding,  brought  in  a  court,  either  of  record  or  not  of  record,  or  before 
a  judge  of  such  a  court,  must  be  computed,  so  as  to  exclude  the  first  day 
of  publication,  and  include  the  day,  on  which  tha  act  or  event,  or  which 
notice  is  given,  is  to  happen,  or  which  completes  the  full  period  of  publics 
Han. 
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§  788.  [am^d  1877.]  Tbe  time  within  which  an  net,  in  an  action  or 
special  proceeding,  brought,  as  specified  in  the  last  section,  is  required  by 
law  to  be  done,  must  be  computed,  by  excluding  the  first,  and  including 
the  last  day;  except  where  it  is  otherwise  specially  prescribed  by  law.  If 
the  last  day  is  Sunday  or  a  public  holiday,  it  must  be  excluded.  Where 
the  act  is  required  to  be  done  within  two  days,  and  an  intervening  day  is 
Sunday,  or  a  public  holiday,  it  must  also  be  excluded. 

ARTICLE  SECOND. 
Preferred  and  Deferred  Causes. 

I  789.  Preference  of  certain  actions  by  %  793.  When  an  order  Is  necesBary. 

the  people.  794.  When  cause  passed,  how  placed 

790.  Id.;  of  criminal  actions.  upon  the  calendar. 

791.  Id.;  among  civil  actions.  795.  Note  of  iesne  to  state  time  when 

792.  Id.;  in  a  mandamus  of  prohlbi-  passed. 

tion. 

§  789.  A  trial,  motion,  appeal,  or  hearing,  in  an  action  by  the  people  to 
recover  money,  funds,  credits,  or  other  property,  held  or  owned  by  the  State, 
or  held  or  owned,  officially  or  otherwise  for,  or  in  behalf  of,  a  public  or  gov- 
ernmental interest,  by  a  municipal  or  other  public  corporation,  or  by  a 
board,  officer,  custodian,  agency  or  agent  of  the  State,  or  of  a  city,  county, 
town,  village,  or  other  division,  subdivision,  department,  or  portion  of  the 
State,  which  the  defendant  has,  without  right,  obtained,  received,  converted, 
or  disposed  of;  or  to  recover  damages,  or  other  compensation,  for  so  ob- 
taining, receiving,  paying,  converting,  or  disposmg  of  the  same ;  or  tht 
aiding  or  abetting  thereof ;  is  entitled,  on  the  application  of  the  Attorney 
General,  to  a  preference  over  any  other  business,  at  a  terra  or  silting  of 
any  court  of  the  State,  irrespective  of  its  place  upon  the  calendar. 

§  790.  A  criminal  action,  including  an  appeal  or  other  proceeding  in  a 
criminal  cause,  is  entitled,  under  the  direction  of  the  court,  to  prefence  in 
the  trial  or  hearing  thereof,  over  all  civil  actions  and  special  proceedmgs,^ 
except  as  prescribed  in  the  last  section. 

§  791.  [am*d  1877.]  Civil  causes  are  entitled  to  preference  among  them- 
selves, in  the  trial  or  hearing  thereof,  in  the  following  order,  next  after  the 
causes  specified  in  the  last  section  but  one  : 

1.  [ani'd  1879.]  An  action  or  special  proceeding  brought  by  or  against 
the  people  of  the  State  or  by  or  against  any  State  officer  or  board  of  State 
officers  as  such,  and  in  which  the  people  or  such  officer  or  board,  appear  by  the 
attorney-general ;  where  the  attorney -general  has  given  notice,  at  ttie  time 
of  service  of  notice  of  trial  or  argument,  of  a  particular  day  in  the  term  on 
which  he  will  move  it.  If  the  action  or  special  proceeding  is  not  moved  by 
him  for  trial  or  argument  on  that  day,  or  as  soon  thereafter  in  the  same 
term  as  the  court  can  hear  it,  the  other  party  may  then  move  the  trial  or 
argument ;  otherwise  it  shall  not  be  moved  out  of  its  order  at  that  term, 
except  by  the  special  order  of  the  court. 

2.  [am^d  1882.]  An  action  or  special  proceeding  in  which  the  mayor, 
aldermen  and  commonalty  of  the  city  of  New  York,  or  a  board  of  officers, 
exercising  powers  conferred  by  a  statute  for  the  protection  of  public  health, 
of  public  or  private  property,  or  for  the  prevention  or  punishment  of  viola- 
tions  of  a  statute  relating  to  either  of  those  subjects,  or  the  commissioners 
of  pilots  in  the  city  of  New  York,  are  parties ;  where  a  notice  similar  to 
the  notice  prescribed  in  the  last  subdivision,  has  been  served  by  their  attoi* 
ney  at  the  time  of  service  of  the  notice  of  trial  or  argument.  The  provis- 
lona  of  the  last  subdivision,  felating  to  moving  the  trial  or  argument,  apply 
to  a  cause  within  this,  subdivision. 
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8.  In  the  court  of  appeals  or  the  Bupreme  court,  an  appeal  taken  by  either 
party,  in  an  action  or  special  proceeding,  other  than  as  specified  in  snbdivision 
first  this  section,  where  the  people  of  the  state,  or  a  board  of  state  ofOlcers  are 
sole  parties,  or  a  stjite  otHcer  is  a  sole  party,  plaintiff  or  defendant 

4.  In  the  court  of  appeals,  an  action,  a  party  to  which  has  died,  pending  the 
action,  w^here  the  pendency  of  the  action  prevents  a  final  settlement  of  the  estate 
of  the  deceased  party. 

5.  Ia7n^d  1883, 1834]  In  any  court,  an  action  or  special  proceeding  in  which  an 
executor  or  an  administrator,  or  aninfant,  or  a  receiver  appointed  by  the  court, 
or  general  assignee  for  the  benefit  of  creditors,  is  the  sole  plaintiff  or  sole  defend- 
ant; an  action  or  special  proceeding  for  the  construction  of,  or  an  adjudication 
upon  a  will,  in  which  the  administrator,  with  the  will  annexed,  or  the  executor 
of  the  will  is  joined,  as  plaintiff  or  defendant,  with  one  or  more  other  parties, 
and  in  the  court  of  appeals  or  the  supreme  court,  an  appeal  from  the  dearee  or 
decision  of  a  surro|?ate's  court,  determining  a  will  to  be  valid  and  admitting  it  to 
probate,  or  determining  an  instrument  offered  for  probate  as  a  will  to  be  invalid 
or  not  entitled  to  probate  as  such,  or  granting  general  letters  of  administration, 
or  directing  the  distribution  of  a  fund  or  payment  of  money  by  an  executor  or 
an  administrator  in  pursuance  of  an  order  or  decree  made  on  an  intermediate, 
final  or  judicial  accounting  or  otherwise  by  an  administrator  or  an  execator. 

6.  An  action  for  dower,  where  the  plaintiff  makes  proof,  by  affidavit,  to  the 
satisfaction  of  the  court,  or  a  judge  thereof,  that  sue  has  no  sufficient  meana  of 
support,  aside  from  the  estate  fn  controversy. 

7.  [am'd  1882, 1837.]  An  action  against  a  corporation  or  joint-stock  associa- 
tion, issuing  bank  notes  or  any  kind  of  paper  credits  to  circulate  as  money,  or 
by  or  against  the  receiver  of  such  corporation  or  association.  An  action  in 
which  a  county  or  town  is  sole  plaintiff  or  defendant. 

8.  [ani'd  18T9.]  An  action  against  a  corporation  founded  upon  a  note  or  other 
evidence  of  debt,  for  the  absolute  payment  of  money.  An  action  upon  an  un- 
dertaking given  upon  an  appeal  to  the  court  of  appeals  or  to  stay  the  execution 
on  an  appeal  to  the  court  of  appeals. 

0.  [am'd  1887.]  An  action  against  a  sheriff,  in  his  official  capacity,  or  an  action 
by  a  sheriff  or  late  sheriff,  to  recover  for  a  breach  of  the  obligation  of  a  bond  or 
bonds,  or  an  instrument  or  instruments  of  indemnity,  or  an  undertaking  or  un- 
dertakings given  to  him  in  his  official  capacity. 

10.  A  cause  entitled  to  pref  whence  by  the  general  rules  of  practice,  or  by  the 
sx)ecial  order  of  the  court  in  the  particular  case.  Where  an  issue  of  law  and  an 
issue  of  fact,  or  two  or  more  other  questions  of  different  natures,  come  before 
the  same  term  of  the  court  for  trial  or  hearing,  the  preference  given  by  this  sec- 
tion affects  only  the  order  in  which  the  issues  or  questions  of  the  same  nature 
are  to  be  disposed  of. 

§  792.  Where  a  writ  of  mandamus  or  of  prohibition  has  been  issued,  from 
the  general  term,  to  a  special  term,  or  a  judge  of  the  same  court,  the  cause  may, 
in  the  discretion  of  the  court,  or,  where  an  appeal  is  taken  therein  to  the  court  of 
appeals,  in  the  discretion  of  that  court,  be  preferred  over  any  of  the  causes  spe- 
cified in  the  last  section. 

§  793.  [awi'ff  1879, 1888.]  No  action  or  special  proceeding  shall  be  placed 
as  a  preferred  cause  upon  the  calendar  of  any  circuit  court  or  trial  term  or  special 
term  of  any  court;  but  the  party  desiring  a  preference  of  any  cause  shall  serve  upon 
the  opposite  party,  witli  his  notice  of  trial,  a  notice  that  an  application  win  be  made 
to  the  court,  at  the  opening  thereof,  for  leave  to  move  the  same  as  a  preferred 
cause  and  if  the  ri^ht  to  a  preference  depends  upon  facts  which  do  not  appear  in 
thepleadings  or  other  papers  upon  which  the  cause  is  to  be  tried,  the  notice  must 
be  accompanied  by  an  affidavit  showing  pnch  facts.  The  application  for  a  prefer- 
ence shall  be  made  at  the  opening  of  the  court,  and  if  it  shall  appear  that  the 
cause  is  entitled  to  a  preference  and  is  intended  to  be  moved  for  trial  at  the  term 
at  which  the  application  is  made,  the  court  may  direct  that  it  shall  be  so  heard. 
Where  the  right  to  a  preference,  in  an  appellate  court,  depends  upon  facts  which 
do  not  appear  in  the  pleadings  or  other  papers  upon  which  the  cause  is  to  be 
heard,  the  party  desiring  a  preference  must  procure  an  order  therefor  from  the 
court  or  a  judge  thereof  upon  notice  to  the  adverse  party.  A  copy  of  the  order 
must  be  served  with  or  before  the  notice  of  argument.  Such  an  order  is  not  ap^ 
pealable ;  but  it  may  be  vacated  by  the  judge  or  judges  holding  the  term  at  which 
the  preferred  cause  Li  noticed  for  hearing.    But  a  preliminary  order  is  not  r•^ 
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qaisite,  in  an  appellate  court,  in  a  case  embraced  witbin  Babdivlsion  first  er 
second  of  Bcction  seven  hundred  and  ninety-one ;  and  the  order  in  a  case  em- 
braced within  Bubdivision  six  of  tliat  section  may  be  made  ex  parte,  in  the  appel- 
late court,  and  la  conclusive. 

S  794.  [afn*d  1888, 1889.]  When  any  action  or  special  proceeding,  placed  upon  the 
calendar  of  a  term  of  a  court  of  record,  held  in  the  city  and  coiiutv  of  New  York  is 
regularly  called  and  pa&sed,  or  is  put  over  the  term  by  stipulation,  without  a 
postponement  by  the  court  by  good  cause  shown,  it  must  thenceforth  be  placed 
on  the  same  or  a  future  calendar  as  if  the  date  of  the  issue  was  the  time  when  it 
-was  thus  passed;  and  any  cause  which  shall  be  thus  passed  or  put  over  the  term, 
after  it  has  been  advanced  as  a  preferred  cause,  shall  lose  its  right  to  a  preference. 

§  795.  In  a  case  specified  in  the  last  section,  the  party  placing  the  cause 
upon  the  calendar,  for  a  subsequent  term,  must  state,  in  the  note  of  issue,  the 
date  of  the  issue,  as  prescribed  in  that  section.  If  he  omits  to  do  so,  by  reason 
whereof  the  cause  retains  its  priority  on  the  calendar,  the  court,  on  the  application 
of  the  adverse  party,  or  of  its  own  motion,  may  strike  the  cause  from  the  calendar. 

ARTICLE    THIRD. 
Service  of  Papers. 

f  796.  Paper  may  be  served  personally.  §  800.  When  service  may  be  made  on 

797.  Other  modes  of  service.  clerk,  for  non-resident. 

798.  When  through  post-office.  801.  Service  in  New  York  city. 

799.  When  paper  to  be  served  on  attor-  802.  This   article   not  applicable  to 

ney;  when  service  not  required.  service  of  summons,  etc. 

§  796.  [am^d  1888.]  A  notice  or  other  paper  in  an  action  may  be  served  on  a 
party  or  an  attorney  either  by  delivering  it  to  him  personally  or  in  the  manner  pre- 
scribed in  the  next  section.  All  papers  so  served  or  required  to  be  filed  in  an  action, 
shall  be  plainly  and  legibly  written  or  printed  in  black  ink  upon  durable  paper  of 
good  material,  and,  if  imprinted  by  typewriter,  such  paper  shall  be  of  linen  quality 
equal  in  weight  to  sixteen  pounds  to  the  double  cap  reaqa,  of  seventeen  by  twenty- 
eight  inches  in  size,  and  service  of  filing  of  papers  printed  or  written  upon  such 
paper  with  such  ink  shall  be  deemed  a  compliance  with  the  terms  of  this  section. 
The  transcribed  minutes  of  a  stenographer  taken  in  any  civil  or  criminal  action,  or 
in  any  hearing  or  special  proceeding,  civil  or  criminal,  shall  be  written  or  type- 
written on  paper  of  the  size  hereinafter  specified;  and  all  cases,  briefs,  points  or 
other  papers  required  or  used  on  an  appeal  from  any  juc'gment,  determination  or 
order  of  any  court  or  board  shall  be  printed  (when  required  to  be  printed  by  the 
rules  of  any  court)  on  paper  of  a  uniform  size,  as  follows :  The  paper  must  be  ten 
and  one-half  inches  by  eight  inches,  and  bound  on  the  edge  of  the  greatest  length. 

§  797.  Where  the  service  is  not  personal,  it  may  be  made  as  follows: 
1.  Upon  a  party  or  an  attorney,  through  the  post-offlce,  by  depositing  the  paper, 
properly  enclosed  in  a  post-paid  wrapper,  in  the  post-office  of  the  party  or  the  attor- 
ney serving  it,  directed  to  the  person  to  be  served,  at  the  address,  within  the  State, 
designated  by  him  for  that  purpose,  upon  the  preceding  papers  in  the  action;  or, 
where  he  has  not  made  such  a  designation,  at  his  place  of  residence,  or  the  place 
where  he  keeps  an  office,  according  to  the  best  information  which  can  convene 
iently  be  obtained  concerning  the  same. 

2.  Upon  an  attorney,  during  his  absence  from  his  office,  by  leaving  the  paper 
with  his  partner  or  clerk  therein,  or  with  a  person  having  charge  thereof. 

3.  Upon  an  attorney,  if  there  is  no  person  in  charge  of  his  office,  and  the  service  Is 
made  between  six  o'clock  in  the  morning  and  nine  o'clock  in  the  evening,  either  by 
leaving  it,  in  a  conspicuous  place  in  his  office,  or  by  depositing  it,  inclosed  in  a 
sealed  wrapper,  directed  to  him  in  his  office  letter-box;  or,  if  the  office  is  not  open,  so 
as  to  admit  of  leaving  the  paper  therein,  and  there  is  no  office  letter-box,  by  leaving 
it  at  his  residence,  within  tlie  State,  ^^dth  a  person  of  suitabl^^  age  and  discretion. 

4.  lam^d  1879.]  Upon  a  party,  by  leaving  the  paper  at  his  residence,  within  the 
State,  between  six  o'clock  in  the  morning  and  nine  o'clock  in  the  evening,  with 
a  person  of  suitable  age  and  discretion. 

§  798»  Where  it  is  prescribed  in  this  act,  or  in  the  general  rules  of  prac- 
tice, that  a  notice  must  be  given,  or  a  paper  must  be  served,  within  a  speci- 
fied time,  before  an  act  is  to  be  done ;  or  that  the  adverse  party  has  a 
specified  time,  after  notice  or  service,  within  which  to  do  an  act;  if  service 
\9  made  through  the  post-offlce,  the  time  so   required  or  allowed   is  douule 
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the  time  specified ; .  except  that  service  of  notice  of  trial  may  be  made, 
tlirough  the  post-office,  not  less  than  sixteen  da>'8  before  the  day  of  trial, 
uieluding  the  day  of  service. 

§  799.  Where  a  party  has  appeared,  a  notice  or  other  paper,  required  to 
be  8orved  in  an  action,  must  be  served  upon  his  attorney.  If  a  defendant 
has  not  appeared,  service  of  a  notice  or  other  paper,  in  the  ordinary  pro- 
ceedings in  the  action,  need  not  be  made  upon  him,  unless  he  io  aotuallj 
confined  in  jail,  for  want  of  bail. 

§  800.  Where  a  party  to  an  action,  who  has  appeared  in  person,  resides 
without  the  State,  or  his  residence  cannot,  with  reasonable  dilig^jnce,  be 
ascertained,  and  he  has  not  designated  an  adress,  Withiu  the  State,  upon 
the  preceding  papers,  service  of  a  paper  upon  him  may  be  made,  by  serving 
it  on  the  clerk. 

§  801.  In  the  city  of  New  York,  where  a  paper  is  served,  or  a  re'ilim  is 
made,  through  the  post-office,  the  deposit  of  the  package  in  a  branch  post- 
office  has  the  same  effect,  as  a  deposit  in  the  general  or  principal  por^Coffice 
of  that  city. 

§  802.  This  article  does  not  apply  to  the  service  of  a  summons,  or  other 
process  ;  or  of  a  paper  to  bring  a  party  into  contempt ;  or  to  a  c»^  where 
the  mode  of  service  is  specially  prescribed  by  law. 

ARTICLE  FOURTH. 
Discovert  of  Books  and  Vapers. 

§  808.  Court  may    direct •dtscovery    of       §  806.  Order,  when  and  by  whom  va- 
booke,  etc.  cated. 

804.  RnlcB  to  prescribe  the  ca8e8,  etc.  807.  ProceedingB  upon  ti  s  return  of 

£05.  Petition  for  discovery^  and  order  the  order. 

tbercapon.  806.  Penalty  for  di8obedi(.;ace. 

809.  Effect  of  papers,  etc.,  produced. 

§  803.  A  court  of  record,  other  than  a  justices'  court  in  a  cuy  has  power 
to  compel  a  party  to  an  action  pending  therein,  to  proauce  ana  discover,  or 
to  give  to  the  other  party,  an  inspection  and  copy,  or  permis,;:on  to  take  a 
copy,  of  a  book,  document  or  other  paper,  in  his  possession  Or  under  his 
control,  relating  to  the  merits  of  the  action,  or  of  the  defent^;  therein. 

§  804.  The  general  rules  of  practice  must  prescribe  tXu  cases,  in  which 
a  discovery  or  inspection  may  be  so  compelled,  and  the  proceedings  for 
that  purpose,  where  the  same  are  not  prescribed  in  this  ad. 

§  806.  To  entitle  a  party  to  procure  such  a  discovery  or  inspection,  he 
must  present  a  petition,  praying  therefor,  and  verifitd  by  affidavit,  to  the 
i'ourt,  or  to  a  judge  authorized  to  make  an  order  in  the  action  ;  upon  which 
an  Older  may  be  made,  directing  the  party,  against  whom  the  discovery  or 
inspection  is  sought,  to  allow  it,  or,  in  default  thereof,  to  show  cause  before 
the  court,  at  a  time  and  place,  and  upon  a  notice,  therein  specified,  why  the 
prayer  of  the  petition  should  not  be  granted ;  and,  if  necessary  or  proper, 
that  his  proceedings  be  stayed  until  the  hearing  of  the  application,  although 
the  stay  exceeds  twenty  days. 

§  806.  An  order,  made  as  prescribed  in  the  last  section,  may  be  vacated, 
by  the  judge  who  granted  it,  or  by  the  court,  upon  satisifactory  proof,  by 
affidavit : 

1.  That  it  ought  not  to  have  been  granted,  or  that  it  has  been  complied 
with ;  or, 

2.  That  the  party  required  to  make  the  discovery,  or  permit  the  laspeo- 
tiou,  has  not  the  possession  or  control  of  the  book,  document,  or  other 
paper,  directed  to  be  produced  or  inspected. 
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§  807.  Upon  the  return  of  the  order  to  show  cause,  the  court  may  make 
such  an  order,  with  respect  to  the  discovery  or  inspection  prayed  for,  as 
justice  requires.  Where  either  is  directed,  a  referee  may  be  appointed  by 
th«  order,  to  direct  and  superintend  it ;  whose  certificate,  unless  set  aside  by 
the  court,  is  presumptive,  and,  except  in  proceedings  for  contempt,  conclu- 
sive evidence,  of  compliance  or  non-compliance  with  the  terms  of  the  order. 
A  fixed  sum,  not  exceeding  twenty  dollars,  may  be  added  to  the  costs  of  the 
motion,  for  the  fees  of  the  referee. 

§  808.  Where  an  order,  made  as  prescribed  in  the  Inst  section,  directs  a 
discovery  or  inspection,  the  party  in  whose  behalf  it  was  made,  may,  upon 
proof,  by  affidavit,  that  the  adverse  party  has  failed  to  obey  it,  and  upon 
notice  to  him,  apply  to  the  court,  for  an  order  to  punish  him  for  the  failure. 
Upon  the  hearing  of  the  application,  the  court  may,  upon  the  payment  of  • 
such  a  sum,  for  the  expenses  of  tlie  applicant,  as  the  court  fixes,  and  upon 
compliance  with  such  other  terms,  as  it  deems  just  to  impose,  permit  the 
party  in  default  to  comply  with  the  order  for  a  discovery  and  inspection  , 
and,  for  thrit  purpose,  it  may  direct  that  the  application   to  punish  him 
stand  over  to  a  future  time.     Upon  the  final  hearing  of  the  application  to 
punish  the  party  in  default,  the  couit,  in  a  proper  case,  may  direct  that  his 
complaint  be  dismissed,  or  his  ansAver  or  reply  be  stricken  out,  and  that 
judirment  be  rendered  accordingly  ;  or  it  may  make  an-  order,  striking  out 
one  or  more  causes  of  action,  defences,  counterclaims,  or  replies,  interposed 
by  him  ;  or  that  he  be  debarred  from  maintaining  a  particular  claim  or  de- 
fence, in  relation  to  which  the  discovery  or  inspection  was  sought.  Where  the 
party  has  failed  to  obey  an  order,  allowing  an  inspection  by  the  adver-»e  party, 
and  requiring  him  to  furnish  a  copy,  or  permit  a  copy  to  be  taken,  the  court 
may  also  direct  that  the  book,  document  or  other  paper,  be  excluded  from- 
beiug  given  in  evidence ;  or  it  may  punish  the  party  for  a  contempt ;  or  both. 
§  809.  A  book  document  or  other  paper,  produced  under  an  order,  made  as 
prescribed  in  this  article,  has  the  same  effect,  when  used  by  the  party  requir- 
ing it, as  if  it  was  produced  upon  notice,  according  to  the  practice  of  the  court. 

ARTICLE  FIFTH. 

General  RE6ULATii:)NS  respecting  Bonds  and  Undertakings. 

§  810.  Bonds,etc.,mu8!t  be  acknowledged.  tify,  each  in  a  smaller  sum. 

811.  Party  need  not  join  with  sureties;  814.  Bondin,  etc.,  to  people  or  public 

when  one  purety  suflicient.  officer  for  benefit  of  suitor. 

812.  Form  of  bond  or  undertaking;  815.    Bonds,    etc.,   not    affected    by 

affidavit  of  sureties;  approval,  chnnj^e  of  partiea 

813.  When  several  sureties  may  jus-  816.  Id.;  to  be  filed. 

§  810.  [am^d  1877.]  A  bond  or  undertaking,  given  in  an  action  or  spe- 
cial proceeding,  as  prescribed  in  th:s  act,  must  be  acknowledged  or  proved, 
and  certified,  in  like  manner,  as  a  deed  to-be  recorded. 

§  811.  [am*d  1886.]  Where  a  provision  of  this  act  requires  a  bond  or 
undertaking,  with  sureties,  to  be  given  by  or  on  behalf  of  a  party  or  other 
person,  he  need  not  join  with  the  sureties  in  the  execution  therof,  unless 
the  provision  requires  him  to  execute  the  same ;  and  the  execution  thereof 
by  one  surety  is  sufficient,  although  the  word  **  sureties  "  is  used,  unless  the 
provision  expressly  requires  two  or  more  sureties  ;  and  the  execution  of  any 
such  bond  or  undertaking  by  any  Fidelity  or  Surety  company  authorized  by 
the  laws  of  this  State  to  transact  business,  shall  be  equivalent  to  the  execu- 
tion of  said  bond  or  undertaking  by  two  sureties,  provided  the  same  is 
approved  by  a  judge  of  the  court  in  which  such  bond  or  undertaking  is 
given  ;  and  such  company  if  excepted  to,  shall  justify  through  its  officers  or 
attorney  in  the  manner  required  by  law.  Any  such  company  may  execute 
any  8uch  bond  or  undertaking  as  surety  by  the  hand  of  its  officers,  or  attor- 
ney, duly  authorias«d  thereto  bj  resolution  of  its  board  of  directors,  a  r«rtl. 
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lied  copy  «f  which  resolut'ioD  under  the  seal  of  said  MMapany  shall  be  filed 
Vith  ench  boud  or  undertaking. 

^  8X2.  A  bond  or  un<lerfMl<i)ig,  f^ceouted  bf  ft  furety  or  sureties,  as  pre* 
leribed  m  liiis  act,  mutft,  whuL^  iwu  •(  iiiuiit  (NUiBoiui  luacv  re  it;,  be  joint 
tnd  several  in  form ;  and,  except  as  otherwise  expressly  preecribed  by  law, 
it  must  be  accompanied  with  the  affidavit  of  each  surety,  st.bjoincd  thereto, 
to  the  effect,  that  he  is  a  resident  of,  and  a  householder  or  a  freeholder 
within,  the  State,  and  is  worth  the  penalty  of  the  bondj  or  twice  the  sum 
specified  in  the  undertaking,  over  all  the  debts  and  liabilities,  which  he 
^  owes  or  has  incurred,  and  exclusive  of  property  exempt  by  law  from  levy 
and  sale  under  an  execution;  A  bond  ot  undertaking  given  by  a  party, 
without  a  surety,  must  be  accompanied  by  his  affidavit  to  the  same  effect. 
The  bond  or  undertaking,  except  as  otherwise  expressly  prescribed  by  law, 
must  be  approved  by  the  court,  before  which  the  proceeding  is  taken,  or  a 
judge  thereof,  or  the  judge,  before  whom  the  proceeding  is  taken.  The 
approval  must  be  indorsed  upon  the  bond  or  undertaking. 

g  813.  [cem'd  1885.]  But  where  the  penalty  of  the  bond,  or  twice  the  sum 
specified  in  the  undertaking,  is  five  thousand  dollars,  or  upwards,  the  court 
or  judge  may,  in  its  or  his  discretion,  allow  the  sum,  in  which  a  surety  ia 
required  to  justify,  to  be  made  up  by  the  justification  of  two  or  more  sure- 
ties, each  in  a  smaller  «um.  But,  in  that  case,  a  surety  cannot  justify  in  a 
gum  less  than  five  thousand  dollars ;  and,  where  two  or  more  sureties  are 
required  by  law  to  justify,  the  same  person  cannot  so  contribute  to  make  up 
the  sum,  for  more  than  one  of  thera» 

g  814i  Where  a  bond  or  undertakmg  has  been  given,  as  prescribed  by 
law,  in  the  course  of  an  action  or  special  proceeding,  to  the  people  or  to  a 
public  officer,  for  the  benefit  of  a  party  or  other  person  interested,  and  pro- 
vision is  not  specially  made  by  law  for  the  prosecution  thereof ;  the  party 
or  other  person,  so  interested,  may  maintain  an  action  in  his  own  name, 
for  a  breach  of  the  condition  of  the  bond,  or  of  the  terms  of  the  under- 
taking ;  upon  procuring  an  order,  granting  him  leave  so  to  do.  The  order 
may  be  made  by  the  court,  in  which  the  action  is  or  was  pending ;  or  by  a 
superior  city  court,  the  marine  court  of  the  city  of  New  York,  or  a  county 
court,  if  the  bond  or  undertaking  was  given  in  a  special  proceeding,  pend- 
ing before  a  judge  of  that  court ;  or,  in  any  other  case,  by  the  supreme 
court.  Notice  of  the  application  therefor  must  be  given,  as  directed  by  the 
court  or  judge,  to  the  persons  interested  in  the  disposition  of  the  proceeds. 

§  815.  A  bond  or  undertaking  j  given  in  an  action  or  special  pro 
ceeding,  as  prescribed  in  this  act  continues  in  force,  after  the  substi- 
tution of  a  new  party  in  place  oi  an  original  party,  or  any  other 
change  of  parties;  and  has  thereafter  the  same  force  and  effect,  as  if 
,  then  given  anew,  in  conformity  "to  the  change  of  parties. 

§  816.  A  bond  or  undertaking,  required  to  be  given  by  this  act, 
must  be  filed  with  the  clerk  of  the  court;  except  where,  in  a  special 
case,  a  different  disposition  thereof  is  directed  by  the  court,  or  pre- 
scribed in  this  act. 

ARTICLE  SIXTH. 

Other  Matters. 

6  817.  Consolidating  causes  in  same  order  for  trial  enbstitnted. 

court.  §  824.  Summons  and  pleadings  to  be 

818.  Id.;  in  different  courts.  filed  within  ten  days  after  ser- 

819.  Id.;  by  plaintiff.  vice. 

820.  Interpleader  by  order  in  certain  823.  Papers  In  special  proceedings ; 

cases.  where  to  be  filed. 

821.  Dismissal  of  complaint  for  neg'  826.  Pablication,  if  no  newspaper  in 

lect  to  serve  sammons.  county. 

822.  Id.:  forneglect  to  proceed.  827.  Special   references    In    certain 

823.  Feigned  issues  abolished,  and  cases. 
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§  817.  Where  two  or  more  actions,  in  favor  of  the  same  plaintiff  against 
the  same  defendant,  for  causes  of  action  which  may  be  joined,  are  pending 
in  the  same  court,  the  court  may,  in  its  discretion,  by  order,  consolidate 
&ny  or  all  of  them,  into  one  action. 

§  818.  Where  one  of  the  actions  is  pending  in  fhe  supreme  court,  and 
another  is  pending  in  another  court,  the  supreme  court  may,  by  order,  le- 
move  to  itself  the  action  in  the  other  court,  and  consolidate  it  with  that  in 
the  supreme  court. 

§  819.  Where  separate  actions  are  commenced  against  two  or  more  joint 
and  several  debtors,  in  the  same  court,  and  for  the  same  cause  of  action, 
the  plaintiff  may,  in  any  stage  of  the  proceedings,  consolidate  them  into 
one  action. 

g  820.  [am'd  1877.]  A  defendant,  against  whom  an  action  to  recover 
upon  a  contract,  or  an  action  of  ejectment,  or  an  action  to  recover  a  chat- 
tel, is  pending,  may,  at  any  time  before  answer,  upon  proof,  by  affidavit, 
that  a  person,  not  a  party  to  the  action,  makes  a  demand  against  him  for 
the  same  debt  or  property,  without  collusion  with  him,  apply  to  the  court, 
upon  notice  to  that  person  and  the  adverse  party,  for  an  order  to  substitute 
that  perdon  in  his  place,  and  to  discharge  him  from  liability  to  either,  on 
his  paying  into  court  the  amount  of  the  debt,  or  deliveryig  possession  of  the 
property,  or  its  value,  to  such  person  as  the  court  directs.  The  court  may, 
in  its  discretion,  make  such  an  order. 

§  821.  [am^d  1877.]  Where,  in  an  action  against  two  or  more  defend- 
ants, the  plaintiff  unreasonably  neglects  to  serve  the  summons  upon  one 
or  more  of  them,  without  whose  presence  a  complete  determination  of  the 
controversy  cannot  be  had,  the  court  may,  in  its  discretion,  upon  the  applica- 
tion of  a  defendant  who  has  appeared  in  the  action,  dismiss  the  complaint 
as  against  him,  and  render  judgment  accordingly. 

g  822.  [am'd  1879.]  Where  the  plaintiff  unreasonably  neglects  to  pro- 
ceed in  the  action  against  the  defendant,  or  one  or  more  defendants  against 
whom  a  separate  judgment  may  be  taken,  the  court  may  in  its  discretion, 
upon  the  application  of  the  defendant  or  defendants,  or  any  of  them,  against 
whom  he  so  neglects  to  proceed,  dismiss  the  complaint  as  against  the  mov- 
ing party  or  parties,  and  render  judgment  accordingly. 

§  823.  Feigned  issues  have  been  abolished.  In  u  case  where  neither 
party  can,  as  of  right,  require  a  trial  by  jury  df  an  issue  of  fact  arising 
upon  the  pleadings,  or  where  a  question  of  fact,  not  in  issue  upon  tlie 
pleadings.  Is  to  be  tried,  an  order  foi*  the  trial  thereof  by  a  jury  may  be 
made,  stating,  distinctly  and  plainly,  the  questions  of  fact  to  be  tried.  Such 
an  order  is  the  only  authority  necessary  for  the  trial. 

§  824.  The  summons,  and  each  pleading  in  an  action,  must  be  filed  with 
the  clerk,  by  the  party  in  whose  behalf  it  is  served,  within  ten  days  after 
the  service  thereof.  If  the  party  fails  so  to  file  it,  the  adverse  party,  on 
proof  of  the  failure,  is  entitled,  without  notice,  to  an  order  from  a  judge, 
that  it  be  filed  within  a  time  specified  in  the  order,  or  to  be  deemed  aban- 
doned. 

§  825.  A  return  or  other  paper  in  a  special  proceeding,  where  no  other 
disposition  thereof  is  prescribed  by  law,  must  be  filed,  and  an  order  therein 
must  be  entered,  with  the  clerk  of  the  county  in  which  the  Sjieoial  proceed- 
ing is  taken,  if  it  is  before  a  county  officer,  or  a  judge  of  a  court  established 
in  a  city;  if  bctort  a  justice  of  the  supreme  court,  with  the  clerk  of  u 
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jceuntj  designated  by  the  justice ;  or,  if  no  desiguatlon  is  made  by  him,  of 
u  couniy  where  one  of  the  parties  resides. 

§  826.  [am^d  187*?.]  Where  a  notice,  or  other  proceeding,  is  required  by 
law  to  be  published  in  a  newspaper  published  in  a  county,  and  no  news- 
paper is  published  therein,  or  to  be  published  oftener  than  any  newspaper  ia 
regularly  published  therein,  the  publication  may  be  made  in  a  newspaper  of 
an  adjoining  county,  except  where  special  provision  is  otherwise  made  by 
law. 

§  827.  [am*d  IS?*?.]  Where  a  provision  of  this^act  authorizes  the  court 
to  approve  an  undertaking  or  the  sureties  thereto ;  or  to  make  an  examina- 
tion or  inquiry,  or  to  appoint  an  appraiser,  receiver,  or  trustee ;  it  may 
direct  a  reference  to  one  or  more  persons  designated  in  the  order,  either  to 
make  the  approval,  examination,  inquiry  or  appointment,  or  to  report  the 
facts  to  the  court,  for  its  action  thereupon.  And  .where,  according  to  the 
practice  of  the  court  of  chancery,  on  the  thirty-first  day  of  December,  eigh- 
teen hundred  and  forty-six,  a  matter  was  referable  to  the  clerk,  or  to  a 
master  in  chancery,  a  court  having  authority  to  act  thereupon,  may  direct  a 
reference  to  one  or  more  persons,  designated  in  the  order,  with  the  powers 
which  were  possessed  by  the  clerk,  or  the  master  in  chancery,  except  wher« 
it  is  otherwise  specially  prescribed  by  law. 

CHAPTER  IX. 

EVIDENCE. 
TITLE    I. — General  regulations  respecting  etidence,  and  tbe  ooMnt* 

TENCT  AND  MODE  OP  EXAMINATION  OF  A  WITNESS. 

TITLE  II. — Compelling  the  attendance  and  testimony  of  witness. 

TITLE  III.— Depositions. 

TITLE  IV. — Documentary  evidence. 

TITLE  V. — Miscellaneous  provisions. 

TITLE  L 

General  regulations  respecting  evidence^  and  the  competency  and  mode  of 

examinatioji  of  a  witness, 

Abticls  1.  Competency  of  a  witness  ;  evidence  in  particular  cases. 
S.  Admiuistrution  of  an  oath  or  afflrmarion. 

ARTICLE  FIRST. 

Competency  of  a  Witness  ;  Evidence  in  Particular  Cases. 

I  828.  No  witness  to   be  excluded  by       %  835.  Attorneys  and  counsellors  not  to 
reason  of  interest,  etc.  dit»close  communications. 

829.  When  party,  etc.,  cannot  be  ex-  836.  Application  of  the  last  three  sec- 

nmincd.  tions. 

830.  Id.;  husband  or  wife  of  party,  etc.  837.  When  witness  not  excused  from 

831.  When    husband   and    wife    not  testifying. 

competent  witnesses.  838.  Evidence   of  party  may  be  re- 
883.  Conviction  for  crime,  not  to  ex-  butted. 

elude  witness  ;  how  conviction  839.  Admis^sion  by  member  of  corpo- 
proved.  ration. 

833.  Clergymen,  etc.,  not  to  disclose  850.  Seal,  presumptive    evidence    of 

confessions.  consideration. 

834.  Phy»<icians  not  to  disclose  pro-  841.  Presumption  of  death  in  certain 

feesional  information.  casee. 

§  828.  Except  as  otherwise  specially  prescribed  in  tbia  title,  a  peraoo 
ihall  not  be  excluded  or  excused  from  being  a  witness,  by  reason  of  his  or 
k«r  interest  in  tbe  event  of  an  action  or  special  proceeding ;  or  because  be 
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•r  she  is  a  iMirty  thereto ;  or  the  buab&nd  or  wife  of  a  party  thereto,  or  of 
a  person  in  whose  behalf  an  action  or  special  proceeding  is  brought,  prose- 
cuted, opposed,  or  defended. 

g  829.  [arn^d  1877  &  1881.]  Upon  the  trial  of  an  action,  or  the  bearing 
upon  the  merits  of  a  special  proceeding,  a  party  or  a  person  .interested  in 
the  event,  or  a  person  from,  through  or  under  whom  such  a  party 
or  interested  person  derives  his  interest  or  title,  by  assignment  or  otherwise, 
shall  not  be  examined  as  a  witness,  in  his  own  behalf  or  interest,  or  in  be- 
half of  the  party  succeeding  to  his  title  or  interest,  agamst  the  executor, 
administrator,  or  surrivor  of  a  deceased  person,  or  the  committee  of  a  luna- 
tic, or  a  person  denying  bis  title  or  mtcrest  from,  through,  or  undei 
a  deceased  person  or  lunatic,  by  assignment  or  otherwise ;  concerning  a 
personal  transaction  or  communication  between  the  witness  and  the 
deceased  person  or  lunatic ;  exi;ept  where  the  executor,  administrator,  sur- 
Tiror,  committee,  or  person  so  deriving  title  or  interest  is  examined  in  his 
own  behalf,  or  the  testimony  of  the  lunatic  or  deceased  person  is  given  in 
evidence,  concerning  the  same  transaction  or  communication.  A  person 
shall  not  be  deemed  interested  for  the  purposes  of  this  section  by  reason  of 
being  a  stockholder  or  officer  of  any  banking  corporation  whicli  is  a  party 
to  the  action  or  proceeding,,  or  interested  in  the  event  thereof. 

§  830.  [am^d  1879.]  Where  a  party  has  died  since  tha  trial  of  an  action 
on  the  hearing  upon  the  merits  of  a  special  proceeding,  the  testimony  of  the 
decedent,  or  of  any  person  who  is  rendered  incompetent  by  the  provision 
of  the  last  section,  taken  or  read  in  evidence  at  the  former  trial  or  hearing, 
may  be  given  or  read  in  evidence  at  a  new  trial  or  hearing  by  either  party 
fubject  to  any  other  legal  objection  to  the  competency  of  the  witness,  or  to 
any  legal  objection  to  his  testimony  or  any  question  put  to  him. 

^  831.  lamd  1877,  1879,  1880,  1887.]  A  husband  or  wife  is  not 
eompetent  to  testify  against  the  other,  upon  the  trial  of  an  action,  oi  the 
hearing  upon  the  merits  of  a  special  proceeding,  foimded  upon  an  allegation 
of  adultery,  except  to  prove  the  marriage  or  disprove  the  alle- 
gation of  adultery.  A  husband  or  wife  shall  not  bo  compelled,  or 
without  the  consent  of  the  other  if  living,  allowed  to  disclose  a 
confidential  communication  made  by  one  to  the  other  daring  mar- 
riage. In  an  action  for  criminal  conversation,  the  plaintifiTs  wife  is  not  a 
competent  witness  for  the  plaintiff,  but  she  is  a  competent  witness  for  the 
defendant^  as  to  any  matter  in  controversy;  except  that  she  cannot,  without 
the  plaintiff's  consent,  disclose  any  confidential  communication  had  or 
made  between  herself  and  the  plaintiff 

§  832.  [am*d  1879.1  A  person,  whonas  been  convicted  of  a  crime  or 
misdemeanor  is,  notwithstanding,  a  competent  witness  in  a  civil  or  criminal 
action  or  special  proceeding :  but  the  conviction  may  be  proved,  for  the 
purpose  of  affecting  the  weight  of  his  testimony,  either  by  the  record,  or  by 
his  cross-examination,  upon  which  he  must  answer  any  question,  relevant 
to  that  inquiry ;  and  the  party  cross-examining  him  is  not  concluded,  by  his 
answer  to  such  a  question. 

§  833.  A  clergyman,  or  other  minister  of  any  religion,  shall  not  be 
allowed  to  disclose  a  confession  made  to  him,  in  his  professional  character, 
in  the  course  of  discipline,  enjoined  by  the  rules  or  practice  of  the  religions 
body,  to  which  he  belongs. 

§  834.  A  person,  duly  authorized  to  practice  physic  or  surgery,  shall 
lot  be  allowed  to  disclose  any  information  which  he  acquired  hi  attendiaf 
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a  patient,  in   a  professional  capacity,  and  which  was  necessary  to  enabte 
faim  to  act  in  that  capacity. 

%  835.  An  attorney  or  counsellor  at  law  shall  not  be  allowed  to  disclose 
a  communication,  made  by  his  client  to  him,  or  his  advice  giren  thereon,  in 
the  course  of  his  professional  employment. 

%  836.  [am*d  1877.]  The  last  three  sections  apply  to  every  examina- 
tion of  a  person  as  a  witness,  unless  the  provisions  thereof  are  expressly 
waived  by  the  person  confessing,  the  patient  or  the  client. 

§  837.  A  competent  witness  shall  not  be  excused  from  answering  a  rel- 
evant question,  on  the  ground  only  that  the  answer  may  tend  to  establish 
the  fact,  that  he  owes  a  debt,  or  is  otherwise  subject  to  a  civil  suit.  But 
this  provision  does  not  require  a  witness  to  give  an  answer,  which  will  tend 
to  accuse  biroself  of  a  crime  or  misdemeanor,  or  to  expose  him  to  a  penalty 
or  forfeiture ;  nor  does  it  vary  any  other  rule,  respecting  the  examination 
of  a  witness. 

g  838.  The  testimony  of  a  party,  taken  at  the  instance  of  the  adverse 
party,  orally  or  by  deposition,  may  be  rebutted  by -other  evidenee. 

§  839.  The  admission  of  a  member  of  an  aggregate  corporation,  who  is 
not  a  party,  shall  not  be  received  as  evidence '  against  the  corporation,  un- 
less it  was  made  concerning  and  while  engaged  in  a  transaction,  in  which 
he  was  the  authorized  agent  of  the  corporation.  . 

§  840.  [am*d  1877.]  A  seal  upon  an  executory  instrument,  hereafter 
executed,  is  only  presumptive  evidence  of  a  sufficient  consideration,  which 
may  be  rebutted,  as  if  the  instrument  was  not  sealed. 

§  841.  [ani'd  1889.]  A  per'ion,  npon  whose  life  an  estate  in  real 
property  depends,  who  remains  without  the  United  States,  or  absents 
iiimselt  in  the  State  or  elsewhere  for  seven  years  together,  is  presumed 
to  be  dead,  in  an  action  or  special  proceeding,  concerning  the  property 
in  which  his  death  c<»mes  in  question,  unless  it  is  affirmatively  provr d 
that  he  was  alive  within  that  time.  And  where  in  any  action  of  parti- 
tion, in  this  State,  any  portion  of  the  proceeds  of  the  sale  of  real  prop- 
erty is,  or  has  been,  paid  into  court,  or  paid  to  the  treasurer  of  any 
countj'',  for  any  unknown  heirs,  and  is  unclaimpd  for  twenty-five  years, 
the  lapsH  of  twenty-five  years  after  such  payment,  raises  the  presump- 
tion of  the  death  of  such  unknown  ht^irs,  and  they  are,  and  shall  be 
pr«  Rumed  to  be  dead,  in  any  action  or  proceeding  for  the  purpose  of 
distributing  and  paying  over  such  proceeds. 

ARTICLE  SECOND. 

Administration  of  an  Oath  or  AirruiMATiON. 

I  <)42.  Before  whom  oaths  and  affidavits  $  847.  When  affirmation  to  be  made, 

may  be  tuken.  848.  Oth«r  modetj  of  swearine. 

843.  Id.;  in  opetial  casiee.  849.  bweuriug  perbont  not  CoriBtlans. 

^44.  Id.:  without  ihe  iState.  850.  Court  may  examine  witne»8e8. 

845.  General  mode  of  swearing.  851.  Swimring  falsely   in   any   form, 

846.  When   kir'Hing   the  got*pel8  dis-  perjury. 

peuaed  with. 

§  842.  An  oath  or  affidavit,  required  or  authorized  by  law;  except  an 
oath  to  a  juror  or  a  witness  upon  a  trial,  an  oath  of  office,  and  an  oath  re- 
quired by  law  to  be  taken  before  a  particular  officer ;  mHj  be  taken  before 
a  judge,  clerk,  deputy-clerk,  or  special  deputy-clerk,  of  a  court,  a  notary, 
public,  mayor,  justice  of  the  peace,  surrogate,  special  county  judge,  special 
8urn)a[ate,  county  clerk,  deputy  county  clerk,  special  deputy  county  clerk, 
OT  coiumissioner  of  deeds,  within  tlie  di&trict  in  which  the  gflicer  is  authoi- 
ized  to  act;  and  when  certified  by  the  officer,  to  have  been  taken  before 
him,  may  bo  used  in  any  court,  or  before  any  officer  or  other  person. 
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§  843.  [am^d  1877.]  Where  an  oflScer,  person,  board,  or  oemmittee,  has 
been  lieretofore,  or  i3  hereafter  autiiorized  by  law,  to  take  or  hear  teati- 
iDuriT,  or  to  hear  or  receive  an  affidavit,  or  to  take  a  deposition,  in  relation 
to  a  matter,  ooacerning  which  he  or  it  haa  a  duty  to  perform,  the  officer  or 
person,  or  a  member  of  the  board  or  committee,  may  admfftlater  an  oath, 
for  that  purpose.  Where  an  officer,  person,  board  or  committee,  to  whom 
or  to  which  application  is  made  to  do  an  act  in  an  official  capacity,  requires 
information  or  proof,  to  enuble  him  or  it  to  decide  upon  the  propriety  of 
doing  the  act,  he  or  it  may  receive  an  affidavit  for  that  purpose. 

§  844.  [am*d  1877.]  An  oath  or  affidavit  required,  or  which  may  be 
received,  in  an  action,  special  proceeding,  or  other  matter,  may  be  taken, 
witliout  the  State,  except  where  it  is  otherwise  specially  prescribed  by  law, 
before  an  officer  authorized  by  the  luws  of  the  State,  to  take  and  certify 
the  acknowledgment  and  proof  of  deeds,  to  be  recorded  in  the  State  ;  and, 
when  certified  by  him  to  have  been  taken  before  him,  and  accompanied 
with  the  like  certificates,  as  to  his  official  character  and  the  genuineness  of 
his  signature,  as  are  required  to  entitle  a  deed  acknowledged  before  him  to 
be  recorded  within  the  State,  may  be  used,  as  if  taken  and  certified  in  this 
State,  by  an  officer  authorized  by  law  to  take  and  certify  the  same. 

§  846.  The  usual  mode  of  administering  an  oath,  now  practiced,  by  the 
person  who  swears  laying  his  hand  upon  and  kissmg  the  gospels,  must  be 
observed,  where  an  oath  is  administered,  except  as  otherwise  specially  pre- 
scribed in  this  article. 

§  846.  The  oath  must  be  administered  in  the  following  form,  to  a  per- 
son who  so  desires,  the  laying  of  the  hand  upon  and  kissing  the  gospels 
being  omitted:  '*Tou  do  swear,  in  the  presence  of  the  ever-living  God." 
While  so  swearing,  he  may  or  may  not  hold  up  his  hand,  at  his  option. 

§  847.  A  solemn  declaration  or  affirmation,  in  the  following  form,  must 
be  administered  to  a  person  who  declares  that  he  has  conscientious  scruples 
against  taking  an  oath,  or  swearing  in  any  form  :  "  You  do  solemnly,  sin- 
cerely, and  truly,  declare  and  affirm." 

§  848.  [am'd  1877.]  If  the  court  or  officer,  before  which  or  whom  a 
person  is  offered  as  a  witness,  is  satisfied,  that  any  peculiar  mode  of  swear- 
ing, in  lieu  of,  or  in  addition  to  laying  the  hnnd  upon  and  kissing  the  gospels, 
is,  in  his  opmion,  more  solemn  and  obligatory,  the  court  or  officer  may,  in 
its  or  his  discretion,  adopt  that  mode  of  swearmg  the  witness. 

g  849.  \_am'd  1877.]  A  person  believing  in  a  religion,  otbor  than  the 
Christian,  may  be  sworu  according  to  the  peculiar  ceremonies,  if  any,  of 
his  religion,  instead  or  as  prescribed  in  section  eight  hundred  and  forty-five 
or  section  eight  hundred  and  forty-six  ot  this  act. 

§  850.  The  court  or  officer  may  exsunine  an  infant,  or  a  person  appar- 
ently of  weak  intellect,  produced  before  it  or  Him,  as  a  witness,  to  ascertain 
bia  capacity  and  the  extent  of  his  knowledge  ;  and  may  inquire  of  a  person, 
produced  as  a  witness,  what  peculiar  ceremonies  in  swearing  he  deems  moat 
obligatory. 

§  861.  A  person  swearing,  affirming  or  declaring,  in  any  form,  where  an 
oath  is  authorized  by  hiw,  is  lawfully  sworn,  and  is  guilty  of  perjury,  in  a 
ca.<)e  where  he  would  be  guilty  of  the  same  crime,  if  he  had  swoin  by  laying 
Ills  band  upon  and  kissing  the  gospels. 
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TITLE  II. 
Compdling  the  attendance  and  UsHmantf  of  a  witness. 


I  SS  Mode  of  eerving  subpoena  issaed 
out  of  coart. 

858.  Peoaity  for  disobedience. 

854.  Siibpcena  to  be  isisued  by  judge, 
ei/C. 

85&.  Penalty  for  disobeying  subposna  ; 
warrant  for  wituesi*. ' 

858.  When  witness  to  be  imprisoned. 

887.  Contents  of  warrants. 

8j8.  To  whom  direct^ ;  bow  execu- 
ted. 

889.  Qaiilification  of  preceding  sec- 
tions. 

830.  Witness  exempt  from  arrest. 

86t.  When  to  be  discharged  from  ar- 
rest. 


%  823.  By  whom  witness  may  be  dis- 
charged, 

863.  ArrcHt.  when  void  ;  penalty. 

864.  Sheriff  not  to  be  liable,  unless 

afiidayit  is  made. 
866.  Ajpplication  of  foregoing  provi- 
sions to  judgments. 

866.  Becorda  not  to  be  removed  by 

virtue  of  snhpoena. 

867.  Id.;  books  of  account. 

868.  Book!<,  etc.,  of  corporation,  how 

produced. 

869.  When   personal  attendance  not 

required  by  sabp«Boa  duces  te^ 
cum. 


§  852.  A  .<iubp(BDa,  issued  out  of  the  court,  to  compel  the  attendance  of 
a  witness,  and,  wl>ere  the  subpoena  so  requires,  to  compel  him  to  bring  with 
him  a  book  or  paper,  must  be  served  as  follows : 

1.  The  original* subpoena  must  be  exhibited  to  the  witness. 

2.  A  copy  of  the  subpoena,  or  a  ticket  containing  its  substance,  must  be 
delivered  to  him. 

3.  The  fees  allowed  by  law,  for  travelling  to,  and  returning  from,  the 
place  where  he  is  required  to  attend,  and  for  one  day's  attendance,  must  be 
paid  or  te.idered  to  him. 

§  853.  A  person  so  subpoenaed,  who  fails,  vrithout  reasonable  excuse,  to 
obey  the  subpoena,  or  a  person  who  fails,  without  reasonable  excuse,  to  obey 
an  order,  duly  served  upon  him,  made  by  the  court  or  a  judge,  in  an  action, 
before  or  after  final  judgment  therein,  requiring  him  to  attend,  and  be  ex- 
amined, or  so  to  attend,  and  bring  with  him  a  book  or  a  paper,  is  liable,  in 
addition  to  punishment  for  contempt,  for  the  damages  sustained  by  the 
party  aggrieved  in  consequence  of  the  failure,  and  fifty  dollars  in  addition 
thereto.  Those  sums  may  be  recovered  in  one  action,  or  in  separate  actions. 
If  he  is  a  party  to  the  action  in  which  he  was  subpoenaed,  the  court  may, 
as  an  additional  punishment,  strike  out  his  pleading. 

§  854.  [am*d  1877.]  Where  a  judge,  or  an  arbitrator,  referee,  or  other 
person,  or  a  board  or  committee,  has  been  heretofore,  or  is  hereafter 
expressly  authorized  by  law,  to  hear,  try,  or  determine  a  matter ;  or  to  do 
any  other  act  in  an  official  capacity,  in  relation  to  which  proofs  may  be 
taken,  or  the  attendance  of  a  person  as  a  witness  may  be  requii-ed  ;  or  to 
require  a  person  to  attend,  either  before  him  or  it,  or  before  another  judge, 
or  officer,  or  a  person  designated  in  a  commission  issued  by  a  court  of  an- 
other State  or  country,  to  give  testimony,  or  to  have  his  deposition  taken, 
or  to  be  examined  ;  a  subpoena  may  be  issued,  by  and  under  the  hand  of 
the  judge,  arbitrator,  referee,  or  other  person,  or  the  chairman,  or  a  major- 
ity, of  the  board  or  committee,  requiring  the  person  to  attend ;  and  also,  in 
a  p^-oper  case,  to  bring  with  him  a  book  or  a  paper.  The  subpoena  must  be 
served,  as  proscribed  in  section  eight  hundred  and  fifty-two  of  this  act. 
This  section  docs  not  apply  to  a  matter  arising,  or  an  act  to  be  dose,  in  an 
action  in  a  court  of  record. 

%  855.  [am'd  1877  &  1870.]  A  p-^rson  who  is  duly  subpoenaed  as  pre- 
K^ribed  in  the  last  section,  must  obey  ihe  pubpopna.     If  he  fails  so  to  do. 
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without  a  reasonable  excuRe,  he  is  liable,  in  addition  to  any  oilier  pimt»Y>- 
ment  which  may  be  lawfully  inflicted  therefor,  for  the  damages  suymined 
by  the  person  aggrieved,  in  consequence  of  the  failure,  and  iit'ty  dollars  in 
addition  thereto,  to  be  recovered  as  prescribed  in  section  eight  hundred  and 
fifty-three  of  this  act.  If  he  fails  to  attend,  tlic  person  issuing  the 
subpoena,  if  he  is  a  judge  of  a  court  of  record  or  not  of  record,  or  if  not, 
then  any  judge  of  such  a  court,  upon  proof  by  affidavit  of  the  failure  to 
attend,  must  issue  a  warrant  to  the  sheriff  of  the  county,  command'og  him 
to  apprehend  the  defaulting  witness,  and  bring  him  before  the  officer,  per- 
son, or  body,  before  whom  or  which  his  attendance  was  required. 

§  856.  [am*d  1879.]  If  the  person  subpoenaed  and  attending  or  brought 
as  prescribed  in  the  last  section,  before  an  officer  or  other  person  or  a  body 
refuses  without  reasonable  cause  to  be  examined,  or  to  answer  a  legi\l  and 
pertinent  question,  or  to  produce  a  book  or  paper,  which  he  was  directed  to 
bring  by  the  terms  of  the  subpoena,  or  to  subscribe  his  deposition  after  it 
has  been  correctly  reduced  to  writing,  the  person  issuing  the  subpoena,  if  he 
is  a  judge  of  a  court  of  record,  or  not  of  record,  may  forthwith,  or  if  he  ia 
not,  then  any  judge  of  such  court  may  upon  proof  by  affidavit  of  the 
facts  by  warrant  commit  the  offender  to  jail,  there  to  remain  until  be  sub- 
mits to  do  the  act  which  he  was  so  required  to  do  or  is  discharged  accord- 
ing to  law. 

§  857.  A  warrant  of  commitment,  issued  as  prescribed  in  the  last  sec- 
tion, mast  specify  particularly  the  cause  of  the  commitiuent ;  and,  if  the 
witness  is  committed  for  refusing  to  answer  a  question,  tiie  question  must 
be  inserted  in  the  warrant. 

g  858.  A  warrant  to  apprehend  or  commit  a  person,  issued  as  prescribed 
m  this  title,  must  be  directed  to  the  sheriff  of  the  county  where  the  person 
is,  and  must  be  executed  by  him,  in  the  same  manner,  as  a  similar  mandate 
issued,  by  a  court  of  record,  in  an  action. 

%  889.^  The  foregoing  sections  of  this  title  do  not  apply  to  a  subpoena 
issued  by  a  justice  of  the  peace;  or  to  a  witness  subpoenaed  to  attend  a 
court  held  by  a  justice  of  the  peace  ;  or  to  a  case  where  special  provision  is 
otherwise  made  by  law,  for  compelling  the  attendance  of  a  witness. 

g  860.  A  person  duly  and  in  good  faith  subpoenaed  or  ordered  to  attend, 
for  the  purpose  of  being  examined,  in  a  case  where  his  attendance  may 
lawfully  be  enforced  by  attachment  or  by  commitment,  is  privileged  from 
arrest  in  a  civil  action  or  special  proceeding,  while  going  to,  remaining  at, 
and  returning  from,  the  place  where  he  is  required  to  attend. 

g  861.  The  court  from  which  a  subpoena,  served  in  good  faith,  was 
issued^  or  by  which  an  order  was  made,  requiring  a  person  to  attend,  for 
the  purpose  of  being  examined ;  or  a  judge  thereof,  upon  proof,  by  affidavit 
of  the  facts,  must  make  an  order,  directing  the  discharge  of  a  vitness  or 
other  person,  from  an  arrest  made  in  violation  of  the  last  section. 

g  862.  [am'd  1877.]  A  justice  of  the  supreme  court,  in  any  part  of  the 
State,  or  a  county  judge,  or  a  judge  of  a  superior  city  court,  within  his 
district,  has  the  like  authority  as  a  judge  of  the  court,  to  make  an  order 
for  a  discharge,  in  a  case  specified  in  the  last  section.  Upon  satisfactory 
proof,  by  affidavit,  of  the  facts,  he  must  also  make  an  order,  directing  the 
discharge  of  a  person  an*ested,  in  violation  of  section  eight  hundred  and 
sixty  of  this  act,  where  a  subpoena,  served  in  good  faith  upon  the  persou 
arrested,  was  issued  as  prescribed  in  secttcii  eight  hundred  and  fifty- four 
of  this  act 


no  8(THP(£KA  DUC£S  TECtTM.  |§  86S-88B 

§  863.  An  arrest  made  contrary  to  the  foregoiog  provisions  of  this  titl«) 
Is  absolutely  void,  and  is  a  contempt  of  the  court,  if  any,  from  which  th^ 
BubpiBna  was  issued,  or  by  which  the  witness  was  directed  to  attend.  Ati 
action  may  be  maintained,  by  the  person  arrested,  against  the  officer  or 
Other  person  making  such  arrest,  in  which  the  plaintiff  is  entitled  to  re* 
cover  treble  damages.  A  similar  action  may  also  be  maintained,  in  a  like 
case,  by  the  party  in  whose  behalf  the  witness  was  subpoenaed,  or  the  order 
procured,  to  recover  the  damages  sustained  by  him,  in  consequence  of  the 
arrest. 

§  864.  [arn'd  l&'/V.]  But  a  sheriff,  or  other  officer,  or  person,  is  not  so 
liable,  unless  the  person  claiming  an  exemption  from  arrest,  makes,  if  re- 
-quired  by  the  sheriff  or  officer,  an  affidavit  to  the  effect  that  he  whs  legally 
subpoenaed  or  ordered  to  attend,  and  that  he  wus  not  so  subpoenaed  or 
•ordered  by  his  own  procurement,  with  the  intent  of  avoiding  arrePt  In 
■his  affidavit  he  must  specify  the  court  or  officer  the  place  of  attendant  e, 
and  the  cause  in  which  he  was  so  subpoenaed  or  ordered.  The  affidavit 
:may  be  taken  before  the  officer  arresting  him,  and  exonerates  the  officer 
'from  liability  for  not  making  the  arrest. 

%  866.  The  foregoing  provisions  of  this  title,  relating  to  a  person  re- 
<quired,  by  an  order  of  a  court,  to  attend,  apply,  where  such  an  attendance 
ns  required  by  the  terms  of  a  judgment. 

^  866.  The  record  of  a  conveyance  of  real  property,  or  any  other  record, 
OT  document,  whereof  a  transcript  duly  certified  may  by  law  be  read  in  evi* 
dence,  shall  rot  be  removed,  by  virtue  of  a  subpoena  duces  tecum,  from  tRe 
office  in  which  it  is  kept ;  except  temporarily,  by  the  clerk  having  it  in 
custody,  to  a  te^n  or  sitting  of  the  court  of  which  he  is  clerk  ;  or  by  the  offi. 
cer,  having  it  in  «5''s{'>dy,  to  a  term  or  sitting  of  a  court,  or  a  trial  before  a 
referee,  held  in  the  c'ty  ^  town  where  his  office  is  situated.  Where  it  is 
required  at  any  othe**  p^-me  't  may 'be  removed,  by  order  of  the  supreme 
court,  a  superior  city  court,  oi>  a  ""ounty  court,  made  in  court,  and  entered 
in  the  minutes  ;  specifying  thai  tf^f?  production  of  the  original,  instead  of  a 
transcript,  is  necessary. 

§  867.  [am*d  1877  &  1879.]  A  oc'^oa  sb-*!!  n'^t  be  compelled  to  pre 
•duce,  upon  a  trial  or  hearing,  a  book  of  account  other^viae  than  by  an  ordet 
requiring  him  to  produce  it,  or  a  subpoena  duces  te^um.  Such  suhpcetir 
must  be  served  at  least  five  days  before  the  day  when  he  i?  requii-ed  to  at 
lend.  At  any  time  after  service  of  such  a  subpoena,  or  crder,  the  witnest 
may  obtain  upon  such  a  notice  as  the  judge,  referee,  or  other  officer  pie 
ecribefl,  an  order  relieving  him  wholly  or  partly  from  the  obligations  impoM.'d 
upon  him  by  the  subpoena,  or  the  order  for  production,  upon  suili  terms  as 
justice  requires,  touching  the  inspeition  of  the  book,  or  any  f>orti9u  thereof, 
or  taking  a  copy  thereof,  or  extracts  therefrom,  or  otherwise.  An  order 
may  be  made,  as  prescribed  in  this  section,  by  a  judge  of  the  court,  or  in  a 
special  proceeding  pending  out  of  court  before  an  officer,  by  the  officer,  «)r, 
in  either  case,  by  a  referee  duly  appointed  in  the  cause,  and  authorized  to 
hear  testimony.  A  justice  of  the  peace,  or  other  judge  of  a  court  not  of 
record,  may  make  such  an  order  in  an  action  brought  in  his  court,  at  any 
time  after  the  commencement  thereof. 

g  868.  The  production,  upon  a  trial,  of  a  book  or  paper,  belonging  to  or 
under  the  control  of  a  corporation,  may  be  conjpcKed,  in  like  manner  ad  if 
it  was  in  the  hands,  or  under  the  control,  of  a  natural  person.  For  that 
purpose  a  subpoena  duces  tecum,  or  an  order,  made  as  prescribed  in  the  last 
•action,  as  the  case  requires,  must  ba  directed  to  the  prctiident,  or  oth«r 
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bead  of  tbe  corporation,  or  to  the  officer  thereof,  in  whose  custody  the  book 
or  paper  is. 

§  869.  In  a  ca<)e  specified  in  the  last  section,  or  where  a  subpcena  duces 
tecum,  or  an  order,  made  as  prescribed  in  section  eight  hundred  and  sixty- 
six  or  section  eight  hundred  and  sixty  seven  of  this  act,  requires  a  public 
officer  to  attend,  and  bring  a  book  or  paper  under  bis  control,  the  subposna 
or  order  is  deemed  to  be  sufficiently  obeyed,  if  the  book  or  paper  is  produced 
by  a  subordinate  officer  or  employe  of  the  corporation,  or  in  the  public 
office,  who  possesses  the  requisite  knowledge  to  identify  it,  and  to  testify 
respecting  the  purposes  for  which  it  is.  used.  If  the  personal  attendance 
^f  a  particular  officer  of  the  corporation  or  public  officer  is  required,  a  sub- 
p€Bna,  without  a  duces  tecum  clause,  must  also  be  served  upon  him. 

TITLE  III. 
Deposiiion. 

hxcicLK  1.  BepotllionR.  taken  and  to  be  used  within  the  State. 

3.  Deposiuons,  taken  without  the  State,  for  use  within  the  State. 
3.  Depositions,  taken  wiihin  the  State,  for  use  wiihout  the  ^tate. 

ARTICLE  FIRST. 

Depositions,  t^ken  and  to  be  used  within  the  Stati. 

8T0.  DepoBition  of  a  party,  etc.  %  879.  De[>08ition  by  consent. 

871.  Deposition  of  a  witness  not  a  880.  Manner  of  taking  and  retoming 

party.  deposition. 

872.  Application  ;  contents  of  affida-  881.  When  to  be  read  in  evidence. 

vit.  882.  Proof  of  witnesses*  inability  to 

873.  Order  for  examination.  attend. 

874.  Sabpoena.  863.  Kffect  of  deposition. 

875.  Service  of  order,  etc.  884.  Original  affluavits,  evidence. 

876.  Deposition  when  and  where  to  885.  DepoHiiion  to  be  used  on  motion. 

be  lakou.  886.  Wiiere  witness  may  be  compelled 

877.  Id.;  of  party  confined  in  prison.  to  attend. 

878.  {RepeaUd  1877.] 

^  870.  [amd  1878.]  The  deposition  of  a  party  to  an  action  pending  in 
a  court  of  record  or  of  a  person  who  expects  to  be  a  party  to  an  action 
about  to  be  brought  in  such  a  court  other  than  a  court  specified  in  subdivi- 
g'.ons  sixteenth,  seventeenth,  eighteenth  or  nineteenth  of  section  two  of  this 
act  may  be  taken  at  his  own  instance  or  at  tbe  instance  of  an  adverse  party 
oi  of  a  co-plaintiff  or  co-defendant  at  any  time  before  the  trial  as  prescribed 
in  this  article. 

§  871.  [anCd  1877.]  The  deposition  of  a  person  not  a  party,  whose 
tCHtimonj  is  material  and  necessary  to  a  party  to  an  action,  pending  in  a 
court  of  record,  other  than  a  court  specified  in  subdivision  sixteenth,  seven- 
teenth, eighteenth,  or  nineteenth  of  section  two  of  this  act;  or  to  a  person 
who  expects  to  be  a  party  to  an  action,  about  to  be  brought  in  such  a  court, 
by  a  person  other  than  the  person  to  be  examined,  may  also  be  taken,  as 
prescribed  iu  this  article. 

§  872.  [am'ci  1877.]  The  person  desiring  to  take  a  deposition,  as  pre- 
scribed in  this  article,  may  present  to  a  judge  of  the  court  in  which  the  ac- 
tion is  pending ;  or,  if  it  is  pending  in  the  supreme  court,  to  a  county 
judge ;  or,  if  an  action  is  not  pending,  but  is  expected  to  be  brought,  to  a 
jadge  of  tbe  supreme  court,  or  of  a  superior  city  court,  or  to  a  county 
jadge ;  aa  affidavit  setting  forth  as  follows  : 

1.  The  names  and  residences  of  all  the  parties  to  tbe  action,  and  whether 
or  i^ot  they  have  appeared ;  and,  if  either  of  them  has  appeared  by  attorney, 
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the  aaoie,  and  the  residence  or  office  address  of  the  attoruey,  or,  if  uo 
action  is  pending,  the  names  and  residences  of  the  expected  parties  thereto. 
2.  If  an  action  is  pending,  the  nature  cf  the  action  and  the  substance 
of  the  judgment  demanded,  and,  if  the  application  is  made  by  the  defend- 
ant before  answer,  or  by  either  party  after  answer,  the  nature  of  the 
defence. 

5.  If  no  action  is  pending,  the  nature  of  the  controversy  which  is  expected 
to  be  the  subject  thereof. 

4.  The  name  and  residence  of  the  person  to  be  examined,  and  that  the 
testimony  of  such  person  is  material  and  necessary  for  the  party  making 
such  application,  or  the  prosecution  or  defence  of  such  action  ;  and,  at  the 
option  of  the  applicant,  the  place  where  he  is  sojourning,  or  where  he  re- 
gularly transacts  business. 

6.  If  an  action  is  pending,  that  the  person  to  be  examined  is  about  to 
depart  from  the  State;  or  that  he  is  so  sick  or  infirm,  as  to  afford  reason- 
able ground  to  believe  that  he  will  not  be  able  to  attend  the  trial ;  or  that 
any  other  special  circumstances  exist,  which  render  it  proper  that  he  should 
be  examined  as  prescribed  in  this  article.  But  this  subdivision  does  not 
apply  to  a  case,  where  the  person  to  be  examined  is  a  party  to  the  action. 

6.  If  no  action  is  pending,  that  the  person  expected  to  be  the  adverse 
party  is  of  full  age,  and  a  resident  of  the  State,  or  sojourning  within  the 
State ;  or  that  he  has  an  office  within  the  State,  where  he  regularly  trans- 
acts business  in  person,  specifying  the  place,  and,  if  it  is  in  a  city,  the  street 
and  street  number,  or  other  designation  of  the  particular  locality ;  or,  if 
two  or  more  persons  arc  expected  to  be  adverse  parties,  that  each  is  of  full 
age,  and  so  resident  or  sojourning,  or  has  such  an  office;  also  the  circum- 
stances which  render  it  necessary  for  the  protection  of  the  applicant's  rights 
that  the  witness's  testimony  should  be  perpetuated. 

7.  [am'*d  1880.]  Any  other  fact  necessary  to  show  that  the  case  comes 
within  one  of  the  last  two  sections,  and  if  the  party  sought  to  be  examined, 
is  a  corporation,  the  affidavit  shall  state  the  name  of  the  officers  or  directors 
thereof,  or  any  of  them  whose  testimony  is  necessary  and  material,  or  the 
books  and  papers  as  to  the  contents  of  which  an  examination  or  inspection 
is  desired,  and  the  order  to  be  made  in  respect  thereto  shall  direct  the 
examination  of  such  persons  and  the  production  of  such  books  and  papers. 

§  873.  [am'd  1879  &  1884.]  The  judge,  to  whom  such  an  affidavit  is 
presented,  must  grant  an  order  '^or  the  examination,  if  an  action  is  pending ; 
if  no  action  is  pending,  he  must  grant  it,  if  there  is  reasonable  ground  to 
believe  that  an  action  will  be  brought,  as  stated  in  the  affidavit,  and  that 
the  application  is  made  in  good  faitn  to  preserve  the  expected  testimony ; 
otherwise  he  must  dismiss  the  application.  Where  the  person  to  be  exam- 
ined is  a  party  to  a  pending  action,  or  is  expected  to  be  a  party  to  an  action 
to  be  Drought,  the  order  may.  in  the  discretion  of  the  judge,  designate  and 
limit  the  particular  matters  as  to  which  he  shall  be  examined.  The  order 
must  require  the  party  or  person  to  be  examined  to  appear  before  the  judge 
or  before  a  referee  named  in  the  order,  for  the  purpose  of  taking  the  exam- 
ination, at  a  time  and  place  therein  specified.  The  order  must  also  direct 
the  time  of  the  service  of  a  copy  thereof ;  which  must  be  made  within  the 
state,  not  more  than  twenty  nor  less  than  five  days  before  the  time  fixed  for 
the  examination,  unless  special  circumstances,  making  a  different  time  of 
service  necessary,  are  shown  in  the  affidavit,  and  that  fact  is  recU«d  in  the 
order. 

%  874.  [am'd  1879  &  1882.]     Witnesses'  fees  at  tho  rate  preflcribed  by 
law  in  Siu  Action  in  the  supreme  court,  inu9t  bo  paid  or  tendered  when  ik% 
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order  is  serTed  upon  the  party  or  other  person  required  to  attend.  If  the 
party  or  persons  so  served  fails  to  obey  the  order,  his  attendance  may  be 
compelled,  and  he  may  be  punighed,  in  like  manner,  and  the  proceed'ings 
thereon  are  the  same,  as  if  he  failed  to  obey  a  subpoena  issued  from  the 
court  in  which  the  action  is  pending,  or,  if  no  action  is  pending  from  the 
court  of  which  the  judge  is  a  member. 

§  876.  [am'd  1879.]  A  copy  of  the  order,  and  of  the  affidaxit  upon 
which  it  was  granted,  must  be  served  upon  the  attorney  for  each  party  to 
the  action,  in  like  manner  as  a  paper  in  the  action ;  or,' if  a  parly  has  not 
appeared  in  the  action,  they  must  be  served  upon  him,  as  directed  by  the 
ortpr.  If  no  action  is  pending,  thpy  must  be  personally  served  upon  caci) 
of  the  persons,  named  therein  as  expected  adverse  parties. 

§  876.  [am*d  1879.]  Upon  proof,  by  affidavit,  that  senrice  of  a  copy  of 
the  order  and  of  the  affidavit  has  been  duly  made,  as  directed  in  the  order 
the  judge  or  the  referee  must  proceed  to  take  the  deposition  of  the  witness^ 
at  the  tune  and  place  specified  in  the  order.  He  may  from  time  to  time] 
adjourn  the  examination  to  another  day,  and  to  another  place,  within  the 
Bame  county.  Sections  eight  hundred  and  fifty-six,  eight  hundred  and  fifty- 
seven  and  eight  hundred  and  fifty-eight  of  this  act  apply  to  the  examination 
of  a  party  or  a  person  expected  to  be  an  adverse  party,  taken  as  prescribed 
in  this  article. 

g  877.  [Re-macied  1882.]  Where  the  party  or  other  person  to  be  exam- 
ined  is  confined  in  a  prison  or  jail  within  the  state,  under  a  sentence  for  a 
felony,  that  fact  must  be  stated  in  the  affidavit  and  his  deposition  may  be 
taken  as  prescribed  in  the  foregoing  sections,  as  if  he  was  not  so  confined, 
except  that  in  such  a  case  the  granting  or  refusing  the  order,  and  if  granted', 
the  appointment  of  a  referee  to  take  the  testimony  is  always  in  the  discre- 
tion of  the  judge.  The  order  must  require  the  production'  of  the  prisoner 
by  the  person  in  charge  of  the  prison  or  jail,  at  th^  prison  or  jail,  but  it 
jnay  prescribe  such  regulations  and  restrictions  with  respect  thereto  as  the 
judge  deems  proper. 

g  878.  [Repealed  1877.] 

g  879.  famW  1882.]  The  parties  to  an  action  may  stipulate  in  writing 
that  the  deposition  of  a  competent  witness,  to  be  used  therein,  may  be  taken 
before  a  judge  or  referee  at  a  time  and  place  specified  in  the  stipulation, 
either  orally,  or  upon  interrogatories  to  be  agreed  upon  in  like  manner. 
The  witness  may  be  subpoenaed  to  attend  the  examination  as  upon  a  trial, 
and  the  judge  or  referee  may  take  his  deposition,  as  if  an  order  had  been 
made  by  the  court  directing  it  to  be  so  taken.  But  this  section  does  not 
apply  to  a  case  specified  in  section  eight  "hundred  and  seventy-seven  of  thifi 
act. 

§  880.  [am^d  1879.]  The  examination  of  a  party,  or  an  expected  party, 
is  subject  to  the  same  rules  as  if  he  was  examined  upon  the  trial.  The 
judge  or  referee,  upon  every  other  examination  taken  as  prescribed  in  thif. 
article,  must  insert  therein  every  answer  or  declaration  of  the  person  exam- 
ined, which  either  party  requires  to  be  inserted.  The  deposition,  when 
completed,  must  be  carefully  read  to  and  subscribed  by  the  person  exam- 
ined ;  must  be  certified  by  the  judge  or  referee  taking  it ;  and,  within  ten 
days  thereafter,  must  be  filed  in  the  office  of  the  clerk  ;  or,  if  no  action  ia 
pending,  in  the  office  of  the  clerk  of  the  county  in  which  it  was  taken ; 
together  with  the  stipulation  or  order,  under  which  it  was  taken  ;  the  affi- 
davit upon  which  the  order  was  granted  ;  and  proof  of  the  service  of  a  copy 
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of  the  order  and  of  the  affidavit.  If,  upon  an  examination  before  a  referee, 
the  person  examined  refuses  to  answer  any  question,  the  referee  must  report 
the  fact  to  the  court  or  judge,  who  must  determine  whether  the  question  is 
relevant,  and  whetlier  the  witness  is  bound  to  answer  it. 

§  881.  The  deposition,  or  a  certified  copy  thereof,  may  be  read  in  evi- 
dence by  either  party,  at  the  trial  of,  or  upon  the  assessment  of  damages,  by 
writ  of  inquiry,  or  upon  a  reference,  or  otherwise,  in,  the  action  specified  in 
the  original  affidavit  or  stipulation ;  or  any  other  action,  thereafter  brought, 
between  the  same  parties,  or  between  any  parties  claiming  under  them,  or 
either  of  them  ;  or,  if  no  action  is  pending,  nn  action  thereafter  brought, 
between  the  persons  named  in  the  original  affidavit  as  expected  parties,  or 
between  persons  claimmg  under  thom  or  either  of  them. 

§  882.  [am'd  1882.]  But  such  a  deposition,  except  that  of  a  party, 
taken  at  the  instance  of  an  adverse  party,  or  a  deposition  taken  in  pursu- 
ance of  a  stipulation  as  prescribed  in  this  article,  shall  not  be  so  read  in 
evidence,  until  it  has  been  satisfactorily  proved,  that  the  witness  is  dead, 
or  is  unable  personally  to  attend  by  reason  of  his  insanity,  sickness  or  othei 
infirmity,  or  that  he  is  confined  in  a  prison  or  jail ;  or  that  he  has  been  and 
is  absent  from  the  state,  so  that  his  attendance  could  not  with  reasonable 
diligence  be  compelled  by  subposna. 

§  883.  A  deposition,  so  read  in  evidence,  has  the  same  effect,  and  no 
other,  as  the  oral  testimony  of  the  witness  would  have ;  and  an  objection  to 
the  competency  or  credibility  of  the  witness  ;  or  to  the  relevancy  or  substan- 
tial competency  of  a  question  put  to  him,  or  of  an  answer  given  by  him ; 
may  be  made,  as  if  the  witness  was  then  personally  examined,  and  without 
being  noted  upon  the  deposition. 

§  884.  The  original  affidavits,  filed  with  such  a  deposition,  or  certified 
copies  thereof,  are  presumptive  evidence  of  the  facts  therein  contained,  to 
show  a  compliance  with  the  provisions  of  this  article. 

§  885.  [^atri'd  1877.]  Where  a  party  intends  to  make  or  oppose  a  motion 
in  a  court  of  record,  other  than  a  court  specified  in  subdivision  sixteen, 
seventeen,^  eighteen  or  nineteen  of  section  two  of  this  act,  and  it  is  neces- 
sary for  him  to  have  the  affidavit  or  deposition  of  a  person,  not  a  party,  to 
use  u*)on  the  motion,  the  court,  or  a  judge  authorized  to  make  an  order  in 
the  cause,  may,  in  its  or  his  discretion,  make  an  order  appointing  a  referee 
to  take  the  deposition  of  that  person.  The  order  must  be  founded  upon 
proof,  by  affidavit,  that  the  applicant  intends  to  make  the  motion,  or  that 
notice  of  a  motion  has  been  given,  which  the  applicant  intends  to  oppose. 
The  affidavit  must  specify  the  nature  of  the  motion,  and  must  show  that 
the  affidavit  or  deposition  is  necessary  thereon,  and  that  such  person  has 
refused  to  make  an  affidavit  of  tiie  facts  which  the  applicant  verily  believes 
arc  within  his  knowledge.  The  order  may  be  made  upon  or  without  notice. 
The  person  to  be  examined  may  be  subpoenaed,  and  compelled  to  attend,  ns 
upon  the  trial.  The  deposition,  when  taken,  must  be  delivered  to  the 
attorney  for  the  party  who  procured  the  order,  unless  the  order  provides  for 
a  different  disposition  thereof. 

§  886.  Where  a  pereon  to  be  examined,  as  prescribed  in  this  article,  is  a 
resident  of  the  State,  he  shall  not  be  required  to  attend  in  any  county,  other 
than  that  in  which  he  resides,  or  where  he  has  an  office  for  the  regular 
transaction  of  business,  in  person.  Where  he  is  not  a  resident,  he  shall  not 
be  required  t«^  attend  in  any  other  county,  than  that  wherein  he  is  served 
with  a  subpoena,  unless,  for  special  reasons,  stated  in  the  affidavit,  the  order 
otherwise  directs. 
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ARTICLE  SECOND. 
Depositions,  taken  without  ths  Stite,  for  use  within  tok  State. 

f  887,  888.  When  commission  to  iBsne,       |  899.  Before  wbom  depositions  may  be 
etc.  taken  ;  notice  of  ttiking. 

889.  Huw    and    apon     what     terms  900.  How  depo.^itions  taken. 

granted.  901.  Commi»t<ion  or  order  to  take  de- 

890.  Order  made  by  Jndge.  positions ;    how   executed   and 

891.  Interro<;aiories;  huw  settled.  returned. 

89s2.  Id.:    to  be  annexed;  directions  908.  Oertiflcaieof  execution. 

for  return.  903.  Certificate,  a  sufficient  return. 

893.  Commission   to    examine    upon  904.  Hcturn  by  ngeut. 

oral  questions.  905.  If  agent  is  sick  or  dead. 

894.  When   open    commission     ma^  90G,  907.  Filine    deposition,   etc.,   80 

itfsue,   or   depositions   may   be  rt'turned. 

taken.  906.  Commission,  etc.,  by  consent. 

\35.  Last  tM'O  sections  not  applicable  909.  Where  retnm  to  be  kept ;  parties 

to  infants,  etc.,  or  foreign  conn-  may  ius)>ect  it,  etc. 

tries.  910.  When  deposition   may   be   sup- 
aK.  Notice  of  examination  upon  oral  pressed. 

questions.  911.  Depotiitions,  etc.,  evidence. 

J97.  Open  commission.  91:2.  When  interrogatories  and  depo- 
SSS.  Order  directing  depositions    to  sition  may  be  in  a  foreign  Un- 

^e  taken.  gnage. 

918.  Letters  rogatory. 

§  887.  [am^d  1879.]  In  a  case  specified  in  tlie  next  section,  where  it 
appeals,  by  affidavit,  on  the  application  of  either  party,  that  the  testimony 
of  one  or  more  witnesses,  not  within  the  State,  is  material  to  the  applicant; 
a  commission  may  be  issued,  to  one  or  more  competent  persons,  named 
therein ;  authorizing  them,  or  any  one  of  them,  to  examine  the  witness  or 
witnesses  named  therein,  under  oath,  upon  the  interrogatories  annexed  to 
the  commission ;  to  take  and  certify  the  deposition  of  each  witness  ;  and 
to  return  the  sasie,  and  the  commission,  according  to  the  directions  given 
in  or  with  the  commission.  The  applicant,  or  any  other  party  to  the  action, 
may  be  thus  examined. 

§  888.  Such  a  commission  may  be  issued,  in  either  of  the  following 
cases : 

1.  Where  a  party  to  an  action,  brought  in  a  court  of  record,  is  in  default 
for  want  of  an  appearance  or  pleading,  and  the  testimony  is  required  upon 
the  assessment  of  damages,  by  a  writ  of  inquiry,  or  upon  a  reference ; 
or  otherwise,  to  enable  the  court  to  render  the  proper  final  juagment. 

2.  Where  final  judgment  has  been  rendered  against  the  adverse  party, 
in  an  action  brought  in  a  court  of  record ;  and  the  testimony  is  required,  in 
order  to  carry  the  judgment  into  effect.    • 

8.  Where  an  appeal  from  a  final  judgment,  rendered  in  the  supreme  court, 
a  superior  city  court,  the  marine  court  of  the  city  of  New  York,  or  a  county 
eourt,  or  a  motion  for  a  new  trial  in  either  of  those  courts,  is  pending ;  and 
the  testimony  will  be  material  and  necessary  to  the  applicant  in  the  prose- 
gution  or  defence  of  the  action,  if  a  new  trial  is  granted. 

4.  Where  the  application  is  made  before  the  joinder  of  the  issue,  in  aa 
action  brought  in  either  of  the  courts,  specified  in  the  last  subdivision  ;  and 
there  jS  reason  to  apprehend,  that  before  issue  is  joined,  and  an  application 
for  a  commission  can  thereafter  be  made,  the  witness  will  die,  or  becomer 
inable  to  give  his  testimony,  or  remove,  so  that  his  testimony  cannot  be 
bken. 

6.  Where  an  issue  of  fact  has  been  joined,  in  nn  action  pending  in  a  court 
if  record,  and  the  testimony  is  material  to  the  applicant,  in  the  prosecatioa 
,«l  ^f tnoe  thereof. 


156  DEPOSITIONS  WITHOUT  THE  STATE.       §§  8^*-^8 

§  889.  In  a  case  specified  in  subdivision  third  of  the  last  section,  if  the 
appeal  has  been  taken  to  another  court,  the  apphcation  must  bo  made  to 
the  court  in  which  the  judgment  was  rendered  ;  and  an  order,  directing 
the  commission  to  be  issued,  may  be  granted  or  refused,  in  the  discretioD 
of  that  court.  In  a  case  specified  in  either  of  the  other  subdivision?  ot 
that  section,  the  application  may  be  made  to  ihe  court,  or  a  judge  thereof, 
or,  in  the  supreme  court,  to  the  county  judge  of  the  county,  where  the  ac- 
tion is  triable  ;  and  it  must  be  granted,  upon  satisfactory  proof  of  the  fact& 
authorizing  it,  unless  the  court  oi-  judge  has  reason  to  believe,  that  the  ap- 
plication is  not  made  in  good  faith,  or  unless  an  order  for  an  open  comrais*- 
aion,  or  for  taking  depositions,  is  made  as  prescribed  in  this  article.  Notice 
of  the  application  must  be  given  to  the  adverse  party,  unless  he  is  in  de- 
fault for  want  of  an  appearance.  Upon  granting  the  order,  the  court  or 
judge  may,  in  any  case,  impose  such  terms  as  justice  requires. 

§  890.  Where  the  order  is  made  by  a  judge,  out  of  court,  it  must  b*. 
entered  in  the  office  of  the  clerk.  It  shall  be  granted,  only  in  a  case,  where 
the  court  would  grant  it,  and  upon  the  same  terms  ;  and  it  is  subject  to  the 
control  of  the  court. 

§  891.  Unless  the  interrogatories,  to  be  annexed  to  the  commission,  »».?e 
settled  by  consent  of  the  parties,  they  must  be  settled,  upon  notice, 
by  a  judge  of  the  court,  or,  in  the  supreme  court,  oy  the  county  judge  of 
the  county,  where  the  action  is  triable,  as  prescribed  in  the  general  rules  of 
practice. 

§  892.  The  interrogatories,  when  settled,  must  be  annexed  to  the  commi»- 
iion.  Either  party  must  be  allowed  to  insert  therein  any  question,  perti- 
nent to  the  issue,  which  he  proposes.  Unless  the  parties  stipulate  in 
writing,  or  the  order  granting  the  commission  prescribes,  how  it  shall  be 
returned,  the  judge  must  endorse,  upon  the  commission,  the  proper  direction 
for  that  purpose.  Unless  the  court  or  judge  thinks  proper  to  direct  it  to 
be  returned  by  an  agent,  it  must  be  returned  through  the  post-office. 

§  893.  [am*d  1877.]  Wliere  an  issue  of  fact,  joined  in  an  action,  is 
pending  in  the  supreme  court,  a  superior  city  court,  the  marine  court  of  the 
city  of  New  York,  or  a  county  court,  the  parties  may  stipulate,  in  writing, 
or  the  court  to  which,  or  the  judge  to  whom  an  application  for  a  commis- 
sion is  made,  may,  in  its  or  his  discretion,  direct,  in  the  order,  that  a  com- 
mission Issue  without  written  interrogatories,  and  that  the  depositions  be 
taken  upon  oral  questions  ;  or  that  a  commission  issue,  to  take  the  deposi- 
tion of  one  or  more  witnesses,  designated  in  the  order,  partly  upon  cral 
questions  and  partly  upon  written  interrogatories,  or  to  take  the  deposition 
of  one  or  more  witnesses,  designated  in  the  order,  upon  oral  questions,  and 
one  or  more  witnesses,  designated  in  the  order,  upon  written  interrogatories. 

§  894.  Where  an  issue  of  fact,  joined  in  an  action,  is  pending  in  cither 
of  the  courts  specified  in  the  last  section,  the  parties  may  stipulate, 
in  writing,  or  the  court,  or  a  judge  thereof,  or,  in  the  supreme  court,  the 
county  judge  of  the  county  where  the  action  is  triable,  may.  in  its  or  his 
discretion,  upon  the  application  of  either  party,  and  upon  satisfactory  proof, 
by  affidavit,  that  one  or  more  witnesses,  not  within  the  State,  are  material 
and  necessary  in  the  prosecution  or  defence  of  the  action,  make  an  order, 
upon  such  terms  as  it  or  he  deems  proper,  directing  that  an  open  conmiiS' 
eion  issue,  or  that  depositions  be  taken,  as  prescribed  in  the  following  sec- 
tions of  this  article. 

§  895.  [am'd  1879.]    The  last  tifo  sections  are  not  applicable,  when 
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the  adverse  party  is  an  infant,  or  the  committee  of  a  person  judiolalh  de* 
ulared  to  be  incapable  of  managing  his  affairs,  by  reason  of  lunacy,  idiocy, 
or  habitual  drunisenness ;  or  where  the  testimony  is  to  be  taken  ebewhcre 
than  in  the  United  States,  or  in  Canada.  Nor  can  the  applicant  be 
examined  in  his  own  behalf,  as  prescribed  in  those  sections,  except  by  con- 
sent of  the  parties. 

§  896.  Where  a  commission  is  issued,  to  take  testimony  without  written 
interrogatories,  as  prescribed  in  section  eight  hundred  and  mnety-three  or 
section  eight  hundred  and  ninety-four  of  this  act,  notice  of  the  time  and 
place  of  the  examination  of  a  witness,  by  virtue  thereof,  naming  the  wit- 
ness, must  be  served  as  prescribed  in  section  eight  hundred  and  ninety-nine 
of  this  act. 

§  897.  An  open  commission  must  be  directed  to  one  or  more  persons, 
named  therein,  and  must  authorize  them,  or  any  one  of  them,  to  examine 
ftny  witness  wlio  may  be  produced  by  either  party,  on  or  before  a  day  speci- 
fied therein,  upon  oral  questions  to  be  put  to  the  witness,  when  he  is  pro- 
duced ;  to  take  and  certify  the  deposition  of  each  witness  so  examined ;  and 
to  return  the  same,  and  the  commission,  immediately  after  the  expiration  of 
the  time  limited  for  the  ptoduction  of  witnesses,  according  to  the  directions, 
given  in  or  with  the  commission. 

g  898.  An  order,  directing  that  depofiitions  be  taken,  mast  specify  the 
time  within  which  they  must  5e  taken,  and  the  manner  in  which  they  must 
be  returned.  It  may  also  contain  such  additional  directions,  not  inconsist- 
ent with  the  next  section,  with  respect  to  the  time  and  manner  of  giving 
notice,  as  the  court  or  judge  deems  proper.  The  order  must  be  entered  in 
the  clerk's  office ;  and  a  certified  copy  thereof  must  be  annexed  to  each 
deposition,  or  set  of  depositions,  returned  as  prescribed  in  the  following 
sections  of  this  article. 

§  899.  A  deposition  may  be  taken,  pursuant  to  such  an  order,  before  a 
person  mutually  agreed  upon  by  the  parties,  or  a  chancellor,  or  a  judge  of 
a  court  of  record,  or  the  mayor  or  other  chief  magistrate  of  a  city,  or  a  jus- 
tice of  the  peace  of  the  State  or  Territory,  where  the  witness  is  ;  who  is  not 
counsel  or  attorney  for  either  ptirty,  and  would  not  be  disqualified,  by  reason 
of  affinity  or  consanguinity  to  a  party,  or  interest  in  the  event,  from  serving 
as  a  juror  upon  the  trial  of  the  action,  within  the  State.  Written  notice  of 
the  time  and  place  of  taking  a  deposition,  specifying  the  name  of  the  wit- 
ness, and  the  person  before  whom  it  will  be  taken,  must  be  served  by  the 
party,  at  whose  instance  it  is  taken,  upon  the  attorney  for  the  adverse 
party.  The  time  for  serving  such  a  notice  must  be,  at  least,  five  judicial 
days  before  the  deposition  is  taken  ;  and  one  judicial  day,  in  addition,  for 
each  fifty  miles,  by  the  usual  route  of  travel,  bet^yeen  the  residenx^e  of  the 
attorney  for  the  adverse  party,  and  the  place  where  the  deposition  is  to  be 
taken. 

§  900.  Upon  the  examination  of  a  witness,  without  written  iuterroga- 
tories,  by  virtue  of  a  commission,  or  of  an  order  to  take  depositions,  the 
commissioner,  or  the  person  before  whom  the  deposition  is  taken,  must 
take  down,  or  cause  to  be  taken  down,  as  prescribed  in  the  next  section,  the 
substance  of  the  witness's  testimony  ;  unless  he  is  diiectcd,  in  the  commis- 
sion or  the  order,  or  required  by  the  person  appearing  for  either  party,  to 
insert  in  the  deposition  any  or  all  of  the  questions  or  answers,  word  for 
word.  Unless  the  commission  or  order  otherwise  directs,  the  person,  appear- 
ing for  either  partv,  mav  ask  any  question^  which  he  deems  proper,  and  tbe 
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witness's  answer  must  be  taken  accordingly,  the  objections  thereto  being 
reserved,  witbont  being  specified  at  the  time  of  examination.  A  copy 
of  this  section  muet  be  annexed  to  each  commission  to  take  testimony  with- 
out  written  interrogatories,  and  to  each  certified  copy  oi  an  order  to  take  a 
deposition. 

§  901.  The  person,  to  whom  a  commission  is  directed,  or  before  whom  a 
deposition  ib  taken,  unless  otherwise  expressly  directed  in  the  commission, 
or  in  tlie  order  for  taking  the  depositions,  must  execute  the  commission,  or 
the  order,  as  follows : 

1.  fie  must  publicly  administer,  to  each  witness  examined,  an  oath  oi 
affirmation  to  testify  the  truth,  the  whole  truth,  and  iiothiug  but  tlte  truth, 
as  to  the  matters  respecting  whlib  the  witness  is  to  be  examined. 

2.  He  must  reduce  the  cxaoiioAtion  of  each  witness  to  writing,  or  caus« 
it  to  be  reduced  to  writing,  by  »  disinterested  person.  After  it  has  been 
carefully  read,  to  or  by  the  witness,  it  must  be  subscribed  by  the  witness. 

8.  if  an  exhibit  is  produced  and  proved,  the  exhibit,  or,  if  the  witness,  oi 
other  person  having  it  in  his  custody,  does  net  surrender  it,  a  copy  thereof, 
must  be  annexed  to  the  deposition  to  which  it  relates,  subscti'oeil  by  ihe 
witness  proving  it,  and  numbered  or  otherwise  identified,  in  writing  there- 
upon, by  the  commissioner,  or  person  taking  the  deposition,  who  must  sub- 
scribe his  name  thereto. 

4.  The  commissioner,  or  person  taking  the  deposition,  must  subscribe 
his  name  to  each  hall  sheet  of  the  deposition;  he  must  annex  ail  thedeposv 
tions  and  exhibits  to  the  commission,  or  to  a  certified  copy  of  the  order  for 
taking  the  deposition,  with  the  certificate  specified  in  the  next  section  ;  and 
he  must  close  them  up  under  his  seal,  and  address  the  packet,  to  the  clerk 
of  the  court,  at  his  otficial  residence. 

6.  If  there  is  a  direction,  on  the  commission,  or  in  the  order,  to  return 
the  same  through  the  post-oiiice,  he  must  immediately  deposit  the  packet, 
so  addressed,  in  the  post-ofiice,  and  pay  the  postage  thereon. 

6.  If  there  is  a  direction,  on  the  commission,  or  in  the  order,  to  return 
the  same  by  an  agent  of  the  party,  at  whose  instance  it  was  issued  or  grant* 
ed,  the  packet  so  addressed  must  be  delivered  to  the  agent. 

7.  Where  a  commission  is  directed  to  two  or  more  persons,  one  or  roor« 
of  them  may  execute  it,  as  prescribed  in  this  and  the  next  section. 

A  copy  of  this  and  of  the  next  section  must  be  annexed  to  each  coinmis* 
fiion,  or  order  to  take  depositions,  authorized  by  this  article. 

§  902.  The  commissioner  or  other  person,  before  whom  one   or  more 
depositions  are  taken,  must  subscribe,  and  annex  to  each  deposition,  a  cer- 
tificate,  substantially  in  the  following  form,  the  blanks  being  properly  filled 
up: 
*'  State  *'  (or  "  Territory  »*)  "  of  "  ) 

**  County ''  (or  '*  parish  ") "  of  "  (  ^'' 

"  I,  ,  do  certify  th^i  ,  the  witn^s,  personally  ap- 

peared before  me  on  the  day  of  ,  m  o'clock 

in  the  noon,  at  the  ,  in  the  State  "  (or  **  Territory  ") 

■*  of  ,  and  after  being  sworn  *'  (or  "  affirmed,"  as  the  case  may 

be),  *'  to  testify  the  truth,  the  whole  truth,  and  nothvng  but  the  truth,  did 
depose  to  the  matters  contained  in  the  foregoing  deposition,  and  did,  in  my 
presence,  subscribe  the  same,  and  indorsed  the  exhibits  annexed  thereto. 
And  I  further  certify  that  I  have  subscribed  my  name'  to  each  half-sheet 
(hereof,  and  to  each  exhibit.     And  I  further  certify  that  ap- 

peared in  behalf  of  the  ,  and  that  appeared  in  l>ehalf 
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§  903.  The  certificate,  specified  in  the  last  section,  is  a  sufSclent  retarn 
to  H  commission. 

§  904»  If  the  packet,  specified  in  section  nine  hundred  and  one  of  this 
act,  is  delivered  to  an  agent,  he  must  deliver  it  to  the  clerk,  to  whom  it  is 
addressed,  or  to  a  jndge  to  the  court,  either  of  whom  must  receive  and 
open  it,  upon  the  agent  making  affidavit,  that  he  received  it  from  the  bands 
of  the  commissioner,  or  the  person  who  took  the  deposition,  and  that  it  has 
not  been  opened  or  nliered,  since  he  so  received  it. 

§  905.  If  the  agent  is  dead,  or,  from  sickness  or  other  casualty,  is  un- 
able to  deliver  the  packet  personally,  as  prescribed  in  the  last  section,  it 
must  be  received,  by  the  clerk  or  judge,  from  the  hands  of  any  other  person, 
upon  the  latter  making  an  affidavit,  that  he  received  it  from  the  agent ; 
that  the  agent  is  deud,  or  otherwise  unable  to  deliver  it ;  that  it  has  not 
been  opened  or  altered  since  he  received  it,  and  that  he  believes  that  it  ha9 
not  been  opened  or  altered,  since  it  came  from  the  hands  of  the  commis- 
sioner, or  the  person  who  took  the  deposition. 

§  906.  The  clerk  or  judge,  who  receives  and  opens  the  packet,  as  pre- 
scribed in  the  last  two  sections,  must  indorse  thereupon,  and  sign,  a  note 
of  the  time  of  the  receipt  and  opening  thereof,  and  immediately  file  it  in 
the  office  of  the  clerk,  together  with  the  affidavit  of  the  \>erson,  who  deli  v. 
ered  it  to  him. 

g  907.  If  the  packet  is  transmitted  through  the  post-office,  the  clerk,  to 
whom  it  is  addressed,  must  receive  it  from  the  post-office,  open  it,  indorse 
thereupon,  and  sign,  a  like  note  of  the  time  of  the  receipt  and  opening 
thereof,  and  immediately  file  it  in  his  office. 

§  908.  A  commission  may  issue,  or  an  order  to  take  depositions  may  be 
made,  by  consent,  in  a  case  where  either  may  be  directed  by  the  court  or  a 
judge,  as  prescribed  in  this  article.  On  filing  a  stipulation  to  that  effect, 
signed  by  the  attorneys  for  the  parties,  the  clerk  must  enter  an  order 
accordingly  ;  and  thereupon  the  attorney  for  the  party,  procuring  the  order, 
may  insert  in  the  commission,  or  indorse  upon  or  annex  to  it,  or  the  order, 
the  necessary  directions  for  the  execution  and  return  thereof,  according  to 
the  stipulation. 

g  909.  A  commission,  or  copy  of  an  order  to  take  depositions,  with  the 
certificates,  returus,  depositions,  and  exhibits  thereto  annexed,  must  remn'n 
on  file  in  the  office  of  tiie  clerk,  unless  otherwise  provided  by  the  stipula- 
tion of  the  parties,  or  unless  the  court,  by  a  special  order,  directs  them  to 
be  illed  in  the  office  of  another  clerk.  They  are  always  open  to  the  inspec- 
tion of  the  parties,  either  of  whom  is -entitled  to  a  copy  of  them,  or  of  any 
part-  thereof,  on  payment  of  the  fees  allowed  by  law. 

^  910.  Where  it  appears,  by  affidavit,  that  a  deposition  has  been  im* 
properly  or  irregularly  taken  or  returned  ;  or  that  the  personal  attendance 
of  the  witness,  upon  the  trial,  could  have  been  procured,  with  due  diligence, 
by  a  subpoona ;  or  that  the  attorney  for  either  party  has  practiced  any 
fraud,  or  unfair  or  overreaching  conduct,  to  the  prejudice  of  the  adverse 
party,  in  the  course  of  the  proceeding ;  an  order,  lor  the  suppression  of  the 
deposition,  may  be  made  by  the  court,  upon  the  application  of  the  party 
aggrieved,  upon  notice  to  the  adverse  party. 

§  911.  A  deposition,  taken  and  returned  as  prescribed  in  this  article,  or 
an  exemplified  copy  thereof,  if  the  original  is  tiled  in  another  county,  may, 
unlesa  it  is  suppressed  as  prescribed  in  the  last  section,  be  read  in  evidenct 
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hj  either  party.  It  has  the  same  eiBfect,  and  no  other,  as  the  oral  testimony 
of  the  witness  would  have ;  and  an  objection  to  the  competency  or  credi- 
bilit}'  of  the  witness,  or  to  the  relevancy,  or  substantial  competency,  of  a 
question  put  to  him,  or  of  an  answer  given  by  him,  may  be  made,  as  if  the 
witness  was  then  personally  examined,  and  without  being  noted  upon  the 
deposition. 

§  912.  Upon  an  application,  made  in  the  supreme  court,  a  superior  city 
court,  the  marine  court  of  the  city  of  New  York,  or  a  county  court,  for  a 
commission  to  be  issued  to  a  foreign  country,  if  it  satisfactorily  appears,  by 
affidavit,  that  the  witness  does  not  understand  the  English  language,  the 
order  for  the  commission  may,  in  the  discretion  of  the  court  or  judge,  direct 
that  written  interrogatories  annexel  thereto,  by  waj  of  iirect  and  cross- 
examination,  be  framed  in  the  English  language,  and  also  ia  a  foreign 
language  ;  that  only  the  interrogatories  framed  in  the  foreign  language  be 
put  to  the  witness;  and  that  his  answers  be  taken,  and  the  certificates  be 
made  out,  in  the  same  language.  Where  such  an  order  is  made,  it  must 
provide  for  the  payment,  by  the  applicant,  to  the  adverse  party,  of  a  reason- 
able 8u«»j,  fixed  therein,  for  the  expense  of  procuring  the  interrogatories,  in 
his  behalf,  to  be  translated.  The  judge,  who  settles  the  interrogatories, 
must  settle  them  in  the  foreign  language,  and  in  the  English  language ; 
and,  for  that  purpose,  he  may  call  in  the  assistance  of  one  or  more  experts, 
whose  compensation  must  be  fixed  by  the  judge,  and  paid  by  the  applicant. 
When  the  deposition  is  read  in  evidence,  it,  and  the  interrogatories,  must 
be  interpreted  into  the  Englia'.i  language,  as  if  the  witness,  being  unable  to 
speak  the  English  language,  was  personally  present  and  testifying. 

§  913.  Letters  rogatory  may  be  issued  from  either  of  the  courts  specified 
in  the  last  section,  in  its  discretion,  in  a  case  where  n  commission  may  be 
issued,  as  prescribed  in  this  article,  upon  satisfactory  proof,  by  affidavit, 
that  there  is  good  reason  to  believe,  that  the  ends  of  justice  will  be  better 
promoted  thereby,  than  by  the  issuing  of  a  commission  ;  notwithstanding 
that  a  commission  can  be  executed,  in  the  country  to  which  they  are  sent. 
Letters  rc^atory  can  be  issued  only  to  examine  one  or  more  witnesses,  upon 
w»>!tten  interrogatories,  annexed  thereto ;  which  must  be  framed  and  settled, 
and  tlie  depositions  must  be  returned,  as  prescribed  in  this  article,  with  re- 
spect to  the  interrogatories  annexed  to  a  commission,  and  the  depositiont 
taken  thereunder. 

ARTICLE  THIRD. 
Dkpositions,  taksv  within  the  State,  for  use  without  the  State. 

$  914.  In  what  cases  deposition  may  be  issued. 

taken.  {  918.  j!}«n'ce  of  the  peace  may  snb- 

915.  Sabpcena  to  witness.  poena  wiU^e^s. 

916.  Contents  of  subpoena.  919.  Taking  and  retnii:  of  deposition. 

917.  Subpoena  when  no  commisBiou  is  9S0.  Penalty  for  not  appearing. 

§  914.  A  party  to  an  action,  suit,  or  special  proceeding,  civil  or  criminal, 
pending  in  a  court  without  the  State,  either  in  the  United  States,  or  in  a 
foreign  country,  may  obtain,  in  the  manner  prescribed  in  tills  article,  the 
testimony  of  a  witness  within  the  State,  to  be  used  m  the  action,  suit,  or 
special  proceeding. 

§  915.  Where  a  commission  to  take  testimony,  within  the  State,  haa 
been  issued  from  the  court,  in  which  the  action,  suit,  or  special  proceeding 
is  pending ;  or  where  a  notice  has  been  given,  or  any  other  proceeding  haa 
keiia  taken,  for  the  purpose  of  tak'ng  the  testimony,  within  the  State,  pur- 
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•OAnt  to  the  laws  of  the  State  or  country,  wherein  the  court  is  located,  or 
pursuant  to  the  laws  of  the  United  States  if  it  is  a  court  of  the  United 
States ;  the  commission,  notice,  or  other  paper,  authorizing  the  testimony 
to  be  taken,  may  be  presented,  in  behalf  of  the  party  desiring  to  obtain  it, 
to  a  justice  of  the  supreme  court,  or  a  county  judge,  with  proof,  by  affidavit, 
that  the  testimony  of  the  witness  is  material  to  the  party.  The  judge  must 
thereupon  issue  a  subpoena  to  the  witness,  commanding  him  to  appear  be^ 
fore  the  commissioner  named  in  the  commission ;  or  before  a  commissioner, 
within  the  State,  for  the  State,  Territory,  or  foreign  country,  in  which  the 
notice  was  given,  or  the  proceeding  taken  ;  or  before  the  officer  designated 
in  the  commission,  notice,  or  other  paper,  by  his  title  of  office ;  at  a  time 
and  place  specified  in  the  subpoena,  to  testify  in  the  action,  suit,  or  special 
proceeding. 

§  916.  The  place,  where  the  witness  is  coiymanded  to  attend,'  must  be 
within  the  county  in  which  he  resides  or  sojourns ;  or,  if  it  is  in  another 
county,  not  more  than  forty  miles  distance  from  his  residence,  or  the  place 
of  his  sojourn. 

§  917.  [am*d  1877.]  Where  an  action,  suit,  or  special  proceeding  is 
pendmg  in  a  court  of  another  State,  or  of  a  Territory,  or  of  the  United 
States,  and  proof  is  made,  by^  affidavit,  to  the  satisfaction  of  a  justice  of 
the  supreme  court,  or  a  county  judge,  as  follows : 

1.  That  a  person,  residing  or  sojourning  within  the  state,  is  a  material 
witness  for  either  party. 

2.  That  a  commission,  to  take  the  testimony  of  the  witness,  has  not  been 
issued. 

3.  That,  according  to  the  course  and  practice  of  the  court,  in  which  the 
action,  suit,  or  special  proceeding  is  pending,  the  deposition  of  a  witness, 
taken  as  the  one  applied  for  is  required  to  be  taken,  is  authorized  to  be 
received  in  evidence  on  the  trial  or  hearing. 

The  judge  must  issue  a  subposua,  coinmanding  the  witness  to  appear 
before  him,  at  a  specified  time,  and  at  a  place  within  the  county  in  which  the 
witness  resides  or  sojourns,  to  testify  in  the  action,  suit,  or  special  pro- 
ceeding. 

§  918.  [arn^d  1877.]  Where  proof  is  made,  by  affidavit  or  otherwise,  to 
the  satisfaction  of  a  justice  of  the  peace  : 

1.  That  a  civU  action,  suit,  or  special  proceeding  is  pending  in  a  court  of 
another  State,  or  of  a  Territory,  or  of  the  United  States. 

2.  That  a  person,  residing  or  sojourning  in  the  town  or  city,  in  which  the 
Justice  resides,  is  a  material  witness  for  either  party. 

8.  That  according  to  the  practice  of  the  court,  in  which  the  action,  suit, 
or  special  proceeding  is  pending,  the  deposition  of  a  witness,  taken  as  the 
one  applied  for  is  required  to  be  taken,  is  authorized  to  be  recei/ed  in  evi> 
dence  on  the  trial  or  hearing. 

The  justice  mu.st  issue  a  subpoena,  commanding  the  witness  to  appear 
before  him,  at  a  specified  time,  and  at  a  place  within  the  town  or  city,  in 
which  the  witness  resides  or  sojourns,  to  testify  in  the  action,  suit  or  special 
proceeding. 

§  919.  The  officer  before  whom  a  witness  appears,  in  a  case  specified  in 
this  article,  must  take  down  his  testimony  in  writing;  and  must  certify  and 
transmit  it  to  the  court,  in  which  the  action,  suit,  or  special  proceeding  is 
pending,  as  the  practice  of  that  court  requires. 

§  920.  A  person,  who  fails  to  appear,  at  the  time  and  place  specified  in  a 
•ubpoena,  issued  as  prescribed  in  this  article,  and  duly  served  upon  him  ;  or 
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to  testify ;  or  to  8ubscril>e  his  dcpositfon,  when  correctly  taken  down ;  ia 
liable  to  the  penalties,  which  would  be  incurred  in  a  like  case,  if  he  waa 
subpoenaed  to  attend  the  trial  of  an  action  in  a  justice's  court ;  and,  for 
that  purpose,  the  officer,  before  whom  he  is  required  to  appear,  possesaet 
all  the  powers  of  a  justice  of  the  peace  upon  a  trial. 

TITLE  IV. 
Documentary  Evideruie, 

Article  1.  Docnmcntary  evidence,  as  a  sahBtftute  for  oral  testimony. 

2.  Proof  of  a  documeat  executed  or  remaining  within  the  State. 
8.  Proof  of  a  document  remaining  in   a   court  or  public  office  of  flM 
United  States,  or  executed  or  remaining  witiiout  the  State. 

ARTICLE  FIRST. 
Documentary  sviDENCEy  as  a  substitute  for  oral  testimony. 

I  OSl.  Certain  official  tertificatee,  evi-  S  926.  Affidavit  of    printer,   etc.,  evi- 
dence, dence. 

922.  Certificate,  etc.,  on  file,  evidence.  927.  Id.;  of  service  of  notice. 

923.  Notary^B  certificate,  evidence.  928.  Marriage  cerrificatc,  evidenee. 

924.  Notary^B  protetit  and  memoran-  '  9^.  Book    of    foreign   corporation  \ 

dum  ;  when  evidence.  wiien  evidence. 

925.  Proof   of   presentment,  etc.,  of  930.  When  a  copy  thereof  is  evidence. 

foreign  bills.  931.  How  copy  to  be  verified. 

§  921.  Where  the  officer,  to  whom  the  legal  custody  of  a  paper  belongs, 
certifies,  under  his  hand  and  official  seal,  that  be  has  made  diligent  examina- 
tion, in  his  office,  for  the  paper,  and  that  it  cannot  be  lound,  the  certificate 
is  presumptive  evidence  of  tlie  facts  so  certified,  as  if  the  officer  personailf 
testified  to  tlie  same. 

§  922.  Where  a  public  officer  is  required  or  authorized,  by  special  pro- 
▼ision  of  law,  to  make  a  certificate  or  an  affidavit,  touching  an  act  per- 
formed by  him,  or  to  a  fact  ascertained  by  him,  in  the  course  of  bis  official 
duty  ;  and  to  file  or  deposit  it  in  a  public  office  of  the  Sta4;e ;  the  certificate 
or  affidavit,  so  filed  or  deposited,  or  an  exemplified  copy  thoreof,  is  pre« 
snmptive  evidence  of  the  facts  therein  alleged,  except  where  the  effect 
thereof  is  declared  or  regulated,  by  special  provision  of  law. 

§  923.  [am'd  1877.]  The  certificate  of  a  notary  public  of  the  State, 
under  his  band  and  seal  of  office,  of  the  presentment  by  him,  for  accept- 
ance or  payment,  or  of  the  protest,  for  non-acceptance  or  non-payment,  of 
a  promissory  note  or  bill  of  exchange,  or  of  the  service  of  notice  thereof  on 
a  party  to  the  note  or  bill;  specifying  the  mode  of  giving  the  notice,  the 
reputed  place  of  residence  of  tlie  party  to  whom  it  was  given,  and  the  post- 
office  nearest  thereto  ;  is  presumptive  evidence  of  the  facts  certified,  unless 
the  party,  against  whom  it  is  offered,  has  served  upon  the  adverse  party, 
with  his  pleading,  or,  within  ten  days  after  joinder  of  an  issue  of  fact,  an 
original  affidavit,  to  the  effect,  that  he  has  not  received  notice  of  uon-accept- 
ance,  or  of  non-payment  of  the  note  or  bill.  A  verified  answer  is  not  suffi- 
cient as  an  affidavit,  within  the  meaning  of  this  section. 

§  924.  In  case  of  the  death  or  insanity  of  a  notary  public  of  the  State, 
or  of  his  absence  or  removal,  so  that  his  personal  attendance,  or  his  testi- 
mony, cannot  be  procured,  in  any  mode  prescribed  by  law,  his  original  pro- 
test, under  his  hand  and  official  seal,  the  genuineness  thereof  being  first  duly 
proved,  is  presumptive  evidence  of  a  demand  of  acceptance,  or  of  pay- 
ment, therein  stated ;  and  a  note  or  memorandum,  personally  made  or  signed 
by  him,  at  the  foot  of  a  protest,  or  in  a  regular  register  of  official  acts,  kept 
by  him^  is  presumptive  evidence  that  a  notice  of  non-aocepta&ce  or  nou- 
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payment  was  sent  or  delivered,  at  the  time,  and  in  the  manner,  stated  in 
the  note  or  memorandum. 

g  925.  Proof  of  the  presentment,  for  acceptance  or  payment,  of  a  prom- 
issory n')td  or  bill  of  exchange,  payable  in  another  State,  or  in  a  Territory, 
or  foreign  country,  or  of  a  protest  of  the  note  or  bill,  for  non-acceptance,  or 
non-payment,  or  of  the  service  of  notice  thereof,  on  a  party  to  the  note  or 
bill,  may  be  made,  in  any  manner  authorized  by  the  laws  of  the  State, 
Territory,  or  county,  where  it  was  payable. 

g  926.  [am^d  1877.]  The  affidavit  of  the  printer  or  publisher  of  a 
newspaper,  publiv«ihed  within  the  State,  or  of  his  foreman  or  principal  clerk, 
showing  the  publication  of  a  notice  or  other  advertisemenjt,  authorized  or 
required,  by  a  law  of  the  State,  to  be  published  in  that  newspaper,  annexed 
to  a  printed  copy  of  the  notice  or  other  advertisement,  may  be  read 
in  evidence  ;  and  is  presumptive  evidence  of  the  publication,  and,  also^  of 
the  matters  stated  therein,  showing  that  the  deponent  is  authorized  to  make 
the  affidavit.  But  this  section  does  not  apply  to  a  case,  where  the  affidavit 
is  required  by  law  to  be  filed,  unless  it  has  been  duly  filed  ;  or  to  a  case, 
where  the  mode  of  proving  a  publication  is  otherwise  specially  prescribed 
by  law. 

§  927.  Where  it  is  necessary,  upon  the  trial  of  an  action,  to  prove  the 
service  of  a  notice,  an  affidavit,  showing  the  service  to  have  been  made  by 
the  person  making  the  affidavit,  is  presumptive  evidence  of  the  service, 
upon  first  proving  that  he  is  dead  or  insane,  or  that  his  personal  attendance 
cannot  be  compelled,  with  due  diligence. 

§  928.  [am*d  1879.]  An  original  certificate  of  a  marriage,  within  the 
State,  made  by  the  minister  or  magistrate  by  whom  |t  was  solemnized  ;  the 
original  entry  thereof,  made,  pursuant  to  law,  in  the  office  of  the  clerk  of  a 
city  or  town,  within  the  State ;  or  a  copy  of  the  certificate,  or  of  the  entry, 
duly  certified,  is  presumptive  evidence  of  the  marriage.  , 

§  929.  Where  a  party  wishes  to  prove  an  act  or  transaction  of  a  foreign 
corporation,  the  book  or  books  of  the  corporation  may  be  used  for  that 
purpose,  as  presumptive  evidence,  whether  any  or  all  of  the  parties  are  or 
are  not  members  of  the  corporation. 

§  930.  If  an  original  book  is  not  produced  at  the  trial,  as  prescribed  id 
the  last  section,  a  copy  thereof,  or  an  entry  therein,  verified  as  prescribed 
in  the  next  section,  may  be  used,  with  like  effect  as  the  original  book ; 
provided  that  the  party,  intending  to  use  the  copy,  gives  the  adverse  party 
at  least  ten  days^  notice  of  his  intention,  specifying  briefly  the  nature  of  the 
evidence  proposed  to  be  given.  But  this  and  the  next  section  do  not  apply, 
where  the  foreign  corporation  is  a  party  to  the  action,  and  seeks  to  prove 
its  own  act  or  transaction,  in  its  own  behalf. 

§  931-  The  copy  must  be  verified  by  tbo  deposition,  taken  as  prescribed 
bj  law,  or  the  oral  testimoirr,  taken  at  the  trial,  of  the  person  who  made  it, 
or  of  a  person  who  has  examined  and  compared  it  with  the  original  book, 
or  the  entry  therein.  The  witness  must  testify  that  the  copy  produced  is 
correct ;  that  he  made  it,  or  compared  it  with  the  original ;  and  that  ho 
then  knew  that  the  original  book  so  copied,  or  containing  the  entry,  was 
the  book  of  the  corporation  ;  or  that  it  was  then  acknowledged  to  him  to 
be  such,  by  an  officer  or  receiver- of  the  corporation,  or  a  person  having  the 
custody  thereof,  naming  the  person  who  made  the  acknowledgment ;  and 
be  must  specify  where,  and  in  whose  custody,  the  original  was  then  kept. 
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ARTICLE  SECOND. 
Paoof  of  a  Document,  executed  or  bemaininq  within  the  State. 


I  932.  Statptes,  etc.;  bow  proved. 

938.  Copies  of  records  and  paj)er8  in 
certain  offices,  presumptive  evi- 
dence. 

934.  Id.;  of  papers  filed  with  town 
clerk. 

936.  Conveynnce,  when  acknowledged, 
or  record,  or  transcript  of  re* 
cord,  evidence. 

936.  Sach  eyidehce  may  be  rebutted. 


{  937.  What  inftruments  may  be 

knowledged. 
938.  Jui«tice*8  docket  and  tranncript 

evidence  before  him. 
989.  Transcript  from  juotioe's  dockwfc, 

evidence  generally. 

940.  Other  proof  of  proceedings  before 

justice. 

941.  Charter,     ordinances,     etc.,     of 

cities  and  villages. 


§  932.  [atn'd  1877.]  A  statute  or  joint  resolution,  passed  by  the  Legis- 
lature of  the  Stale,  may  be  read  in  evidence  from  a  newspaper,  desiguated 
its  proscribed  by  law,  to  publish  the  eame,  until  six  months  after  the  close 
of  the  session  at  which  it  was  passed;  and  at  any  time,  from  a  ToLume 
printed  under  the  direction  of  the  Secretary  of  State. 

§  933.  [ani'd  1879.]  A  copy  of  a  paper  filed,  kept,  entered,  or  record- 
ed, pursuant  to  law,  in  a  public  office  of  the  State,  the  officer  having  charge 
of  which  has,  pursuant  to  law,  au  official  seal ;  or  with  the  clerk  of  a  court 
of  the  State ;  or  with  the  clerk  or  secretary  of  either  house  of  the  Legisla- 
ture, or'of  any  other  public  body  or  public  board,  created  by  authority  of  a 
law  of  the  State,  and  having,  pursuant  to  law,  a  seal ;  or  a  transcript  from 
a  record,  kept,  pursuant  to  law,  in  such  a  public  office,  or  by  such  a  clerk 
or  secretary,  is  evidence,  as  if  the  original  was  produced.  But  to  entitle  it 
to  be  used  in  evidence,  it  must  be  certified  by  the  clerk  of  the  court,  under 
his  hand  and  the  seal  of  the  court ;  or  by  the  officer  having  the  custody  of 
the  original ;  or  his  deputy  or  clerk,  appointed  pursuant  to  law,  under  his 
official  seal  and  the  hand  of  the  person  certifying,  or  by  the  presiding  offi- 
cer,  secretary,*or  clerk  of  the  public  body  or  board,  appointed,  pursuant  to 
law,  under  his  hand,  and,  except  where  it  is  certified  by  the  clerk  or  secre- 
tary of  either  house  of  the  Legislature,  under  the  official  seal  of  the  body 
or  board. 

§  934.  A  copy  of  a  paper  filed,  pursuant  to  law,  in  the  office  of  a  town 
i^lcrk,  or  a  transcript  from  a  record  kept  therein,  pursuant  to  law,  certified 
by  the  town  clerk,  is  evidence,  with  like  effect  as  the  original. 

§935.  A  conveyance,  acknowledged  or  proved,  and  certified  in  the  nan- 
ner  prescribed  by  law,  to  entitle  it  to  be  recorded  in  the  connty  where  it  is 
offered,  is  evidence,  without  further  proof  thereof.  Except  as  otherwise 
specially  prescribed  by  law,  the  record  of  a  conveyance,  duly  recorded, 
within  the  State,  or  a  transcript  thereof,  duly  certified,  is  evidence,  with 
like  effect  as  the  original  conveyance. 

§  936.  The  certificate  of  the  acknowledgment,  or  of  the  proof  of  a  con- 
veyance, or  the  record,  or  the  transcript  of  the  record,  of  such  a  conteyance, 
is  not  conclusive ;  and  it  may  be  rebutted,  and  the  effect  thereof  may  be 
contested,  by  a  party  affected  thereby.  If  it  appears  that  the  proof  was 
taken  upon  the  oath  of  iin  interested  or  incompetent  witness,  the  convey- 
ance, or  the  record  or  transcript  thertof,  thall  not  be  received  in  evi- 
dence, until  its  execution  is  established  by  other  competent  proof. 

§  937.  Any  instrument,  except  a  promissory  note,  a  bill  of  exchange,  or 
a  last  will,  may  be  acknowledged,  or  proved,  and  certified,  in  the  manner 
prescribed  by  law  for  taking  and  certifying  the  ackoowledgment  or  proof 
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*>('  a  conveyance  of  real  property ;  and  thereupon  it  is  evidence,  as  ii  it  WM 
a  conveyance  of  real  property. 

§  938.  The  docket-book  of  a  justice  of  the  peace,  within  the  State,  or  a 
transcript  thei'eof,  eeitified  by  him^  is  evidence  before  him,  of  any  matter 
required  by  law  to  be  entered  by  him  therein. 

g  939.  A  transcript  from  the  docket-book  of  a  justice  of  the  peace, 
within  the  State,  subscribed  by  him,  and  authenticated,  by  a  certificate  of 
the  c?erk  of  the  couniy  in  which  the  justice  resides,  under  his  hand  and 
official  seal,  to  the  effect,  that  the  person,  subscribing  he  transcript,  was, 
at  the  date  of  the  judgment  therein  raentiuned,  a  justice  of  the  peace  of 
that  county ;  and  that  the  clerk  is  acquainted  with  his  handwriting,  and 
verily  believes  that  the  signature  to  the  transcript  is  genuine ;  is  evidence  of 
any  matter  stated  in  the  transcript,  which  is  required  by  law  to  [be]  entered 
by  the  justice  in  his  docket-book. 

§  940m  [am*d  18^7.]  The  proceedings  in  an  action  brought,  or  a  special 
proceeding  instituted,  before  a  justice  of  the  peace,  within  the  State,  may 
also  be  proved  by  the  oath  of  the  justice.  In  case  of  his  death  or  absence, 
they  may  be  proved  by  the  original  minutes  of  the  proceedings,  kept  by 
him,  pursuant  to  law,  accompanied  with  proof  of  his  handwriting ;  or  by  a 
copy  of  the  minutes,  sworn  to,  by  a  competent  witness,  as  having  been 
compared  with  the  original  entries,  with  proof  that  thuse  entries  were  in 
the  handwriting  of  the  justice. 

§  941.  [arn'd  1877.]  An  act,  ordinance,  resolutl^,  by-law,  rule  or  pro- 
ceeding of  the  common  council  of  a  city,  or  of  the  board  of  trustees  of  an 
incorporated  village,  or  of  a  board  of  supervisors,  within  the  State,  may  be 
read  in  evidence,  either  from  a  copy  thereof,  certified  by  the  city  clerk, 
village  clerk,  clerk  of  the  common  council,  or  clerk  of  the  board  of  super- 
visors ;  or  from  a  volume  printed  by  authority  of  the  common  council 
of  the  city,  or  the  board  of  trustees  of  the  village,  or  the  board  of  super- 
▼isors. 

ARTICLE  THIRD. 

PrOOV    of    ▲  DOCUMEMT,    REMAIMING    IN    ▲   CoURT    OR    PUBLIC    OlTIOI    OV 

THE  United  States,  or  executed  or  remaining  without 

THE  Stats. 


943. 

945. 
946. 
•47. 


I  9^.  Tranpcrlpt  of  docket,  etc.,  of  jni- 
tice  of  adjoinine  State. 
049.  Id.;  how  authenticaied. 

950.  Oiber  proof. 

951.  Proof  may  be  rebutted. 

952.  Copies  of  records  of  conrta  of 
forei<{D  couDtriee ;  how  authen- 
ticated. 

953.  Other  proof. 

954.  Thi0  article  do<^s  not  declare  ^- 
feet  of  record,  etc. 

955.  [BepeaUd  18r7.] 

956.  jDocaments  from  foreign  comi> 
tries ;  how  aathenticaled. 

g  942.  A  printed  copy  of  a  statute,  or  other  written  law,  of  another 
State,  or  of  a  Territory,  of  a  foreign  country,  or  a  printed  copy  of  a  proc- 
lamation, edict,  decree,  or  ordinance,  by  the  executive  power  thereof,  con- 
tained in  a  book  or  publication,  purporting  or  proved  to  have  been  pub- 
lished by  the  authority  thereof,  or  proved  to  be  commonly  admitted,  aa 
•Tidence  of  the  existing  law,  in  the  judicial  tribunals  thereof,  is  presump- 
tive evidence  of  th^  statute,  law,  proclamation,  edict,  decree,  or  ordinanot, 


%  942.  Printed  copies  of  laws  of  another 

State,  etc. 
Copies  of  records  *  of    Uvlted 

StaU'S  courts. 
Id.;  of  documents  on  file  in  de-- 

partmcnts  of  United  States. 
Record  of  bill   of  sale,  etc.,  of 

vei^seIs. 
Conveyance  of  land  withont  the 

Stale. 
Ixemplification  of  record  of  con- 
veyance of  land   without   the 

State. 
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The  unwritten  or  common  law  of  another  State,  or  of  a  Territory,  or  of  a 
foreign  country,  may  be  pxx)ved,  as  a  fact,  by  oral  evidence.  The  books  of 
repOi  t8  of  cases,  adjudged  in  the  courts  thereof,  must  also  be  admitted,  ai 
presumptive  evidencte  of  the  unwritten  or  common  law  thereof. 

g  943.  A  copy  of  the  record,  or  any  other  proceeding,  of  a  court  of  the 
United  States,  is  evidence,  when  certified  by  the  clerk  or  officer,  in  whose 
custody  it  is  required  by  law  to  be. 

§  944.  [am*d  1877  &  1879.]  A  copy  of  a  record  or  other  paper,  remain- 
ing  in  a  department  of  the  government  of  the  United  States,  is  evidence, 
when  certified  by  the  head,  or  acting  chief  ofScer,  for  the  time  bemg,  of 
that  department ;  or  when  certified  by  the  oflScer  in  whose  charge  it  is,  pur- 
suant to  a  statute  of  the  United  States  or  otherwise  in  accordance  with  a 
statute  of  the  United  States,  relating  to  certifying  the  same.  The  record 
of  the  observations  of  the  weather,  taken  under  the  direction  of  the  signal 
service  of  the  United  States,  when  certified  by  the  officer  \fi  charge  thereof, 
at  the  place  where  they  were  taken  and  are  kept,  is  presumptive  evidence 
of  the  matters  of  fact  stated  therein. 

g  945.  The  record  of  a  bill  of  sale,  mortgage,  hypothecation,  or  convey- 
ance of  a  vessel,  belonging  to  a  port  or  place,  within  the  United  States, 
recorded  in  tlie  office  of  the  collector  of  customs,  where  the  vessel  is  regis- 
tered or  enrolled,  which  was  acknowledged  or  proved,  before  it  was  recorded, 
in  like  manner  as  a  deed  to  be  recorded  within  the  State ;  or  a  transcript  of 
such  a  record,  duly  certified  by  the  collector ;  is  evidence,  with  the  like 
effect  as  the  original. 

§  946.  A  conveyance  of  real  property,  situated  without  the  State,  ac- 
knowledged, or  proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded 
within  the  county  wherein  it  is  offered  in  evidence,  is  evidence,  without 
further  proof  tliereof,  as  if  it  related  to  real  property  situated  within  the 
State.  A  conveyance  of  real  property,  situated  within  another  State,  or  a 
Territory  of  the  United  States,  which  has  been  duly  authenticated,  accord- 
ing to  the  laws  of  that  State  or  Territory,  so  as  to  be  read'in  evidence  in  the 
courts  thereof,  is  evidence  in  like  manner. 

§  947.  An  exemplification  of  the  record  of  a  conveyance  of  real  property 
situated  without  the  State,  and  within  the  United  States,  which  has  been 
recorded  in  the  State  or  Territory,  where  the  real  property  is  situated,  pur- 
suant to  the  laws  thereof,  when  certified  under  the  hand  and  seal  of  the 
officer,  h.iving  the  custody  of  the  record,  is,  if  the  original  cannot  be  pro- 
duced, presumptive  evidence  of  the  conveyance,  and  of  the  due  execution 
thereof. 

g  948.  A  transcript  from  the  docket-book  of  a  justice  of  the  peace, 
within  an  adjoining  State,  of  a  judgment  rendered  by  him  ;  a  transcript  of 
his  minutes  of  the  proceedings  in  the  cause,  previous  to  the  judgment ;  or 
of  an  execution  issued  thereon  ;  or  of  the  return  of  an  execution  ;  when 
But>8cribed  by  the  justice,  and  authenticated  as  prescribed  in  the  next  sec- 
tion, is  presumptive  evidence  of  his  jurisdiction  in  the  cause,  and  of  the 
mattei-8  shown  by  the  transcript. 

g  949.  Such  a  transcript  must  be  authenticated  by  a  certificate  of  the 
justice,  annexed  thereto,  to  the  effect,  that  it  is  in  all  respects  correct,  and 
that  he  had  jurisdiction  of  the  cause ;  and  also  by  a  certificate  of  the  clerk 
or  prothonotary  of  ihe  county,  in  which  the  justice  resided  at  the  time  of 
rendering  the  judgment,  under  his  hand  and  the  seal  of  the  court  of  com- 
mon pleas,  or  other  county  court  of  the  county,  to  the  effect  that  the  per- 
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fK>n,  subscribing  the  certificato  attached  to  the  transcript,  was,  at  the  date 
of  the  judgment,  a  justice  of  the  peace  of  that  county ;  and  that  the  signa- 
■    tnre  thereto  is  \n  his  own  handwriting. 

g  950.  The  judgment  and  other  proceedings,  and  the  ;ustice*s  authority 
to  render  the  judgment,  may  also  be  proved,  by  tho  production  of  the 
docket,  or  of  a  copy  of  a  judgment  or  other  proceedlnus ;  and  the  oral 
ieBtimony  of  the  justice,  to  the  truth  and  correctness  thereof,  and  to  hia 
authority  to  render  the  judgment. 

g  951.  The  last  three  sections  do  not  prevent  tho  introduction  of  evidence, 
to  controvert  any  of  the  proof,  in  relation  to  the  validity  of  a  judgment 
therein  specified.. 

§  952.  A  copy  of  a  record,  or  other  judicial  proceeding,  of  a  court  of  a 
'  foreign  eonntry,  is  evidence,  when  authenticated  as  follows  : 

1.  By  the  attestation  of  the  clerk  of  the  court,  with  the  seal  of  the  court 
affixed,  or  of  the  officer  in  whose  custody  the  record  is  legally  kept,  under 
the  seal  of  his  office. 

2.  By  a  certificate  of  the  chief-judge  or  presiding  magistrate  of  the  court 
to  the  eifect,  that  the  person,  so  attesting  the  record,  is  the  clerk  of  the 
court ;  or  that  be  is  the  officer,  in  whose  custody  the  record  is  required  by 
Law  to  be  kept ;  and  that  his  signature  to  the  attestation  is  genuine. 

S.  By  the  certificate,  under  the  great  or  principal  seal  of  the  government, 
under  whose  authority  the  court  is  held,  of  the  Secretary  of  State,  or  other 
officer  having  the  custody  of  that  seal,  to  the  effect,  that  the  couit  is  duly 
.  constituted,  specifying  generally  the  nature  of  its  jurisdiction ;  and  that  the 
signature  of  the  chief-judge  or  presiding  magistrate,  to  the  certificate 
specified  in  the  last  subdivision  is  genuine. 

§  953.  A  copy  of  a  record,  or  other  judicial  proceeding,  of  a  court  of  a 
foreign  country,  attested  by  the  seal  of  the  court,  in  which  it  remains,  must 
ftlso  be  admitted  in  evidence,  upon  due  proof  of  the  following  facts : 

1.  That  the  copy  offered  has  been  compared  by  the  witness  with  the  origi- 
nal, and  is  an  exact  transcript  of  the  whole  of  the  original. 

2.  That  the  original  was,  when  the  copy  was  made,  in  the  custody  of  the 
clerk  of  the  court,  or  other  officer  legally  having  charge  of  it. 

8.  That  the  attestation  is  genuine. 

§  964.  [am'd  IS??.]  Nothing  in  this  article  is  to  be  construed,  as  declar- 
ing the  effect  of  a  record  or  other  judicial  proceeding  of  a  foreign  country^ 
authenticated,  so  as  to  be  evidence. 

§  955.  [Repealed  1877.] 

§  966.  [ani*d  1877.]  A  copy  of  a  patent,  record  or  other  document 
remaining  of  record  in  a  public  office  of  a  foreign  country,  certified  accord- 
ing to  the  form  in  use  in  that  country,  is  evidence  when  authenticated  aa 
follows : 

1.  By  the  certificate  under  the  hand  and  official  seal  of  a  commissioner 
appointed  by  the  governor  to  take  the  proof  or  acknowledgment  of  deeds 
in  that  country,  to  the  effect  that  the  patent,  record  or  document  is  of  record 
in  the  public  office,  and  that  the  copy  thereof  is  correct  and  certified  in  due 
form. 

2.  By  a  certificate  under  the'  hand  and  official  seal  of  the  Secretary  of 
State  annexed  to  that  of  the  commissioner,  to  the  same  effect  as  prescribed 
by  law  for  the  authentication  of  the  certificate  of  such  a  commissioner,  upon 
R  conveyance  to  be  recorded  within  the  State.     The  certificate  of  the  com- 
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Bissioiierf  thus  authenticated,  is  presumptive  eviicnce  that  the  copy  of  tbo 
patent,  record  or  document  is  certified  according  to  the  form  in  use  in  Um 
foreign  coumry. 

TITLE   V. 
Miscellaneous  provisions, 

I  957.  Form  of  certificates  to  copies,  etc.  stamped  ;  but  private  seal  not. 

958.  Certificate  DiuBt  be  sealed.  $  961.  Surrogates,  clerks^  etc.,  to  searcb 

959.  Qualification  of  last  section.  flies,  and  to  certify,  etc. 

960.  public  or  corporate  seal  may  be  968.  Saving  clause. 

§  957.  Where  a  transcript,  exemplification,  or  certified  copy  of  a  record 
or  other  paper,  is  declared  by  la'v  to  be  evidence,  and  special  provision  is 
not  made  for  the  form  of  the  certificate,  in  the  particular  case,  the  person, 
authorized  to  certify,  must  state,  in  his  certificate,  that  it  has  been  com- 
pared by  him  with  the  original,  and  that  it  is  a  correct  transcript  therefrom, 
and  of  the  whole  of  the  original. 

§  968.  If  the  officer,  or  the  court,  body,  or  board,  in  whose  custody  an 
original  paper,  specified  !n  the  last  section,  is  required  to  be,  by  the  laws  of 
the  State,  or  of  another  State,  or  of  the  United  States,  or  of  a  Territory 
thereof,  or  of  a  foreign  country,  has,  pursuant  to  those  laws,  an  official  seal, 
the  certificate  must  be  attested  by  that  ^^1.  If  the  certificate  is  made  by 
the  Clerk  of  a  county,  witnm  the  State,  it  must  be  attested  by  the  seal  of 
the  county. 

§  959.  [anCd  187'i.]  The  last  section  does  not  require  the  seal  of  a 
court  to  be  affixed  to  a  certified  copy  of  an  order,  or  of  a  paper  filed  there- 
in, or  entry  made,  where  the  copy  is  used  in  the  same  court,  or  befare  an 
officer  thereof ;  or,  in  the  supreme  court,  where  it  is  used  in  a  circuit  court, 
or  a  court  of  oyer  and  terminer. 

§  960.  \anCd  1877.]  Where  a  seal  of  a  public  officer  or  of  a  corpora- 
tion is  authorized  or  required  by  law,  it  may  be  impressed  directly  on  th« 
paper. 

§  961.  A  surrogate,  county  clerk,  register,  clerk  of  a  court,  or  other  per. 
son,  having  the  custody  of  the  records  or  other  papers  in  a  public  office, 
withiu  the  State,  must,  upon  request,  and  upon  payment  of,  or  offer  to  pay, 
the  fees  allowed  by  law,  or,  if  no  fees  are  expressly  allowed  by  law,  fees  at 
the  rate  allowed  to  a  county  clerk  for  a  similar  service,  diligently  search  the 
files,  p>ipers,  records,  and  dockets  in  his  office ;  and  either  make  one  or 
more  transcripts  therelrom,  and  certify  to  the  correctness  thereof,  and  to 
the  search,  or  certify  that  a  document  or  paper,  of  which  the  custody  legally 
belongs  to  him,  cannot  be  found.  If  he  refuses,  or  unreasonably  neglects 
or  delays,  to  make  such  a  search,  or  to  furnish  such  a  transcript  or  certifi- 
cate, or  makes  a  false  certificate,  he  is  guilty  of  a  misdemeanor. 

§  962.  Nothing  in  title  fourth  of  this  chapter  prevents  the  proof  of  a 
fM^T.  act.  record,  proceeding,  document,  or  other  paper  or  writing,  accord- 
ing to  the  rules  of  the  common  law,  or  by  any  other  competent  proof. 
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CHAPTER  X. 

TRIALS  ;'  INCLUDING  JURORS  AND  JURIES. 

TITLE     I. — Trials  generally;  including  exceptions  and  motion  vo« 

A   NEW    TRIAL. 

TITLE  IL — Trials  without  a  jury. 

TITLE  III. — Trial  jurors,  except  in  New  York  and  Kings  counties  ; 

MODE     of     selecting     THEM,    AND  OP  PROCURING     THEIR    AT- 
.  TENDANCE. 

TITLE  IV. — Trial  jurors  in  New  York  and  Kings  counties;   mods 

OP     selecting     them,     AltD     OP     PROCURING     THEIR     ATTEND- 
ANCE. 

TITLE    v.— Trial  by  jury. 

TITLE  VL — Miscellaneous   provisions;  including  those  relating  to 

EMBRACERY  AND  OTHER   ACTS  OP  MISCONDUCT. 

TITLE  I. 
IVials  generaJHy  ;  including  exceptions  and  motion  for  a  new  triaL 

AsncLS  1.  Iseaee,  «nd  the  mode  of  trial  thereof. 
2.  The  place  of  trial. 
8.  Bxceptions,  case,  and  motion  for  a  new  trial. 

ARTICLE  FIRST. 

Issues,  and  the  Mode  op  Trial  thereop. 

I  663.  iBsnes  defined,  different  kinds  of       $  972.  Trial    of   the   remainder  of  the 

issues.  issues. 

964.  "When  issnes  of  law  arise  ;  when  978.  [Repealed  1877.] 

i8.«ues  of  fact  arise.  974.  Counterclaim  to  be  deemed   an 

9G5.  Issues  to  be  judicially  examined  action,    within    the    foregoiug 

by  a  trial.  sections. 

966.  Order  of  trial,  where  issues  of  075.  Immaterial  issues   need  not   be 

law  and  of  fact   arise   in   the  tried. 

same  action.  976.  What  issnes  to  be  tried  before 

967.  Bat  court  may  direct  the  order,  one    judge  ;  regulation  of  trial 

etc.,  of  disposition  of  the  issues.  in  the  supreme  court. 

968.  What  issues  of  fact  are   triable  977.  !Notice  of  trial  and  note  of  issue. 

bv  a  jury.  978.  Order  of  disposition  of  issues  at 

0G9.  What  issues  are  triable  by   the                    a  jury  term. 

court.  979.  Id.:  when  a  jury  does  not  attend. 

9T0.  Order  for  trial  by  jury,  of  spe-          080.  £itaer  party  may  bring  ist»ue  to 

ciflc  questions  of  fact,  when  of                    trial. 

right.  981.  Wbat  papers  to  be  furnished  on 

971.  Id. ;  when  discretionary.  trial,  and  by  whom. 

§  963.  The  issues,  treated  of  in  this  chapter,  are  those  only  which  are 
iresented  by  the  pleadings.  An  iisue  arises  where  a  fact,  or  a  conclusion 
sf  law,  is  maintained  by  one  party  and  controverted  by  the  other.  Issues 
Are  of  two  kinds  : 

1.  Of  law ;  and 

2.  Of  fact. 

§  964.  An  issue  of  law  arises  only  upon  a  demurrer.  An  issue  of  fact 
irises,  in  either  of  the  following  cases : 

1.  Upon  a  denial,  contained  in  the  answer,  of  a  material  allegation  of 
%he  complaint,  or  upon  an  allegation,  contained  in  the  answer,  that  the 
defendant  has  not  sufficient  knowledge  or  information  to  form  a  belief, 
with  respect  to  a  material  allegation  of  the  complaint. 
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2.  Upon  a  similar  denial  or  allegation,  contained  in  the  reply,  with  res- 
pect to  a  material  allegation  of  the  answer. 

S.  Upon  a  material  allegation  of  new  matter,  contained  in  the  answer, 
not  requiring  a  reply ;  unless  an  issue  of  law  is  joined  thereupon. 

4.  Upon  a  material  allegation  of  new  matter,  contained  iu  the  reply ; 
unless  an  issue  of  law  is  joined  thereupon. 

§  966.  [am'd  1879.]  An  issue,  either  of  law  or  of  fact,  must  be  tried 
as  prescribed  in  this  chapter,  unless  it  is  disposed  of  as  prescribed  in 
chapter  sixth  of  this  act.    X.  1879,  c.  642. 

§  966.  [am*d  1877.]  Where  an  issue  of  law  and  an  issue  of  fact  arise 
in  one  action,  the  issue  of  law  must  be  first  disposed  of,  except  as  other- 
wise prescribed  in  the  next  section. 

§  967.  [am^d  1877.]  A  separate  trial,  between  the  pUintiff  and  one  or 
more  defendants,  of  some  or  all  of  the  issues  of  fact,  or  one  trial  of  some 
or  all  of  the  issues  of  law,  or  a  change  in  the  order  of  disposition  of  the 
issues,  may  be  directed  by  the  court,  in  its  discretion.  Such  a  direction 
may  be  given,  in  an  order,  made  upon  notice ;  or,  except  where  an  applica- 
tion for  such  an  order  has  been  denied,  it  may  be  given,  by  the  judge  hold- 
ing the  term,  where  those  issues  are  regularly  upon  the  calendar  for  trial, 
either  with  or  without  the  entry  of  an  order. 

§  968.  [am^d  1877.]  In  each  of  the  following  actions,  an  issue  of  fact 
must  be  tried  by  a  jury,  unless  a  jury  trial  is  waived,  or  a  reference  is 
directed: 

1.  An  action,  in  which  the  complaint  demands  judgment  for  a  sun  ut 
money  only. 

2.  An  action  of  ejectment ;  for  dower ;  for  waste ;  for  a  nuisance ;  or  to 
recover  a  chattel. 

§  969.  An  issue  of  law,  in  any  action,  and  an  issue  of  fact  in  an  action 
not  ppecified  in  the  last  section,  or  wherein  provision  for  a  trial  by  a  jury 
is  not  expressly  made  by  law,  must  be  tried  by  the  court,  unless  a  reference 
or  Ji  jury  trial  is  directed. 

§  970.  [am'd  1877.]  Where  a  party  is  entitled,  by  the  Constitution,  or 
by  express  provision  of  law,  to  a  trial,  by  a  jury,  of  one  or  more  issues  of 
fact,  in  an  action  not  specified  in  section  nine  hundred  and  sixty-eight  of 
this  act,  he  may  apply  upon  notice  to  the  court  for  an  order,  directing  all 
the  questions,  arising  upon  those  issues,  to  be  distinctly  and  plainly  staled 
for  trial  accordingly.  Upon  the  hearing  of  the  application,  the  court  must 
cause  the  issues,  to  the  trial  of  which,  by  a  jury,  the  party  is  entitled,  to  be 
distinctly  and  plainly  stated.  The  subsequent  proceedings  are  the  same,  as 
where  questions,  arising  upon  the  issues,  are  stated  for  trial  by  a  jury,  in  a 
case  where  neither  party  can,  as  of  right,  require  such  a  trial ;  except  that 
the  finding  of  the  jury,  upon  each  question  so  stated,  is  conclusive  in  the 
action,  unless  the  verdict  is  set  aside,  or  a  new  trial  is  granted. 

§971.  [am*d  1877.]  In  an  action,  where  a  party  is  not  entitled,  as  of 
right,  to  a  trial  by  a  jury,  the  court  may,  in  its  discretion,  upon  the  appli- 
cation of  either  party,  or  without  application,  direct  that  one  or  more  ques- 
tions of  fart,  arising  upon  the  issues,  be  tiled  by  a  jury,  and  may  cause 
those  questions  to  be  distinctly  and  plainly  stated  for  trial  accordingly. 

§  972.  [am*d  1877.]  If  the  questions,  directed  to  be  tried  by  a  jury,  as 
prescribed  in  the  last  two  sections,  do  not  embrace  all  the  issues  of  fact  m 
the  action,  the  remaining  issues  of  fact  must  be  tried  by  the  court,  or  by  s 
rtferts. 
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§  973.  [Repealed  1877.] 

^  974.  [am*d  1877.]  Where  the  defendant  interposes  a  counterclaim, 
and  thereupon  demands  an  affirmative  judgment  against  the  plaintiff,  the 
mode  of  trial  of  an  issue  of  fact,  arising  thereupon^  is  the  same,  as  if  it 
arose  in  an  action,  brought  by  the  defendant,  iigaiust  the  plaintiff,  for  the 
cause  of  action  stated  in  the  counterclaim,  and  demanding  the  same  judg- 
ment. 

§  976.  An  issue,  the  disposition  of  which  is  not  necessary  to  enable  the 
court  to  render  the  appropriate  judgment,  is  not  required  to  t>e  tried. 

§  976.  An  issue  of  law,  or  an  issue  of  fact,  triable  by  a  jury  or  by  the 
court,  must  be  tried  at  a  term  held  by  one  judge  only,  except  as  otherwise 
prescribed  in  section  two  hundred  ninety-seven  of  this  act.  In  the  supreme 
court,  an  issue  of  fact,  triable  by  a  jury,  must  be  tried  in  the  circuit  court ; 
and  an  issue  of  fact,  triable  by  the  court,  or  an  issue  of  law,  may  be  tried 
In  the  circuit  court,  or  at  a  special  term  of  the  supreme  court,  as  prescribed 
in  the  general  rules  of  practice. 

g  977  [am*d  1877  k  1882.]  At  any  time  after  the  joinder  of  issue,  and 
at  least  fourteen  days  before  the  commencement  of  the  term,  either  party 
may  serve  a  notice  of  trial.  The  party  serving  the  notice  must  file  with 
the  clerk  a  note  of  issue,  stating  the  title  of  the  action  ;  the  names  of  the 
attorneys;  the  time  when  the  last  pleading  was  served ;  the  nature  of  the 
issue,  whether  of  fact  or  of  law  ;  and,  if  an  issue  of  fact,  whether  it  is  tri- 
able by  a  jury,  or  by  the  court,  without  a  jury.  The  note  of  issue  must  be 
filed,  at  least  twelve  days  before  the  commencement  of  the  term.  The  cleik 
must  thereupon  enter  the  cause  upon  the  calendar,  according  to  the  date  of 
the  issue.  The  clerk  must  prepare- the  calendar  and  have  the  necessary 
copies  ready  for  distribution  at  least  five  days  before  the  commencement  of 
the  term.  In  the  city  and  county  of  New  York,  and  in  the  county  of  Kings, 
where  a  party  has  served  a  notice  of  trial,  and  filed  a  note  of  issue,  for  a 
term,  at  which  the  cause  is  not  tried,  it  is  not  necessary  for  him  to  serve  a 
new  notice  of  trial,  or  file  a  new  note  of  issue  for  a  succeeding  term  ;  and 
the  action  must  remain  on  the  calendar  until  it  is  disposed  of. 

g  978.  [am'd  1877.]  The  issnes  on  the  calendar  must  be  arranged  bj 
the  clerk,  in  the  following  order : 

1.  Issues  of  fact. 

2.  Issues  of  law. 

Where  a  jury  is  in  attendance,  the  issues  must  be  disposed  of  in  the 
same  order ;  unless,  for  the  convenience  of  parties,  or  the  dispatch  of  busi- 
ness, the  judge  holding  the  term  otherwise  directs. 

§  979.  Where  a  jury  is  not  in  attendance,  issues  of  law  have  a  prefer 
ence  over  issues  of  fact ;  unless  the  judge  holding  the  term  otherwise  di- 
rects. 

§980.  [am* d  1817.]  Either  party,  who  has  served  the  notice,  may 
bring  the  issue  to  trial ;  and,  in  the  absence  of  the  adverse  party,  unless 
the  judge  holding  the  term,  for  good  cause,  otherwise  directs,  may  proceed 
with  the  cause,  and  take  a  dismissal  of  the  complaint,  or  a  verdict,  decision, 
or  judgment,  as  the  case  requires.  An  inquest,  for  want  of  an  affidavit  of 
merits,  cannot  be  taken  where  the  answer  is  verified. 

§  981.  Where  the  issue  is  brought  to  trial  by  the  plaintiff,  he  must  fur- 
nish the  court  with  copies  of  the  summons  and  pleadings,  and  of  the  offer, 
II  Ri^y  ^as  beei»  made.    Where  the  issue  is  brought  to  tit^l  by  the  defend- 
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ant,  and  the  plaintiff  does  not  furniah  those  papers,  they  must  be  famished 
bj  the  defeudaut. 

ARTICLE  SECOND. 
The  Place  of  Trial. 

(  962.  Certain  actions  to  be  tried,  where       i  967.  When    conrt  n*.a7   chan|[;e    Um 

the  8nl>ject  thereof  is  eitaated.  place  of  txial. 

968.  Other  actions,  where   the  cause  068.  Effect  of  changing  the  place  of 

thereof  arose.  trial. 

064.  Other  Hctions,  according  to  the  969.  Effect  of  order  changing  pU^ce  of 

ret<id6nce  of  the  parties.  trial. 

965.  Place  of  trial,  if  proper  tonnty  990.  Issues  of  law,  where  triable. 

not  de^•ignated.  991.  This   article  applicable  only  to 
986.  Defendant  may  demand  change  ;  the  supreme  court. 

proceedings  thereupon. 

§  982.  Each  of  the  following  actions  mast  be  tried  in  the  county, 
in  whiiih  the  subject  of  the  action,  or  some  part  thereof,  is  situated :  an  ac- 
tion of  ejectment ;  for  the  partition  of  real  property  ;  for  dower ;  to  fore- 
close a  mortgage  upon  real  property,  or  upon  a  chattel  real ;  to  compel  the 
determination  of  a  claim  to  real  property ;  for  waste ;  for  a  nuisance ;  or 
to  procure  a  judgment,  directing  a  conveyance  of  real  property  ;  and  every 
other  action  to  recover,  or  to  procure  a  judgment,  establishing,  determining, 
defiuing,  forfeit mg,  annulling,  or  otherwise  affecting,  an  estate,  right,  title, 
lien,  or  other  interest,  in  real  property,  or  a  chattel  real.  But  where  all  the 
real  property,  to  which  the  action  relates,  is  situated  without  the  State,  the 
action  must  be  tried,  as  prescribed  in  section  nine  hundred  and  eighty-four 
of  this  act. 

§  983.  [ani'd  1877.]  An  actiou  for  either  of  the  following  causep, 
must  be  tried  in  the  county,  where  iLd  cause  of  action,  or  some  part  thereof, 
arose : 

1.  To  reccTcr  a  penalty  or  forfeiture,  imposed  by  statute,  except  that, 
where  the  offence,  for  which  it  is  imposed,  was  committed  on  a  lake,  river, 
or  other  stream  of  water,  situated  in  two  or  more  counties,  the  action  may 
be  tried  in  any  county  bordering  on  the  lake,  river,  or  stream,  and  opposite 
to  the  place  where  the  offence  was  committed. 

2.  Against  a  public  officer,  or  a  person  specially  appointed  to  execute  hia 
duties,  for  an  act  done,  in  virtue  of  his  office,  or  for  an  omission  to  perform 
a  duty,  incident  to  his  office ;  or  against  a  person,  who  by  the  command  or 
in  the  aid  of  a  public  officer,  has  done  anything  touching  his  duties. 

3.  To  recover  a  chattel  distrained,  or  damages  for  distraining  a  chattel. 

§  984.  An  action,  not  specified  in  the  last  two  sections,  must  be  tried  io 
the  county,  in  which  one  of  the  parties  resided,  at  the  commencement  there- 
of.  If  neither  of  the  parties  then  resided  in  the  State,  it  may  be  tried  in 
any  county,  which  the  plaintiff  designates,  for  that  purpose,  in  the  title  of 
the  complaint. 

g  986.  If  the  county,  designated  in  the  complaint,  as  the  place  of  trial, 
is  not  the  proper  county,  the  action  may  notwithstanding  be  tried  therein  ; 
unless  the  place  of  trial  is  changed  to  the  proper  county,  upon  the  demand 
of  the  defendant,  followed  by  the  consent  of  the  plaintiff,  or  the  order  oi 
the  <;ourt. 

§  986.  Where  the  defendant  demands  that  the  action  be  tried  in  the 
proper  county,  his  attorney  must  serve  upon  the  plaintiff^s  attorney,  with 
the  answer,  or  before  service  of  the  answer,  a  written  demand  accordingly. 
The  demand  must  specify  the  county,  where  the  defendant  requires  the  ao> 
tionto  be  tried.     Jf  the  plaiutiff^s  attorney  does  not  serve  bis  written  con* 
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neiit  to  the  cbadge,  as  proposed  by  the  defendant,  within  five  days  after 
service  of  the  demand,  the  defendant's  attorney  may,  within  ten  days  there- 
after, serve  notice  of  a  motion  to  change  the  place  of  trial. 

§  987.  The  court  may,  by  order,  change  the  place  of  trial,  i.i  either  of 
the  following  cases : 

1.  Where  the  county,  designated  for  that  purpose  in  the  complaint,  lii 
not  the  proper  county. 

2.  Where  there  is  reason  to  believe,  that  an  impartial  trial  cannot  b« 
bad  in  the  proper  county. 

8.  Where  the  convenience  of  witnesses,  and  the  ends  of  justice,  will  be 
promoted  by  the  change. 

§  988.  [am'd  1877.]  Where  the  place  of  trial  is  changed  to  another 
oounty,  the  subsequent  proceedings  shall  be  had  in  the  county  to  which  the 
change  is  made,  the  same  us  if  it  had  been  designated  in  the  complaint,  aH 
the  plaice  of  trial  ;  except  as  otherwise  directed  by  the  court,  or  provided 
by  the  written  consent  of  the  partie«i,  filed  with  the  clerk.  And  the  clerk 
of  the  county,  from  which  it  is  changed,  must  forthwith  deliver  to  the  clerk 
of  the  county,  to  which  it  is  changed,  all  papers  filed  in  the  action,  and  ce^ 
tified  copies  of  all  minutes  and  entries  relating  thereto,  which  must  be  filed, 
entered,  or  recorded,  as  the  case  requires,  in  the  office  of  the  last-named 
clerk. 

§  989.  [am*d  1877.]  An  order  to  change  the  place  of  trial  takes  effect, 
upon  the  entry  thereof,  in  the  office  of  the  clerk  of  the  county,  from  which 
the  place  of  trial  is  changed.  But  for  the  purposes  of  the  place  of  hearing 
a  motion  to  set  it  aside,  or  an  appeal  therefrom,  the  place  of  trial  is  deemed 
unchanged. 

§  990.  [ani'd  1879.]  An  issue  of  law  may  be  tried  in  any  county, 
within  the  judicial  district  embracing  the  county  wherein  the  action  is  tria- 
ble ;  but  after  the  trial,  the  decision,  and  all  other  papers  relating  to  the 
trial  roust  be  filed,  and  the  judgment  rendered  must  be  entered,  in  the  last 
named  county. 

§  99 1«  This  article  is  applicable  to  an  action  in  the  supreme  court 
only. 

ARTICLE  THIRD. 
ExcsPTiONS,  Case,  and -Motion  tor  a  New  Trial. 


I  90tS.  What  raliDgs  may  be  excepted 
to. 

903.  Refimal  of  court  or  referee,  to 
flod  upon  facts  may  be  ex- 
cepted to. 

994.  When  and  bow  exceptions  may 
be  taken,  after  close  of  tritu 
by  conrt  or  referee. 

996.  Id.:  duriiie  the  trial,  or  upon 
tni  trial  oy  jury. 

996.  Bnlin^  excepted  to;    how  re* 

viewed. 

997.  Ca»;,    when    necessary ;    how 

made  and  settled. 

998.  When  appeal,  etc.,  may  be  heard 

wilhoat  a  case. 

999.  Motion    for    new     trial     upon 

judge's  minutes  ;  appeal  from 
order  thereupon. 
;000.  When  and  bow  exceptions,  taken 
upon   a  jnry  trial,  beard  at 
geiienl  teim. 


I  1001.  Motion  for  new  ttial  at  general 
term,  when  trial  was  by  court 
or  referee. 

1002.  When  motion  for  new  trial  to 
be  made  at  special  term.  Re- 
strictions thereupon. 

1008.  Application  of  this  article  to 
trials  of  specific  questions  by 
jury  :  special  provisioud  ap- 
plicable thereto. 

1004.  Motion  for  new  hearing,  after 
trial  of  specific  qnestious  by 
a  referee. 

1006.  Final  judgment,  etc.,  not 
stayed,  by  motion  for  a  new 
trial.  Motion  may  be  beard 
afterwards. 

1006.  When  exception  not  to  preju- 

dice motion  for  new  trial. 

1007.  Notes  of  stenographer  may  be 

treated    as    minutes    of    the 
Judge. 
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§  992.  Ah  cjceptioD  may  be  taken  to  the  ruling  of  the  court  or  of  • 
referee,  upon  a  question  of  hnv,  arising  upon  the  trial  of  an  issue  of  fact 
Except  as  prescribed  in  section  one  thousand  one  hundred  and  eighty  of 
this  act,  an  exception  cannot  be  taken  to  a  ruling,  upon  a  question  of  fact. 
For  the  purt)oses  of  this  article,  a  trial  by  a  jury  is  regarded  as  continuing, 
until  the  verdict  is  rendered. 

^  993.  Upon  the  trial  of  an  issue  of  fact  by  a  referee,  or  by  the  court, 
without  a  jury,  a  refusal  to  make  any  finding  whatever,  upon  a  question  of 
fact,  where  a  request  to  find  thereupon  is  seasonably  made  by  either  party, 
or  a  finding  without  any  evidence  tending  to  sustain  it,  is  a  ruling  upon  a 
question  of  law,  within  the  meaning  of  the  last  section. 

g  9^4*  Where  an  issue  of  fact  is  tried  by  a  referee,  or  by  the  court, 
without  a  jury,  an  exception  to  a  ruling,  upon  a  question  of  law,  made  after 
the  cause  is  finally  submitted  must  be  taken,  by  filing  a  notice  of  the  excep- 
tion in  the  clerk's  office,  and  serving  a  copy  thereof  upon  the  attorney  for 
the  adverse  party.  The  exception  may  be  so  taken,  at  any  time  before  the 
expiration  of  ten  days  after  service,  upon  the  attorney  for  the  exceptant,  of 
a  copy  of  the  decision  of  the  court,  or  report  of  the  referee,  and  a  written 
notice  of  the  entry  of  Judgment  thereupon.  If  the  notice  of  exception  is 
filed  before  the  entry  of  final  judgment,  it  must  be  inserted  in  the  judgment- 
roll  ;  if  afterwards,  it  must  be  annexed  to  the  judgment-roll.  In  either 
case,  it  constitutes  a  part  of  the  papers,  u(>on  which  an  appeal  from  the 
judgment  must  be  heard. 

§  996.  In  any  other  case,  an  exccf^  'on  must  be  taken,  at  the  time  when 
the  ruling  is  made,  unless  il  :s  takes  ^>  the  charge  given  to  the  jury  ;  in 
which  case,  it  must  be  taken  befoi*  the  jury  have  reqdered  their  verdict. 
It  must,  at  the  time  when  it  is  taken,  be  reduced  to  writing  by  the  excepts 
ant,  or  entered  in  the  minutes. 

g  996.  A  ruling,  to  which  an  exception  is  taken,  as  prescribed  in  the  last 
four  sections,  can  be  reviewed  only  upon  an  appeal  from  the  judgment,  ren- 
dered after  the  trial ;  except  in  a  case,  where  it  is  expressly  prescribed  by 
law,  that  a  motion  for  a  new  trial  may  be  made  thereupon. 

§  997.  [am'd  1877.]  Where  a  party  intends  to  appeal  from  a  judgment, 
rendered  after  the  trial  of  an  issue  of  £act,  or  to  move  for  a  new  trial  of 
such  an  issue,  he  must,  except  ns  otherwise  prescribed  by  law,  make  a  case^ 
and  procure  the  same  to  be  settled  and  signed,  by  the  judge  or  the  referee, 
by  or  before  whom  the  action  was  trieJ,  as  prescribed  in  the  general  rules 
of  practice  ;  or,  in  case  of  the  death  or  disability  of  the  judge  or  referee,  in 
such  manner  as  the  court  directs.  The  case  must  contain  so  much  of  the 
evidence,  and  other  proceedings  upon  the  trial,  as  is  material  to  the  questions 
to  be  raised  thereby,  and  also  the  exceptions  taken. by  the  party  making  the 
case.  If  it  afterwards  becomes  necessary  to  separate  the  exceptions,  the 
Feparation  may  be  made,  and  the  exceptions  may  be  stated,  with  so  much 
of  the  evidence  and  other  proceedings,  as  is  material  to  the  questions  raised 
by  them,  in  a  case,  prepared  and  settled,  as  directed  in  the  general  rules  of 
practice  ;  or,  in  the  absence  of  directions  therein,  by  the  court,  upon  motion. 
It  is  not  necessary  to  state,  in  a  case,  that  a  finding  upon  the  facts,  or  a 
ruling  upon  the  law,  was  made,  where  the  finding  or  ruling  appears,  in  a 
referee's  report,  or  in  the  decision  of  the  court,  upon  a  trial  by  the  court, 
without  a  jury. 

§  998.  It  is  not  necessary  to  make  a  case,  for  the  purpose  of  moving  foi 
«  new  trial,  upon  the  minutes  of  the  judge,  who  presided  at  a  trial  by  a 
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jury ;  or  upon  an  allegation  of  irregularity,  or  surprise  ;  or  where  a  party 
int3nds  to  appeal  from  a  judgment  entered  upon  a  referee's  report,  or  a 
decision  of  the  court  upon  a  trial,  without  a  jury,  and  to  rely  only  upon  ex- 
ceptions, taken  as  prescribed  in  section  nine  hundred  and  ninety-four  of 
this  act. 

999.  [am'd  1889.]  The  fudge  presiding  at  a  trial  by  a  jury  may, 
lis  discretion,  entertain  a  motion,  made  upon  his  minutes,  at  the 
snrae  term,  to  set  aside  the  verdict,  or  a  direction  dismissing  the  com- 
plaint and  grant  a  new  trial  npon  exceptions;  or  because  the  verdict  is 
for  excessive  or  insufficient  damages,  or  otherwise  contrary  to  the  evi- 
dence or  contrary  to  law.  If  an  appeal  is  taken  from  the  order  made 
npon  the  motion,  it  mast  be  heard  npon  a  case  prepared  and  settled 
in  the  usnal  manner. 

§  1000.  [ani'd  1S82.]  Upon  the  application  of  a  party  who  has  takcu 
one  or  more  exceptions,  the  judge,  presiding  at  a  trial  by  a  jury,  may  in  his 
discretion,  at  any  time  during  the  same  term,  direct  an  order  to  be  entered, 
that  the  exceptions  so  taken  be  heard,  in  the  first  instance,  at  the  general 
term ;  and  that  judgment  [upon  the  verdict]  be  suspended  in  the  raeau 
time.  At  any  time  before  the  hearing  of  the  exceptions,  the  order  may  be 
revoked,  or  modified,  upon  notice,  in  court  or  out  of  court,  by  the  judge 
who  made  it ;  or  it  may  be  set  aside  for  irregularity,  by  the  court,  at  any 
term  thereof.  (Jnless  it  is  so  revoked  or  set  aside,  the  excepti3ns  must  be 
heard  upon  a  motion  for  a  new  trial,  which  must  be  decided  by  the  general 
term.  The  motion  is  deemed  to  have  been  made  when  the  order  was  grant- 
ed ;  and  either  party  may  notice  it  for  hearing  at  the  general  term  upon  the 
exceptions. 

g  1001.  Where  the  decision  or  report,  rendered  upon  the  trial  of  an 
issue  of  fact  by  the  court,  without  a  jury,  or  by  a  referee,  directs  an  inter- 
locutory judgment  to  be  entered ;  and  further  proceedings  must  be  taken, 
before  the  court,  or  a  judge  thereof,  or  a  referee,  before  a  final  judgment 
can  be  entered ;  a  motion  for  a  new  trial,  upon  one  or  more  exceptions, 
may  be  made  at  the  general  term,  after  the  entry  of  the  interlocutory  judg- 
ment, and  before  the  commencement  of  the  hearing  directed  therein.  The 
time  wiihin  which  the  party  must  except,  for  that  purpose,  to  a  ruling  of 
law,  made,  upon  such  a  trial,  by  the  judge  or  the  referee,  after  the  close  of 
the  testimony,  is  ten  days  after  service  of  a  copy  of  the  decision  or  report, 
and  notice  of  the  entry  of  the  interlocutory  judgment  thereupon. 

§  1002.  [am*d  1884.]  In  a  case  not  specified  in  the  last  thr«e  sections, 
a  motion  for  a  new  trial  must,  in'  the  first  instance,  he  heard  and  decided 
at  the  special  term ;  but  where  it  is  founded  upon  an  allegation  of  error,  in 
a  finding  of  fact,  er  ruling  upon  the  law,  made  by  the  judge  upon  the  trial 
it  cannot  be  made  unless  notice  therefor  be  given  before  the  expiration  of 
the  time  within  which  an  appeal  can  be  taken  from  the  judgment,  and  it 
cannot  be  heard  at  a  special  term  held  by  another  J^dge,  unless  the  judge 
who  presided  at  the  trial  is  dead,  or  his  term  of  oiuce  has  expired,  or  he 
specially  directs  the  motion  to  be  heard  before  another  jud^c.  And  a  trial 
by  a  referee  cannot  be  reviewed  by  a  motion  for  a  new  trial,  founded  upon 
snch  an  allegation,  except  in  a  case  specified  in  the  last  section. 

§  1003.  The  provisions  of  this  article,  relating  to  the  proceedings  to 
review  a  trial  by  a  jury,  are  applicable  to  the  trial,  by  a  jury,  of  one  or 
more  specific  questions  of  fact,  arising  upon  the  issues,  in  an  action  tr'.able 
by  the  court.  But,  except  in  a  case  specified  in  section  nine  hundred  [and] 
Mventy  of  this  act,  a  new  trial  may  bo  granted,  as  to  some  of  the  questiong 
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BO  tried,  aud  refused  as  to  the  others ;  and  an  error,  in.  the  admission  or 
exclusion  of  evidence,  or  in  any  other  ruling  or  direction  of  the  judge,  tipon 
the  trial,  may,  in  the  discretion  of  the  court  which  i-eviews  it,  be  disre- 
garded ;  if  that  court  is  of  opinion,  that  substantial  justice  does  not  require 
that  a  new  trial  should  be  granted.  Where  the  judge,  who  presided  at  the 
trial,  neither  entertains  a  motion  for  a  new  trial,  nor  directs  exceptions, 
taken  at  the  trial,  to  be  heard  at  the  general  terra,  a  motion  for  a  new  trial 
can  be  made  only  at  the  term,  where  the  motion  for  final  judgment  is  made, 
or  the  remaining  issues  of  fact  are  tried,  as  the  case  requires. 

§  1004.  In  an  action  triable  by  the  court,  where  a  reference  has  been 
made,  to  report  upon  one  or  more  specific  questions  of  fact,  involved  in  the 
issue,  a  motion  for  a  new  hearing  may  be  made  at  a  special  term,  at  any 
time  before  the  hearing  of  a  motion  for  final  judgment,  or  the  trial  of  the 
remaining  issues  of  fact.  The  motion  roust  be  made  upon  affidavits,  unless 
the  court,  or  a  judge  thereof,  directs  a  case  to  be  prepared  and  settled. 

§  1006.  The  entry  of  final  judgment,  and  the  subsequent  proceedings  to 
collect  or  otherwise  enforce  it,  are  not  sbty.ed  by  an  exception,  the  prepara- 
tion or  settlement  of  a  case,  or  a  motion  for  a  new  trial,  unless  an  order  for 
such  a  stay  is  procured  and  served;  and  the  eulry*  collection,  or  other  en- 
forcement of  a  judgment  does  not  prejudice  a  subsequcr^t  motion  for  a  new 
trial.  Where  a  new  trial  is  gianted,  the  court  may  direct  and  enforce  resti- 
tution, as  where  judgment  is  reversed  apon  repeal. 

§  1006.  The  taking  of  an  exception,  upon  a  trial  by  a  jury,  or  the  state- 
ment thereof  in  a  case,  as  prescli^ert  \n  this  article,  does  not  prejudice  a 
motion  for  a  new  trial,  on  the  grow"  ^hat  the  verdict  was  contrary  to  evi 
dence  ;  but  such  a  mption  may  be  m^ie,  before  or  after  the  hearing  of  the 
exception  ;  or,  in  the  discretion  of  the  court  before  which  the  exception  is 
heard,  at  the  time  of  the  hearing. 

§  1007.  [am'd  1883  k  1884.]  The  notes  of  an  official  stenographer,  or 
assistant  stenographer,  taken  at  a  trial,  when  written  out  ac  length  may  be 
treated,  in  the  discretion  of  tite  judge,  as  minutes  of  the  judge  upon  the 
trial  for  the  purposes  of  this  article.  When,  by  provi:?ion  of  law,  a 
justice  of  the  supreme  court  of  this  state,  by  his  order,  in  writing,  duly 
entered  in  a  county  clerk's  office  in  the  judicial  district  of  said  justice,  ap- 
portions the  stenographer's  Falary  among  the  several  counties  of  said  judi- 
cial district,  or  requires  the  duplication  of  any  stenographic  notes  taken  in 
said  judicial  district,  no  notice  of  the  application  for  said  order  shall  be 
adjudged  necessary  upon  any  board  of  supervisors  in  said  judicial  district, 
and  the  liability  for  compensation  for  such  services  shall  be  deemed  fixed 
upon  the  performance  of  the  work. 
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a^s.  referee  to  determine  particn 

I  1081.  Decision  of  court  or  report  of  lar  oneDtfons. 

referee,  npon  trial  of  demar-  §  10S4.  Qualincations  of  a  referee. 

rer.  1025.  Several    referees    maj  be  ap- 

1022.  Id.;  upon  trial   of    the    whole  pointed. 

i^poe  of  fact  1026.  Froceedings     regulated    wbera 

1088.  Parties   may  require  court  or  there  are  several  referees. 

g  1008.  lam^d  1877.]  In  an  action  triable  by  a  jury,  if  the  parties 
waive  the  trial  by  a  jury,  of  the  issue  of  fact,  the  action  must  be  tried  by 
the  court  without  a  jury  ;  unless  a  reference  is  directed,  in  a  case  prescribed 
by  law.  But  such  an  action,  other  than  to  recover  damages  for  breach  of 
a  contract,  cannot  be  tried  by  the  court,  without  a  jury,  unless  the  judge, 
presiding  at  the  term  where  it  is  brought  on  for  trial,  assents  to  such  a  tri- 
al. His  refusal  so  to  assent  annuls  a  waiver,  made  as  prescribed  in  subdi- 
vision second,  third,  or  fourth  of  the  next  section. 

g  1009.  [am'd  1877.]  A  party  may  waive  his  right  to  the  trial  ol  tb« 
issue  of  fact,  by  a  jury,  in  any  of  the  following  modes : 

1.  By  failing  to  appear  at  the  trial. 

2.  By  filing  with  the  clerk  a  written  waiver,  signed  by  the  attorney  for 
the  party. 

3.  By  an  oral  consent  in  open  court,  entered  in  the  minntes. 

4.  By  moving  the  trial  of  the  action,  without  a  jury  ;  or,  if  the  adTerM 
party  so  moves  it,  by  failing  to  claim  a  trial  by  a  jury,  before  the  production 
of  any  evidence  upon  th^^  trial. 

g  1010.  Upon  a  trial,  by  the  court,  of  an  issue  of  fact  or  of  law,  its  de- 
cision, in  writing,  must  be  filed,  in  tiie  clerk's  office,  within  twenty  days 
after  the  final  adjournment  of  the  term,  where  the  issue  was  tried.  If  it 
is  not  so  filed,  either  party  may  move,  at  a  special  term,  for  a  new  trial 
upon  that  ground.  If  the  decision  had  not  been  filed*  wben  the  motion  is 
heard,  the  court  must  make  an  order  for  a  new  trial,  either  absolutely,  or 
unless  it  is  filed,  within  a  time  specified  in  the  order.  If  an  order  for  a 
new  trial  is  made,  or  a  contingent  order  for  a  new  trial  becomes  absolute, 
the  costs  of  the  former  trial  abide  the  event. 

g  1011.  lanCd  1879.]  Except  in  a  case  specified  in  the  next  section,  the 
whole  issue,  or  any  of  the  issues  in  an  action,  either  of  fact  or  of  law,  must 
be  referred,  upon  the  consent  of  the  parties,  manifested  by  a  written  stipu* 
la'tion,  signed  by  their  attorneys,  and  filed  with  the  clerk.  Where  the  stip- 
ulation does  not  came  the  referee,  he  may  be  designated  by  the  court,  on 
motion  of  either  party.  Where  the  stipulation  names  the  referee,  the  clerk 
must  enter  an  order,  of  course,  referring  the  issue  or  issues  for  trial,  to 
that  person  ouly.    If  the  referee  named  in  a  stipulation  refuses  to  serve,  or 

II  a  new  trial  of  an  action  tried  by  a  referee  so  named  is  granted,  the  court 
must  appoint  another  referee,  unless  the  stipulation  expressly  provides 
otherwise. 

g  1012.  But  a  reference  shall  not  be  made,  of  course,  upon  the  consent 
of  the  parties,  in  an  action  to  annul  the  marriage,  or  for  a  divorce  or  a  sepa- 
ration ;  or  an  action  against  a  corporation,  to  obtain  a  dissolution  thereof, 
the  appointment  of  a  receiver  of  its  property,  or  the  distribution  of  its 
property,  unless  it  is  brought,  by  the  Attorney-General;  or  an  action 
wherein  a  defendant,  to  be  affected  by  the  result  of  the  trial,  is  an  infant 
In  a  case  specified  in  this  section,  where  the  parties  consent  to  a  reference, 
the  court  may,  in  its  discretion,  grant  or  refuse  a  reference ;  and,  where  a 
reference  is  granted,  the  court  must  designate  the  referee. 

g  1013.  The  court  may,  of  its  own  motion,  or  upon  the  application  of 
12 
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either  party,  without  the  consent  of  the  other,  direct  a  trial  of  the  issues  of 
fact,  by  a  referee,  where  the  trial  will  require  the  examiuation  of  a  long 
account,  on  eithec  side,  and  will  not  require  the  decision  of  difficult  ques- 
tions of  law.  lu  an  action,  triable  by  the  court,  without  a  jury,  a  reference 
may  be  made,  as  prescribed  in  tiiis  section,  to  decide  the  whole  issue^  or 
any  or"  the  issues ;  or  to  report  the  referee's  finding,  upon  one  or  more 
specific  questions  of  fact,  involved  in  the  issue. 

§  1014.  Where  a  reference  is  made,  as  prescribed  in  the  last  section,  to 
report  upon  a  specific  question  of  fact,  involved  in  the  issue,  and  the  deter- 
miaalion  of  one  or  more  other  iSsues  is  necessary,  in  order  to  enable  the 
court  to  render  judgment,  they  must  be  tried,  either  before  or  af "ler  the 
filing  of  the  report,  as  the  court  directs,  and  either  by  a  Jurv,  or  by  the 
court,  without  a  jury  as  the  case  requires.  Where  they  are  tried  by  a  jury, 
application  for  judgment  must  be  made  upon  the  verdict  and  the  repont. 

§  1015.  The  court  may  likewise,  of  its  own  motion,  or  upon  the  applica< 
tion  of  either  party,  without  the  consent  of  the  other,  direct  a  reference  to 
take  an  account,  and  <^cport  to  the  court  thereon,  cither  with  or  without  the 
tescimony,  after  interlocutory  or  final  judgment,  or  where  it  is  necessary  to 
do  so,  for  the  information  of  the  court ;  and  also  to  determine  and  report 
upon  a  question  of  fact,  arising  in  any  stage  of  the  action,  upon  a  motion, 
or  otherwise,  except  upon  the  pleadings. 

§  1016.  A  referee,  appointed  as  prescribed  in  either  of  the  foregoing 
sections  of  this  title,  must,  before  proceeding  to  hear  the  testimony,  be 
sworn  faithfully  and  fairly  to  try  the  issues,  or  to  determine  the  questions 
referred  to  him,  as  the  case  requires,  and  to  make  a  just  and  true  report, 
according  to  the  be&>t  of  his  understanding.  The  oath  may  be  administered 
by  an  officer  specified  in  section  eight  hundred  and  forty-two  of  this  act. 
But  where  all  the  parties,  whose  interests  will  be  affected  by  the  result,  are 
of  age,  and  present,  in  person  or  by  attorney,  they  may  expressly  waive  the 
referee's  oath.  The  waiver  may  be  ma'Je  by  written  stipulation,  or  orally. 
If  it  is  oral,  it  must  be  entered  in  the  referee's  minutes. 

§  1017.  A  witness  may  be  subpoenaed  to  attend  before  a  referee,  ap- 
pointed  as  prescribed  in  either  of  the  foregoing  sections  of  this  title,  to 
testify,  and,  in  a  proper  case,  to  bring  with  him  a  book,  document,  or  other 
paper,  as  upon  a  trial  by  the  court. 

§  1018.  The  trial,  by  a  referee,  of  an  issue  of  fact,  or  of  an  issue  of  law, 
must  be  brought  on  upon  like  notice,  and  conducted  in  like  manner,  and  the 
papers  to  be  furnished  thereupon  are  the  same,  and  are  furnished  in  Iik& 
manner,  as  where  the  trial  is  by  the  court,  without  a  jury.  The  referee 
exercises,  upon  such  a  trial,  the  same  power  as  the  court,  to  grant  adjourn- 
ments, to  preserve  order,  and  punish  the  violation  thereof.  Upon  the  trial 
of  an  issue  of  fact,  the  referee  exercises  also  the  same  power  as  thecourt^  to 
allow  amendments  to  the  summons,  or  to  the  pleadings ;  to  compel  the 
attendance  of  a  witness  by  attachment ;  and  to  punish  a  witness  for  a  con- 
tempt of  court,  for  non-attendance,  or  refusal  to  be  sworn,  or  to  testify. 
Upon  the  trial  of  an  issue  of  law,  the  ref^ee  exercises  the  same  power  as 
the  court,  to  permit  a  party  in  fault  to  plead  anew  or  amend ;  to  direct  the 
action  to  be  divided  into  two  or  more  actions ;  to  award  costs,  and  other- 
wise to  dispose  of  any  question,  arising  from  the  decision  of  the  issue  re- 
ferred to  him.  The  powers,  conferred  by  this  section,  are  exercised  in  like 
manner;  a^d  upon  like  terms,  as  similar  powers  are  exercised  by  the  oourti 
upon  a  tnaL 
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§  1019.  [am'd  1882.]  Upon  the  trial  by  a  referee,  of  an  Issue  of  fact,  of 
an  issue  of  law,  or  whore  a  referonce  ia  made  as  prescribed  in  section  on« 
thousand  and  fifteen  of  this  act,  his  written  report  must  hi  either  filed  with 
the  clerk,  or  delivered  to  the  attorney  for  one  of  the  parties,  within  sixty 
days  from  the  time  when  the  cause  or  matter  is  finally  submitted,  otherwise 
either  party  may,  before  it  is  filed  or  delivered,  serve  a  notice  upon  the 
attorney  for  the  adverse  party,  that  he  elects  to  end  the  reference.  In  such 
a  case  the  action  must  thenceforth  proceed  as  if  the  reference  had  not  been 
directed,  and  the  referee  is  not  entitled  to  any  fees. 

§  1020.  Where  the  trouble,  treble,  or  other  increased  damages  are  given 
by  statute,  the  decision  of  tlie  court,  or  the  report  of  the  referee,  must 
specify  th  *  sum  awarded  as  single  damages,  and  direct  judgment  for  tlie 
increased  damages. 

§  1021.  [am'd  1879.]  The  decision  of  the  court,  or  the  report  of  a  referee 
upon  the  trial  of  a  demurrer,  must  direct  the  final  or  interlocutory  judgment 
to  be  entered  thereupon.  Where  it  directs  an  interlocutory  judgment, 
.with  leave  to  the  party  in  fault  to  plead  anew  or  amend,  or  permitting  tlie 
action  to  be  divided  into  two  or  more  actions,  and  no  other  issue  remains 
to  be  disposed  of,  it  may  also  direct  the  final  judgment  to  be  entered  if  the 
party  in  fault  fails  to  comply  with  any  of  the  directions  given  or  terms 
imposed. 

§  1022.  [am'd  187Y.]  The  decision  of  the  court,  or  the  report  of  the 
referee,  upon  the-trial  of  the  whole  issue  of  fact,  must  state  separately  the 
facts  found,  and  the  conclusions  of  law ;  and  it  must  direct  the  judgment,  to 
be  entered  thereupon.  In  an  action  where  the  costs  are  in  the  discretion  of 
the  court,  the  decision  or  report  must  award  or  deny  costs ;  and,  if  it 
awards  costs,  it  must  designate  the  party  to  whom  -costs,  to  be  taxed,  are 
awarded. 

g  1023.  Before  the  cause  is  finally  submitted  to  the  court  or  the  referee, 
or  within  such  time  afterwards,  and  before  the  decision  or  report  is  rendered, 
as  the  court  or  referee  allows,  the  attorney  for  either  party  may  submit, 
in  writing,  a  statement  of  the  facts,  which  he  deems  established  by  the  evi- 
dence, and  of  the  rulings  upon  questions  of  law,  which  he  desires  the  court 
or  the  Feferee  to  make.  The  statement  must  be  in  the  form  of  distinct 
propositions  of  law,  or  of  fact,  or  both,  separately  stated ;  each  of  which 
roust  be  numbered,  and  so  prepare-i,  with  respect  to  its  length,  and  the  sub- 
ject and  phraseology  thereof,  that  the  court  or  referee  may  conveniently 
pass  upon  it.  At  or  before  the  time,  when  the  decision  or  report  is  ren-  * 
deicd,  the  court  or  the  referee  must  note,  in  the  margin  of  the  statement,  the 
manner  in  which  each  proposition  has  been  disposed  of,  and  must  either  file, 
or  return  to  the  attorney,  the  statement  thus  noted ;  but  an  omission  so  to 
do  does  not  afiect  the  validity  of  the  decision  or  report. 

§  1024.  A  referee,  appointed  by  the  court,  must  be  free  from  all  just 
objections ;  and  no  person  shall  be  so  appointed,  to  whom  all  the  parties 
object,  except  in  an  action  to  annul  a  marriage,  or  for  a  divorce,  or  a  sepa- 
ration. A  judge  cannot  be  appointed  a  referee,  in  an  action  brought  in 
the  court,  of  which  he  is  a  judge,  except  by  the  written  consent  of  the 
parties  ;  and  in  that  case  he  cannot  receive  any  compensation  as  referee. 

§  1026.  Where  the  court  is  authorized  to  appoint  a  referee,  it  may,  in 
its  discretion,  appoint  either  one  or  three.  And  where  a  reference  is  made 
by  consent  of  the  parties,  they  may  select  any  number  of  refe^M,  not  ez- 
ceedinj;  five.  •    ^^ 
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g  1026.  Where  ttie  reference  is  to  more  than  one  referee,  all  must  meet 
together,  and  hear  all  the  allegations  and  proofd  of  the  parties :  but  a 
majority  may  appoint  a  time  and  place  for  the  trial,  decide  any  question 
which  arises  upon  the  trial,  sign  a  report,  or  settle  a  case.  Either  of  tlicm 
may  administer  an  oath  to  a  witness ;  and  a  majority  of  those  present,  at 
a  time  and  place  appointed  for  the  trial,  may  adjourn  the  trial  to  a  future 
day. 

TITLE  III. 

Trial  Jurors^  except  m  Niew   York  and  Kinge  eounUett :  mode  of  BeUdinp 

tliemy  and  of  jtrocuring  tlieir  attendafice, 

ilATiCLE  1.  Qnalifications  and  exemptions  of  trial  jurors. 

2.  Mode   of   sulecting.  drawing,  and  procuring  the  attendance  of  tnal 

jurors,  in  ordinary  cat«e8. 
8.  Mode  of  striking  and  procuring  a  special  jury,  and  of  procuring  a 

foreign  jury. 
4.  Penalties  for  non-atteudance. 

ARTICLE  FIRST. 
Qualifications  and  Exemption  of  Trial  Jurobs. 

I  1027.  Qualifications  of  trial  jurors.  tain  cases. 

1028.  Additional  provit^ion  rci^pecting       {  1032.  Wlicn  juror  to   be  discharged 

proiHjrty  qualifl<'.ation.'*.  from  serving. 

1029.  Certain  public  officers  disquali-  1083.  Whcn;}aror  to  be  excused  from 

fled.  servTusjr 

1030.  Persons  entitled   to  claim   ex-  1034.  Application  of  this  article,  as 

emptiou  from  srrvice.  regpccts  Ne.w  York  aud  Kings 

1031.  Evidence  of  exempiion  in  cer-  counties. 

§  1027.  In  order  to  be  qualified  to  serve,  as  a  trial  juror,  in  a  court  of 
record,  a  person  must  be : 

1.  A  male  citizen  of  the  United  States,  and  a  resident  of  the  county. 

2.  Not  less  than  twenty-one,  or  more  than  sixty  years  of  age. 

3.  Assessed,  for  personal  property,  belonging  to  him,  in  his  own  right, 
lo  the  amount  of  two  hundred  and  lifty  dollars ;  or  the  owuer  of  a  freehold 
estate  in  real  property,  situated  in  the  county,  l[)eIonging  to  him  in  his  own 
right,  of  the  value  of  one  hundred  and  fifty  dollars  ;  or  the  husband  of  a 
woman  who  is  the  owner  of  a  like  freehold  estate,  belonging  to  her,  in  her 
own  right. 

4.  In  the  possession  of  his  natural  faculties,  and  not  infirm  or  decrepit. 

5.  Free  from  all  legal  exceptions ;  of  fair  character ;  of  approved  integ- 
rity ;  of  sound  judgment ;  and  well  informed. 

§  1028.  But  a  person  who  was  assessed,  on  the  last  assessment-roll  of 
the  town,  for  land  in  his  possession,  liekl  under  a  contract  for  the  purchase 
thereof,  upon  which  improvements,  owned  by  liim,  have  been  made,  to  the 
value  of  one  hundred  and  fifty  dollars,  is  qualified  to  serve  as  a  trial 
]uror,'although  he  does  not  possess  either  of  the  qualifications  specified 
in  subdivision  third  of  the  last  section,  if  he  is  qualified  in  every  other 
respect. 

§  1029.  Each  of  the  following  officers  is  disqualified  to  serve  as  a  trial 
juror : 

1.  The  Governor ;  the  Lieutenant-Governor ;  the  Governor's  private 
•ecretiiry. 

2.  The  Secretary  of  State ;  the  Comptroller ;  the  State  Treasurer ;  the 
Attora^-Genernl ;  the  State  Engineer  and  Surveyor;  a  Canal  Commissioner; 
un  lu^Wcidr  of  State  Prisons  ;  a  Canal  Appraiser  ;  the  Siiperinteudcut  of 
Public  Instruction ;    the  bu;^rintendenl  of  the    Bank  Department ;    the 
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Sapen'ntendent  of  the  Insurance  Department ;  and  the  deputy  of  cni'h 
officer,  specified  in  this  subdivision. 

8.  A  member  of  the  Legislature,  during  the  session  of  the  houge,  of  which 
he  is  a  member. 

4.  A  judge  of  a  court  of  record,  or  a  surrogate. 

5.  A  sheriff,  under-sheriff,  or  deputy-sheriff. 

6.  The  clerk  or  deputy-clerk  of  a  court  of  record. 

§  1030.  [ani'd  1879  k  18S8.]  Each  of  the  following  persons,  although 
qualified,  ia  entitled  to  exemption  from  service  as  a  trial  juror,  upon  his  claim- 
log  exemption  therefrom : 

1.  A  clergyman,  or  a  minister  of  any  religion  officiating  as  such,  and  not 
following  any  other  calling. 

2.  A  resident  officer  of,  or  an  attendant,  assistant,  teacher,  or  other  per- 
son actually  employed  in  a  State  asylum  for  lunatics,  idiots  or  habitual 
drunkards. 

8.  The  agent  or  warden  of  a  State  prison,  the  keeper  of  a  county  jail,  or 
ft  person  actually  employed  in  a  State  prison  or  county  jail. 

4.  A  practicing  physician  or  surgeon  having  patients  requiring  his  daily 
professional  attention. 

5.  An  attorney  or  counselor  at  law  regularly  engaged  in  the  practice  of 
the  law  as  a  means  of  livelihood. 

6.  A  professor  or  teacher  in  a  college  or  academy. 

7.  A  person  actually  employed  in  a  glass,  cotton,  linen,  woolen  or  iron 
manufacturing  company,  by  the  year,  month  or  season. 

8.  A  superintendent,  engineer,  or  collector  on  a  canal,  authorized  by  the 
law  of  the  State,  which  is  actually  constructed  and  navigated. 

9.  A  master  engineer,  assistant  engineer,  or  fireman,  actually  employed 
upon  a  steam  vessel,  making  regular  trips. 

10.  A  superintendent,  conductor,  or  engineer,  employed  by  a  railroad 
company,  other  than  a  street  railroad  company,  or  an  operator  or  assistant 
operator,  employed  by  a  telegraph  company,  who  is  actually  doing  duty  In 
an  office,  or  along  the  railroad  or  telegraph  line  of  the  company,  by  which 
h«  is  employed. 

11.  An  officer,  non-commissioned  officer,  musician  or  private  of  the  na. 
tional  guard  of  the  State,  performing  military  duty,  or  a  person  who  has 
been  honorably  discharged  from  the  national  guard,  after  five  years  service 
in  eitliL-r  capacity. 

12.  A  person  who  has  been  honorably  discharged  from  the  military 
forces  of  the  State,  after  seren  years  faithful  service  therein.  But  in  order 
to  entitle  a  person  to  exemption,  under  this  subdivision,  his  service  must 
have  been  performed  before  the  twenty-third  day  of  April,  eighteen  hun- 
dred and  sixty-two,  either  as  a  general  or  staff  officer,  or  as  an  oQicer,  non- 
commissioned officer,  musician  or  private  in  a  uniformed  battalion,  com- 
pany or  troop  of  the  militia  of  the  State,  and  armed,  uniformed  and 
equipped  accoi*ding  to  law ;  or  a  portion  thereof,  during  that  period  and  in 
-that  capacity,  and  ihe  remainder  since  the  twenty-third  day  of  April,  eight- 
een hundred  and  sixty-two,  as  a  member  of  the  national  guard  of  the 
Slate. 

13.  A  member  of  a  fire  company  or  fire  department  duly  organized  ac- 
cording to  law  of  the  State  and  performing  his  duties  therein ;  or  a  person 
who,  after  fajthfuHy  serving  five  successive  years  in  such  a  fire  company 
or  fire  department,  has  been  honorably  discharged  therefrom. 

14.  A  duly  licensed  engineer  of  steam  boilers,  actually  employed  as 
iuch. 

16.  A  person  otherwise  specially  exempted  by  law. 
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§  1031.  [Am\1 1B86.]  The  evidence  of  the  right  to  exemption  as  pre- 
scribed in  the  last  section  is  as  follows : 

1.  Under  subdivision  2  thereof,  the  certificate  of  the  superintendent  or 
other  principal  officer  of  the  asylum. 

2.  Under  subdivision  3  thereof,  the  certificate  of  the  warden  or  other  princi- 
pal officer  of  the  state  prison,  or  tiie  sheriff  of  the  county,  as  the  case  requires. 

8.  Under  subdivision  11  thereof,  where  the  applicant  is  anon-commis- 
sioned officer,  musician  or  private  in  a  company  or  troop  of  the  national  guard, 
the  certificate  of  the  commanding  officer  of  the  company  or  troop,  accom- 
panied with  proof  by  affidavit  of  the  genuineness  of  the  signature  thereto. 

4.  Under  the  last  clause  of  subdivision  11,  or  under  subdivision  12 
thereof,  in  the  discretion  of  the  court,  the  discharge  of  the  person  from 
military   service,   if   it   shows  the   facts  entitling  him  to  exemption. 

6.  Under  the  first  clause  of  subdivision  13  thereof,  where  the  appli- 
cant is  under  the  rank  of  foreman,  the  certificate  of  the  foreman,  or  other 
chief  officer  of  the  company  to  which  the  applicant  belongs,  accompauied 
with  proof,  by  affidavit,  of  the  genuineness  of  the  {signature  thereof. 

6.  Under  the  last  clause  of  subdivision  thirteenth  thereof,  the  certificate 
of  the  chief  engineer  of  the  fire  department  of  the  city  or  village  where  the 
service  was  performed,  or  of  the  mayor  or  president  of  the  city  or  village, 
accompanied  with  proof,  by  affidavit  or  acknowledgment,  of  the  genuine- 
ness of  the  signature  thereof,  which  certificate,  so  proved,  a«  companied  by 
a  notice  indorsed  thereon  that  the  applicant  claims  exemption  fi-om  jury 
duty  for  a  period  specified  tlierein,  may  be  filed  in  the  office  of  the  clerk  of 
the  county  where  such  applicant  resides.  From  the  date  of  such  filing  such 
applicant  shall  not  be  liable  to  perform  any  jury  duty  in  the  county  where 
such  certificate  and  notice  are  filed  during  the  period  specified  in  such  no- 
tice ;  and  the  county  clerk  shall  thereupon  erase  the  name  of  such  applicant 
from  the  jury  lists,  and  destroy  the  ballot  before  drawing  another  jury.  A 
certificate  specified  in  subdivisions  1,  2,  3  and  6  of  this  section  nmst  be 
dated  within  three  months  prior  to  the  time  of  presenting  it  and  filed  with 
the  clerk  of  the  court  to  which  it  is  presented.  In  case  the  certificate  and 
notice  provided  for  in  subdivision  six  of  this  section  is  not  filed  as  therein  pro- 
vided the  applicant  shall  not  be  entitled  to  exemption  for  any  cause  specified 
in  the  last  clause  of  subdivision  thirteen  of  section  1030  of  this  act. 

§  1032.  The  court  must  discharge  a  person  from  serving  as  a  trial  juror, 
ni  either  of  the  following  cases  : 

1.  Where  it  satisfactorily  appears  that  he  is  not  qualified. 

2.  Where  it  satisfactorily  appears  that  he  is  exempt,  and  he  claims  the 
benefit  of  the  exemption. 

Where  a  person  is  discharged,  for  either  of  the  causes  specified  in  this 
flection,  the  clerk  must  destroy  the  ballot,  containing  his  name. 

§  1033.  Upon  satisfactory  proof  of  the  facts,  a  court,  at  the  term  to 
which  a  person  is  returned  as  a  trial  juror,  must  excuse  him  from  serving 
during  the  whole,  or  a  portion  of  the  tcrm,in  either  of  the  following  cases  : 

1 .  Where  he  is  a  justice  of  the  peace,  or  executes  any  other  civil  office,  the 
duties  of  which  are,  at  the  time,  inconsistent  with  his  attendance  as  a  juror. 

2.  Where  he  is  a  teacher  in  a  school,  actually  employed  and  serving  as  such. 

3.  Where,  for  any  other  reason,  the  interests  of  the  public,  or  of  the  juror, 
will  be  materially  injured  by  his  attendance  ;  or  his  own  health,  or  the  health 
t>f  a  member  of  his  family,  requires  bis  absence ;  or  he  is  temporari  y  inca- 
pacitated, for  any  reason,  from  properly  discharging  the  diUies  of  a  juror. 

Where  a  person  is  excused,  in  either  of  the  cases  specified  in  this  section, 
the  ballot,  containing  his  name,  must  be  returned  to  the  box  from  which  it 
Mvas  taken. 

J  1034.  Section  ten  hundred  and  twenty-nin«  of  this  act  QnpUes  throiufU 
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out  the  State.     The  remainder  of  thiv<«  article  does  not  apply  to  the  city  and 
county  of  New  York,  or  the  county  of  Kings. 


ARTICLE  SECOND. 


\ 


HoDi  or  shjbgting,  dhawing.  and  procuring  the  Atxkndahoe  or  Trial 

Jurors,  in  ordinary  Cases. 


1036.  Certain  town   officers  to  make 

lists  of  trial  jnrors. 
1068.  Names  of  jurors  to  be  taken 

from  assettsment-roll. 

1067.  Duplicate  laror  Jista  to  be  made 

and  filed. 

1068.  Comity  cierk  to  make  and  de- 

posit baliots. 

1039.  County  clerk  to  destroy  old  bal- 

lou. 

1040.  Jnrors  no  retumecl  to  serve  for 

three  years. 
1011.  Wards  of  certain  cities  to  be 
considered  towns,-  etc. 

1042.  When  and  how  many  jnrors. 

for  courts  of  record,  to   be 
drawn. 

1043.  Notice  of  drawing. 

1044.  Sheriif  and  coiiucy  judge  to  at- 

tend drawing. 

1045.  Sheriff  or  county  judge,  notap- 

pearing,  to  be  agaiu  notified, 
etc. 
1048.  Certam  officers  reqnired  to  be 
present  at  drawing. 

1047.  Mode  of  drawing  jurors  ;  min  • 

nte  of  drawing ;  list  to   be 
delivered  to  sheriff. 

1048.  Sheriff    to    notify  jnrors    and 

make  return. 


%  1049.  ApphcAnts  to  be  furnished  with 
copies  of  jury  lists. 

1050.  Names  of  jurorn  who  have 
served,  to  be  kepi  in  separate 
box. 

1051.  Jnrors  to  be  dmwn  from  that 
box  when  first  box  is  ez- 
hauHifed. 

1052.  A  tiurd  jury  box  to  be  kept. 
106S.  When  old  ballots  therein  to  be 

dentroyed,  and   new    ballots 
deposited. 

1064.  Jurors  when  to  be  drawn  from 
third  box. 

1065.  How  9ucb  jnrors  to  be  notified. 

1066.  Justice   of  Supremo  Court,   or 
•  -  county     judge     may     order 

drawing  of  additional  jurors. 
1057.  Procei^dlugs  upon  («uch  order. 

1068.  For  what  courts,  and  by  whom, 
additional  jurors  may  be 
oidered. 

1069.  How  Huch  additional  jurors 
drawn  and  norlfled. 

lOflO.  Power  of  county  judge,  as  to 
attendance  of  jnrr)rs. 

1061.  Powers  of  deputy  county  clerk, 
under  this  article. 

1062.  This  article  not  applicable  to 
IjTew  York  and  Kings  coun- 
ties. 

§  1036.  The  supervisor,  town  clerk  and  assessors  of  each  town,  must 
meet  on  the  first  Monday  of  July,  in  the  year  one  thousand  eight  hundred 
and  seventy-eight,  and  in  each  third  year  thereafter,  at  a  place  within  the 
town,  appointed  by  the  supervisor;  or,  in  case  of  his  absence,  or  of  a 
vacancy  in  his  office,  by  the  town  clerk ;  for  the  purpose  of  making  a  list  of  ■ 
persons  to  serve  as  trial  jurors,  for  the  then  ensuiug  three  years.  If  they 
fail  to  meet,  on  the  day  specified  in  this  section,  they  must  meet  as  soon 
thereafter,  as  practicable. 

§  1036.  [am'd  ISTY.]  At  the  meeting,  specified  in  the  last  section,  the 
officers  present  must  select,  from  the  last  asscssment-rolf  of  the  town,  and 
make  a  list  of,  the  names  of  all  persons,  whom  they  believe  to  be  qualified 
to  serve  as  trial  jurors,  as  prescribed  in  the  last  article. 

%  1037.  Duplicate  lists  of  the  names  of  the  persons  so  selected,  showing 
the  place  of  residence,  and  other  proper  additions,  of  each  of  them,  as  far 
as  those  particulars  can  be  conveniently  ascertained,  must  be  made  out,  and 
signed  by  the  officers,  or  a  majority  of  them.  Within  ten  days  after  the 
meeting,  one  of  the  lists  must  bo  transmitted,  by  those  ofiiccrs,  to  t!)o 
connty  clerk,  and  filed  by  him ;  and  the  other  must  be  filed  with  the  town 
clerk. 

g  X038.  On  the  first  Monday  of  August,  after  the  lists  have  been  trans- 
milted  to  bim,  the  county  clerk  must  prepare  suitable  ballots,  by  writing 
the  name  of  ^cb  person  thus  selected,  aa  contained  in  the  lists,  with  lis 
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place  of  residence,  and  other  additions  ou  a  separate  piece  of  p&per.  The 
ballots  must  be  uniform,  as  nearly  as  may  be,  in  appearance;  and  the  clerk 
must  deposit  them  in  the  box,  kept  for  that  purpose. 

§  1039.  [am'd  1880.]  Before  depositing  the  ballots,  the  County  Clerk 
must  destroy  each  Ijallot  remaining  in  either  of  the  boxes  kept  by  him,  and 
containing  the  name  of  a  resident  of  a  town  for  which  a  new  list  has  been 
transmitted.  If  for  any  reason  the  list  from  a  town  is  not  received  by  the 
County  Clerk  by  the  first  Monday  uf  August,  he  shall  give  immediate  notice 
thereof  to  the  town  clerk,  and  it  must  be  transmitted  as  soon  thereafter  as 
practicable ;  and  if  after  the  same  is  received  by  the  County  Clerk^  it  ban 
been  or  shall  be  lost  or  destroyed,  he  must  forthwith  give  notice  to  the 
town  clerk  and  a  copy  of  the  duplicated  list  on  file  in  the  town  clerk ^s 
office,  certified  by  him  to  be  correct,  or  if  that  duplicate  is  also  lost  or  de- 
stroyed or  cannot  be  found,  a  new  list  to  be  made  forthwith,  as  prescribed 
for  making  the  original  list,  must  be  transmitted  to  the  County  Clerk  as 
soon  thereafter  as  practicable ;  and  the  County  Clerk  must  prepare  new  bal- 
lots, and  destroy  the  old  ballots  containing  the  names  of  residents  of  that 
town  immediately  after  the  receipt  by  him  of  the  list  therefrom. 

§  1040.  Each  person,  whose  name  is  contained  in  a  list,  so  transmitted 
must,  unless  he  is  excused  or  discharged,  serve,  as  a  trial  juror,  for  three 
years  from  the  first  Monday  of  August  of  that  year,  and  thereafter  until 
another  list,  from  his  town,  is  received  and  filed. 

§  1041.  [am'd  1881.]  Each  ward  of  the  city  of  Utica  is  considered  a 
town  for  the  purposes  of  this  article;  and  the  supervisor  and  assessor  of 
that  ward  must  execute  the  duties  of  the  supervisor,  town  clerk  and  asses- 
sors of  a  town,  as  prescribed  in  the  foregoing  sections  of  this  article,  ex- 
cept that  a  duplicate  of  the  list  of  jurors  made  by  them  must  be  filed  In  the 
office  of  the  clerk  of  the  city.  In  the  city  of  Albany  the  recorder  of  said 
city  shall  perform  the  duties  imposed  by  this  title  upon  the  supervisor, 
town  clerk  and  assessors  of  towns.  In  Albany  county,. grand  jurors  shall 
hereafter  be  drawn  from  the  box  containing  the  names  of  petit  jururti 
selected  for  said  county  in  the  same  manner  as  petit  jurors,  and  hereafter 
no  separate  list  of  grand  jurors  shall  be  prepared  for  said  county.  In  each 
t>f  the  other  cities  of  the  State  the  like  duties  must  be  performed  by  the 
officers,  and  in  the  manner  prescribed  by  law.  A  city,  wherein  two  or  more 
assessors  are  elected  for  the  entire  city,  is  considered  a  town  for  the  pur- 
poses of  this  article,  except  where  the  officers  who  are  to  perform  the  duties 
of  the  supervisor,  town  clerk  or  assessor,  as  prescribed  in  this  article,  are 
specially  designated  by  law. 

§  1042.  On  a  day,  designated  by  the  county  clerk,  not  less  than  four- 
teen, nor  more  than  twenty  days,  before  the  day  appointed  for  holding  each 
term  of  the  circuit  court ;  or  of  the  court  of'  oyer  and  terminer,  where  a 
circuit  court  is  not  appointed  to  be  held  at  the  same  time ;  or  of  the  county 
court,  except  a  term  designated  for  the  hearing  and  decision  of  motions, 
and  trial  and  other  proceedings,  without  a  jury  ;  or  of  the  court  of  sessions, 
where  a  term  of  the  county  court  is  not  appointed  to  be  held  at  the  same 
time ;  or  of  a  major's  or  recorder's  court,  at  which  issues,  are  triable  by  a 
jury ;  or  on  thQ  day  to  which  the  drawing  is  adjourned,  as  prescribed  in 
section  one  thousand  and  forty-five  of  this  act,  the  clerk  of  the  county,  in 
which  the  term  is  to  be  held,  must  draw  the  names  of  thirty-six  persons^ 
and  any  additional  number,  ordered  according  to  law,  to  serve  as  trial  jurort 
at  tM  term. 
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g  1043.  At  least  six  dajs  before  the  drawing,  the  county  clerk  mast  pub* 
lisb  a  notice  thereof,  in  a  newspaper  published  in  the  county,  if  there  is 
one;  or,  if  there  is  none,  he  must  affix  a  notice  thereof,  on  the  outer  door 
of  the  building,  where  the  term,  for  which  the  jurors  are  to  be  drawn,  is 
appointed  to  be  held.  He  must  also,  at  least  three  days  before  the  time  ap. 
pointed  for  the  drawing,  cause  notice  thereof  to  be  served  upon  the  sheriff 
of  the  county,  and  upon  the  county  judge,  or  in  case  of  his  absence,  upon  the 
special  county  judge,  or,  in  a  county  where  there  is  no  special  county  judge, 
apon  a  justice  of  sessions. 

§  1044.  At  the  time  so  appointed,  the  sheriff  of  the  county,  or  his  under- 
sheriff,  and  the  county  judge,  or,  if  notice  has  been  served  upon  another 
officer,  in  the  absence  of  the  latter,  us  prescribed  in  the  last  section,  either 
the  county  judge,  or  tiiat  officer,  or  both,  must  attend  at  the  clerk^s  office 
of  the  county,  to  witness  the  drawing  of  the  jurors. 

§  1046.  If  the  sheriff  or  under-sheriff,  and  either  the  county  judge,  or, 
in  a  case  specified  in  the  last  section,  an  officer  in  place  of  the  county 
judge,  do  not  appear,  the  clerk  must  adjourn  the  drawing  of  the  jurors  to 
the  next  day.  Thereupon,  the  clerk  must  forthwith  cause  to  be  served 
upon  the  absent  sheriff  or  county  judge,  or  two  or  more  justices  of  the 
peace  of  the  county,  notice  to  attend  the  drawing  on  the  adjourned  day. 

§  1046.  If  the  sheriff  or  under-sheriff,  and  the  county  judge,  or  if  the 
■henff,  under-sheriff,  or  county  judere,  together  with  two  justices  of  the 
peace  of  the  county,  appear  at  the  adjourned  day,  but  not  Otherwise,  the 
clerk  must  proceed,  in  the  presence  of  the  officers  so  appearing,  to  draw  the 
jurors. 

g  1047.  The  drawing  must  be  conducted  as  follows  : 

1.  The  clerk  must  shake  the  box  containing  the  ballots,  so  as  thoroughly 
to  mix  them. 

2.  He  must  then,  without  seeing  the  name  contained  in  any  ballot, 
publicly  draw  out  of  ^hc  box  one  ballot ;  and  continue  to  draw,  in  like 
manner,  one  ballot  at  a  time,  until  the  requisite  number  has  been  drawn. 

8.  A  minute  of  the  drawing  must  be  kept,  by  one  of  the  attending  officers, 
in  which  must  be  entered  the  name  contained  in  each  ballot  drawn,  before 
another  ballot  is  drawn. 

4.  If,  after  drawing  the  requisite  number,  the  name  of  a  person  has  been 
drawn,  who  is  dead,  or  insane,  or  who  has  permanently  removed  from  the 
county,  to  the  knowledge  of  an  attending  officer,  an  entry  of  that  fact  must 
be  made  in  the  minute  of  the  drawing,  and  the  ballot,  containing  thot  per-, 
son^s  name,  must  be  destroyed.  Whereupon,  another  ballot  must  be  drawn, 
in  its  pluce,  and  the  name  contained  therein  must  be  entered,  in  like  manner, 
in  the  minute  of  the  drawing. 

5.  The  same  proceedings  must  be  had,  as  often  as  necessary,  until  the 
requisite  number  of  jurors  has  beeq  obtained. 

6.  The  miimte  of  the  drawing  must  then  be  signed  by  the  clerk,  and  the 
other  attending  officers,  and  filed  in  the  clerk's  office. 

7.  A  list  of  the  names  of  the  persons  so  drawn,  showing  the  place  of 
residence,  and  other  proper  additions,  of  each  of  them,  and  specifying  for 
what  court  and  term  they  weie  drawn,  must  be  made  and  certified  by  the 
clerk,  and  the  other  attending  officers,  and  delivered  to  the  sheriff  of  the 
county. 

§  1048.  The  sheriff  must,  at  least  six  days  before  the  day  appointed  for 
holding  the  term,  senre,  upon  each  person  named  in  the  list,  personuily,  oi 
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by  leaving  it  at  his  residence^  with  a  person  of  proper  age  and  discretion,  a 
written  notice  to  attend  the  term.  He  must  file  the  list  with  tlie  clerk  of 
the  court,  at  or  before  the  opening  of  the  term  ;  with  a  return,  indorsed 
thereupon,  or  annexed  thereto,  under  his  hand,  naming  each  person  notified, 
and  specifying  the  manner  in  which  he  was  no^fied. 

g  1049.  The  county  clerk,  or  the  sheriff,  must  furnish  a  copy  of  the  list 
of  trial  jurors,  drawn  to  attend  a  term,  to  any  person  applying  to  him  there- 
for, and  paying  the  fees  allowed  by  law. 

§  1050.  After  the  adjournment  of  the  term,  at  which  trial  jurors  have 
i>een  returned,  as  prescribed  in  the  last  section  but  one,  the  clerk  must 
deposit  the  ballots,  containing  the  names  of  those  who  attended  and  served, 
in  another  box,  kept  by  him.  The  ballots,  containing  the  names  of  those 
who  did  not  appear  and  serve,  which  have  not  been  destroyed,  as  prescribed 
in  article  first  of  this  title,  must  be  returned  to  the  box  from  which  they 
were  taken. 

§  1051.  If,  at  the  time  of  drawing  trial  jurors  for  a  term,  there  is  not  a 
sufficient  number  of  ballots  remaining  in  the  first  box,  the  clerk,  after 
drawing  all  the  ballots  therein,  must  draw  the  necessary  number  from  the 
second  box,  containing  the  names  of  those  jurors  who  have  before  served,  aa 
prescribed  in  the  last  section  ;  and  must  continue  to  draw  from  that  box, 
until  new  lists  of  jurors  are  transmitted  by  the  town  officers. 

g  1052.  The  county  clerk  must  keep,  in  addition  to  the  two  boxes  speci. 
fied  in  the  last  two  sections,  a  third  box,  in  which  he  must  deposit  duplicate 
ballots,  containing  the  names,  with  the  proper  additions,  of  all  persons, 
selected  and  returned  as  trial  jurors,  who  reside  in  the  city  or  town,  where 
a  trial  term  of  a  court  of  record  is  appointed  to  be  held,  pursuant  to  law. 

g  1053.  The  ballots,  kept  in  the  third  box,  must  be  destroyed  by  the 
clerk,  and  new  ballots  must  be  deposited  therein  by  hira,  at  the  same  time, 
and  under  like  circumstances,  as  prescribed  in  this  article,  with  respect  to 
the  de'struction  of  the  old  ballots,  and  the  depositing  of  new  ballots,  in  the 
first  box. 

§  1064.  If  a  sufficient  number  of  trial  jurors,  duly  drawn  and  notified, 
do  not  attend  or  cannot  be  obtained,  to  form  a  jury,  the  court  may,  in  its 
discretion,  direct  the  sheriff  to  draw  from  the  third  box,  in  the  presence  of 
the  court,  the  names  of  as  many  persons,  as  the  court  deems  sufficient  for 
that  purpose. 

g  1055.  The  sheriff  must  forthwith  notify  each  person  so  drawn,  and 
make  a  return,  as  prescribed  in  title  fifth  of  this  chapter,  where  talesmen 
are  required  to  attend  ;  and  the  provisions  of  that  title  apply  to  each  per- 
son BO  notified. 

g  1056.  A  justice  of  the  supreme  court,  appointed  to  hold  a  term  of  the 
circuit  court,  or  to  preside  at  a  term  of  ^le  court  of  oyer  and  terminer,  may, 
by  an  order  under  his  hand,  direct  that  such  a  number  of  jurors,  as  he 
deems  necessary,  not  exceeding  twenty-four,  be  drawn  for  that  term,  in  ad- 
dition to  the  thirty-six  jurors,  to  be  drawn  as  prescribed  in  the  foregoing 
sections  of  this  article.  A  county  judge  may,  in  like  manner,  direct  the 
drawing  of  a  like  additional  number  of  jurors,  for  a  term  of  the  county 
court,  or  of  the  court  of  sessions,  to  be  held  in  his  county. 

g  1057.  An  order,  made  as  prescribed  in  the  last  section,  must  be  deliv. 
ered  to  the  clerk  of  the  county,  in  which  the  term  is  to  be  held,  at  lea^l 
twenty  days  before  the  day  appointed  for  the  commencement  thereof ;  and 
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the  clerk  must  forthwith  file  It.     This  article  applies  to  the  additional 
jurors,  so  required  to  be  drawn. 

§  1058.  At  a  term  of  the  circuit  court,  or  court  of  oyer  and  terminer,  oi 
of  the  county  court,  or  court  of  sessions,  an  order  may  be  made  by  th« 
court,  requiring  the  clerk  of  the  county  to  draw,  and  the  sheriff  to  notify, 
any  number  of  trial  jurors,  specified  in  the  order,  which  tiie  court  deems 
necessary,  to  attend  that  term,  or  a  term  thereafter  to  be  held,  either  by 
original  appointment  or  by  adjournment,  at  the  commencement  thereof,  or 
on  a  particular  day,  specified  in  the  order. 

g  1059.  The  clerk  must  thereupon  forthwith  bring  into  court,  all  the 
boxes,  wherein  ballots,  containing  the  names  of  trial  jurors  are  deposited, 
as  prescribed  in  this  article;  and  must,  in  the  presence  of  the  eoa  t,  pub- 
licly draw  from  such  box  or  boxes  as  the  court  directs,  the  number  of  trial 
jurors  specified  in  the  order.  The  clerk  must  make  and  certify  two  lists  of 
the  persons  so  drawn ;  and  roust  file  one  list  in  his  office,  and  deliver  the 
other  to  the  sheriff.  The  sheriff  must  thereupon  immediately  notify  each 
person  so  drawn  to  attend  as  specified  in  the  order. 

§  1060.  The  county  judge  may,  at  the  time  of  drawing  trial  jurors  iO 
attend  a  term  of  the  county  court,  or  court  of  sessions,  make  an  order,  des- 
ignating a  particular  day,  during  the  term,  when  the  jurors  must  attend,  or 
two  or  more  particular  days,  upon  each  of  which  a  portion  of  the  jurors 
must  attend.  The  sheriff  must  thereupon  notify  them  to  attend,  as  speci* 
fied  in  the  order. 

g  1061.  The  deputy  county  clerk  possesses,  in  the  absence  of  the  county 
clerk  from  his  office,  or  from  the  sitting  of  a  term  of  the  court,  the  powers 
conferred  by  this  article  upon  the  county  clerk. 

g  1062.  This  article  does  not  apply  to  the  city  and  county  of  New  York, 
or  to  the  county  of  Kings. 

ARTICLE  THIRD. 
Mode  of  STRiKina  and  procurinq  a  special  Jurt,  and  of  procurino  a 
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I  1063.  What  courts  may  order  a  special       $  1068.  Provision  where  clerk  or  com- 
jury  to  be  strack.  mistjiioner  of  jarors  is  inter- 

1064.  Party  obtaining  order  to  give  eBted. 

eight  days'  notice.  1869.  Party  applying  for  k>pccial  jory 

1065.  Mode  of  striking  jury.  to  pay  expenses. 

106(i  Jurors  so  drawn  to  be  notified  1070.  Copy  of  order  for  foreign  jury- 
to  attend.  to  be  delivered  to  elierifl. 

1067.  Jury  to  be  formed  as  in  other  1071.  Hi  ode  of  obtaiuing  a    foreiga 

cases.  jury. 

§  1063.  Where  it  appears  to  the  court,  that  a  fair  and  impartial  trial  of 
an  issue  of  fact,  triable  by  a  jury,  joined  in  an  action,  pending  in  the 
Bupreme  court,  or  in  a  superior  city  court,  cannot  be  had  without  a  struck 
jury,  or  that  the  importance  or  intricacy  of  the  case  jequires  such  a  jury, 
the  court  must  make  an  order,  upon  notice,  directing  a  special  jury  to  be 
struck,  for  the  trial  of  the  issue.  The  order  must  specify  the  term,  and  it 
may  specify  a  particular  day  in  the  term,  when  the  jurors  must  attend. 

§  1064.  Unless  the  order  specifies,  or  directs  the  officer,  who  is  to  strike 
the  jury,  to  fix,  a  time  for  the  parties  to  attend,  the  pai-ty  obtaining  it  must 
give  at  least  eight  days'  notice  of  the  time,  when  he  will  attend,  before  the 
c)«rk  of  the  county  in  which  the  action  is  triable,  or,  if  it  is  triable  in  the 
9Hj  and  county  of  New  York,  or  the  county  of  Kings,  before  the  commi»> 
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Btoner  of  jurors,  or,  if  it  is  triable  in  the  superior  court  of  Buffalo,  before 
the  clerk  of  that  court,  for  the  purpose  of  having  the  jury  struck. 

-  g  1063.  [am^d  1877.]  At  the  time  appointed,  the  clerk,  or,  in  hia  absence, 
the  deputy-clerk,  or  the  commissioner^  as  the  case  requires,  must  attend  at 
his  office,  with  the  original  lists  or  books,  filed  or  kept  in  his  office,  as  re- 
quired by  law,  containing  the  names  of  the  persons  who  are  then  liable  to 
serve  as  trial  jurors  ;  and,  in  the  presence  of  the  parties,  or  their  attorneys 
or  counsel,  must  strike  a  trial  jury,  as  follows : 

1.  The  clerk,  deputy-clerk,  or  commissioner,  must  select  from  the  lists  or 
books,  the  names  of  forty-eight  persons,  whom  he  deems  most  indifferent 
between  the  parties,  and  best  qualified  to  try  the  issue ;  and  must  make  and 
certify  a  list  of  those  names. 

2.  The  party,  on  whose  application  the  special  jury  was  directed  to  be 
struck,  or  bis  attorney  or  counsel,  may  then  first  strike  from  the  list  one 
name ;  the  adverse  party  or  his  attorney  or  counsel  may  then  strike  there- 
from one  name;  and  so  alternately,  until  each  party  has  stricken  out 
twelve  names. 

S,  If  either  party  fails  to  attend,  at  the  time  and  place  of  striking  the 
jury,  or  neglects  to  strike  out  a  name,  the  clei'k,  deputy-clerk,  or  commis- 
sioner, must  strike  for  him. 

4.  The  clerk,  deputy-clerk,  or  commissioner,  must  thereupon  make  out  a 
list  of  the  names  of  the  twenty-four  persons  not  stricken  out,  and  must 
certify  that  it  is  a  correct  list  of  the  persons,  drawn  to  serve  as  jurors,  pur- 
suant to  the  order  of  the  court.  He  must  immediately  deliver  the  list  so 
certified,  and  a  certified  copy- of  the  order,  to  the  sheriff  of  the  county.  If 
the  list,  from  any  ward  or  town,  cannot  be  found,  the  clerk  must  make  a 
new  list  from  the  ballots  then  in  use  for  jurors  for  that  ward  or  town,  and 
must  use  that  list,  upon  striking  the  jury,  in  place  of  the  original  list. 

§  1066.  The  sheriff  must  notify  the  persons  whose  names  are  contained 
in  the  list,  and  must  return  the  names  of  those  notified,  to  the  term,  at 
which  they  are  required  to  attend,  as  prescribed  by  law  for  notifying  and 
returning  ordinary  trial  jurors. 

g  1Q67.  From  the  persons  so  notified  and  attending,  a  jury  must  be 
formed  for  the  trial,  and  the  issue  must  be  tried,  as  prescribed  in  this  chap- 
ter with  respect  to  an  ordinary  jury  trial.  The  court  has  the  same  power 
to  excuse  or  discharge  a  juror,  and  to  cause  additional  jurors  to  be  drawn, 
or  talesmen  to  attend,  as  upon  an  ordinary  jury  trial.  But  the  court  may, 
in  its  discretion,  set  aside  an  additional  juror  so  drawn,  or  a  talesman,  upon 
the  objection  of  either  party,  without  a  formal  challenge. 

§  1068.  [am'd  1884.]  If  it  appears  to  the  court  to  which  an  applid^ 
tion  for  a  special  jury  is  made,  that  the  clerk,  or  the  commissioner  of  jurora 
as  the  case  may  be,  is  interested  in  the  action,  or  is  related  to  either  of  tho 
parties,  or  is  not  indifferent  between  them,  the  court  must  appoint  two 
disinterested  persons  'to  strike  the  jury ;  and  the  court  may,  in  its  discre- 
tion, in  any  case  appoint  two  such  persons  to  strike  such  jury.  The  ^ier- 
sons  so  appointed  possess,  for  the  purposes  of  the  action,  all  the  powers 
conferred  by  this  article  upon  the  clerk  or  the  commissioner  of  jurors. 

§  1069.  The  expense  of  striking  a  special  jury  must  be  paid  by  the  party 
applying  for  it,  and  shall  not  be  taxed  in  the  costs  of  the  action. 

%  1070.  Where  an  order  for  a  trial  by  a  foreign  jury  is  made,  a  certified 
copy  thereof  must  be  delivered  to  the  sheriff  of  the  county,  from  which  it 
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is  to  be  drawn ;  who  must  give  notice  t^reof  to  the  clerk  of  that  county 
and  also,  in  the  city  and  county  of  New  York,  or  the  county  of  Kings,  to 
the  commissioner  of  jurors,.at  least  twenty  days  before  the  first  day  of  the 
term,  at  which  the  foreign  jury  is  required  to  attend. 

§  1071.  The  clerk,  or,  in  the  county  of  Kings,  the  commissioner,  to 
whom  the  notice  is  given,  must  draw  the  names  of  twenty-four  persons,  in 
the  same  manner,  and  in  presence  of  the  same  officers,  as  prescribed  by 
law,  with  respect  to  ordinary  trial  jurors;  except  that  notice  of  the  draw- 
ing need  not  be  published.  A  certified  list  of  the  names  drawn  must  be 
delivered  to  the  sheriff,  who  must  notify  each  person  drawn,  and  make  a 
return,  as  in  an  ordinary  case. 

ARTICLE  FOURTH. 

Pknaltiks  for  Non-Attendanci. 

{  1072.  Fine  to  be  imposed  for  noa-       {  1076.  ProcecdiDgs  apon  return  of  snch 
attendance.  order. 

1073.  Order  to  show  cansc,  when  juror  1077.  When  proceedinga  to  cea^e. 

was  not  personally  II oTified.  1078.  This  article  not   applicable  to 

1074.  Id.;  if  default  was  at  circuit.  New  York  and  Kings  coun- 

1075.  Duty  of  clerk  and  sheriff.  ties. 

§  1072.  A  person  duly-  notified,  as  prescribed  in  tiiis  title,  to  attend  a 
term  uf  a  couFt  of  record,  as  a  trial  juror,  who,  without  reasonable  cause, 
neglects  to  attend,  according  to  the  notice,  shall  be  fined  a  sum,  not  less 
than  ten  dollars  nor  more  than  twenty-five  dollars,  for  each  day  that  he  so 
neglects  to  attend. 

§  1073.  Where  it  appears,  by  the  t  turn  of  the  sheriflf,  that  the  delin- 
quent was  personally  notified  to  attend,  the  fine  may  be  imposed  by  the 
court,  at  the  term  which  he  was  required  to  attend.  But  where  it  appears, 
by  the  retuni,  that  he  was  notified,  by  leaving  the  notice  at  his  residence, 
the  court  must  cause  an  order  to  be  entered  in  its  minuies,  requiring  him 
to  show  cause,  on  the  first  day  of  the  next  term  of  the  court,  why  a  fine 
should  not  be  imposed  upon  him. 

§  1074.  If  the  order  is  made  at  a  term  of  a  circuit  court,  it  may,  in  the 
discretion  of  the  court,  direct  the  delinquent  to  show  cause,  on  the  first  day 
of  the  next  term  of  the  county  court  of  the  same  county. 

§  1075.  The  clerk  must  immediately  deliver  two  certified  copies  of  the 
order  to  the  sheriff  of  the  county,  who  must  serve  one  copy  on  the  delin- 
quent personally,  and  return  the  other,  with  his  proceedings  thereon,  to  the 
term  at  which  the  delinquent  is  required  to  show  cause. 

g  1076.  If  the  sheriff  returns  the  copy  of  the  order  as  personally  served, 
or  if  the  delinquent  attends,  in  obedience  thereto,  the  court  must,  unless 
goou  cause  is  shown  to  the  contrary,  impose  the  proper  fine;  otherwise  it 
mus^.  make  a  further  order,  requiring  the  delinquent  to  show  cause  at  the 
next  tem^  wh/  tl;e  fine  should  not  be  imposed.  The  proceedings  under 
such  an  order  are  the  same  as  under  the  first  order.  Similar  orders  must 
be  made,  from  term  to  term,  and  similar  proceedings  taken,  until  the  delin- 
quent is  personally  served,  or  attends  in  obedience  thereto. 

§  1077.  But  if  it  appears  from  the  return  of  the  sheriff,  or  from  any 
other  evidence,  that  the  juror  is  dead,  or  insane,  or  has  permanently  re- 
moved from  the  county ;  or  if  a  satisfactory  excuse  is  rendered  by  any  per 
son,  in  his  behalf,  for  his  default,  the  court  may,  in  its  discretion,  discon- 
tinue the  proceedings 
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%  1078.  This  article  does  not  apply  to  the  city  and  county  of  New  York, 
or  to  the  county  of  Kings. 


/ 


TITLE  IV. 


Tried  jurQTH  in  New  York  and  Kings  counties  ;  mode  o/teleeHnff  them,  and 

of  procuring  their  aUendwuee, 

Abtioui  1.  Providons  relating  to  trial  jurors  in  the  city  and  county  of  New  Toric. 
S.  ProvisionH  relating  to  trial  jurors  in  the  county  of  Kings. 

ARTICLE  FIRST. 

Provisions    relatino  to  Trial   Jurors  in  the  Crrr  and  Countt   or 

New  York. 


I  1079.  Onaliflcations  of  trial  jurors. 

1060.  W  tie  deemed  a  resident. 

1081.  PerBous  exempt  from  service. 
•  1083.  Evidence  of  nglit  to  exemption 
in  certain  cases. 

1083.  Military  officers  required  to  cer- 

tify to  coiiimit'Pioiier  persons 
pei-forming;  full  mi.itarv  duty. 

1084.  Jury  year  ;  length  of  juiy  ser- 

vice required  and  allowed. 

1085.  When   court    may    temporarily 

excusf  juror  from  attendance. 

1066.  In  other  cases,  juror  to  be  ex- 

cused only  on  siiowing  certain 
facts. 

1067.  Juror  applying   to  court  to  be 

excused  must  produce  notice, 
etc. 

1068.  Service  in  a  court  not  of  record  ; 

when  an  excuse. 
1668.  Cleric  of  court  to  certify  to  com- 
Uiissiouer   as  to   attendance, 
excuses,  fines,  etc.,  of  jurors. 

1090.  Commissioner  of  jurors  to  select 

trial  jurors  ;  his  general 
powers. 

1091.  Commissioner  may  appoint  as- 

sistants, etc.;  who  may  ad- 
minister oaths. 

1092.  All   public  officers  required  to 

aid  the  commis^ioner. 

1093.  Expenses  of  commissioner's  of- 

fice ;  how  paid. 

1094.  Lists  of  jurors  to  be  prepared, 

etc.;  commissioner  to  decide 
as  to  exemptions. 

1095.  Persons  may  i)e  required  to  tes- 

tify as  to  juror's  liability  to 
serve.  Penalty  for  disobe- 
dience. 
1090.  Commissioner  to  retimi  lists  to 
county  ciork ;  correction  of 
lists. 

1097.  Old  ballots  to  be  destroyed  and 

new  ballots  deposited  :  sui>- 
piemental  lists ;  new  oh  Hots 
therefor. 

1098.  Number  of  jurors  to  be  drawn 

for  each   tenn   of  court    of 

record. 
.090.  When  juroi-s  to  be  drawn  ;  what 

olliccis  to  attend  drawing. 
IJOO.  Notice  of  drawiuj;. 
JJOl.  Pnicecdings  if  officers  do  not 

ap(Krai. 


%  1102.  When  jury  to  be  drawn  on  ad- 
journed day. 

1103.  Mode  of  drawing ;  minnte ;  lists. 

1104.  Id.;  where  term  consists  of  iw^ 

or  more  parts. 

1106.  Commissioner  may  issue  notice 
to  jurors  drawn. 

1106.  Sheriff    to    notify   jurors    and 
make  return. 

1107  wierk  of  court  to  certify  as  to 
mode  of  service. 

1106.  Court  may  order  new  panel  to 
Iki  drawn  during:  term. 

1109  Oourt  of  record  to  fine  juror  for 
nou  Attendance ;  power  to  re- 
mit Hue. 

illM.  Juror  may  also  be  arrested  and 
compelled  to  serve. 

1111.  Jurors  for  district  courts  ;  how 
selected  ;  punishment  for  non- 
attendance  ;  clerk's  duty ;  pen-, 
alty  for  neglect. 
Sheriff's  jury ;  how  selected, 
etc. 


1112. 

1113.  Proceedings     before     commis- 


sioner,  to   remit  or  enforce 
jury  fines. 

1114.  Board  for  enforcement  of  jury 

fines  ;  proceedings  before  it. 

1115.  General  powers  of  board. 

1116>  Commissioner  to  issne  warrant 
to  collect  fines  ;  sheriff's  pow- 
ers and  duties  thereupon. 

1117.  Uncollected  fines  to  be  docket- 

ed, and    enforced   as  judg- 
ments. 

1118.  Commissioner  to  receive  fines, 

etc.    His  account ;  bow  ren- 
dered and  set  tied 

1119.  Cor|K>ration  attorney  to  pros- 

ecute for  penalties ;  compro- 
mise, etc.,  of  action. 

1120.  Penalty,  for    physician    giving 

false  certificate. 

1121.  Persons  required  to  furnish  in 

formation ;   penalty   for    re- 
fusal, etc. 

1122.  Punishment  for  bribery  of  of- 

ficer, etc.,  by  juror  drawn. 

1123.  Id.;  for  officer  accepting  bribes, 

etc. 

1124.  Id.;  for  concealing  offer  to  take 

bribe,  etc. 

1125.  False  "wearing;  when  perjury. 
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§  1079.  In  order  to  be  qualified  to  serve,  as  a  trini  jutor,  in  1'  court  in 
the  city  und  couDty  of  New  York,  a  person  must  be : 

1.  A  male  citizen  of  the  United  States,  and  a  resident  of  that  city  an4 
county. 

2.  Not  less  than  twenty-one,  nor  more  than  seventy  years  of  age. 

3.  The  owner,  in  bis  own  right,  of  real  or  personal  property,  of  the  value 
of  two  hundred  and  fifty  dollars ;  or  the  husband  of  a  woman  who  is  the 
owner,  in  her  own  right,  of  real  or  personal  property  of  that  value. 

4.  In  the  possession  of  his  natural  faculties,  and  not  infirm  or  decrepit. 
ft.  Free  from  all  legal  exceptions ;  intelligent ;  of  sound  mind  and  good 

character ;  and  able  to  read  and  write  the  English  language  understand- 
Ingly. 

%  1080.  A  person  dwelling  or  lodging  in  the  city  and  county  of  New 
York,  for  the  greater  part  of  the  time,  between  the  first  day  of  October  and 
the  thirtieth  day  of  June  next  thereafter,  is  a  resident  of  that  city  and 
county,  for  that  jury. year,  within  the  meanmg  of  the  last  section ;  and  it  is 
not  necessary,  that  he  should  have  been  assessed,  or  should  have  voted 
there. 

%  1081.  [ani'd  1877.]  Either  of  the  following  persons,  although  qnali- 
fled,  is  entitled  to  an  exemption  from  service,  as  a  trial  juror,  upon  his 
claiming  an  exemption,  as  prescribed  in  this  article : 

1.  A  clergyman,  or  a  minister  of  any  religion,  oflBciating  as  such,  and  not 
following  any  other  calling. 

2.  [am*d  1880.]  A  practicing  physician,  surgeon,  or  surgeon  dentist,  hav- 
ing patients  requiring  his  daily  professional  attention,  and  not  following 
any  other  calling,  and  a  licensed  pharmaceutist  or  pharmacist  while  actually 
engaged  in  his  profession  as  a  means  of  livelihood. 

3.  [am'd  1879.]  An  attorney  or  counsellor  at  law,  regularly  engaged  in 
practice  of  the  law  as  a  means  of  livelihood. 

4.  A  professor  or  teacher  in  a  college,  academy,  or  public  school,  not  fol- 
lowing any  other  calling. 

5.  The  holder  of  an  office,  under  the  United  States,  or  the  State,  or  the 
city  or  county  of  New  York,  whose  ofllcial  duties,  at  the  time,  prevent  his 
attendance  as  a  juror. 

6.  A  consul  of  a  foreign  nation. 

7.  A  captain,  engineer,  or  other  officer,  actually  employed  upon  a  ves- 
sel,  making  regular  trips ;  or  a  licensed  pilot,  actually  following  that  call- 
ing. 

8.  A  superintendent,  conductor,  or  engineer,  employed  by  a  railroad  com- 
pany, other  than  a  street  railroad  company;  or  a  telegraph  operator, 
employed  by  a  telegraph  company  ;  who  is  actually  doing  duty  in  an  office, 
or  along  the  railroad  or  telegraph  line  of  the  company,  by  which  he  is 
employed. 

9.  A  grands  juror,  or  a  sheriff's  juror,  for  the  year,  selected  pursuant  to 
law. 

10.  [am'd  1889.]  Any  officer,  non-commissioned  officer,  musician 
or  private  actnally  serving  in  a  brigade,  regiment,  battalion,  company 
or  troop  of  the  Old  Guard  of  the  city  of  New  York,  or  of  the  National 
Gaard  of  the  State,  uniformed  and  equipped  according  to  law,  and 
faiUifully  performing  his  duty  by  making  the  parades  and  attending 
the  drills,  inspections  and  reviews  required  by  law,  or  a  general  or  staff 
officer,  actually  performing  duty  as  such;  or  a  person  who  has  been 
honorably  discharged  from  the  National  Guard,  after  five  years  servico 
in  either  capacity. 

1 1.  A  p«raon  who  has  be«n  honorably  discharged  from  the  military  forces 
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of  the  State,  after  seven  years*  faithful  service  therein.  But  in  onler  to 
entitle  a  person  to  exemption,  under  this  subdivision,  his  service  must  have 
been  performed  before  the  twentj-tliird  day  of  April,  eighteen  hundred  and 
sixty-two,  either  as  a  general  or  staff  officer,  or  as  an  officer,  non-commis- 
sioned officer,  musician  or  private,  in  a  uniformed  battalion,  company  or 
troop  of  the  militia  of  the  State,  and  armed,  uniformed  and  equipped, 
according  to  law ;  or  a  portion  thereof,  during  that  period,  and  in  that 
capacity,  and  the  remainder,  since  the  twenty-third  day  of  April,' eighteen 
hundred  and  sixty-two,  as  a  member  of  the  national  guard  of  the  State. 

12.  A  person  who,  alter  faithfully  performing  the  duties  of  a  fireman,  in 
a  fire  company  or  fire  department,  duly  organized  according  to  the  laws  of 
the  State,  for  five  successive  years,  has  been  honorably  discharged  there- 
from. 

13.  A  person  who  is  physically  incapable  of  performing  jury  duty,  by 
reason  of  severe  sickuess,  deafness,  or  other  physical  disorder. 

14.  A  person  holding  office  under  the  fire  or  police  department  of  the 
city  ;  or  otherwise  specially  exempted  by  law. 

^  1082.  The  evidence  of  the  right  to  exemption,  as  prescribed  in  the  last 
section,  is  as  follows  : 

1.  Under  subdivision  tenth  thereof,  wh^re  the  applicant  is  a  member  of  a 
company  or  troop,  the  certificate  of  the  captain,  or  other  commanding  officer 
thereof,  dated  within  three  month  of  the  time  of  presenting  it.  Or  the 
commissioner  of  jurors  may,  in  his  discretion,  receive  the  certified  list, 
specified  in  the  next  section,  as  sufficient  evidence  thereof.  Where  the  ap- 
plicant is  a  regimental  officer,  or  a  staff  officer,  the  evidence  of  the  right  to 
exemption  is  the  certificate  of  "the  major-general,  or  other  officer  commaDd 
ing  the  first  division. 

2.  Under  subdivision  tenth  thereof,  where  the  applicant  has  been  dis- 
charged, or  under  subdivision  eleventh  or  twelfth,  the  certificate  of 
discharge ;  and,  where  it  does  not  show  all  the  facts,  the  affidavit  of  the 
applicant,  or  of  another  person  acquainted  with  the  facts. 

3.  Under  subdivision  thirteenth  thereof,  the  certificate  of  a  reliable 
physician,  or  the  affidavit  of  the  applicant,  or  both  ;  or  any  other  evidenc-e 
satisfactory  to  the  commissioner. 

4.  Under  any  other  subdivision  thereof,  an  affidavit  of  the  applicant,  or 
an  affidavit  satisfactory  to  the  commissioner,  of  another  person  in  his 
behalf,  stating  the  facts,  entitling  the  appUcant  to  exemption.  Each  certifi- 
cate specified  in  this  section,  must  be  accompanied  with  satisfactory  proof, 
by  affidavit,  of  the  genuineness  of  the  signature  thereto ;  and  each  affidayit 
and  certificate  must  be  filed  with  the  commissioner  of  jurors,  and  must  be 
kept  open  by  him,  at  all  reasonable  times,  to  public  inspection. 

§  1083.  The  captain,  or  other  commanding  officer,  of  each  company  or 
troop,  in  the  first  division  of  the  national  guard,  must  deliver  to  the  com- 
missioner of  jurors,  on  or  before  the  first  day  of  July  in  each  year,  and  at 
any  other  time  when  he  may  require  it,  a  list,  certified  by  him,  containing 
the  full  name  and  residence  of  each  member  and  officer  of  bis  company  or 
troop,  who  is  uniformed  and  equipped,  and  faithfully  performs  his  duty,  as 
prescribed  in  subdivision  tenth  of  the  last  section  but  one.  No  other  name 
shall  be  inserted  in  the  list.  The  list  must  be  filed  m  the  commissioner's 
office.  The  m*ijor-generul,  or  other  officer,  commanding  that  division,  must 
when  necessary,  issue  orders  to  carry  this  section  into  effect.  He  must  also 
furnish  to  the  commissioner  of  jurors,  when  so  requirt;d,  a  list,  certified  bj 
him,  containing  the  name  and  reEideucc  of  each  officer  or  other  member  of 
that  division,  not  comprised  in  the  lists  of  the  companies  and  troops.     Aa 
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officer,  who  neglects  or  refuse?,  to  perform  the  duty,  specified  in  this  sec- 
tion ;  or  who  includes,  in  a  list  certified  by  him,  the  name  of  a  person  who 
is  not  described  in  this  section ;  or  who  gives  a  false  certificate,  in  a  case 
specified  in  the  last  section  ;  forfeits  the  sum  of  fifty  dollars  for  each 
offence. 

§  1084.  The  jary  year,  in  the  city  and  county  of  New  York,  commences 
on  the  first  day  of  October.  A  person  who  has  actually  served,  as  a  trial 
juror,  in  a  court  of  record  of  the  State,  within  that  city  and  county,  twelve 
days  within  a  jury  year,  is  entitled  to  be  discharged  by  the  court ;  except 
that  he  shall  not  be  discharged,  until  the  close  of  a  trial,  in  which  be  is 
serving,  when  the  twelve  days  expire.  A  person  discharged,  as  prescribed 
in  this  section,  is,  ti.ereafter,  during  the  same  jury  year,  exempt  from  jury 
service  in  any  county  of  the  State.  Where  the  certificates  of  one  or  more 
clerks  of  the  courts,  made  as  prescribed  in  section  ten  hundred  and  eighty- 
nine  of  this  act,  show  that  a  person  id  entitled  to  a  discharge,  as  prescribed 
in  this  section,  the  comtuissiouer  of  jurors  must,  upon  request,  certify  to 
the  fact.  A  person  cannot  serve  a^  a  trial  juror,  in  courts  of  record,  at  more 
than  two  terms  in  a  jury  year. 

§  1086.  The  judge,  holding  a  term,  may,  in  his  discretion,  excuse  a  trial 
juror  from  service  at  that  term,  for  not  more  than  three  days  at  a  time, 
where  the  exigencies  of  his  business  require  his  temporary  exemption.  The 
judge  may  also  discharge,  for  the  term,  one  or  more  jurors,  notified  and 
attending,  whose  further  attendance  is  not  required  for  the  trial  of  issues  at 
that  term«  Or  he  may  discharge,  until  a  day  certain,  one  or  more  jurors, 
notified  and  attending,  whase  attendance  will  not  be  required,  for  the  trial 
of  issues,  until  that  day.  £acb  juror,  so  discharged  until  a  day  certain, 
must  attend  at  the  opening  of  the  court  on  that  day,  and  thereafter  until 
he  is  disdiarged,  without  further  notice.  If  he  fails  so  to  do,  he  is  liable 
to  the  same  punishment,  and  the  same  proceedings  must  be  taken,  as  if  he 
had  failed  to  attend,  at  the  time  fixed  in  the  notice  given  to  him. 

§  1086.  Except  as  prescribed  in  the  last  section,  a  court  or  a  judge  shall 
not  excuse  a  person,  liable  to  serve  as  a  trial  juror,  and  duly  drawn  and  no- 
tified, unless  it  is  shown,  by  the  oath  of  the  juror,  or,  if  he  is  unable  to 
attend,  by  the  oath  of  another  person,  acquainted  with  the  facts,  that  he  is 
then  necessarily  absent  from  the  city,  and  will  not  return  in  time  to  serve ; 
or  that  the  interest8  of  the  public,  or  of  the  juror,  will  be  materially  injured 
by  his  attendance ;  or  that  he  is  physically  unable  to  serve ;  or  that  his 
wife,  or  a  near  relative  of  himself  or  his  wife,  has  recently  died  or  is  dan- 
gerously sick.  Where  a  person  liable  to  serve  is  excused,  m  a  case  speci- 
fied in  this  section,  or  where  a  person,  notified  to  attend  a  term,  as  a  trial 
juror,  is  entitled  to,  and  claims  an  exemption,  he  can  be  excused  only  by 
the  judge,  holding  the  term,  which  he  has  been  notified  to  attend.  Such 
an  excuse  does  not  extend  beyond  that  term. 

§  1087.  A  person,  who  has  been  notified  to  attend,  as  a  trial  juror,  and 
who  applies  to  be  excused,  as  prescribed  in  the  last  section,  must  bring  the 
notice,  if  he  has  received  it,  into  court,  and  present  it,  in  open  court  to  thi 
)udge ;  or,  if  he  cannot  personally  attend,  he  must  send  it,  by  a  person  capa- 
ble of  making  the  necessary  proof,  in  relation  to  his  claim  to  be  excused. 
A  note  of  the  excuse,  and  of  the  reason  therefor,  attested  by  the  judge,  who 
mnst  append  his  signature  or  his  initials  thereto,  must  also  be  made  upon 
the  notice  to  attend  ;  or,  if  the  juror  has  not  brought  it  into  court,  upon  a 
Mpiirate  piece  of  V^P^'i  which  must  be  transmitted  to  the  commisaiooer 
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of  jurora,  by  the  clerk,  as  part  of  tho  return,  made  as  prescribed  in  section 
teu  hundred  and  eighty-nine  of  this  act. 

§  1088.  A  person,  serving  as  trial  juror,  elsewhere  than  in  a  court  of 
record,  is  excused  from  jury  duty  in  a  court  of  record,  only  during  the 
time  of  bis  actual  service  elsewhere. 

g  1089.  The  clerk  of  each  court  of  record  in  the  city  and  county  of  New 
York,  must,  within  ten  days  after  the  close  of  each  term,  for  wliich  trial 
jurors  have  been  drawn,  or  after  the  discharge  of  the  trial  jurors,  if  they 
are  discharged  before  the  close  of  the  term,  return  to  the  commissioner  of 
jurors,  the  certified  copy  of  the  minute  of  the  drawing  of  the  jurors,  re- 
ceived from  the  sheriff,  and  the  sheriff's  return  thereto,  or  a  copy  of  each 
paper,  certified  by  the  clerk ;  together  with  each  notice  or  other  paper 
attested  by  a  judge,  as  prescribed  in  the  last  section  but  one.  The  clerk 
must  also  deliver  to  the  commissioner  therewith  his  certificate,  specifying, 
distinctly  and  in  detail,  as  follows  ;   ' 

1.  The  name  and  residence  of  each  juror,  who  attended  and  served ;  the 
number  of  days  the  juror  attended  for  the  purpose  of  serving ;  and  the 
number  of  days  he  actually  served. 

2.  The  name  and  residence  of  each  juror,  who  was  excused  or  dischArged ; 
with  the  reason  therefor. 

8.  The  name  and  residence  of  each  person  notified,  who  did  not  itteod 
or  serve. 

4.  The  name  and  residence  of  each  person  fined,  and  the  date  and  ftmo'/nt 
of  his  fine,  unless  the  fine  has  been  remitted,  as  prescribed  in  section  eleven 
hundred  and  nine  of  this  act. 

The  return  and  certificate  must  be  filed  in  the  commissioner's  ofSie,  and 
shall  not  be  altered  or  corrected,  except  in  pursuance  of  an  order  of  the 
court.  If  a  clerk  fails  to  make  a  complete  return  and  certificate,  as  pre- 
scribed in  this  section, 'he  is  guilty  of  a  contempt  of  the  court;  uid  the 
commissioner  of  jurors  must  institute  the  appropriate  proceedings  tc  punish 
him  accordingly. 

§  1090.  Trial  jurors  must  be  selected  by  the  commissioner  of  juMra,  who 
must  alone  decide  upon  their  qualifications,  and  exemptions,  easept  as 
otherwise  expressly  prescribed  in  this  article.  But  this  section  ^  oea  not 
impair  the  right  to  challenge  a  particular  juror  at  the  trial.  The  /omioiB- 
sioner  may  issue,  to  a  person  entitled  to  an  exemption,  a. certificate  of  that 
fact,  which  exempts  the  person,  to  whom  it  is  granted,  from  ju'j  duty, 
during  the  time  limited  therein.  He  mnst  keep  a  record  of  all  pro<  eedings 
before  him,  or  in  his  office.  He  is  entitled  to,  and  must  collect,  for  the 
benefit  of  the  city,  for  a  copy  of  a  paper  furnished  by  him,  the  same  fees  as 
the  clerk  of  a  court  of  record. 

§  1091.  The  commissioner  of  jurors  may,  from  time  to  time  a  ppoint, 
and  at  pleasure  remove,  one  or  more  assistants,  clerks  in  his  offic  e,  and 
messengers,  and  may  fix  their  compensation.  He  may  designate,  in  i tricing, 
an  assistant,  to  attend,  in  his  place,  the  drawing  of  jurors,  for  a  patticular 
term.  The  commissioner,  or  each  assistant,  whom  he  designates  ior  the 
purpose,  by  a  certificate,  filed  in  the  office  of  the  county  clerk,  may  admin- 
ister an  oath  or  affirmation,  in  relation  to  any  matter,  embraced  wiUvin  the 
provisions  of  this  article. 

g  1092.  The  president  and  commissioners  of  the  department  of  taxes 
and  assessments,  tho  police  commissioners,  and  all  other  pubhc  officers  in 
ihs  city  of  New  York,  must  render  to  the  commissioner  of  jurors,  all  tti* 
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assistance  in  their  power,  to  enable  him  to  prooure  the  names  of 
persons,  liable  to  serve  as  trial  jurors. 

§  1093.  lanCd  1889.]  Suitable  and  proper  rooms  and  acoommo- 
datious  for  the  commissioner  of  jurors  shall  be  provided  by  the  city 
of  New  York.  The  commissioners  of  the  sinking  fund  of  said  city,  in 
case  no  such  provision  is  made  in  any  building  owned  by  or  under 
the  control  of  the  city,  shall  authorize  the  leiising  of  suitable  rooms  and 
accommodations  in  said  city  for  such  purpose,  for  a  period  not  exceed- 
ing five  years,  upon  such  terms  and  conditions,  as  said  commissioners, 
or  a  majority  of  them,  may  determine  to  be  reasonable  and  just. 

§  1094.  The  commissioner  must  commence  the  preparation  of  lists 
of  trial  jurors,  in  the  month  of  May,  in  each  year.  For  that  purpose  the 
names  of  the  persons,  liable  to  serve  as  trial  jurors,  must  be  entered 
in  suitable  books,  alphabetically,  with  the  occupation,  place  of  busi- 
ness, jtnd  residence  of  each,  as  far  as  those  particulars  can  be  conve- 
niently ascertained.  After  the  fir^t  day  of  Jane,  he  must  publish  a 
notice,  for  at  least  ten  days,  in  not  less  than  six  of  the  newspapers 
published  in  the  city,  that  claims  for  exemption  will  be  heard  by  him. 
He  may  insert  in  or  append  to  the  notice,  copies  of  such  portions  of 
the  statutes,  relating  to  jurors,  us  he  deems  expedient.  He  must 
hear  and  determine  all  claims  for  exemption,  and  must  keep  a  record 
of  the  persons  exempted,  and  of  the  period  of  time  for  which  the 
exemption  of  each  is  allowed. 

§  1095.  The  commmissioner  may  cause  to  be  personalljr  served, 
on  any  person,  within  the  city,  a  notice,  requiring  him  to  attend,  at 
the  commissioner's  office,  at  a  specified  time,  not  less  than  twenty- 
four  hours  after  service  of  the  notice,  for  the  purpose  of  testifying  con- 
cerning his  own  liability,  or  the  liability  of  any  other  person,  to  serve 
as  a  juror.  A  person  so  notified  must  attend,  and  testify  accordingly. 
If  he  fails  to  attend,  as  specified  in  the  notice,  for  any  caude,  except 
phTsical  inability;  or  if  he  refuses  to  be  sworn,  or  to  answer  any  legal 
and  pertinent  question,  put  to  him  by  the  commissioner;  he  forfeits 
fifty  dollars  for  each  failure  or  refusal.  One  or  more  successive  notices 
may  be  served  upon  the  same  person,  where  he  fails  to  attend,  as 
required  by  a  former  notice;  and  he  is  liable  to  the  same  penalty,  for 
each  failure  so  to  attend.  But  the  commissioner  may,  in  his  discre- 
tion, dispense  with  the  personal  attendance  of  a  person,  so  notified, 
where  another  person,  cognizant  of  the  facts,  is  produced  and  testifies 
in  his  stead;  and  where  a  person  has  so  attended  twice,  he  cannot  be 
required  to  attend  again  in  the  same  jury  year. 

§  1096.  On  or  before  the  first  day  of  October,  in  each  year,  the 
commisKioner  must  return  to  the  clerk  of  the  city  and  county  of  New 
York,  to  be  filed  in  his  office,  certified  copies  of  the  lists,  prepared  by 
him,  of  the  persons,  liable  to  serve  as  trial  jurors  in  the  courts  of 
recorcf,  for  the  ensuing  jury  year.  He  mav,  from  time  to  time  there- 
after, strike  from  the  lists  kept  by  Lim,  tlie  name  of  a  person,  who  is 
found  by  him  to  be  exempt  or  disqualified.  In  that  case,  he  must 
record  the  reason  why  the  name  is  stricken  off. 

§  1097»  [arri'd  1889.]  When  the  certified  copies  of  the  lists  have 
been  returned,  as  prescribed  in  the  last  section,  the  ballots  for  trial 
jurors,  used  in  the  previous  year,  must  be  returned  by  the  connt|r 
clerki  to  the  commissioner,  who  must  destroy  those  which  are  not 
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required  for  the  oarrent  jary  year.  The  ballots  for  the  current  jury 
year  must  be  prepared  by  the  cominissioner,  who  may  use,  for  that 
purpose,  so  many  of  the  ballots,  prepared  for  the  previons  year,  as  he 
deems  expedient.  The  ballots,  so  prepared,  must  be  delivered  by  the 
commissioner  to  the  county  clerk,  and  deposited  by  the  county  clerk, 
or  his  deputy,  in  a  box,  as  prescribed  in  article  second  of  title  third  of 
this  chapter.  The  commissioner  may,  from  time  to  time  thereafter, 
return  certified  copies  of  additional  lists,  containing  the  names  of 
persons,  liable  to  serve  as  trial  jurors,  which  were  omitted  from  the 
former  lists,  and  the  names  of  qualified  jurors  that  have-been  returned 
to  the  commissioner  during  the  current  year  as  having  been  fined,  dis- 
charged or  excused;  and  ballots  containing  those  names  must  be  pre- 
pared in  like  manner  and  used  for  the  residue  of  the  jury  year. 

^  1098.  The  number  of  trial  jurors,  to  be  drawn  for  each  term, 
and  each  separate  part  of  a  term,  of  a  court  of  record  in  the  city,  at 
which  issues  of  fact  are  triable  by  jury,  must  be  fixed  by  a  general 
order  of  the  court,  or,  if  it  is  not  so  fixed  for  a  term,  or  a  separate  pari 
of  a  term,  by  a  written  order  of  a  judge,  appointed  to  hold  the  same. 
The  order,  or  a  certified  copy  thereof,  must  be  tiled  in  tbe  office  of  the 
county  clerk.  It  the  number  has  not  been  fixed,  in  either  mode,  at 
the  time  of  the  drawing,  one  hundred  trial  jurors  must  ba  drawn  for 
each  term,  or  for  each  part,  if  the  term  consists  of  two  or  more  separate 
parts. 

§  1099.  On  a  day,  designated  by  the  county  clerk,  not  less  than 
fourteen,  nor  more  than  twenty  days,  before  the  day  appointed  for 
holding,  in  the  city,  a  term  of  a  court  of  record,  at  which  issues  of  fact 
are  triable  by  jury,  the  commissioner  of  jurors,  in  person,  or  by  an 
assistant  designated  by  him;  the  sheriff  of  the  city  and  county  of  New 
York,  in  person,  or  by  his  under-sheriff;  and  one  or  more  judges  of 
courts  of  record,  residing  in  the  city,  must  attend,  at  the  office  of  the 
county  clerk,  to  witness  and  assist  in  the  drawing  of  trial  jurors  for 
the  term. 

§  1100.  At  least  six  days  before  the  drawing,  the  county  clerk 
must  publish  notice  thereof,  in  at  least  three  newspapers,  published 
in  the  city.  He  must  also  cause  written  notice  thereof  to  be  served 
upon  the  sheriff,  the  commissioner  of  jurors,  and  at  least  three  judges 
of  one  or  more  courts  of  record,  residing  in  the  city. 

§  1101.  If  at  least  one  judge  of  a  court  of  record,  residing  in  the 
city,  and  also  the  commissioner  of  jurors,  and  the  sheriff,  in  person, 
or  represented,  as  prescribed  in  the  last  section  but  one,  do  not  attend, 
the  clerk,  or,  in  his  absence,  the  deputy-clerk,  must  adjourn  the  draw- 
ing to  the  next  day.  Thereupon  the  clerk  must  forthwith  cause  to  be 
served,  upon  the  absent  commissioner  or  sheriff,  and  upon  at  least  three 
judges  of  one  or  more  courts  of  record,  residing  in  the  city,  written 
notice,  to  attend  the  drawing  upon  the  adjourned  day. 

§  1102.  If  tbe  officers,  specified  in  section  ten  hundred  and  niijety- 
niue  of  this  act,  attend  upon  tbe  adjourned  day,  bnt  not  otherwise, 
the  olerk,  or,  in  his  absence,  the  deputy-clerk,  must  proceed,  in  their 
presence,  to  draw  the  jurors. 

§  1103.     The  drawing  must  be  conducted  as  follows: 

1.  The  county  clerk,  or  his  deputy,  must  shake  the  box  containing 
the  ballots,  so  as  thoroughly  to  mix  them. 

2.  He  must  then,   without  seeing  the  name  contained  in  atiy  ballot, 
publicly  draw  out  of  the  box,  one  ballot;  and  continue  to  draw^  in 
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like  maimer,  one  ballot  at  a  time,  until  the  requisite  number  haa  been 
drawn. 

3.  A  minute  of  the  drawing  must  be  kept  by  one  of  the  attending 
officers,  in  wiiioh  must  be  entered  the  name,  contained  in  each  ballot, 
drawn,  before  another  ballot  is  drawn. 

4.  After  drawing  the  requisite  number,  the  minqte  of  the  drawing, 
containing  the  names  of  the  persons  drawn,  with  the  proper  additions 
of  each,  and  specifying  for  what  court  and  for  what  term  they  were 
drawn,  must  be  signed  by  the  clerk  or  his  deputy,  and  the  attending 
officers,  and  filed  in  the  clerk's  office. 

§  1104.  If  the  term  consists  of  two  or  more  separate  parts, 
the  trial  jurors  for  each  part  must  be  drawn,  and  a  minute  of  the 
drawing?  must  be  made,  signed,  and  filed,  and  the  subsequent  pro- 
ceeedings  must  be  the  same,  as  if  it  was  a  distinct  term. 

^  1106.  The  commissioner  may  issue,  to  a  trial  juror  so  drawn,  a 
printed  notice,  informing  him  that  he  has  been  drawn,  and  will  be 
duly  notified  by  the  sheriff,  and  contaiDing  copies  of  such  portions  of 
this  article,  as  the  commissioner  deems  advisable. 

§  1106.  [am'd  1889.]  The  clerk  must  deliver  to  the  sheriff  a  cer- 
tified copy  of  the  minute,  or  of  each'  miuute,  if  there  are  two  or  more. 
The  sheriff  must  notify  each  juror  named  therein  to  attend  the  term  or 
that  for  which  he  was  drawn,  by  serving  upon  him  at  least  six  days 
i>efore  the  commencement  thereof,  a  notice,  addressed  to  him,  stating 
that  he  had  been  drawn  as  a  trial  juror  for,  and  is  required  to  attend, 
the  term  or  part  specified  in  the  notice.  The  notice  may  be  served 
personally,  or  by  leaving  it  at  the  juror's  residence,  or  usual  place  of 
business,  with  a  person  of x  proper  age  and  discretion.  Before  the 
commencement  of  the  term  or  part,  the  sheriff  must  file  with  the 
clerk,  the  certified  copy  of  the  minute,  with  a  return  under  his  hand, 
indorsed  thereupon,  or  annexed  thereto,  naming  each  person  notified, 
and  specifying  the  manner  in  which  he  was  notified,  and  the  time  and 
place  of  the  service  of  such  notice.  Such  return  shall  be  presumptive 
evidence  of  the  fact  of  such  service.  An  affidavit  of  the  person  by 
whom  such  service  shall  have  been  made,  stating  the  manner,  time 
and  place  of  such  service  shall  accompany  such  return. 

§  1107.  The  clerk  of  each  court,  for  a  term  of  which  trial  jurors 
are  notified  to  attend,  by  the  sheriff,  must  certify  to  the  clerk  of  the 
board  of  alderman  [aldermen],  each  case,  where  less  than  a  majority 
of  the  persons,  named  in  a  minute  of  a  drawing,  are  returned  as 
personally  served.  The  board  of  aldermen  are  prohibited  from  allow- 
ing or  paying  any  fees  or  charges  to  the  sheriff,  for  notifying  any  of 
the  persons  named  in  that  minute,  or  for  making  a  return  thereupon. 
A  clerk  of  a  court,  who  omits  to  notify  the  clerk  of  the  board  of  alder- 
man [aldermen],  as  prescribed  in  this  section,  is  liable  to  a  penalty  of 
one  hundred  dollars,  for  each  omission,  to  be  recovered  by  any  person 
suing  therefor. 

§  llOa  [am'd  1877, 1889.]  At  any  time  during  t^e  dtting  of  a 
term  of  a  court  of  record  in  the  city,  the  court  may  direct  an  additional 
number  of  trial  jurors  to  be  drawn  for  the  term,  or  for  the  part,  at 
which  the  order  is  made.  The  order  must  specify  the  number  to  be 
drawn,  and  the  time  of  drawing.  The  drawiug  may  be  made,  either 
in  open  court,  under  the  direction  of  the  judge,  or  in  the  ordinary 
manner,  except  that  notice  is  not  required.  The  sheriff  must  forth- 
with notify  the  jurors  drawn  by  such  a  notice  as  the  court  directs,  to 
litteiid  the  term  or  part^  at  the  time  specified  in  the  order.      He  must 
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forthwith  file  with  the  olerk  of  said  court  a  return,  under  his  hand, 
naming  each  person  so  notified,  and  specifying  in  each  case  the  man- 
ner, time  and  place  of  the  service  of  such  notice.  Such  return  shall 
be  presumptive  evidence  of  the  fact  of  such  service.  An  affidavit  of 
the  person  by  whom  each  service  shall  have  been  made,  stating  the 
manner,  time  and  place  of  such  service  shall  accompany  such  return. 

§  1109.  [am*d  1889.]  Where  a  person,  duly  drawn,  and  notified  to 
attend  a  term  of  a  court  of  record,  as  a  tiial  juror,  fails  to  attend  at 
th^time  specified  in  the  notice,  or  from  day  to  day,  the  court,  at  that 
term,  must  impose  upon  him  a  fine  of  not  less  than  fifty  nor  more  than 
two  hundred  and  fifty  dollars.  A  fine  thus  imposed  may  be  wholly  or . 
partly  remitted,  by  direction  of  the  judge,  in  open  court,  before  the 
end  of  the  same  term,  and  upon  good  cause  shown  ;  otherwise  it  shall 
not  be  remitted,  except  as  prescribed  in  section  one  thousand  one 
hundred  and  thirteen  of  this  act.  Each  remission  so  ms^e  by  the 
judge  in  open  court  at  the  same  term  with  the  reason  therefor,  must 
be  entered  in  the  minutes  of  the  court.  This  section  applies  to  a 
special  juror  as  well  as  to  an  ordinary  trial  juror. 

§  1110.  Where  a  person,  duly  drawn  and  notified,  fails  to  attend 
and  serve,  at  a  term  of  a  court  of  record,  as  required  by  law,  without 
having  been  excused,  the  court,  besides  imposing  a. fine,  as  prescribed 
in  the  last  section,  may  direct  the  sheriff  to  arrest  him,  and  bring  him 
before  the  court;  and,  when  he  has  been  so  brought,  it  may,  in  his  dis*- 
cretion,  compel  him  to  serve. 

§  1111.  A  list  of  trial  jurors,  for  each  of  the  district  courts^  mtist 
be  selected  by  the  commissioner  of  jurors;  and  must  consist  of  not 
less  than  fifty,  nor  more  than  one  hundred  jurors.  A  person  shall  not 
be  placed  upon  such  a  list,  who  does  not  reside  in  the  district,  in  which 
the  court  is  held.  The  judge  of  each  district  court  must  impose  a  fine 
of  twenty-five  dollars,  upon  each  person,  duly  drawn,  and  notified  to 
attend  the  court,  as  a  trial  juror,  who  fails  to  attend,  as  required  by 
the  notice.  The  clerk  of  the  court  must,  witJiin  ten  days  thereafter, 
transmit  to  the  commissioner  of  jurors  a  certificate,  showing  that  the 
fine  has  been  so  imposed,  and  stating  how  the  notice  to  attend  was 
served  upon  the  delinquent,  in  order  that  the  same  proceedings  may 
be  had,  as  in  the  case  of  a  delinquent  juror  in  a  court  of  record.  A 
judge,  or  a  clerk,  who  violates  this  section  forfeits  one  hundred  and 
fifty  dollars  for  each  offense. 

§  1112.  [awi'dl886.]  The  sheriff  of  the  city  and  county  of  New 
York  shall  select  from  the  list  of  trial  jurors  for  each  jury  year  the 
names  of  not  less  than  two  hundred  and  fifty,  nor  more  than  three 
hundred  persons,  to  constitute  the  sheriff's  jurors,  for  that  jury  year, 
and  he  shall  forthwith  transmit  to  the  commissioner  of  jurors  a  list, 
certified  by  him,  containing  the  names  of  the  persons  so  selected,  with 
the  proper  additions  of  each,  and  showing  that  they  have  been  selected 
as  prescribed  in  this  section.  The  sheriff  must  cause  ballots  to  be 
prepared  as  prescribed  in  article  second  of  title  third  of  tbis  chapter, 
and  to  be  deposited  in  a  proper  box.  Where  the  sheriff  is  authomed| 
or  required  by  law,  to  impanel  a  jury  for  any  purpose,  the  requisite 
number  of  ballots  must  be  drawn  from  the  box,  as  prescribed  in  that 
article,  by  the  sheriff,  or  by  his  under-sheriff,  or  deputy-sheriff.  But 
the  sheriff  may,  in  his  discretion,  divide  the  names  contained  in  the 
list  into  thr<)e  panels,  each  containing  an  equal  number  of  names  as 
nearly  as  may  be.  In  that  case  he  must  designate  the  months*  in 
which  each  panel  will  be  used,  so  that  the  jury  dut^  shall  be  d^8i*^b^- 
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ted  equally,  as  nearly  as  may  be,  among  the  jurors;  and  ballots  shall 
be  deposited  in  the  box,  at  the  beginning  of  each  month,  containing 
the  names  of  the  jurors  designated  for  that  month. 

§  1*113.  lam'd  1879, 1889.]  Upon  receiving  the  return  to  the  minute 
and  certificate  required  by  the  proyisions  of  section  ten  hundred  and 
eighty-nine  to  be  iiled  in  the  ofuce  of  the  commissioner  of  jurors,  and 
the  certificate  required  to  be  transmitted  to  said  commissioner  of  jurors, 
as  prescribed  in  section  eleven  hi7n.dred  and  eleven,  said  commissioner 
shall  transmit  a  list  of  the  del\nquent  jurors  who  have  been  returned  as 
fined  to  the  counsel  to  the  corporation  of  said  city,  whose  duty  it  shall 
be  to  apply  forthwith  to  a  judge  of  the  court  in  which  such  fine  shall 
have  been  imposed,  for  an  order  directing  each  delinquent  trial  juror, 
returned  as  having  been  fined  in  such  court,  to  show  cause  before  the 
judge  by  whom  such  fine  was  imposed,  or  such  other  judge  as  may  be 
designated  in  such  order  should  tne  judge  by  whom  such  fine  was  im- 
posed have  ceased  to  be  a  member  of  such  court,  or  for  any  other 
reason  shall  be  unable  to  hear  such  proceeding  at  a  time  and  place  to  be 
named  therein,  why  the  payment  of  the  fine  should  not  be  enforced. 
In  case  of  the  absence  of  such  judge  at  the  time  and  place  mentioned 
insaid  order,  the  proceedings  there  under  may  be  conducted  before  such 
judge  of  said  court  as  may  be  then  and  there  present.  Baid  order  shall 
be  served  upon  the  persons  to  whom  the  same  is  addressed,  bv  deliver- 
ing to  each  one  personally,  and  leaving  with  him,  a  copy  of  the  same. 
It  shall  be  the  duty  of  the  commissioner  of  jurors  to  cause  such  orders 
to  be  served. 

Such  service  may  be  made  by  any  person  by  whom  a  summons  in  a 
civil  action  in  a  court  ##  record  might  be  served  who  may  be  desig- 
nated for  the  purpose  by  the  commissioner  of  jurors  and  proof  of  such 
service  may  be  made  by  affidavit.  The  proofs  of  such  service  shall  be 
transmitted  to  the  counsel  to  the  corporation.  In  case  of  failure  to 
make  such  service  it  shall  be  the  duty  of  the  commissioner  of  jurors  to 
transmit  to  the  counsel  to  the  corporation  the  affidavit  of  the  person 
charged  with  the  duty  of  making  such  service  setting  forth  the  reasons 
for  such  failure  and  the  efforts  made  to  effect  such  service.  As  many 
delinquents  may  be  included  in  one  proceeding  as  the  counsel  to  the 
corporation  may  determine,  but  the  copy  of  the  order  required*  to  be 
served  upon  each  delinquent  need  not  specify  the  names  of  other 
delinquentsindudedin  the  same  proceeding.  If  the  delinquent  attends 
in  obeidience  to  said  order  to  show  cause,  the  judge  befojfe  whom  the  same 
is  heard,  may,  for  good  cause  shown,  remit  such  fine  in  whole  or  in 
part.  If  such  fine  is  not  remitted,  or  is  remitted  only  in  part,  the 
judge  shall  oider  the  said  fine,  or  so  much  thereof  as  shall  not  have 
been  remitted  as  the  case  may  be,  to  be  enforced.  If  the  delinquent 
shall  fail  to  appear,  a  like  order  shall  be  made  for  the  enforcement  of 
the  fine  upon  due  proof  by  iiffidavit  of  the  service  upon  such  delin- 
quent of  such  order  to  show  cause.  In  all  cases  in  which  a  fine  shall 
be  ordered  to  be  enforced  in  whole  or  in  part,  costs  not  exceeding  ten 
dollars  in  each  case,  shall  be  awarded  against  the  delinquent^  which 
shall  be  added  to  and  form  a  part  of  the  fine  to  be  enforced.  The 
order  for  the  enforcement  of  a  fine,  in  whole  or  in  part,  shall  be  con- 
clusive with  respect  thereto.  An  appeal  may  be  taken  from  any  such 
order  not  made  on  default  to  the  general  term  to  which  an  appeal  now 
lies  from  any  order  or  judgment  made  or  rendered  in  the  court  in 
which  such  fine  is  imposed.  Such  appeal  shall  be  taken  in  the  same 
time  and  in  like  manner  as  is  now  provided  by  law  in  relation  to 
appeals  from  orders  made  in  such  court  and  shall  be  final. 
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§1114^  i^^eo/ed  1889.   §1115.  Bepealedim^.    §1116.  IUpedMll8»^. 

§  1117.  lanCd  1889.]  All  orders  for  the  enforcement  of  the  pay- 
ment of  fines  shall  be  filed  in  the  office  of  the  county  clerk  iu  said 
city,  who  must  make  in  the  docket  book  of  judgments  kept  by  him  in 
the  sam6  entries,  as  nearly  as  may  be,  with  respect  to  each  fine,  as  if 
^  were  a  fin^  judgment  rendered  in  action.  When  the  entries  have 
been  made,  the  fine,  inehiding  costs  with  interest  thereon,  from  the 
date  of  the  order  of  enforcement,  becomes  a  lien  upon  the  real  prop- 
erty of  the  person  fined,  in  like  manner  and  to  the  same  extent  as  if  it 
was  recovered  by  a  judgment  in  the  supreme  court,  and  an  execution 
to  collect  it  may  be  issued,  directed  to  the  sheruf  of  the  city  and 
county  of  New  York,  as  upon  such  a  judgment.  The  commissioner 
has,  in  relation  to  the  execution,  and  the  satisfaction  of  the  fine,  all 
the  powers  of  the  attorney  for  a  party  recoYering  such  a  judgment  in 
relation  to  the  judgment,  and  the  execution  issued  thereupon.  Upon 
the  return  of  any  such  execution  unsatisfied,  in  whole  or  in  part,  the 
court  in  which  such  fine  shall  hare  been  imposed  shall  have  power,  on 
the  application  of  the  commissioner  of  jurors,  and  upon  such  notice 
as  the  court  shall  direct,  to  punish  the  delinquent  juror  for  miscon- 
duct, in  failing  to  pay  such  fine,  or  as  much  thereof  as  may  remain 
unpaid,  by  imprisonment  not  exceeding  thirty  days  in  the  county  jail. 

§1118.  [am'd  1889.}  The  commissioner  of  jurors  must  receive  all 
moneys  paid  or  collected  for  fines  or  penalties,  as  prescribed  in  this 
article  ;  and  he  may  make  all  payments  therefrom,  which  he  is  author- 
ized by  tJ^is  article  to  make.  He  must  give  a  receipt  for  any  money 
paid  to  him,  for  a  fine  or  penally.  He  must  lliep  a  just  and  faithfnl 
account  of  all  receipts  and  payments,  by  items,  showing  the  name  of 
the  person  from  whom  each  sum  of  money  was  received  and  to  whom 
each  sum  of  money  was  paid;  and  must  at  all  reasonable  times,  keep 
his  account  open  to  public  inspection.  At  the  end  of  each  calendar 
year,  his  account  must  be  verified  by  his  affidavit,  to  the  effect  that 
it  is  in  all  respects  just  and  true;  and  that  he  has  not  received  any 
sum  of  money  during  the  yrar,  for  which  he  has  not  charged  himself 
in  the  account;  and  the  commissioner  must  thereupon  pay  over  to 
the  chamberlain  of  the  city,  the  balance,  if  any,  in  his  hands.  The 
account  must  immediately  be  transmitted  by  the  commissioner  to  the 
clerk  of  the  board  of  aldermen,  and  must  be  published  in  the  news- 
paper, designated  as  prescribed  by  law,  for  the  publication  of  the 
official  proceedings  of  city  officers. 

§  1119.  [am'd  1889.]  The  counsel  to  the  corporation  shall  con- 
duct all  the  proceedings  for  the  enforcement  and  collection  of  such 
fines,  in  the  name  and  on  behalf  of  the  commissioner  of  jurors.  He 
shall  also,  when  required  by  the  commissioner  of  jurors,  prosecute,  in 
the  proper  court,  an  action  for  the  collection  of  each  penalty  incurred 
as  prescribed  in  this  article  ;  unless  he  is  satisfied,  upon  an  examina- 
tion of  the  case,  that  there  is  a  defense  to  the  action.  The  action  for 
the  collection  of  a  penalty  must  be  maintained  in  the  name  of  the 
mayor,  aldermen  and  commonalty  of  the  city  of  Ne\j(;  York,  n» 
plaintiffs.  The  commissioner,  with  the  assent  of  the  counsel  to  the 
corporation,  may  compromise,  settle  or  discontinue  eax  action  so 
brought.  The  proceeds  of  an  action  prosecuted  to  judgment  and 
execution  or  compromised  as  prescribed  m  this  action  must  be  paid  to 
the  commissioner.  It  shall  be  the  duty  of  the  counsel  to  the  coi*pora- 
tion  to  make  a  separate  report  once  every  three  months  to  the  may<^ 
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of  said  city,  which  report  shall  state  the  number  and  names  of  the  per- 
sons fined  according  to  the  papers  transmitted  to  him  by  the  commis* 
sioner  of  jurors,  since  his  last  report,  the  amount  of  such  fines,  the 
number  and  names  of  the  persons  proceeded  against  by  him  since  his 
last  report  the  number  and  names  of  the  persons  against  whom  orders 
for  the  enforcement  of  fines  shall  have  been  made  since  his  last  report, 
the  names  of  the  persons  whose  fines  shall  have  been  remitted  in  whole 
or  in  part,  and  the  amounts;  with  the  reasons  therefor  as  far  as  the 
samemay  be  ascertainable;  also  a  statement  of  all  proceedings  when  so- 
ever taken,  in  which  the  remedies  for  the  collection  of  such  fines  shall 
not  have  been  exhausted,  showing  the  condition  of  each  proceeding. 
Hb  shall  also  state  the  amount  of  fines  collected  during  the  three 
months  preceding  said  report,  and  the  disposition  of  the  same.  It 
shall  be  the  duty  of  the  mayor  to  cause  said  repeat  to  be  published  in 
the  City  Becord  within  ten  days  after  the  same  is  received  by  him. 

§  1120.  A  physician,  who  knowingly  gives  a  false  certificate,  or 
makes  a  false  representation,  for  the  purpose  of  enabling  or  assisting 
a  person,  to  be  discharged,  excused,  or  exempted  from  service  as  a 
trial  juror  in  the  city  and  county  of  New  York,  is  guilty  of  a  misde- 

-  meanor. 

§  1121.  A  person,  to  whom  application  is  made,  within  the  city  of 
New  York,  by  the  commissioner  of  jurors,  or  by  his  authority,  for 
information,  as  to  a  fact,  upon  which  the  liability  of  himself,  or  any 
other  person,  to  serve  as  a  trial  juror,  depends,  and  who  refuses  to 
give  information  relating  thereto,  which  he  can  give,  or  knowingly 
gives  false  information  relating  thereto;  or  a  person  who  knowingly 
makes  to  the  commissioner  of  jurors,  or  to  a  person  acting  by  his 
authority,  a  false  representation,  as  to  the  identity,  residence,  or  any 
other  matter,  relating  to  the  liability  of  himself,  or  any  other  person, 
to  serve  as  a  trial  juror,  forfeits  fifty  dollars  for  each  offense. 

§  1122.  A  person  who  gives,  pays,  promises,  or  offers  money,  or 
any  other  thing,  to  the  commissioner  of  jurors,  the  sh^iff,  the  county 
clerk,  or  other  clerk  of  a  court;  or  to  a  deputy  of,  or  a  person  em- 
ployed by  the  county  clerk  or  other  clerk  of  a  court;  or  to  an  officer, 
messenger,  or  other  person  employed  by  the  sheriff,  or  the  commis- 
sioner of  jurors;  for  the  purpose  of  enabling  or  assisting  himself,  or 
any  other  person,  named  or  drawn  as  a  trial  juror,  to  evade,  or  to  be 
discharged,  exempted,  or  excused  from  service;  or  who  knowingly 
makes  a  false  statement  or  representation  to  a  judge,  the  commissioner 
of  jurors,  or  a  member  of  the  board  of  enforcement  of  jury  fines,  for 

-  snoh  purpose;  or  who  knowingly  retains,  conceals,  suppresses,  or  will- 
fully destroys,  a  notice  to  attend,  before  the  commissioner  of  jurors, 
or  at  a  term  of  a  court,  or  any  other  paper,  relating  to  the  liability  to 
serve,  or  selrvice,  as  a  trial  juror,  left  at  the  residence  or  place  of  busi- 
ness of  another,  who  has  been  named  or  drawn  as  a  trial  juror,  is  guilty 
of  a  misdemeanor.  The  district  attorney  must  prosecute  for  each 
offense,  specified  in  this  or  the  next  two  sections,  which  comes  to  his 
Jsnawledge. 

§  1123  [am'd  1889.]  Any  person  who  takes  money  or  any  other 
thing  as  a  gift,  bribe  or  payment,  for  the  purpose  of  enabling  or  assist- 
ing a  person,  named  or  drawn  as  a  trial  juror  to  evade,  or  to  be  dis- 
charged, exempted  or  excused  from  jury  duty;  and  who  willfully  and 
knowingly  prevents  or  hinders  the  execution  of  any  provision  of  this 
article,  is  guilty  of  a  misdemeanor. 
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g  1124.  A  pei'sou,  named  or  drawn  as  a  trial  juror,  to  whom  an  offer  of 
Buggestioo  to  procure  his  discharge,  exemption,  or  excuse  from  jury  duty, 
for  or  ill  consideration  of  a  corrupt  inducement  or  reward,,  is  made  by  any 
person,  and  who  faiU,  within  twenty-four  hours  thereafter,  to  inform  the 
commissioner  of  jurors  thereof,  Js  guiliy  of  a  misdemeanor. 

§  1126.  A  person,  who  swears  falsely  in  an  affidavit,  or  testifies  falsely 
upon  an  inquiry,  made  as  prescribed  in  this  article,  is  guilty  of  perjury,  in 
a  case  where  falsely  swearing,  in  an  affidavit,  used  upon  a  motion  in  a  civil 
action,  or  falsely  testifying,  upon  the  trial  of  an  issue  of  fact  in  such  an 
action,  would  constitute  that*  crime. 

ARTICLE  SECOND. 
Provisions  relating  to  Trial  Jurors  in  the  County  or  Kings. 

Commieieioner  to  transmit  panel 
to  Hberifi ;  sherifl  to  notify 
jurors. 

Days  for  which  the  jnrors  are  to 
be  notified.  Excusing  Jurors, 
and  changmg  days  or  their 
atteodauce. 

Sherifl  to  make  return  of  jurora 
notified. 

Court  may  at  any  time  order  « 
new  panel.    How  drawn. 

Jurors  in  certain  special  pro- 
ceedings. 

Compensation  to  judges,  etc.,  for 
services  under  this  article. 

Court  of  record  to  fine  juror  for 
non-attendance. 

Juror  may  also  be  arrested,  and 
compelled  to  serve. 

Commibsioner  to  notify  jurora 
fined  to  appear ;  ooard  for 
renussion  und  enforcement  of 
fines. 

Commissioner  to  collect  fines, 
and  to  make  return  of  unpaid 
fines ;  precept  thereupon. 

Fines,  uot  collected  under  pre- 
cept, to  be  docketed  and  en- 
forced as  judgments. 

When  lien  discharged. 

Comnris«eloner,  etc.,  corruptly 
omitting  name,  is  guilty  of 
felony. 

Commissioner's  other  wilful 
neglect,  a  misdemeanor. 

Giving  false  information,  or 
suppressing  notice,  a  mi6do- 
meaner. 

Penalty  for  physician  giving 
false  certificate. 

Commissioner  to  report  and  pay 
over  money. 


I  1126.  Qnalificurions  of  trial  jurors.  $  1146. 

1127.  Persons  exempt  from  service. 

1128.  Evidence   of   right   to    exemp- 

tion in  certain  cases.  1147. 

1129.  Length  of  jury  service  required. 

Notice  to  juror  to  attend. 

1130.  When    court    to   excuse    juror 

from  pervice.  1148. 

1131.  Clerk    of    court   to   certify   to 

comraissioiicr.  as   to   attend-  1149. 

ance,  excnsetf,  fines,  etc.,  of 

jurors.  1150. 

1182.  Commissioner  of  jurors  to  select 

trial  jurors  ;  his  general  pow-  1151. 

ers. 
1188.  Id. ;  to  receive  fees  and  fines  for  1152. 

benefit  of  county. 
1134.  Supervisors  to  provide   for  his  1158. 

expenses,  etc. 
11S5.  At)6e88ors    to     return     persons  1154. 

liable,  and   commissioner   to 

select  jurors. 

1186.  When  commissioner  to  publish 

notice,  and  receive  evidence  1155. 

of  exemption. 

1187.  Commissioner   to  prepare   list, 
'  and  file  transcript.  1156. 

1188.  Supplemental   lists  may  be  af- 

terwards made. 
1139.  Ballots  to  be  prepared  and  de-  1157. 

Kosited  in  box.  1158. 

at  ofllcers  to  attend  draw- 
ing ;  how  many  jurora  to  be 
drawn.  1159. 

1141.  Proceedings  preliminary  to  the 

drawing.  1160. 

114^.  Drawin«< ;  how  coidncted. 

1143.  Certificate    to    be    made,    i^nd 

iujxes  sealed  up.  1161. 

1144.  Subcc-qiient  drawings;  how  con- 

ducted. 1162. 

1145.  Proceedings  when  first  box  ex- 

hausted. 

§  1126.  In  order  to* be  qualified  to  serve,  as  a  trial  juror,  in  a  court  of 
fecord  in  the  county  of  Kings,  a  person  must  be: 
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1.  A  male  citizen  of  the  United  States,  and  a  resident  of  that  county. 

2.  Not  less  than  twenty^one,  nor  more  than  sixty  years  of  age. 

3.  The  ovrner,  in  bis  own  right,  of  real  property,  of  the  value  of  on« 
hundred  and  fifty  dollars,  or  of  personal  property,  of  the  value  of  two  hun- 
dred and  tifty  dollars  ;  or  the  husband  of  a  womnu,  who  is  the  owner,  in 
her  own  right,  of  real  or  personal  property,  of  that  value. 

4.  In  the  possession  of  his  nsitural  faculties;  and  not  inflrm  or  de- 
crepit. 

5.  Free  from  all  legal  exceptions ;  intelligent ;  of  sound  mind  and  good 
character ;  and  able  to  read  and  write  the  English  language  understand- 
ingly. 

§  1127.  Either  of  the  following  persons,  although  qualified,  is  entitled 
to  an  exemption  from  service,  as  a  trial  juror,  upon  his  claiming  an  exemp* 
tion,  as  prescribed  in  this  article : 

1.  A  clergyman,  or  a  minister  of  any  religion,  officiating  as  such,  and  not 
following  any  other  calling. 

2.  [am'd  1881.]  A  practicing  physician,  surgeon,  or  dentist  surgeon, 
having  patients  requiring  his  daily  professional  attention,  and  not  following 
any  other  calling  ;  and  a  licensed  pharmaceutist  or  pharmacist,  while  actu- 
ally engaged  in  his  profession  as  a  means  of  livelihood. 

S.  [arn'd  1879.]  An  attorney  or  counsellor  at  law,  regularly  engaged  in 
the  practice  of  the  law,  as  a  means  of  livelihood. 

4.  A  professor  or  teacher  in  a  college,  academy,  or  publio  school,  or  in  a 
private,  school  for  the  insti'uction  of  pupils  in  the  usual  branches  of  educa- 
tion, not  following  any  other  calling. 

5.  The  holder  of  an  office,  under  the  United  States,  or  the  State,  or  the 
county,  or  the  city  of  Brooklyn,  or  a  town  of  the  county;  whose  official 
duties,  at  the  time,  prevent  bis  attendance  as  a  juror. 

6.  A  captain,  engineer,  or  other  officer,  actually  employed  upon  a  vessel, 
making  regular  trips ;  or  a  licensed  pilot,  actually  following  that  calling. 

7.  A  superintendent,  conductor,  or  engineer,  employed  by  a  railroad  com- 
pany, other  than  a  street  railroad  company ;'  or  a  telegraph  operator,  em- 
ployed by  in  telegrapi)  company,  who  is  actually  doing  duty  in  an  office,  or 
along  the  railroad  or  telegraph  line,  of  the  company,  by  which  he  is  em- 
ployed. 

8.  An  officer,  non-commissioned  officer,  musician,  or  private,  actually 
serving  in  a  brigade,  regiment,  battalion,  company,  or  troop,  of  the  national 
guard  of  the  State,  uniformed  and  equipped,  according  to  law,  and  faith- 
fully performing  his  duty,  by  making  the  parades,  and  attending  the  drills, 
iDspectiond,  and  reviews,  required  by  law  ;  or  a  general  or  staff-officer, 
actually  performing  duty  as  such ;  or  a  person  who  has  been  honorably 
iischarged  from  the  national  guard,  after  five  years'  service,  in  either 
fapacity. 

9.  A  pei*son,  who  has  been  honorably,  discharged  from  the  military  forces 
of  the  State,  after  seven  years'  faithful  service  therein.  But,  in  order  to 
entitle  a  person  to  exemption,  under  this  subdivision,  his  service  most  have 
l>een  performed  before  the  twenty-third  day  of  April,  eighteen  hundred  and 
sixty-two,,  either  as  a  general  or  staff -officer,  or  as  an  officer,  non-commis- 
Rioned  officer,  musician,  or  private,  in  a  uniformed  battalion,  company,  oi 
troop,  of  the  militia  of  the  State,  and  armed,  uniformed,  and  equipped  ac- 
cording to  law  ;  or  a  portion  thereof,  during  that  period,  and  in  that 
capacity,  and  the  remainder,  since  the  twenty-third  day  of  April,  eighteen 
bandred  and  sixty-two,  as  a  member  of  the  national  guard  of  the  State. 

10.  A  person,  who,  after  faithfully  performing  the  duties  of  a  firemvii 
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iu  a  fire  company  or  fire  deportment,  duly  organized,  according  to  the  )awi 
of  the  State,  for  five  Buecessive  years,  has  been  honorably  discharged  there- 
from ;  or  who  is,  at  the  time,  an  officer  or  member  of  a  fire  company,  duly 
organized,  according  to  the  laws  of  the  State,  and  faithfully  performing  his 
duty  therein. 

11.  A  person,  who  is  physically  incapable  of  performing  jury  duty,  by 
reason  of  severe  sickness,  deafness,  or  other  physical  disorder. 

12.  A  person  belonging  to  the  army  or  navy  of  the  United  States ;  or  ^ 
the  police  force  or  fire  department  of  the  city  of  Brooklyn. 

13.  A  ))erson  otherwise  specially  exempted  by  law. 

^  1128.  The  evidence  of  the  right  to  exemption,  as  prescribed  in  the 
last  section,  is  as  follows : 

1.  Under  subdivision  eighth  thereof,  where  the  applicant  is  a  member  of 
the  national  guard,  below  the  rank  of  brigadier-general,  the  certificate  of 
the  commanding  officer  of  the  brigade,  regiment,  battahon,  company,  or 
troop,  to  which  the  applicant  belongs,  dated  within  three  months  of  the 
time  of  presenting  it. 

2.  Under  subdivision  eighth,  ninth,  or  tenth  thereof,  where  the  applicant 
has  been  discharged,  the  certificate  of  discharge ;  accompanied,  where  it 
does  not  show  all  the  facts,  with  the  affidavit  of  the  applicant,  or  of  another 
person,  acquainted  with  the  facts. 

8.  Under  subdivision  tenth  thereof,  where  the  applicant  is  an  officer,  or 
member  of  a  fire  company,  the  certificate  of  the  foreman,  or  other  chief 
officer,  of  the  company,  to  which  the  applicant  belongs,  dated  within  three 
mouths  of  the  time  of  presenting  it. 

4  Under  any  other  subdivision  thereof,  an  affidavit  of  the  applicant ;  or 
an  affidavit,  satisfactory  to  the  commissioner,  of  another  person  in  his  be- 
half, stating  the  facts,  entitling  the  applicant  to  exemption. 

Each  certificate,  specified  in  this  section,  must  be  accompanied  with 
patisfactory  proof,  by  affidavit  of  the  genuineness  of  the  signature  thereto  ; 
and  each  affidavit  and  certficate  must  be  filed  with  the  commissioner  of 
jurors,  and  must  be  kept  open  by  him,  at  all  reasonable  times,  to  public 
inspection. 

§  1129.  A  person  shall  not  be  required  to  serve,  as  a  trial  juror,  more 
than  six  days,  at  any  term,  for  which  his  name  is  drawn,  as  prescribed  in 
this  article,  unless  the  court,  for  good  cause,  otherwise  specially  directs ; 
except  that  he  shall  not  be  discharged,  until  the  clos^e  of  a  trial,  in  which  he 
is  serving,  at  the  time  when  the  six  days  expire.  A  person  shall  not  be 
required  to  serve,  as  a  trial  juror,  except  by  the  special  order  of  the  judge 
presiding  at  or  holding  the  term,  or  as  otherwise  specially  prescribed  in  this 
article,  unless  at  least  three  days  previous  notice  to  attend  has  been  served 
upon  him,  as  prescribed  in  section  one  thousand  one  hundred  and  forty-six 
of  this  act.  0 

§  1130l  The  judge  presiding  at,  or  holding  a  term,  may,  in  his  diacreUou, 
excuse  a  trial  juror,  attending  thereat,  from  service,  duriDg  the  whole  or  a 
portion  oi  thnt  term,  in  either  of  the  following  cases  : 

1.  Where  \>e  has  actually  served  as  a  trial  juror,  in  a  court  of  record  in 
the  county,  within  six  months  before  the  commencement  of  the  term, 
and  since  ^he  second  Monday  of  August,  preceding  the  commencemeiit 
thereof. 

2.  Where  he  has  actually  served  in  the  county,  as  a  grand  juror,  puiwi- 
ant  to  law,  since  the  first  Monday  of  September,  preceding  the  commence 
^qt  oi  the  tern*, 
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&.  Where  the  interests  of  the  public^  or  of  the  juror,  will  be  materially 
injured  by  bis  attendance  ;  or  his  own  health,  or  the  health  of  a  member  of 
his  family,  requires  his  absence ;  or  hid  wife,  or  a  near  relatlTe  of  himself 
or  his  wife,  has  recently  died. 

g  1131.  The  clerk  of  jeach  court  of  record  in  the  county  of  Kings,  must, 
within  one  week  after  the  close  of  each  ter.i),  for  which  trial  jurors  have 
been  drawn,  or  after  the  discharge  of  the  trial  jurors,  if  they  are  discharged 
before  the  close  of  the  term,  return  to  the  commissioner  of  jurors,  the  pnnel 
of  trial  jurors,  with  the  sheriff's  return,  received  from  the  sheriff,  as  pre- 
scribed in  section  one  thousand  one  hundred  and  forty-eight  of  this  act,  ur 
a  copy  of  each  pf  those  papers,  certified  by  the  clerk.  The  clerk  must  also 
deliver  to  the  commissioner  therewith,  a  certificate,  specifying,  distinctly 
and  in  detail,  as  follows : 

1.  The  name  and  residence  of  each  juror,  who  attended  and  served;  and 
the  number  of  days  he  actually  served. 

2.  The  name  and  residence  of  each  juror,  who  was  excused  or  discharged ; 
with  reason  therefor. 

3.  The  Bame  and  reetdence  of  each  person  notified,  who  did  not  attend  or 
serve. 

4.  The  name  and  residence  of  each  person  fined,  and  the  date  and  amount 
of  his  fine. 

The  return  and  certificate  must  be  filed  in  the  oflBce  of  the  commissioner, 
who  must  also  record  therefrom,  upon  the  list  originally  made  by  him,  the 
date  and  amount  of  service  performed  by  each  person,  as  therein  set 
forth. 

§  1132.  Trial  jurors  must  be  -Jeleotbd  by  the  commissioner  of  jurors, 
who  may  decide  upon  their  qualifications,  and  exemptions,  as  prescribed  in 
this  article.  The  commissioner  may,  fixMn  time  to  time,  appoint,  and  at 
pleasure  remove,  one  assistant,  and  as  many  more  assistants,  clerks,  and 
messengers,  as  the  board  of  supervisors  directs.  The  commissioner,  and 
each  assistant,  whom  he  .designates  for  the  purpose,  by  a  certificate,  filed  in 
the  office  of  the  county  clerk,  may  administer  on  oath  or  affinnation,  in  rela- 
tion to  any  matter,  embraced  within  the  provisions  of  this  article.  •  The 
commissioner  must  keep  a  record  of  all  proceedings  before  him,  or  in  his 
office. 

§  1133.  The  commissioner  is  entitled  to,  and  must  ooUect,  for  a  copy  of 
a  paper  furnished  by  him,  the  same  fees  as  the  clerk  of  a  court  of  record. 
He  must  furnish  a  copy  of  each  paper  filed,  or  proceeding  taken,  in  his 
office,  to  any  person  applying  therefor,  and  paying^  the  fees.  All  the  money 
received  by  hinj,  for  fees,  or  fines  collected  from  trial  jurors,  or  otherwise 
in  the  discharge  of  his  duties  as  commissioner,  must  be  accounted  for  by 
him,  and  paid  into  the  treasury  of  the  county. 

§  1134.  The  board  of  supervisors  of  the  county  must  provide  suitable 
rooms,  and  other  accommodations,  for  the  use  of  the  commissioner  of  jurors, 
and  also  for  the  compensation  of  his  assistants,  clerks,  and  messengers ; 
and  for  necessary  printing  and  advertising,  books,  stationery  and  other 
articles,  required  for  the  convenient  discharge  of  his  duties. 

§  1135#  The  assessors  in  the  city  of  Brooklyn,  and  of  each  town  in  the 
county  of  Kings,  or  a  majority  of  them,  must,  after  the  first  day  of  May, 
and  on  or  before  the  first  day  of  July,  in  each  year,  return,  to  the  commis- 
Bioner  of  jurors,  a  written  list,  under  his  or  their  hands,  containing  the 
names  of  all  persons  in  the  city  or  town,  as  the  case  may  be,  who  are  liabU 


to  serve  as  trial  jurors  ;  and  slating  the  occupation,  place  of  business,  and 
residence,  of  each  person,  as  far  as  those  particulars  can  be  conveniently 
ascertained.  The  omission  to  include  the  names  of  one  or  more  persons,  so 
liable,  or  any  other  error  or  defect  in  a  list,  does  not  affect  the  validity  of 
any  proceeding,  prescribed  in  this  article.  The  commispioner  must,  within 
the  same  period,  select,  from  the  persons  residing*  in  the  county,  suitable 
persons  to  serve  as  trial  jurors.  In  making  .the  returns  or  selection,  the 
assessors  and  the  commissioner  respectively  must  take  the  names  of  those 
persons  only,  whom  they  believe  to  be  qualified  to  serve,  and  not  exempt 
from  service,  as  trial  jurors.  A  list  of  the  names  so  selected  must  be  made, 
by  the  commissioner,  in  a  book,  specifying,  as  nearly  as  he  has  ascertained 
the  facts,  the  occupation,  the  place  of  business,  and  the  re^dence  of  each 
person,  including  the  town,  or,  in  the  city  of  Brooklyn,  the  ward.  In  the 
I'st,  the  towns  must  be  arranged  alphabetically,  and  the  wards  numerically  ; 
and  the  names  of  the  jurors  must  be  arranged  alphabetically,  according 
to  their  surnames,  each  under  the  name  of  the  town  or  ward,  where  he 
resides. 

§  1136.  As  soon  after  the  first  day  of  June,  in  each  year,  as  the  com- 
missioner has  made  the  list,  he  must  publish  a  notice,  for  at  least  ten  days, 
in  at  least  six  daily  newspapers,  published  in  the  county,  to  the  effect,  that 
the  list  of  trial  jurors  for  the  year  is  ready,  at  his  office,  for  examination 
and  correction.  He  must  then  receive  evidence  of  disqualifications  or  ex- 
emptions, and  must  mark  ''not  qualified/'  or  '^exempt,"  in  the  list,  oppo- 
site the  name  of  each  person,  found  to  be  disqualified  to  serve,  or  exempt 
from  serving  as  a  trial  juror,  as  the  f'a^  requires.  He  must  also  record 
therein,  the  ground  of  each  disqualific&liou  or  exemption. 

§  1137.  On  the  first  Monday  of  August  in  each  year,  or  earlier,  if  the ' 
corrections  can  be  earlier  made,  the  commissioner  must  prepare  the  list  of 
trial  jurors  for  the  year,  by  copying,  from  his  book,  the  names  of  all  per. 
sons,  who  appear  therein  to  be  liable  to  serve  as  trial  jurors,  with  the  propei 
additions  of  each.  The  commissioner  must  file  a  transcript  of  the  list, 
verified  by  his  affidavit,  in  the  office,  of  the  county  clerk. 

§  1138.  Supplemental  lists,  containing  the  names  and  proper  additions 
of  persons,  subsequently  ascertained  to  be  liable  to  serve  as  trial  jurors, 
may,  from  time  to  time  thereafter  be  made ;  and  transciipts  thereof, 
verified  as-  prescribed  in  the  last  section,  must  be  filed  in  like  manner,  by 
the  commissioner.  Ballots,  containing  those  names,  must  be  prepared,  as 
prescribed  in  the  next  section,  and  used,  in  like  manner  as  the  other  bal- 
lots therein  specified,  for  the  residue  of  the  jury  year. 

^  1139.  The  commissioner  must  prepare  ballots,  by  writing  the  names, 
contained  in  the  list,  a  transcript  of  which  was  filed  in  the  office  of  the 
county  clerk,  with  the  proper  additions  of  each  person,  on  separate  pieces 
of  paper,  which  must  be  uniform,  as  nearly  as  may  be,  in  appearance.  On 
tl.e  second  Monday  of  August  in  each  year,  he  must  deposit  the  ballots,  in 
the  box  kept  by  him  for  that  purpose,  and  must  place  his  seal  upon  the 
box ;  whereupon  all  jury  ballots,  previously  in  use,  must  be  destroyed. 
T**"  box  must  be  constructed  with  an  aperture,  large  enough  only  to  con- 
veniently admit  the  hand  of  the  person,  by  whom  the  ballots  are  to 
be  drawn  ;  and  the  aperture  must  be  provided  with  a  cover,  so  arranged  as 
to  be  conveniently  sealed/  when  closed. 

§  1140.  The  commissioner  must  seasonably  notify  the  justices  of  the 
supreme   court,  residing  in  the   county,  the  judges  of  the  city  court  of 


y:  141 -1144  JURORS  IX  KIKGS  COl?NTY.  207 

Brooklyn,  the  county  judge,  and  the  justices  of  seasioos  of  the  coun.y)  U 
attend,  at  his  office,  on  a  day  designated  by  him,  not  less  than  fourteen  nor 
more  than  twenty  days,  before  the  day  appointed  for  holding  a  term 
of  a  court  of  record  in  the  county,  at  which  issues  of  fact  are  triable  by 
jury,  in  order  to  witness  and  assist  in  the  drawing  of  trial  jurors,  for  that 
term.  The  number  of  trial  jurors,  to  be  drawn  for  each  term,  may 
be  fixed  by  the  judge  who  is  to  preside  at  or  hold  tl)e  term,  by  an  order 
under  his  hand,  delivered  to  the  commissioner.  If  the  number  has  not  been 
so  iixed,  at  the  time  of  the  drawing,  one  hundred  and  thirty-two  trial  juron 
must  be  drawn  for  the  term. 

§  1141.  [am'd  1879,  1889.]  If  two  or  more  of  the  jndges  Specified 
in  the  last  section  attend  with  or  without  one  or  more  justices  of  Res- 
sions,  the  commissioner,  or,  in  case  of  his  absence,  his  chief  clerk, 
must  break  the  seal  of  the  box  containing  the  ballots,  open  it,  and  ex- 
hibit the  ballots  for  their  inspection,  together  with  his  original  and 
each  supplemental  list  of  trial  jurors,  and  also  the  verified  tranbcripts 
thereof  filed  in  the  county  clerk's  office.  The  ballots  containing  the 
nameis  of  trial  jurors  excused  from  service  for  the  whole  or  a  portion  of 
a  previous  term  of  a  court  of  record  in  the  county  which  have  not 
already  been  replaced  in  the  box  to  be  redrawn,  must  then  be  replaced 
therein;  and  the  judges  attending  the  drawing  must  take  care,  when 
the  seal  is  broken,  that  they  are  so  replaced.  If  a  supplemental  list 
has  been  made,  and  a  transcript  filed  since  the  last  drawing,  ballots 
containing  the  names  appearing  therein  must  at  the  same  time  be 
placed  in  the  box.  The  judges  and  the  commissioner,  or,  in  case  of 
his  absence,  his  chief  clerk,  or  a  majority  of  them,  must  appoint  one 
of  the  attending  officers  to  draw  the  ballots  from  the  box  and  another 
to  checkmark  the  drawing  as  it  proceeds  upon  a  copy  of  the  lists,  tran- 
scripts of  which  hKve  been  filed  with  the  county  clerk. 

§  1142.  [am'd  1889.]  The  commissioner,  or,  in  case  of  his  absence, 
his  chief  clerk,  must  then  shake  the  box  containing  the  ballots  ho 
as  thoroughly  to  mix  them.  T^^e  person  appointed  for  that  purpose 
must  then,  without  seeing  the  name  contained  in  any  ballot,  publicly 
draw  one  ballot  from  the  box  and  read  aloud  the  contents  thereof.  If 
the  drawing  is  for  trial  jurors  %,o  serve  in  the  city  court  of  Brooklyn, 
and  the  person  drawn  does  not  reside  in  that  city,  the  ballot  must  be 
returned  to  the  box;  but  if  he  resides  in  that  city,  or  if  the  drawing  is 
for  trial  jurors  to  serve  in  another  coiut,  the  person  appointed  to 
checkmark  the  drawing  must  place  opposite  the  name  of  the  person 
drawn,  upon  the  copy  of  the  lists,  the  figure  one.  The  ballot  must 
then  be  deposited  in  a  second  box  provided  for  that  purpose  and  con- 
structed like  the  first  box.  Another  ballot  must  then  be  drawn  in  like 
manner  from  the  first  box,  and  the  same  process  must  be  repeated  un- 
til the  requisite  number  has  been  drawn,  except  that  each  name  mnsL 
be  checkraarked  in  its  numerical  order. 

§  1143.  [am'd  1889.]  When  the  drawing  is  completed,  the  com- 
xnissioner,  or  in  case  of  his  absence,  his  chief  clerk,  and  the  judges  by 
whom  it  was  conducted,  must  sign  a  minute  at  the  end  of  the  copy  of 
the  lists,  upon  which  the  checkmarks  have  been  made,  setting  forth 
that  the  trial  jurors  whose  names  are  contained  therein, were  duly 
drawn  by  them,  for  the  court  and  the  term  therein  specified,  in  the 
order  denoted  by  the  .figures.  .The  judges  must  then  close  each  box  ; 
and  place  upon  the  cover  thereof,  their  seals,  which  must  not  b« 
broken,  except  when  necessary  for  a  subsequent  drawing. 

§  1144.  The  proceedings,  upon  each  subsequent  drawing,  are  the 
Hauie  ;  but  the  list  mast  be  check-marked  with  numbers,  commencin  , 
with  the  number  next  iu  order,  after  the  last  number  used  at  the  piv  - 
ceding  drawing. 
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g  1146.  After  all  the  ballots  have  been  drawn  from  the  first  box,  and 
deposited  in  the  second  box,  the  commissioner  must  make  &  new  list,  bj 
copying  the  list -used  upon  the  preceding  drawings,  omitting  the  checkmarks. 
He  must  then  correct  it,  by  properly  indicating  each  person  who  has  been 
found  to  be  disqualified,  exempt,  dead,  or  not  resident  within  the  county ; 
and  eaefa  person,  who  has  been  excused,  and  for  what  time.  Thereafter, 
when  trial  juroi's  are  drawn,  the  ballots  must  be  drawn  from  the  second 
box ;  the  names  must  be  checkmarked  on  the  corrected  list ;  and  the  bal- 
lots not  used  mast  be  deposited  in  the  first  box  ;  except  that  where  a  ballot 
is  drawn,  containing  the  name  of  a  pers<^n  indicated,  on  the  corrected  list, 
as  disqualified,  exempt,  dead,  or  non-resident,  it  must  be  destroyed  ;  and  a 
ballot,  containing  the  name  of  a  person  who  has  been  excused,  for  a  period 
then  unexpired,  must  be  returned  to  the  box  from  which  it  was  drawn,  with- 
out checkmarking. 

§  114i6.  [am'd  1889.]  Immediately  after  each  drawing  of  trial  jurors, 
the  commissioner, or  in  case  of  his  absence,  his  chief  clerk,  must  prepare 
a  panel  verified  by  his  affidavit,  containing  the  names  of  the  jurors 
drawn,  with  the  proper  additions  of  each,  and  stating  for  what  court 
and  for  what  term,  they  were  drawn.  He  must  transmit  the  panel  to  the 
sheriff  of  the  county,  who  must  keep  it  on  file,  in  his  office  for  public 
inspection.  The  sheriff  must  forthwith  notify  each  juror  named  therein 
to  attend  the  term  for  which  he  was  drawn,  by  serving  upon  him  a 
notice  to  that  effect,  addressed  to  him.  The  notice  may  be  served  per- 
sonally or  by  leaving  it  at  the  juror's  residence,  or  usual  place  of  busi- 
ness, with  a  person  of  proper  age  and  discretion.  It  must  specify  the 
days,  during  which  the  juror  is  required  to  be  present,  and  it  may  con- 
tain copies  of  such  portions  of  this  article  as  the  sheriff  deems  proper. 

g  1147.  The  thirty-six  trial  jurors,  first  drawn  for  a  term,  or  such  other 
number  as  the  judge  appointed  to  hold  or  preside  at  the  term,  directs,  must 
be  notified  to  be  present,  during  the  first  six  days  of  the  term ;  and  the 
thirty-six  trial  jurors  next  drawn,  or  such  other  number  as  the  judge  directs, 
must  be  notified  to  be  present,  during  the  next  six  days  of  the  term ;  and  a 
like  number  during  each  succeeding  six  days.  The  judge,  holding  or  presid- 
ing at  the  term,  may,  in  his  discretion,  on  the  application  of  a  trial  Juror, 
excuse  him,  from  the  whole  or  a  part  of  the  time  of  service,  required  of  him. 
The  judge  may  also  change  the  time  of  service  of  a  juror  to  a  later  day, 
during  the  same,  lOr  a  subsequent  term  of  the  court.  Each  juror,  whose 
time  of  service  is  changed  to  a  day  certain,  must  attend  at  the  opening  of 
court  on  that  day,  and  thereafter  until  discharged,  without  further  notice. 
If  he  fails  so  to  do,  he  is  liable  to  the  same  punishment,  as  if  he  had  been 
personally  notified  by  the  sheriff,  to  attend  the  term,  and  to  be  present  on 
that  day.  The  clerk  of  the  court  must  enter  in  a  book,  kept  for  that  pur- 
pose, the  name  of  eaoh  juror,  who  is  so  excused,  or  whose  time  of  service  is 
changed. 

§  1148.  Before  the  commencement  of  each  term  of  a  court,  for  which 
trial  jurors  have  been  drawn,  as  prescribed  in  this  article,  the  sheriff  must 
file,  with  the  clerk,  the  panel,  or  a  copy  of  the  panel,  with  a  return,  under 
his  hand,  endorsed  thereupon,  or  annexed  thereto,  showing  the  name  and 
additions  of  each  juror  notified,  the  days  during  which  he  was  notified  to 
attend,  and  the  manner  in  which  he  was«notified. 

§  1149.  At  any  time  during  the  sitting  of  a  term  of  a  court  of  record  in 
the  county,  the  court  may  direct  an  additional  number  of  trial  jurors,  to  be 
drawn  for  that  term.    The  order  must  specify  the  number  to  b«  drawn,  and 
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the  time  of  drawing.  Th«  drawing  muet  be  conducted  as  prescribed  in  sec- 
tions eleven  hundred  and  forty-one,  eleven  hundred  and  forty-two  and  eleven 
huikdred  and  forty-three  of  this  act,  except  that  notice  is  not  required.  The 
sheriff  must  forthwith  notify  each  juror  drawn,  by  such  a  notice  as  the  court 
directs,  to  attend  the  term,  at  the  time  specified  in  the  order. 

§  1160.  In  a  special  proceeding,  pending  before  the  county  judge  of 
Kings  county,  in  which  a  trial  jury  is  necessary,  the  judge  may  empanel  a 
jury,  from  the  trial  jurors',  who  are  serving,  at  the  time,  in  the  court  of  ses- 
sions of  the  county.  In  a  special  proceeding,  pending  before  a  judge  of 
the  city  court  of  Brooklyn,  in  which  a  trial  jury  is  necessary,  the  ju(|ge 
may  empanel  a  jury,  from  the  trial  jurors,  who  are  serving,  at  the  time^  in 
that  court.  If  there  are  no  jurors  serving  in  the  court  of  sessions,  or  in 
the  city  court,  as  the  case  may  be,  the  judge  may  make  an  order,  requiring 
the  commissioner  of  jurors  to  draw  the  number  of  trial  jurors,  designated 
therein ;  whereupon  the  commissioner  must  draw  the  requisite  number,  and 
the  sheriff  must  notify  them,  as  prescribed  in  this  article,  for  drawfng  and 
notifying  other  triai  jurors. 

g  1151.  The  board  of  supervisors  of  the  county  must  allow  to  each  judge, 
including  each  justice  of  the  supreme  court,  for  the  services  performed  by 
hiro,  as  prescribed  in' this  article,  such  compensation,  as  the  board  deems 
reasonable  and  proper. 

g  1162.  Where  a  person,  duly  drawn  and  notified  to  attend  a  term  of  a 
court  of  record,  as  a  trial  juror,  fails  to  attend,  at  the  time  specified  in  the 
notice,  or  from  day  to  day,  the  court,  at  that  term,  must  impose  upon  him 
a  fine  of  twenty-five  dollars,  for  each  day  that  he  fails  so  to  attend.  This 
section  applies  to  a  special  juror,  as  well  as  to  an  ordinary  trial  juror. 

g  1I63.  Where  a  person,  duly  drawn  and  notified,  fails  to  attend  and 
serve,  at  a  term  of  a  court  of  record,  as  required  by  lav,  without  having 
been  excused,  the  court,  besides  imposing^a  fine,  as  prescribed  in  the  last 
section,  may  direct  the  sheriff  to  arrest  him,  and  bring  him  before  the  court ; 
and,  when  he  has  been  so  brought,  it  may,  in  its  discretion,  compel  him  to 
serve. 

§  1164.  The  commissioner  of  jurors  must  cause  a  notice  to  be  served 
upon  each  delinquent  trial  juror,  returned  as  haying  been  fined,  stating  the 
sum  in  which,  and  the  term  at  which  he  was  fined,  and  requiring  him  to 
show  cause,  if  he  has  any,  before  the  board,  specified  in  this  section,  at  the 
Commissioner's  office,  on  a  day,  not  less  than  three  days  thereafter,  and  at 
an  hour  specified  in  the  notice,  why  the  fine  should  be  remitted.     The  com> 
missioner  roust  notify  the  justices  of  the  supreme  court;  residing  in  the 
county,  the  county-judge,  and  the  chief-judge  of  the  city  court  of  Brooklyn, 
to  attend  at  the  same  time  and  place,  and  act  with  him  as  a  board,  for  the 
remission  and  enforcement  of  jury  fines.     It  is  their  dutjr  to  attend,  and  act 
accordingly.    The  commissioner,  and  two  of  those  justices  or  judges,  con- 
ptitote  a  quorum.     The  board  may,  in  its  discretion,  hear  testimony ;  and  it 
may,  from  time  to  time,  adjourn  the  meeting,  or  the  hearing  or  final  dis- 
position of  a  particular  case.     It  may  remit  the  whole  or  any  part  of  a  fine ; 
but  a  fine  shall  not  be  remitted  or  reduced,  unless  the  person,  upon  whom 
it  has  been  imposed,  or,  if  a  reason  satisfactory  to  the  board  is  givQU,  why 
his  affidavit  cannot  be  furnished,  another  person  iu  his  behalf,  makes,  and 
files  with  the  commissioner,  an  affidavit,  stating  the  grounds,  upon  wbieh  a 
remission  or  reduction  is  claimed.     Each  affidavit,  so  filed,  must  be  kept 
iipen  to  public  inspection. 


110  JURORS  IN  KINGS  COUNTY.  .  §§  115fkllM 

§  1165.  Tie  commissioner  of  jurors  mast  receive  each  fine,  paid  or  col- 
lected, as  prescribed  in  this  article.  When  ten  days  bare  expired,  since 
the  final  disposition  of  a  case  by  the  board,  the  commissioner  must  file,  in 
the  office  of  tlie  clerk  of  the  court,  a  return,  containing  the  name  of  each 
juror  fined,  whose  fine  remains  unpaid,  and  a  statement  of  the  sum  remain* 
ing  unpaid.  The  clerk  must  thereupon  issue  to  the  comroissionei*,  a  pre- 
cept, under  the  seal  of  the  court,  specifying  the  name  of  each  person  fined, 
and  the  amount  of  his  fine  rematuing  unpaid ;,  and  commanding  the  com- 
missioner to  levy  and  enforce  collection  of  each  fine,  and  to  return  the  pre- 
cept, with  his  doings  thereupon,  within  ninety  days  after  the  receipt  thereof. 
For  the  purpose  of  collecting  a  fine,  the  commissioner  must  levy  upon  and 
■ell  the  personal  property  of  a  pei*son  fined,  with  like  effect,  and  subject  to 
the  same  provisions  of  law,  as  where  a  sheriff  levies  upon  and  sells  personal 
property,  by  virtue  of  an  execution,  issued  upon  a  judgment  of  a  court 
of  record. 

§  1166.  The  commissioner  must  return  the  precept,  according  to  its 
command,  to  the  clerk  of  the  court  issumg  it.  If  he  fails  so  to  do,  the 
court  may  enforce  the  return,  by  attachment  for  contempt.  When  the  pre- 
cept is  returned,  the  clerk  must  make,  in  the  docket  of  judgments  kept  by 
him,  the  same  entries,  as  nearly  as  may  be,  with  respect  to  each  uncollected 
fine,  as  if  it  was  a  final  judgment  rendered  in  an  action.  If  the  fine  was 
imposed  at  a  term  of  the  city  court  of  Brooklyn,  the  clerk  thereof  must  im- 
mediately  transmit  a  transcript  of  the  entries,  to  the  clerk  of  the  county  of 
Kings ;  who  must  file  it,  and  make  the  appropriate  entries  in  his  docket  of 
judgments.  When  the  entries  have  been  made,  the  fine,  with  interest,  be- 
comes a  lien  upon  the  real  property  of  the  person  fined,  as  if  it  was  recov- 
ered by  a  judgment  in  the  same  court ;  and  an  execution  to  collect  it  may 
be  issued,  directed  to  the  sheriff  of  the  county  of  Kings,  as  upon  a  judg- 
ment. The  commissioner  has,  in  relation  to  the  execution,  and  the  satis- 
faction of  the  fine,  all  the  i)owers  of  the  attorney  for  a  party  recovering 
such  a  judgment,  in  relation, to  the  judgment,  and  the  execution  issued 
thereupon. 

§  1167.  The  lien,  created  by  such  a  docket,  must  be  discharged  bj 
the  county  clerk,  on  filing  with  him  the  commissioner's  certificate  of  pay< 
ment. 

§  1168.  If  the  commissioner  of  jurors,  or  either  of  his  assistants,  or  a 
clerk  or  other  person,  employed  by  him,  corruptly  and  without  sufficient 
cause,  omits  the  name  of  a  person,  duly  drawn,  from  a  panel  of  trial  jurors, 
or  the  ballot,  containing  the  name  of  such  a  person,  from  either  of  the 
boxes  prescribed  in  this  article ;  or,  directly  or  indirectly,  receives  a  fee, 
reward,  compensation,  or  advantage,  in  consideration  of,  or  as  an  induce- 
ment to  such  an  omission ;  he  is  guilty  of  a  felony,  and  shall,  on  conviction, 
be  punished  by  ipprisonment  in  a  State  prison,  for  a  term  not  less  than  two 
nor  more  than  five  years. 

§  1169.  A  wilful  omission,  by  the  commissioner,  of  a  duty  required  of 
him  by  this  article,  other  than  that  specified  in  the  last  section,  is  a  mis- 
demeanor. 

§  1160.  A  person,  to  whom  application  is  made,  within  the  county  ol 
Kings,  by  an  assessor,  or  by  the  commissioner  of  jurors,  or  either  of  his 
assistants,  for  information,  as  to  a  fact,  upon  which  the  liability  of  himself, 
or  any  other  person,  to  serve  as  a  trial  juror,  depends,  and  who  refuses  to 
give  information  relating  thereto,  which  he  can  give,  or  knowingly  gives 
false  information  relating  thereto ;  or  a  person  who  knowingly  makes  to 
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ah  assessor,  or  to  tbe  commissioner  of  jurors,  or  n  person  acting  by  hif 
authority,  a  false  representation  as  to  the  identity,  residence,  or  any  other 
matter,  relating  to  a  juror,  duly  drawn,  and  placed  on  a  panel  to  be  noti- 
fied ;  A'  who  knowingly  retains,  conceals,  suppresses,  or  wilfully  destroys,  a 
notice  to  attend,  left  at  the  resideuce  or  place  of  business  of  another,  who 
has  been  drawn  as  trial  juror,  is  guilty  of  a  misdemeanor. 

§  1161.  A  physician,  who  knowingly  gives  a  false  certificate,  or  makes  a 
false  representation,  for  the  puipoee  of  enabling  or  assisting  a  person,  to 
be  discharged,  excused,  or  exempted  from  service,  as  a  trial  juror  in  the 
county  of  Kings,  is  guilty  of  misdemeanor. 

§  1162,  The  commissioner  of  jurors  must  make  a  yearly  report  to  the 
board  of  supervisors,  of  all  proceedings  had  before  him,  or  by  him  in  the 
discharge  of  his  duties ;  and  h^  must  pay  over  to  the  county  treasurer,  at 
least  once  in  each  three  months,  all  money  in  his  handfl,  which  he  has  ra- 
oeiTed  aB  commissioner. 

TITLE  V. 
X    ,  TVial  by  Jury. 

Abtiglb  1.  Formation  of  tbejoiy. 
2.  The  verdict. 

ARTICLE  FIBST. 
Formation  of  the  Jury. 


f  116S.  Clerk  to  prepare  ballots  of  Jar- 
ore  for  trial. 

1164.  Clerk  to  draw  ballots. 

1165.  Mode  of  drawing  baliots. 
Utift.  Persons  drawn,  etc.,  to  form  the 

jary. 
1107.  Ballots  drawn,  when  to  be  de- 
poisited  in  a  second  box. 

1168.  Id.;  when  to  be  returned  to  the 

first  box. 

1169.  Ballots  of  absentees,  etc.,  to  be 

returned  to  first  box. 

1170.  New  jury  may  be  drawn  while 

first  is  empannelled. 

1171.  When  talesman  to  be  procnred, 

or  jurors  drawn  from  third 
box. 

1172.  When  talesmen  to  be  proeana. 


%  1173.  If  sheriff  is  a  party,  court  may 
appoint  a  person  to  act  for 
him. 

1174.  Duty  of  sheriff  and  of  talesmen. 

1175.  Jury  competent,  although  con- 

taining none  of  orii^niu  panel. 

1176.  Two  peremptory  challenges  in 

a  civil  action. 

1177.  No  challenge   allowed   because 

officer  drawing  is  a  party,  etc. 

1178.  No  challenge  allowed  because 

officer  notifying  ia  a  party, 
etc. 

1179.  Challenges  m  penal  actions. 

1180.  Chulivt.ges  how  tried.    Excep- 

tions to  and  review  of  the 
determination  of  the  court,- 
in  reference  thereto. 


§  1163.  At  the  opening  of  a  term  of  a  court  of  record  at  which  issues  of 
fact  are  to  be  tried  by  jury,  the  clerk  must  cause  ballots,  uniform,  as  nearly 
as  may  be,  in  appearance,  to  be  prepared,  by  writing  the  name  of  each  per- 
BOD,  returned  to  the  term  as  a  trial  juror,  with  his  proper  additions,  on  a 
separate  piece  of  paper.  He  must  roll  up  or  fold  each  ballot,  in  the  same 
manner,  as  nearly  as  may  be,. so  as  to  resemble  the  others,  and  so  that  the 
name  is  not  visible.  The  ballots  must  be  deposited  in  a  sufficient  box, 
from  which  they  must  be  drawn,  as  prescribed  in  this  article. 

§  1164.  When  an  issue  of  fact,  to  be  tried  by  a  jury,  is  brought  to 
trial,  the  clerk,  under  the  direction  of  the  court,  most  openly  draw,  out  of 
the  box,  as  many  of  the  ballots,  one  after  another,  as  are  sufficient  to  form 
a  jury. 

^  1166.  Before  the  first  ballot  is  drawn,  the  box  must  be  closed  and 


I 


well  shaken,  so  as  thoroughly  to  mix  the  ballots  ;  and  the  clerk  must  draw 
each  ballot,  without  seeing  the  name  written  on  any  of  them,  through  aa 


Aperture^  made  in  the  lid  of  the  box,  large  enouglvonlj?  to  admit  his  hand 
convenient!  V. 

» 

§  1166.  [am\l  1883.]  The  first  twelve  persons  who  appear,  as  their 
names  are  drawn  and  called,  and  approved  as  indifferent  between  ihe  par- 
ties,  and  not  discharged  or  excused,  must  be  sworn,  and  constitute  the  jury 
tu  try  the  issue.  Persons  shall  be  disqualified  from  sitting  as  jor<n«  if 
related  by  consanguinity  or  affinity  to  a  party  to  the  issue  in  the  same  cases 
in  which  judges  are  disqualified.  The  party  related  to  the  juror  must  raise 
the  objection  before  the  case  is  opened ;  but  any  other  party  to  the  iseue 
may  raise  the  objection  within  six  months  from  the  date  of  verdict. 

§  1167.  The  ballots,  containing  the  names  of  the  jurors  so  sworn,  roast 
be  then  deposited  in  another  box,  and  there  kept,  apart  from  the  other  baU 
lots,  until  that  jury  is  discharged. 

§  1168.  After  thai  jury  is  discharged,  the  ballots  containing  their  names 
must  be  again  rolled  up  or  folded,  as  prescribed  in  section  eleven  hundred 
and  sixty-three  of  this  act,  and  returned  to  the  box,  from  which  they  were 
first  taken ;  and  the  same  course  must  be  pursued,  as  often  as  an  issue  is 
brought  to  trial  by  a  jury. 

§  1169.  The  ballot,  containing  the  name  of  a  jUror,  who  is  absent,  when 
his  name  is  drawn  or  called,  or  is  set  aside,  or  excused  from  serving  on 
that  trial,  must  be  again  rolled  up  or  folded,  in  the  same  manner  as  before, 
and  returned  to  the  box,  containing  the  undrawn  ballots,  as  soon  as  the  jury 
is  sworn. 

§  1170.  If  an  issue  is  brought  to  trial  by  a  jury,,  while  a  jury  is 
empanelled  in  another  cause,  at  the  same  term,  and  not  then  discharged, 
the  court  may  order  a  jury,  for  the  trial  of  that  issue,  to  be  drawn  out  of 
the  box  containing  the  ballots  then  undrawn ;  but,  in  any  other  case,  the 
ballots,  containing  the  names  of  all  the  trial  jurors,  returned  at,  and 
attending  the  terra,  must  be  placed  together  in  the' same  box,  before  a  jury 
is  drawn  therefrom. 

§  1171.  [am'd  1879.]  If  a  sufficient  number  of  jurors,  duly  drawn  and 
notified,  do  not  attend,  or  cannot  be  obtained,  to  form  a  trial  jury,  the  court 
may,  in  any  county  except  Westchester,  direct  the  sheriff  to  require  the  at- 
tendance of  such  a  number  of  talesmen,  from  the  bystanders,  or  from  the 
county  at  large,  qualified  to  serve  as  trial  jurors,  as  it  deems  sufficient  for 
the  purpose.  In  Westebester  county,  the  court  must  direct  the  sheriff  to 
draw  a  sufficient  number  of  ballots  from  the  first  box,  specified  in  section 
ten  hundred  and  thirty-eight  of  this  act,  if  there  is  not  a  sufficient  number 
of  ballots  remaining  therein,  to  draw  the  relidue  from  the  second  box, 
specified  in  section  ten  hundred  and  fifty-one  of  this  act.  In  any  other 
county,  except  JSew  York  and  Kings,  it  may,  in  its  discretion,  instead  of 
directing  him  to  require  talesmen  to  attend,  direct  him  to  draw  a  sufficient 
number  ol  ballots  from  the  third  box,  specified  in  section  ten  hundred  and 
fifty-two  of  this  act.  In  either  case,  the  sheriff  must  notify  Ihe  persons 
thus  drawn  to  attend  forthwith,  or  upon  a  day  fixed  by  the  court.  If,  for 
any  reason  a  sufficient  number  of  jurors  to  try  the  issue  is  not  obtained, 
f '"oni  the  persons  notified,  under  an  order  made  as  prescribed  in  this  section, 
xhe  court  may  make  another  order,  or  su'^cessive  orders,  until  a  sufficient 
number  is  obtained ;  and  in  making  each  order,  the  court  may  exercise  the 
same  discretion,  as  in  making  the  first  order. 

§  1172.  In  any  county,  except  New  York»  Kings,  or  Westchester,  the 
court  may  also  direct  the  sheriff  to  require  the  attendance  of  such  a  number 
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of  qualified  talbStnen,  for  the  trial  of  an  issue  of  fact,  as  it  deetnfl  luflicient 
where,  by  reason  of  one  or  more  juries  being  empanelled,  or  for  any  other 
reason,  no  ballot  remains  undrawn ;  or  where,  in  consequence  of  jurors  being 
Bet  aside,  a  juror  cannot  be  obtain^,  for  the  trial  of  that  issue,  from  the 
liat  of  those  returned. 

§1173.  If,  in  a  case  specified  in  the  last  two  sections,  the  sheriff 
is  a  party  to  the  issue,  the  court  must  appoint  a  disinterested  person,  to  act 
in  place  of  the  sVrriff.  For  that  purpose,  the  person  so  appointed  posseases 
all  the  poweiS;  and  is  subject  to  all  the  duties  and  liabilities  of  the  sheriff, 
with  respect  to  the  matters  specified  in  those  sections. 

g  1174.  The  sheriff,  or  person  appointed  by  the  court,  must  notify  i\ve 
requisite  number  of  persons  to  attend,  and  make  return  thereof,  as  pre- 
scribed in  section  ten  hundred  and  forty-eight  of  this  act ;  except  that  each 
person  must  be  required  to  attend  forthwith.  Each  person  so  notified  must 
attend  forthwith,  and,  unless  excused  by  the  court  or  set  aside,  must  serve 
as  a  juror  upon  the  trial.  For  a  neglect  or  refusal  so  to  do,  he  may 
be  fined,  in  the  same  manner  as  a  trial  juror,  regularly  drawn  and  notified, 
as  prescribed  in  this  chapter  ;  and  he  is  subject  to  the  same  exceptions  and 
challenges,  as  any  other  trial  juror. 

§  1175.  {am*d  1877.]  It  is  not  a  yalid  objection  to  a  jury,  procured 
as  prescribed  in  the  last  four  sections,  that  it  contains  none  of  the  jurors 
originally  returned  to  the  term,  or  is  only  partially  composed  of  such 
jurors. 

§  1176.  Upon  tlie  trial  of  an  issue  of  fact,  joined  in  a  civil  action,  in  a 
court  of  record,  or  not  of  record,  each  party  may  peremptorily  challenge 
not  more  than  two  of  the  persons,  drawn  as  jurors  for  the  trial. 

§  1177.  It  is  not  a  good  cause  of  challenge,  to  the  panel  or  array  of  trial 
jurors,  in  an  action  in  a  court  of  record,  that  the  ofiieer  who  drew  them  is  a 
party  to,  or  interested  in  the  action,  or  counsel 'or  attorney  for,  or  related 
to,  a  party. 

§  1178.  It  is  not  a  good  cause  of  challenge  to  the  panel  or  .array  of  trial 
jurors,  in  an  action  hi  a  court  of  record,  that  they  were  notified  to  attend 
by  an  officer,  who  is  a  party  to,  or  interested  in,  the  aetioo,  or  related  to  a 
iwrty  ;  unless  it  is  alleged  in  the  ohallen^,  uaA  is  established,  that  one  or 
more  of  tbe  jwors  drami  were  not  notified,  and  that  the  omission  was  in- 
teutional. 

§  1179.  In  a  penal  action,  in  a  court  of  record,  or  not  of  record,  to  re- 
cover a  sum  of  money,  it  is  not  a  good  cause  of  challenge  to  a  trial  juror, 
or  to  en  officer  who  notified  the  trial  jurors,  that  the  juror  or  the  officer  is 
liable  to  pay  taxes,  in  a  city,  town,  or  county,  which  may  be  benefited  by 
the  recoTery. 

§  1160.  [ain*d  11577^1  An  objection  to  the  qualifications  of  a  juror  is 
availsl)le  only  upon  a  cnattenge.  A  challenge  of  a  juror,  or  a  ehallenge  to 
the  panel  or  array  of  jurors,  must  be  tried  and  determined  by  the  court 
only  Either  party  may  exeept  to  the  determination,  and  it  may  be  re> 
viewed,  upon  a  question  of  fact,  or  a  question  of  law,  or  both,  as  where  an 
issue  of  fact  presented  by  tbe  pleadings  is  tried  by  tlie  court ;  except  that 
where  one  or  more  exceptions  are  taken,  to  the  rulings  of  the  court,  made 
after  the  jury  is  empanelled,  an  exception  to  the  determination  of  a  chal- 
lenge  must  be  heard  at  the  same  time ;  and  the  case  must  contain  the  mai» 
|0rt  necessary  to  present  it,  upon  the  facta,  or  the  law,  or  both. 
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ARTICLE  SECOND. 
Tbb  Yebdigt. 

I  1181    Discharge   of   jiry    failing    to       §  1186.  General  and  Qpeclal  verdict  d» 

agree.  fined. 

11^.  Plaintiff  cannot  Bubmit  to  non-  IIST.  General  or  epecial  Terdict,  when 

salt  after  jnry  retires.  rendered  ;  special  finding  with 

1188  In  action  to  recover  monej,  jnry  general  yerdict. 

to  assess  damages.  1188.  Special  finding  controls  general 
1184  How  doable,  trebJe,  or  increased  verdict. 

damages,  found  and  awarded.  1189.  Entry  of  verdict ;   subsequent 
1185.  When  verdict  to  be  taken,  sub-  proceedings. 

ject  to  the  opinion  of  the  court. 

§  1181.  Where  a  jury  is  empanelled  to  trj  an  issue,  to  make  an  inquiry, 
or  to  assess  damages,  in  an  action  in  a  court  of  record,  or  not  of  record,  or 
in  a  special  proceeding  before  an  officer,  if  the  jurors  cannot  agree,  after 
being  kept  together,  for  such  a  time  as  is  deemed  reasonable,  by  the  court 
before  which,  or  the  officer  before  whom,  they  were  empanelled,  the  court 
or  officer  may  discharge  them,  and  issue  a  precept  for  a  new  jury,  or  order 
another  jury  to  be  drawn,  as  the  case  requires ;  and  the  same  proceedings 
must  be  had  before  the  new  jury,  as  if  it  was  the  jury  first  empanelled. 

g  1182.  It  is  not  necessary,  in  an  action  in  a  court  of  record,  to  call  the 
plaintiff,  when  the  jurors  are  about  to  deliver  their  verdict ;  and  the  plaint- 
iff, in  such  an  action,  cannot  submit  to  a  nonsuit,  after  the  cause  has  been 
committed  to  the  jury,  to  consider  of  the  verdict. 

§  1183.  In  an  action  to  recover  a  sum  of  money  only,  if  a  verdict  ia 
found,  either  in  favor  of  the  plaintiff,  or  in  favor  of  a  defendant,  who  has 
set  up  a  counterclaim  for  a  sum  of  money,  the  jury  must  assess  the  amount 
of  damages.  The  jury  may  also,  under  the  direction  of  the  court,  assess 
the  amount  of  the  damages,  where  the  court  directs  judgment  for  the 
plaintiff,  on  the  pleadings.  ' 

§  1184.  Where  double,  treble,  or  other  increased  damages,  are  given  by 
statute,  single  damages  only  are  to  be  found  by  the  jury ;  except  in  a  case 
where  the  statute  prescribes  a  different  rule.  The  sum  so  found  most  be 
increased  by  the  court,  and  judgment  rendered  accordingly. 

§  1186.  [am'd  1879.]  Where,  upon  the  trial  of  an  issue  by  a  jury,  the 
•case  presents  only  questions  of  law,  the  judge  may  direct  the  jury  to  ren> 
<der  •  verdict,  subject  to  the  opinion  of  the  court.  Notwithstanding  that 
«uch  a  verdict  lias  been  rendered,  the  judge  holding  the  trial  term  may,  at 
the  same  term,  set  aside  the  verdict,  and  direct  judgment  to  be  entered  foi 
<either  party,  with  like  effect  and  in  like  manner,  as  if  such  a  direction  ba(! 
Ibeen  given  at  the  trial.  An  exception  to  such  a  direction  may  be  talcen  aft 
prescribed  in  section  nine  hundred  and  ninety-four  of  this  act. 

§  1186.  A  general  verdict  is  one,  by  which  the  jury  pronouncet,  gener 
«l]y,  upon  all  or  any  of  the  issues,  in  favor  either  of  the  plaintiff,  or  of  th^ 
defendant.    A  special  verdict  is  one,  by  which  the  jury  finds  the  facts  otl]^, 
leaving  the  court  to  determine,  which  party  is  entitled  to  judgment  there- 
nipon. 

§  1187.  In  an  action  to  recover  a  sum  of  money  only,  or  real  property, 
or  a  chattel,  the  jury  may  render  a  general  or  a  special  vordiot,  in  its  diacre-. 
tion.  In  any  other  action,  except  where  one  or  more  specific  queetiona  of 
fact,  sta  ed  under  the  direction  of  the  court,  are  tried  by  a  jury,  the  court 
may  direct  the  jury  to  find  a  special  verdict,  upon  all  or  any  of  the  isauee. 
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Where  the  jury  finds  a  general  verdict,  the  court  may  instruct  it  to  find 
a]so  specially^  upon  one  or  more  questions  of  fact,  stated  in  writiog.  The 
special  verdict  or  special  finding  must  be  in  writing ;  it  must  be  filed  with 
the  clerk,  and  entered  in  the  minutes. 

§  1188.  Where  a  special  finding  is  inconsistent  with  a  general  verdict, 
the  former  controls  the  latter,  and  the  court  must  render  judgment  accord- 
ingly. 

g  1189.  [ani'd  1877.}  When  the  jury  renders  a  verdict,  or  finds  upon 
one  or  more  specific  questions  of  fact,  stated  under  the  direction  of  tiie  court, 
the  clerk  must  make  an  entry  in  his  minutes,  specifying  the  time  and  place 
of  the  trial ;  the  names  of  the  jurors  and  witnesses ;  the  verdict,  or  the 
questions  and  findings  thereupon,  as  the  case  requires;  and  the  direction, 
if  any,  which  the  court  gives,  with  respect  to  the  subsequent  proceedings. 
Upon  the  application  of  the  party  in  whose  favor  a  general  verdict  is  ren- 
dered, the  clerk  must  enter  judgment,  in  conformity  ta  the  verdict,  unless 
a  different  direction  is  given  by  the  court,  or  it  is  otherwise  specially  pre- 
scribed by  law. 

TITLE  VI. 

Miscellaneous  provisions^  inchi^'i'^ig  those  reletting  to  embracery^  and  other 

acts  of  miseofithtei. 

I  1190.  Trials  by  jury  to  be  as  herein  §  1195.  Penalty  for  juror's  non-attend- 

provided  ;  Jarietiof  part  aliens  ance  in  special  proceeding, 

abolished.  llfift.  Sberiit,  etc.,  to  keep  Jury  in 

1191.  Venire  not  necessary.  special  proceeding  ;  peualty. 

1192.  Jurors  not  to  be  qacstioned  for  1197.  Notice  of  imposition  of  fine. 

their  verdict.  1198.  Special   return   of  delinquency 
1198.  Bsnalty  where  juror  takes  gift,  and  fine  to  county  court. 

etc.  1199.  Colle<^iMi  or  remission  of  fine. 
1194.  Smbracery ;  penalty  therefor.  ^^ 

g  1190.  A  trial  by  a  jury,  of  an  issue  of  fact,  joined  in  a  civil  action,  in 
a  court  of  record,  must  be  had,  as  prescribed  in  this  chapter ;  except  in  a 
case  where  it  is  otherwise  specially  prescribed  by  law.  An  alien  is  not  en- 
titled to  a  jury,  composed  in  part  of  aliens  or  strangers,  in  an  action  or  spe- 
cial proceeding,  civil  or  criminal. 

§  1191.  A  venire  to  procure  jurors  cannot  be  issued  in  a  civil  action, 
brought  in  a  court  of  record,  except  as  specially  prescribed  by  law. 

§  1192.  A  juror  shall  not  be  questioned,  and  is  not  subject  to  an  action, 

or  other  liability,  civil  or  criminal,  for  a  verdict  rendered  by  him,  in  au  ac- 

•tion  in  a  court  of  record,  or  not  of  record,  or  in  a  special  proceeding  before 

an  officer,  except  by  indictment,  for  corrupt  conduct,  in  a  case  prescribed 

by  law. 

§  1193.  A  person,  drawn  or  notified  to  attend,  as  a  trial  juror,  in  an  ac- 
tion in  a  court  of  record,  or  not  of  record,  or  in  a  special  proceeding  before 
an  officer,  who  takes  any  thing  to  render  his  verdict,  or  receives,  from  a 
party  to  the  action  or  special  proceeding,  a  gift  or  gratuity,  forfeits  ten 
times  the  sum,  or  ten  times  the  value  of  that,  which  he  took  or  received,  to 
the  party  to  the  action  or  special  proceeding,  aggrieved  thereby  ;  and  is 
also  liable  to  that  party,  for  his  damages  sustained  thereby ;  besides  being 
subject  to  the  punishment  prescribed  by  law. 

§  1194.  An  embraceor,  who  procures  a  person,  drawn  or  notified  to  at. 
tend,  as  a  trial  juror,  to  take  gain  or  profit,  contrary  to  the  last  section,  for* 
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feits  ten  times  the  sum,  or  ten  times  the  value  of  that,  which  was  so  taken, 
to  the  party  aggrieved  thereby  ;  and  is  also  liable  to  that  partj  for  his 
damages  sustained  thereby ;  besides  being  subject  to  the  punishment,  pre- 
scribed by  law. 

§  1196.  A  person,  who  has  been  lawfully  and  personally  notified 
to  attend,  as  a  trial  juror,  to  inquire  into  a  matter  or  thing,  or  to  bear  and 
try  a  controversy,  in  a  special  proceeding,  pending  before  a  judge,  justice 
of  the  peace,  commissioner,  or  other  officer^  and  who  wilfully  neglects  to 
attend,  as  required  by  the  notice,  may  be  fined  by  the  officer,  in  a  sum  not 
exceeding  twenty-five  dollars.  But  this  section  does  not  extend  to  a  case, 
where  special  provision  is  made  by  law,  for  punishing  the  default  of  a  trial 
juror, 

§  1196.  A  sheriff,  constable,  or  other  officer,  who  notified  jurors 
to  attend,  in  a  case  specified  in  the  last  section,  roust,  when  directed  by  the 
officer,  before  whom  the  special  proceeding  is  pending,  attend,  and  take 
charge  of  the  jury.  For  a  wilful  neglect  to  obey  such  a  dinection,  or  for 
any  misconduct,  while  attending  the  jury,  by  which  a  right  or  remedy  of  a 
party  to  the  special  proceeding  may  be  impaired  or  prejudiced,  he  must  be 
fined  by  that  officer,  in  a  sum  not  exceeding  twenty-five  dollars. 

§  1197.  Where  a  fine  is  imposed,  in  a  case  specified  in  the  last  two  sec- 
tions, written  notice  tboreof  must  be  served  upon  the  person  fined,  to  the 
end  that  be  may  apply  to  the  officer  imposing  it,  for  the  remission  of  the 
whole  or  a  part  thereof,  upon  proof  that  he  had  a  reasonable  excuse  for  his 
neglect  or  misconduct,  or  that  other  good  cause  exists  for  the  remission. 

g  1198.  If,  within  thirty  days  after  the  service  of  the  notice,  the  fine  has 
not  been  remitted  b\^e  officer  imposing  it,  he  must  make  a  special  returA 
of  the  delinquency  VF  misconduct,  for  which  the  fine  was  imposed,  and  of 
the  amount  of  the  fine,  accompanied  with  proof,  by  affidavit,  of  service  of 
the  notice  specified  in  the  last  section,  to  the  next  term  of  the  county  court 
of  the  county,  in  which  the  delinquent  resides. 

§  1199.  The  county  clerk  must  deliver  te  the  district  attorney,  a  copy  of 
the  return  and  of  the  affidavit,  at  the  time  when  he  delivers  to  him  copies 
of  the  minutes  of  fines,  imposed  by  the  county  court.  The  fine  must  be 
collected,  or  it  may  be  remitted  or  reduced,  in  the  same  manner  as  a  fine 
imposed  by  the  county  court,  upon  a  defaulting  trial  juror. 

CHAPTER  XL 

JUDGMENTS. 

TITLE    I. — Judgment  in  an  action. 

TITLE  II. — Judgments  taken  without  pbocsess, 

TITLE  III. — Vacating  or  setting  aside  a  judgment,  won  IxtmQVLAaxn.  am 
EBBoa  in  fact. 

TITLE  I. 

Judgment  in  an  action. 

ABtfiOLE  1.  Qcneral  provisions. 

9.  Mode  of  taking,  entering,  and  enforeiag  a  i.udxment. 
8.  Pocketing  a  judgment ;  effect  thereof,  as  a  Tien  uppn  real  propertr : 
suEpending  and  discbargitiig;  the  lien  ;  satHsfaelluHi  i^d  sMlglklMEl 
of  a  judgment. 
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ARTIOLU  FIRST. 

General  Provisions. 

§  laOOl  Definition  of  final  judgment.  ried  woman. 

1^1.  {Repealed  1877.]  $  1207.  When    judgment    for   pHiintiff 

1:^0^  when  judgment  may  be  entered.  not  to  exceed  judgment  de- 

1908.  Judgment  to  be  entered  at  a  manded. 

tenn  held  by  one  jndge.  1£08.  Bateof  dam.ige8. 

J901  Judgment  may  be  for  or  against  1209.  Effect  of  judgment  diamisaing 

any  of  the  parties.  the  complaint. 

1206.  Wlien  a  several  judgment  may  1210.  Judgment  against  a  dead  per- 

be  taken.  son. 

1206.  Judgment  for  or  against  a  mar-  1211.  Judgment  to  bear  interest. 

g  1200.  [am'd  ISYV.]  A  judgment  is  either  interlocutorj,  or  th«fin*l 
determination  of  the  rights  of  the  parties  in  the  action. 

§  1201.  [RepeaUd  mi.} 

§  1202.  Judgment  maj  be  entered  in  term  or  vacation. 

^  1203.  Judgment  must  be  entered,  in  the  first  instance^  pursuant  to  the 
direction  of  the  court,  at  a  term  held  by  one  judge  ;  except  where  special 
provision  is  otherwise  made  .by  law. 

§  1204.  Judgment  may  be  given  for  or  against  one  or  more  plaintiffs, 
and  for  or  against  one  or  more  defendants.  It  may  determine  the  ultimate 
rights  of  the  parties  on  the  same  side,  as  between  themselves ;  and  it  may 
grant,  to  a  defendant,  any  affirmative  relief,  to  which  he  is  entitled. 

§  1205.  Where  the  action  Js  against  two  or  more  defendants,  and  a 
several  judgment  is  proper,  the  court  may,  in  its  discretion,  render  judg- 
ment, or  require  the  plaintiff  to  take  judgment,  against  one  or  more  of  the 
defe.idants ;  and  direct  that  the  action  be  severed,  and  'proceed  against  the 
others,  as  the  only  defendants  therein. 

g  1206.  Judgment  for  or  against  a  married  woman,  may  be  rendered 
and  enforced,  in  a  court  of  record,  or  not  of  record,  as  if  she  was  single. 

§  1207.  Where  there  is  no  answer,  the  judgment  shall  not  be  more 
favorable  to  the  plaintiff,  than  that  demanded  in  the  complaint.  Where 
there  is  an  answer,  the  court  may  permit  the  plaintiff  to  take  any  judg- 
ment, consistent  with  the  nase  made  by  the  complaint,  and  embraced  within 
the  issue. 

§  1208.  Where  either  party  is  entitled  to  recover  damages,  he  may  re- 
cover any  rate  of  damages,  which  he  might  have  heretofore  recovered,  for 
the  same  cause  of  action. 

tl209.  \anikd  1877.]  A  final  judgment,  dismissing  the  complaint, 
er  before  or  after  a  trial,  rendered  in  an  actior<  hereafter  commenced, 
loes  not  prevent  a  new  action  for  the  same  cause  of  action,  unless  it  express- 
ly declares  or  it  appears  by  the  judgment-roll,  that  it  is  rendered  upon  the 
nerits. 

§  1210.  Where  a  judgment  for  a  sum  of  money,  or  directing  the  pay- 
ment of  money,  is  entered  against  a  party,  after  his  death,  in  a  ca^e  where 
It  may  be  so  taken,  by  special  provision  of  law,  a  memorandum  of  6he  par- 
ty^s  death  must  be  entered,-  with  the  judgment,  in  the  judgment-book,  in- 
dorsed on  the  judgment-coll,  and  noted  on  the  margin  of  the  docket  of  tJhe 
judgment.  Such  a  judgment  does  not  become  a  lien  upon  the  real  property, 
or  chattels  real,  of  the  decedent ;  but  it  establishes  a  debt,  to  be  paid  ia 
the  course  of  administration. 
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g  1211.  A  judgment  for  a  sum  of  money,  rendered  in  a  court  of  record, 
or  not  of  record,  or  a  judgment  rendered  in  a  court  of  record,  directing  the 
payment  of  money,  bears  interest  from  the  time  when  it  is  entered.  But 
where  a  judgment  directs  that  money  paid  out  shall  be  refunded  or  repaid, 
the  direction  includes  interest  from  the  time  when  the  money  was  paid,  un- 
less the  contrary  is  expressed. 

ARTICLE  SECOND. 

MODB  OF  TAKING,  ENTERING,  AND  ENFORCING  A    JUDGMENT. 

I  1212.  Judgment  by  default,  in  certain 
actioDS  ou  contract ;  how 
taken. 

1218.  Amount  of  judgment  in  such 
c&»e» ;  how  determined. 

1214.  Application  to  coart  for  judg- 
ment by  default ;  when  neces- 
sary. 

1815.  Proceedings  on  such  an  appli- 

cat  on. 

1816.  Application    for  judgment,   in 

case  of  service  by  publication. 

i4l7.  Attachment  and  undertaking  for 
restitution,  required  in  certain 
actions. 

rilS.  When  judgment  cannot  be  ta- 
ken against  infant. 

VM.  Wlien  a  defendant  in  default  is 
.  entitled  to  notice. 

1230.  When  action  may  be  severed,  if 
Issues  of  law  and  issues  of 
fact  presented. 

1221.  Judgment  bow  taken,  after  trial 

of  issues  of  law  and  issues  of 
fact,  in  the  same  action. 

1222.  Id.;  after  trial  of  issue  of  law 

only. 
1223>  Froceediogs    upon    application 
under  the  \an  two  section?. 

1224.  Id.;    upon   interlocutory  judg- 

ment, affirmed   ou  appeal  to 
the  geneiai  term. 

1225.  Judgment,  after  trial  by  jury  of 

specific  questions  of  fact. 

12S6.  Id.;  after  reference  to  deter- 
mine specific  questions  of 
fact. 

1227.  Id.;  upon  motion  for  new  trial, 


heard  at  general  term. 
{  1228.  Id.;  upon  thai  by  court  or  re- 
feree of  the  whole  issue  of 
fact. 

1229.  In    matrimonial    causes,   judg- 

ment can  be  rendered  only  by 
the  court. 

1230.  Final  judgment  upon  decision 

orrej^ort  awarding  interiocn- 
tory  judgment,  etc. 
1281.  Id.;  how  final  judgment  entered 
and  settled  in  certain  cases. 

1232.  Interlocutory  reference   or  in- 

quisition ;  bow  reviewed. 

1233.  Motion   for  judgment   upon   h 

special  verdict,  etc. 

1234.  Id.;    upon   verdict    subject    to 

opinion  of  court. 

1235.  Interest  on  verdict,  etc. :  to  be 

included  in  recovery. 

1236.  Clerk  to  keep  judgment-book  ; 

judgment     to      oe     entered 
therein. 

1237.  Judgment-roll   to  be  filed  ;   of 

what  it  consists. 

1238.  Id. ;  by  whom  prepared. 

1239.  Time  of  filing  judgment-roll  to 

be  noted. 

1240.  When  a  judgment  may  oe  en 

forced  by  execution. 

1241.  When  a  judgment  may  be  en 

forced  by  punishment  for  dis- 
obeying it. 

1242.  Real  property ;  how  sold.    Sf 

feet  of  conveyance. 

1243.  Security  upon  sale  by  referee. 

1244.  Conveyance  to   state   name   of 

party. 


g  1212.  [anCd  1879.]  In  an  action  specified  in  section  four  hundred  and 
twenty  of  this  act,  where  the  summons  was  personally  served  upon  the 
defendant,  and  a  copy  of  the  complaint,  or  a  notice  stating  the  sum  of 
money  for  which  judgment  will  be  take'n,  was  served  with  the  stiramons, 
or  where  the  defendant  has  appeared,  but  has  made  default  in  pleading, 
ihe  plaintiff  may  take  judgment  by  default,  as  follows : 

1.  If  the  defendant  has  made  default  in  appearing,  the  plaintiff  must  file 
proof  of  the  service  of  the  summons,  and  a  copy  of  the  complaint  or  the 
notice ;  and  also  proof,  by  afiSdavit,  that  the  defendant  has  not  appeared. 
Whereupon,  the  clerk  must  enter  final  judgment  in  his  favor. 

2.  If  the  defendant  has  seasonably  appeared,  but  has  made  default  in 
pleading,  the  plaintiff  must  file  proof  of  the  service  of  the  summons  and  ol 
the  appearance,  or  of  the  appearance  only ;  an(i  also  proof,  by  affidavit,  of 
the  default.  Whereupon,  the  clerk  must  enter  final  judgment  in  his 
favor. 
If  the  defendant  ha8  made  default  in  appiMring  or  pleading,  and  the 


ease  is  not  one  where  the  clerk  can  enter  final  juelgmentf  as  prescribed  id 
either  of  the  foregoing  sabdivisions  of  this  section,  the  plaintiff  mast  apply 
to  the  court  for  judgment,  as  prescribed  in  section  tweWe  hundred  ana 
fourteen  of  this  act. 

§  1213.  Where  final  judgment  may  be  entered  bv  the  clerk,  ia  |>i^ 
scribed  in  the  last  section,  the  amount  thereof  must  be  determined  aS 
follows : 

1.  If  the  complaint  is  verified,  the  judgment  must  be  entered  for  th^ 
sum  for  which  the  complaint  demands  judgment ;  or,  at  the  plaintiiTs 
option,  for  a  smaller  sum  ;  and  if  a  computation  of  interest  is  necessary  it 
may  be  made  by  the  clerk. 

2.  If  the  complaint  is  not  verified,  the  clerk  must  assess  the  amount  diid 
to  the  plaintiff,  by  computing  the  sum  due  upon  an  instrument  for  the  pajr^ 
aient  of  money  only,  the  non-payment  of  which  constitutes  a  cause  of  action^ 
stated  in  the  complaint ;  and  by  ascertainmg,  by  the  examination  of  the 
plaintiff,  upon  oath,  or  by  other  compeient  proof,  the  amount  due  to  him 
or  any  other  cause  of  action,  stated  in  the  oomplaint.  If  an  instrumenti 
specified  in  this  subdivision,  has  been  lost,  so  that  it  cannot  be  produced  to 
the  clerk,  he  must  take  proof  of  its  loss,  and  of  its  contents.  £ither  party 
may  require  the  clerk  to  reduce  to  writing  and  file  the  assessment,  and  the 
oral  proof,  if  any,  taken  thereupon. 

§  1214.  [ani'd  1877.]  Where  the  summons  was  personally  served  upon 
the  defendant,  within  the  State,  and  he  has  made  default  in  appearing,  on 
where  the  defendant  has  appeared,  but  has  made  default  in  pleading  ;  and 
the  case  is  not  one,  where  the  clerk  can  enter  final  judgment,  as  prescribed 
in  the  last  two  sections,  the  plaintiff  must  apply  to  the  court  for  judgment. 
Upon  the  application  be  must  file,  if  the  default  was  in  appearing,  proof  of 
service  of  the  summons;  or,  if  the  default  was  in  pleading,  proof  of  appear- 
ance, and  also,  if  a  copy  of  the  complaint  was  demanded,  proof  of  service 
thereof,  upon  the  defendant's  attorney ;  and  in  either  case,  proof,  by  at)i- 
davit,  of  the  default  which  entitles  him  to  judgment. 

§  1215*  [am^d  1877.]  The  court  must  thereupon  render  the  judgment, 
to  which  the  plaintiff  is  entitled.  It  may,  without  a  jury,  or  with  a  jury, 
if  one  is  present  in  court,  make  a  computation  or  assessment,  or  take  an 
account,  or  proof  of  a  fact,  for  the  purpose  of  enabling  it  to  render  the 
judgment,  or  to  carry  it  into  effect ;  or  it  may,  in  its  discretion,  direct  a 
reference,  or  a  writ  of  inquiry,  for  either  purpose ;  except  that  where  the 
action  is  brought  to  recover  damages  for  a  personal  injury,  or  an  injury  to 
property,  the  damages  must  be  ascertained  by  means  of  a  writ  of  inquiry. 
Where  a  reference  or  a  writ  of  inquiry  is  directed,  the  court  may  direct, 
that  the  report  or  inquisition  be  returned  to  the  court  for  its  further  action  ; 
or  it  may,  in  its  discretion,  except  where  special  provision  is  otherwise 
made  by  law,  omit  that  direction ;  in  whiph  case,  final  judgment  may  be 
entered  by  the  clerk,  in  accordance  with  the  report  of  the  referee,  or  for 
the  damages  ascertained  by  the  inquisition,  without  any  further  applica-~ 
tion. 

%  1216.  lam*d  1877.]  Where  the  summons  was  served  upon  the  de- 
fendant without  the  State,  or  otherwise  than  personally,  if  the  defendant 
does  not  demand  a  copy  of  the  complaint,  or  plead,  as  the  case  requires, 
within  twenty  days  after  the  service  is  complete,  the  plaintiff  may  apply  to 
the  court  for  the  jtidgment  demanded  in  the  complaint.  Upon  such  an 
application,  he  must  file  proof  that  the  service  is  complete,  and  proof,  b^ 
Affidavit  of  the  defendant's  default.    The  court  must  require  proof  of  the . 


eauM  of  action,  set  forth  in  the  complaint  to  be  made,  either  before  the 
(bourt,  or  before  a  referee  appointed  for  that  purpose.  If  the  defendant  is 
A  non-resident,  or  a  foreign  corporation,  the  court  must  require  the  plaint- 
iff, or  his  agent  or  attorney,  to  be  examined  on  oath,  respecting  any 
jsaymeuts  to  the  plaintiff,  or  to  any  one  for  his  use^  on  account  of  his 
demandj  and  must  render  the  judgment  to  which  the  plaintiff  is  entitled. 
But  before  rendering  judgment,  the  court  may,  in  any  case,  in  its  discre^ 
tion^  required  the  plaintiff  to  ^le  an  undertaking,  to  abide  the  order  of  the 
eourt  touching  the  icstitution  of  an^  estate  or  effects  which  may  be  directed 
by  the  judgment  to  be  transferred  or  delivered,  or  the  restitution  of  any 
taioney  that  may  be  collected  under  or  by  virtue  of  the  judgment,  in  case 
the  defendant  or  his  representative  applies  and  is  admitted  to  defend  the 
action,  and  succeeds  in  his  defense. 

§  1217.  [am*d  1877.]  A  judgment  shall  not  be  rendered  for  a  sum  of 
money  only,  upon  an  application  made  pursuant  to  the  last  section,  except 
in  an  action  speoified  in  section  six  hundred  and  thirty-five  of  this  act. 
Where  the  defendant  is  a  non-resident,  or  a  foreign  corporation,  and  has 
not  appeared,  the  plaintiff,  upon  the  application  -for  judgment  in  duch  an  ' 
action,  must  produce  and  file  the  following  papers : 

1.  Proof,  by  affidavit,  that  a  warrant  of  attachment,  granted  in  the  ac- 
tion, has  been  levied  upon  property  of  the  defendant. 

2.  A  description  of  the  property,  S3  attached,  verified  by  affidavit ;  with  a 
statement  of  the  value  thereof,  according  to  the  inventory. 

3.  The  undertaking  mentioned  in  section  twelve  hundred  and  sixteen,  if 
one  has  been  required. 

§  1218.  [ani'd  1879.]  A  judgment  by  default  shall  not  be  taken  against 
an  infant  defendant,  until  twenty  days  have  expired,  since  the  appointment 
of  a  guardian  ad  litem  for  him. 

§  1219.  A  defendant,  against  whom  judgement  is  taken,  pursuant  to  the 
foregoing  sections  of  this  article,  is  entitled  to  notice,  as  follows : 

1.  [awVi  1879.]  If  he  has  appeared  generally,  but  has  made  default  in 
pleading,  he  is  entitled  to  at  least  five  diys'  notice  of  the  time  and  place  of 
an  assessment  by  the  clerk,  and  to  at  least  eight  days*  notice  of  the  time 
and  place  of  an  application  to  the  court  for  judgment. 

2.  fn  a  case  where  an  application  for  judgment  must  be  made  to  the  ooiirt, 
the  defendant  may  serve  upon  the  plaintiff's  attorney,  at  any  time  before 
the  application  for  judgment,  a  written  demand  of  notice  of  the  execution 
of  any  reference,  or  writ  of  inquiry,  which  may  be  granted  upon  the  appli- 
cation. Such  a  demand  is  not  an  appearance  in  the  action.  It  must  be 
subscribed  by  the  defendant,  in  person,  or  by  an  attorney  or  .agent,  who 
must  add  to  his  siguature  his  office  address,  with  the  particulars,  prescribed 
s&  section  four  hundred  and  seventeen  of  this  act,  concerning  the  office  ad- 
diess  of  the  plain  lilt's  atroiuey.  Jbereupon  at  least  five  days'  notice  of  the 
time  and  plate  of  the  execution  of  the  reference,  or  writ  of  inquiry,  must 
be  ^ven  to  the  defen<lant,  by  service  thereof  upon  the  person,  whose  name 
is  subscribed  to  the  demand,  in  the  manner  prescribed  in  this  act,  for  ser- 
Tice  of  a  paper  upon  an  attorney  in  an  action. 

§  1220.  Where  an  issue  of  law  and  an  issue  of  fact  arise,  with  respect 
to  different  eauses  of  action,  set  forth  in  the  complaint,  and  final  judgment 
can  be  taken,  with  respect  to  one  or  more  of  the  causes  of  action,  without 
prejudice  to  either  party  in  maintaining  the  action,  or  a  defence  or  counter- 
<*laim,  with  respect  to  the  other  causes  of  action,  or  tn  the  -recovery  of  final 
judgment  upon  the  whole  issue,  the  court  may,  iii  its  dit«»«t}o&,  and  at  aof . 
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stage  of  the  action,  direct  that  the  action  be  divided  into  two  or  more  ••• 
tions,  as  the  case  requires. 

§  1221.  [anCd  1877.]  Where  one  or  more  issues  of  law,  and  one  or  mort 
issues  of  fact,  arise  in  the  same  action,  and  all  the  issues  have  been  tried, 
final  judgment  upon  the  whole  issue  must  bo  taken,  as  follows : 

1.  Where  an  application  must  be  made  to  the  court,  for  judgment  upon 
the  issue  last  tried,  the  application  must  be  for  judgment,  upon  the  wholo 
issne;  and  judgment  must  be  rendered  accordingly. 

2.  Where  the  action  is  triable  by  a  jury,  and  the  issue  last  tried  is  tried 
at  a  term  of  the  court,  the  application  for  judgment,  upon  the  whole  Issue, 
may  be  entertained,  in  the  discretion  of  the  court,  at  that  term,  and  witi)  or 
without  notice ;  if  not  so  entertained,  it  must  be  heard  as  a  motion. 

3.  Where  the  issue  Inst  tried  is  tried  before  a  referee,  his  report  must 
award  the  proper  judgment  upon  the  whole  issue,  unless  otherwise  pre- 
scribed  in  the  order  of  reference. 

§  1222.  [am*d  1879.]  Final  judgment  upon  an  issue  of  law,  where  no 
issue  of  fact  remains  to  be  tried,  and  final  judgment  has  not  been  directed 
as  preacribed  in  section  ten  hundred  and  twenty-one  of  this  act,  may  b« 
entered  upon  application  to  the  court,  or  by  the  clerk  in  an  action  specified 
in  section  four  hundred  and  twenty  of  this  act. 

§  1223.  [omW  1877.]  Upon  an  application,  by  either  party,  to  the  coart 
for  final  judgment,  after  the  decision  of  an  issue  of  law,  as  prescribed  in  the 
last  two  sections,  the  court  has  the  powers  specified  in  section  one  thou* 
sand  two  hundred  and  fifteen  of  this  act,  upon  an  application  for  judgment 
by  the  plaintiff.  Where  final  judgment  may  be  awarded  in  a  referee's  re- 
port, as  prescribed  in  section  twelve  hundred  and  twenty-one  of  this  act,  the 
referee  may  make  a  computation,  or  an  assessment,  or  take  an  account,  or 
proof  of  a  fact,  for  the  purpose  of  enabling  him  to  award  the  proper  judg- 
ment, or  enabling  the  court  to  carry  it  into  effect ;  and  he  may  ascertain  and 
fix  the  damages,  as  a  jury  may  do,  upon  the  execution  of  a  writ  of  inquiry. 

§  1224.  [amW  1877.]  When  an  order  or  judgment  is  wholly  or  partly 
affirmed  upon  an  appeal  to  the  general  term,  and  no  issue  of  fact  remains  to 
be  tried,  the  general  term  may,  in  its  discretion,  render  final  judgment ;  un* 
less  it  permits  the  appellant  to  amend  or  plead  over. 

§  1225.  In  an  action  triable  by  the  court,  where  one  or  more  specific 
questions  of  fact,  arising  upon  the  issues,  have  been  tried  by  a  jury,  judg- 
ment may  be  taken,  upon  the  application  of  either  party,  as  follows : 

1.  If  ail  the  issues  of  fact  in  the  action  are  determined  by  the  findings  of 
the  jury,  or  the  remaining  issues  of  fact  have  been  determined  by  the 
decision  of  the  court,  or  the  report  of  a  referee,  an  application  for  judgment, 
upon  the  whole  issue,  may  be  made  as  upon  a  motion. 

2.  If  one  or  more  issues  of  fact  remain  to  be  tried,  judgment  may  be 
rendered  upon  the  whole  issue,  at  the  term  o£  the  court  where,  or  by  direc- 
tion of  the  reieree  by  whom,  they  are  tried. 

§  1226.  Where  a  reference  has  been  made,  to  report  upon  one  or  more 
specific  questions  of  fact,  arising  upon  the  issue,  and  the  remaining  issues 
have  been  tried,  judgment  must  be  taken,  upon  the  application  of  either 
party,  as  prescribed  in  section  one  thousand  two  hundred  and  twenty-one 
of  this  act.  • 

§  1227.  Where  a  motion  for  a  new  trial,  made  in  the  first  instance  at  a 
l^neral  term,  is  denied,  judgment  may  be  taken,  as  if  the  notion  for  a  n^ir 
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trial  bad  not  been  made,  after  the  expiration  of  our  days  from  the  enti;v 
of  tbe  order,  and  the  service,  upon  the  attorney  for  the  adverse  party,  of  a 
copy  thereof,  and  notice  of  the  entry  ;  but  not  before. 

%  1228.  [am^d  IS19.]  Where  the  whole  iesue  is  an  issue  of  fact,  wbicb 
was  tried  by  a  referee,  the  report  stands  as  a  decision  of  the  court.  £xcept 
where  it  is  otherwise  expressly  prescribed  by  law,  judgment  upon  such  a 
report,  or  upon  the  decision  of  the  court,  upon  the  trial  of  the  whole  issue 
of  fact  without  a  jury,  may  be  entered  by  the  clerk,  as  directed  therein, 
upon  filing  the  decision  or  report. 

§  1229.  In  an  action  to  annul  a  marriage,  or  for  a  divorce  or  separation, 
judgment  cannot  be  taken,  of  coui'se,  upon  a  referee's  report,  as  prescribed 
in  the  last  section,  or  where  the  reference  was  made  as  prescribed  in  see* 
tion  one  thousand  two  hundred  and  fifteen  of  this  act.  Where  a  reference 
is  made  in  such  an  action,  tbe  testimony,  and  the  other  proceedings  upon 
the  reference,  must  be  certified  to  the  court,  by  the  referee,  with  liis  report ; 
and  judgment  must  be  rendered  by  the  court. 

§  1230.  [arri'd  1877.]  In  a  case,  not  provided  for  in  the  foregoing  see* 
tions  of  this  article,  where  the  decision,  upon  a  trial  by  the  court,  witiiout  a 
jury,  or  the  report,  upon  a  trial  by  a  referee,  directs  an ' interlocutory  judg- 
ment to  be  entered,  and  the  party  afterwards  beccmef  entitled  to  a  final 
judgment,  an  application  for  the  latter  iDay  be  made^  ' «  upon  a  motion. 
And  where  a  judgment  requires  the  appointment  of  k  leCoiM,  to  do  any 
Act  thereunder,  the  referee  must  be  appointed  by  the  judgment  or  b}'  the 
«ourt,  upon  motion,  except  as  otherwise  prescribed  in  the  next  section. 

§  1231.  In  an  action  triable  by  the  court,  an  iuterlocvi'^vry  judgment, 
Tendered  upon  a  default  in  appearing  or  pleading,  or  pursuant  to  the  direc- 
>iion  contained  in  a  decision  or  report,  may  state  the  substance  of  the  final 
judgment,  to  which  the  partv  will  be  entitled.  It  may  also  direct,  that  the 
final  judgment  be  settled  by  a  judge,  or  a  referee.  In  that  case,  final  judg- 
ment shall  not  be  entered,  uutil  a  settlement  thereof,  subscribed  by  the 
judge  or  referee,  is  tiled.  Where  an  interlocutory  judgment  awards  costs, " 
they  may  be  awarded  generally,  without  specifying  the  amount  thereof. 
Where  the  final  judgment  is  directed  to  be  settled,  and  the  costn  have  not 
been  taxed,  when  tbe  settlement  thereof  is  filed,  a  blank  for  the  amount  of 
the  costs  must  be  left  in  the  settlement ;  and  the  costs  must  be  taxed,  and 
the  blank  filled  up  accordingly,  by  the  clerk,  when  'the  final  judgment  is 
entered. 

§  1232.  Where  a  reference,  or  a  writ  of  inquiry,  directed  as  prescribed 
in  section  one  thousand  and  fifteen,  or  section  one  thousand  two  hundred 
and  fifteen  of  this  act,  has  been  executed,  either  party  may  apply  for  an 
order,  directing  a  new  hearing,  or  a  new  writ  of  inquiry,  upon  proof,  by 
affidavit,  that  error  was  committed,  to  his  prejudice,  upon  the  hearing,  or 
in  the  report,  or  upon  the  execution  of  the  writ,  or  in  the  inquisition.  In 
a  proper  case,  the  application  may  be  granted,  after  judgment  has  been  en- 
tered. In  that  case,  the  judgment  may  be  set  aside,  either,  then  or  after 
the  new  hearing,  or  the  execution  of  the  new  writ,  as  justice  requires. 

§  1233.  A  motion  for  judgment,  upon  a  special  verdict,  may  be  made  by 
cither  party ;  and  must,  in  the  first  instance,  be  beard  and  decided,  at  a 
term  held  by  one  judge. 

g  1234.  A  nlotion  for  judgment,  upon  a  verdict  Subject  to  the  opinion  of 
the  court,  may  be  made  by  either  party  ;  and  mu^t  be  benrd  Hpd  4eci4e<4  ill 
tb^  general  terw, 


|§  lift5-1241  JUDGMENT  ROLL.  m 

§  1235.  Where  final  judgment  is  rendered  for  a  sum  ot  mOtiey,  awarded 
bj'  a  verdict,  report,  or  decision,  interest  upon  the  sum  awarded,  from  the 
time  when  the  verdicL  was  rendered,  or  the  report  or  decision  was  made,  to 
the  time  of  entering  judgment,  must  be  computed  by  the  clerk,  added  to 
the  sum  awarded,  and  included  in  the  amount  of  the  judgment. 

§  1236.  The  clerk  must  keep,  among  the  records  of  the  court,  a  book 
for  the  entry  of  judgments,  styled  the  "  judgment-book.**  Each  interlocu- 
tory or  final  judgment  must  be  entered  in  the  judgment-book,  and  attested 
by  the  signature  of  the  clerk ;  who  must  note,  in  the  margin  of  the  entry, 
the  day  and  year  of  entering  it.  it  must  specify  clearly  the  relief  granted, 
or  other  determination  of  tlie  action,  or  of  the  issue. 

§  1237.  [amd  IS^Y  &  1879. J  The  clerk,  upon  entering  final  judgment, 
iiiust  immediately  tile  the  judgment-roll ;  which  must  coneist,  except. where 
special  provision  is  otherwise  made  by  law,  of  the  following  papers :  the 
summons  ;  the  pleadings,  or  copies  thereof ;  the  final  judgment,  and  the  in- 
terlocutory judgment,  if  any,  or  copies  thereof ;  and  each  paper  on  file,  or 
a  copy  thereof,  and  a  copy  of  each  order,  which  in  any  way  involves  the 
naerits,  or  necessarily  affects  the  judgment.  If  judgment,  is  taken  by  default, 
the  judgment-roll  must  also  contain  the  papers  required  to  be  filed,  upon 
so  taking  judgment,  or  upon  making  application  therefor ;  together  with 
any  report,  4ec)sion,  or  writ  of  inquiry,  and  return  thereto.  If  judgment 
is  txiken  after  a  trial,  the  judgment- roll  must  contain  the  verdict,  report,  or 
decision  ;  each  offer,  if  any,  made  as  prescribed  in  this  act ;  and  the  excep- 
tions or  case,  then  on  file. 

§  1238.  The  judgment-roll  must  be  prepared,  and  furnished  to  the  clerk, 
by  the  attorney,  for  the  party,  at  whose  instance  the  final  judgment  is 
entered  ;  except  that  the  clerk  must  attach  thereto  the  necessary  original 
{Mipers,  on  file.  But  the  clerk  may,  at  his  option,  make  up  the  entire  judg- 
uent-roll.  * 

§  1239.  The  clerk  must  make  a  minute,  upon  the  back  of  each  judg- 
ment-roll, filed  in  his  office,  of  the  time  of  filing  it,  specifying  the  year, 
month,  day,  hour,  and  minute.  A  proceeding  to  enforce  or  collect  a  final 
judgment,  cannot  be  taken,  until  the  judgment-rolf  is  filed. 

§  1240.  In  cither  of  the  following  cases,  a  final  judgment  may  be  en* 
forced  by  execution : 

1.  Where  it  is  for  a  sum  of  money,  in  favor  of  either  party ;  or  directs 
tlie  payment  of  a  sum  of  money. 

2.  Where  it  is  iu  favor  of  the  plaintiff,  in  an  action  of  ejectment,  or  for 
dower. 

H,  In  an  action  to  recover  a  chattel,  where  it  awards  a  chattel  to  either 
party. 

§  1241.  In  either  of  the  following  cases,  a  judgment  may  be  enforced, 
by  serving  a  certified  copy  thereof,  upon  the  party  against  whom  it  is  ren- 
dered, or  the  officer  or  person,  who  is  required  thereby,  or  by  law,  to  obey 
it ;  and,  if  he  refuses  or  wilfully  neglects  to  obey  it,  by  punishing  him  for  a 
contempt  of  the  court : 

1.  Where  the  judgu.eut  is  final,  and  cannot  be  enforced  by  execution,  as 
prescribed  iu  the  last  section. 

2.  Where  the  judgment  is  final,  and  part  of  it  cannot  be  enforced  by 
ezecuti&n,  as  prescribed  in  the  last  section;  in  which  case,  the  part  or 
parts,  wbieh  cannot  be  so  enforced,  may  be  enforced  as  prescribed  iu  thi* 
section. 
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8.  Whera  the  judgment  is  interlocutory,  and  requires  a  party  to  do,  or  to 
refrain  from  doing,  an  act ;  except  in  a  case  specified  in  the  next  subdivi- 
sion. 

4.  Where  the  judgment  requires  the  payment  of  money  into  court,  or  to 
an  officer  of  the  court ;  except  where  the  money  is  due  upon  a  contract, 
express  or  implied,  or  as  damages  for  non-performance  of  a  contract  In  a 
case  specified  in  this  subdivision,  if  the  judgment  is  final,  it  may  be  en- 
forced as  prescribed  in  this  section,  either  simultaneously  with,  or  before  or 
after  the  issuing  of  an  execution  thereupon,  as  the  court  directs. 

g  1242.  [am*d  1877.]  Except  where  special  provision  is  otherwise  made 
by  law,  real  property,  adjudged  to  be  sold,  must  be  sold  in  the  county  where 
it  is  situated,  by  the  sheriff  of  the  county,  or  by  a  referee  appointed  by  the 
court  for  that  purpose,  who  must  execute  a  conveyance  to  the  purchaser. 
The  conveyance  is  effectual,  to  pass  the  right,  title,  or  interest  of  a  party, 
adjudged  to  be  sold.  "  But.  nothing  contained  in  this  section  shall  be 
deemed  to  repeal  or  modify  the  provisions  of  any  law  specially  regulating 
the  sale  of  real  property  under  a  judgment  or  decree  of  any  coort  in  any 
particular  county  of  the  state." 

§  1243.  [ani^d  1877.]  Where  a  referee  is  appointed  by  the  court,  to  sell 
real  property,  the  court  may  provide  for  bis  giving  such  security,  as  the 
court  deems  just,  for  the  proper  application  of  the  money  receivied  upon  the 
sale ;  or  for  the  payment  thereof  by  the  purchaser,  directly  to  the  person  or 
persons  entitled  thereto,  or  their  attorneys. 

§  1244.  [am'd  1877  &  1879.]  A  conveyance  of  property,  sold  by  virtue 
of  an  execution,  or  sold  pursuant  to  a  judgment,  which  specifies  -the  par- 
tieular  party  or  parties,  whose  right,  title  or  interest  is  directed  to  be  sold, 
must  distinctly  state,  in  the  granting  clause  thereof,  whose  right,  title  or 
interest  was  sold,  and  is  conveyed,  without  nammg,  in  that  clause,  any  of 
the  other  |)arties  to  the  action ;  otherwise  the  purchaser  is  not  bound  to 
|ccept  the  conveyance,  and  the  officer  executing  it  is  liable  for  the  damagea, 
which  the  purchaser  sustains  by  the  omission,  whether  he  accepts  or  refuses 
to  accept  it. 

•  ARTICLE  THIRD. 

Docketing  ▲  Judgment  ;  Effect  thereof  as  a  Lien  upon  real  Profxbtt  ; 
suspending  and  discharging  the  llen ;  satisfaction  and  assiommbiit 
OF  A  Judgment. 


g  1245  Certain  clerks  to  keep  docke^ 
books. 

1246.  Id.;  to  docket  judgments.  $  1257. 

1247.  Filing  transcripts,  and   docket- 

iDg  judgments  thereon.  1256. 

1248.  Penalty  for  clerk's  neglect. 

1249.  Docketif>  to  be  public.  1258. 

1250.  Judgment  not  to  be  a  lien  until  1260. 

docketed. 
1861.  Real   property  bound  for  ten  1261. 

years   by  a    judgment    thus 

docketed.  1262. 

1252.  Real    property  may   be   levied 

upon  after  ten  years.  1268. 

1268.  Land  held  andcr  contract  not 

bound  by  judgment.  1264. 

1264.  Preference    of    mortgagis    for 

purchase  money.  1265. 

1255.  Certain  time  not  to  be  incladcd 

in  the  ten  years.  1266. 

1266.  Court  may  order  lien  of  judg- 


ment to  be  suspended  opoB 
appeal. 

From  what  time  order  suspends 
the  lien. 

How  lien  suspended  in  any 
other  county. 

When  and  how  lien  restored. 

Docket  of  jadgmiBut,  how  can- 
celled. 

Satisfaction-piece  to  be  giyen 
on  payment  of  Indgment. 

Assignor  must  ackuowkKlge  as- 
signment.    ^ 

Assignee  who  is  a  rccei\'er,  etc., 
may  file  uotiec. 

Entry  in  docket,  npon  rctiini  of 
execution  satisfied. 

Id.;  where  execution  relumed 
uustitisfied. 

Sheriff  to  give  copy  of  satfated 
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czecntlon ;     clerk    to   niter  docket 

eatiiif action.  $  1270.  Clerk  to  file  #nd  note  asslgA- 

I  1967.  Docket ;  when  to  be  dischaif^ed  ment  of  JudjnAeut. 

and  cunceiied.  1S71.  [li^fealed  1^  \ 

1268.  Dli^;harge  of  a  judgment  against  1272.  To  what  judgitionts  and  ezem- 

a  bankrapt.  tion*  tbisarU'JeappJies. 

1260.  Power     of    conrta     respecting 

g  1246.  Bftcb  county  clerk,  each  clerk  of  a  superior  ciff  coart,  and  the 
clerk  of  the  marine  court  of  the  city  of  New  York«  must  k<^  one  or  more 
•books,  ruled  in  columns,  convenient  for  making  the  entries,  prescribed  in 
tbc  next  section  ;  in  which  he  roust  docket,  in  Its  regular  order  and  accord- 
inc^  to  its  priority,  each  judgment,  which  ho  is  required  by  this  article  to 
docket.  The  expense  of  procuring  a  new  book,  when  necessary,  is  a  county 
charge. 

§  1246.  Each  clerk,  specified  in  the  last  section,  must,  when  he  files  a 
judgment-roll,  upon  a  judgment,  rendered  in  >a  court  of  which  he  is  clerk, 
docket  the  judgment,  by  entering,  in  the  proper  docket-book,  the  following 
particulars^,  under  the  initial  letter  of  the  surname  of  the  judgment  debtor,. 
in  its  alphabetical  order : 

1.  The  name,  at  length,  of  the  judgment  debtor;  and  also  his  resi- 
dence, title,  and  trade  or  profession,  if  any  of  ( bem  are  stated  in  the  jodg' 
ment, 

2.  The  name  of  the  party,  in  whose  favor  the  judgment  was  rendered 
8.  The  sum,  recovered  or  directed  to  be  paid,  in  figures. 

4.  The  day,  hour,  and  minute,  when  the  judgTr<»nt-rolI  was  filed. 
6.  The  day,  hour,  and  minute,  when  the  judgment  was  docketed  in  his 
oflSce. 

6.  The  court  in  which  the  judgment  was  rendered,  and  if  it  was 
rendered  in  the  supreme  court,  the  county  wherr  the  judgment-roll  is  filed, 

7.  The  name  of  the  attorney  for  the  party  reco"«nng  the  judgment. 

If  there  are  two  or  more  judgment  debtors,  thoee  rntries  must  be  repeated, 
under  the  initial  letter  of  the  surname  of  each. 

g  1247.  A  clerk,  with  whom  a  judgment-rol!  !«  filed,  upon  a  judgment 
docketed  as  prescribed  in  the  last  section,  must  furnish,  to  any  person 
applying  therefor,  and  paying  the  fees  allowed  by  ^aw,  one  or  more  tran« 
scripts  of  the  docket  of  the  judgment,  attested  by  hit  signature.  A  county 
clerk,  to  whom  such  a  transcript  is  presented,  must,  upon  payment  of  hia 
fees  therefor,  immediately  file  it,  and  docket  the  judgnrint,  as  prescribed  in 
tbe  last  section,  in  the  appropriate  dooket-book,  kept  iiK  his  pthce. 

§  1248.  A  clerk  who  omits,  as  soon  as  practicable,  to  docket  a  judgment 
requii-ed  to  be  docketed,  or  to  ftrrnish  a  transcript  of  a  judgment  so  dock- 
eted in  his  ofiice,  as  prescribed  in  the  last  two  sections,  forfeits,  to  the  per- 
son aggrieved,  two  hundred  and  fifty  dollars,  in  addition  to  the  damages 
sustained  by  reason  of  the  omission. 

§  1249.  A  docket-book,  kept  by  a  clerk,  must  be  kepf  vpen,  during  the: 
business  hours  fixed  by  law,  for  search  and  examination  by  any  person. 

g  1250.  A  judgment,  required  to  be  docketed,  as  presrribcd  in  thin 
article,  neither  afi'ects  real  property  or  chattels  real,  nor  is  en<;itled  to  a 
preference,  until  the  judgment-roll  is  filed,  and  the  judgment  docketed. 

§  1251.  Except  as  otherwise  specially  prescribed  by  law,  a  judgment, 
hereafter  rendered,  which  is  docketed  in  a  county  clerk's  office,  as  pro. 
■crit>ed  in  this  article,  binds,  and  is  a  charge  upon,  for  ten  years  after  fiiing 
the  judgment  ^oU,  ^nd  no  longer,  the  real  property  and  chattels  real  in  lii^t 


coanty,  which  the  judgment  debtor  has,  at  the  time  of  so  docketing  it,  or 
which  he  acquires  at  any  time  afterwards,  and  within  the  ten  years. 

§  1252a  Wiien  ten  years  aftef  filing  the  judgment-roll  have  expired,  rea^ 
property  or  a  chattel  real,  which  the  judgment  debtor,  or  real  property 
which  a  person,  deriving  his  right  or  title  thereto,  as  the  heir  or  devisee  ol 
the  judgment  debtor,  then  has,  in  any  county,  may  be  levied  upon,  by 
virtue  of  an  execution  against  property,  issued  to  the  sheriff  of  that 
county,  upon  a  judgment  hereafter  rendered,  by  filing,  with  the  cl^rk  of 
that  county,  a  notice,  subscribed  by  the  sheriff,  describing  the  jodgmenti 
the  execution,  and  the  property  levied  upon  ;  and,  if  the  interest  levied 
upon  is  that  of  an  heir  or  devisee,  specifying  that  fact,  and  the  name  of  the 
heir  or  devisee.  The  notice  must  be  recorded  and  indexed  by  the  clerk,  aa 
A  notice  of  the  pendency  of  an  action.  For  that  purpose, ythe  judgment 
debtor,  or  his  heir  or  devisee,  named  in  the  notice,  is  regarded  as  a  party  to 
an  action.  The  judgment  binds,  and  becomes  a  charge  upon,  the  right  and 
title  thus  levied  upon,  of  the  judgment  debtor,  or  of  his  heir  or  devisee,  aa 
the  case  may  be,  only  from  the  time  of  recording  and  indexing  the  notice, 
and  until  the  execution  is  set  aside,  or  returned. 

§  1253*  The  interest  of  a  person,  holding  a  contract  for  the  purchase  of 
real  property,  is  not  bound  by  the  docketing  of  a  judgment ;  and  cannot  be 
levied  upon  or  sold,  by  virtue  of  an  execution  issued  upon  a  judgment. 

§  1264.  Where  real  property  is  sold  and  conveyed,  and,  at  the  same 
time,  a  mortgage  thereupon  is  given  by  the  purchaser,  to  secure. the  pay* 
ment  of  the  whole  or  a  part  of  the  purchase-money,  the  lien  of  the  mort- 
gage, upon  that  real  property,  is  superior  to  the  lien  of  a  previous  judgmen'* 
against  the  purchaser. 

§  1255*  The  time,  during  which  a  judgment  creditor  is  stayed,  by  an  in- 
junction or  other  other,  or  by  the  operation  of  an  appeal,  or  by  express 
provision  of  law,  from  enforcing  a  judgment,  is  not  a  part  of  the  ten  years, 
to  which  the  lien  of  a  judgment  is  limited  by  this  article.  But  this  section 
does  not  extend  the  time  of  the  lien,  as  against  a  purchaser,  creditor,  or 
mortgagee  in  good  faith. 

§  1266.  Where  an  appeal  from  a  judgment  has  been  perfected,  and  au 
undertaking  has  been  given,  sufficient  to  entitle  the  appellant  to  a  stay  o». 
the  execution  of  the  judgment,  without  an  order  for  that  purpose,  the  court; 
in  which  the  judgment  was  recovered,  may,  in  its  discretion,  and  upoo' 
such  terms  as  justice  requires,  make  an  order,  upon  notice  to  the  a'ttorney 
tor  the  respondent,  and  to  the  sureties  in  the  undertaking,  exempting  from 
the  lien  of  the  judgment,  as  against  judgment  creditors,  and  purchasers 
and  mortgagees  in  good  faith,  the  real  property  or  chattels  real,  upon  which 
the  judgment  is  a  lien,  or  a  portion  thereof,  specifically  described  in  the 
order.  If  all  the  property,  subject  to  the  lien,  is  so  exempted,  the  order 
must  direct  the  clerk,  in  whose  office  the  judgment-roll  is  filed,  to  make  an 
entry,  on  the  docket  of  the  judgment,  in  each  place  where  it  appears  in  the 
docket-book,  substantiully  as  follows :  "  Lien  suspended  upon  appeal.  See 
order  entered ;"  adding  the  proper  date.  If  a  portion  only  is  exempted, 
the  order  must  direct  the  clerk  to  make,  in  like  manner,  an  entry,  bul>- 
Btantially  as  follows :  '^  Lien  partially  suspended  upon  appeal.  See  order 
sntered;''  adding  the  proper  date.  The  clerk  must,  when  he  files  the 
motion  papers,  and  enters  the  order,  make  the  entry  or  entries  in  the  docket* 
book,  as  required  by  the  order. 

§1 1267.  Where  an  order  is  made,  as  prescribed  in  the  last  section,  by 
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the  supreme  court  or  by  a  county  court,  it  operated  aa  a  suspensiou  of  the 
tien  upon  property  situated  in  tbe  oounty,  where  the  Judgiueut*roll  is  filed, 
from  the  time  when  the  order  is  entered,  and  the  proper  entry  made  in  the 
docket-book.  If  the  property  exempted  is  situated  in  another  county,  or  if 
the  order  was  made  by  a  court,  other  than  the  supreme  court  or  a  county 
court,  tho  order  operates  as  a  suspension,  from  the  time,  when  the  proper 
entry  is  m^de  in  the  docket-book,  kept  by  the  clerk  of  that  county,  aa  pre- 
scribed in  the  next  section. 

g  1258.  The  clerk,  with  whom  the  order  is  entered,  must,  upon  payment 
of  his  fees  therefor,  furnish  to  the  party  who  obtained  the  order,  one  or 
more  transcripts,  attested  by  his  signature,  of  the  docket  of  the  judgment, 
including  the  entry  made  upon  the  docket.  A  county  clerk,  in  whose  office 
the  judgment  is  docketed,  must,  upon  payment  of  his  fees  therefor,  imme- 
diately file  such  a  transcript ;  and  make  an  entry  upon  the  docket  of  the 
judgment  in  each  place  where  it  appears  in  his  docket-book,  substantially 
as  follows :  "  Lien  suspended,^'  or,  **  Lien  partially  suspended,'*  according 
to  the  entry  upon  the  original  docket,  and  also,  *'  See  transcript  filed  ;'* 
adding  the  proper  date. 

§  1269.  At  any  time  after  a  judgment,  which  has  ceased  to  be  a  lien, 
as  prescribed  in  the  last  three  sections,  is  affirmed,  or  the  appeal  therefrom 
is  dismissed,  the  lien  thereof  may  be  restored,  as  follows : 

1.  The  clerk,  in  whose  office  the  judgment  of  affirmance,  or  the  order 
dismissing  the  appeal,  is  entered,  must,  upon  the  request  of  the  judgment 
creditor,  docket  the  judgment  anew,  as  it  was  originally  docketed,  but  in 
the  order  of  priority  of  the  new  docket ;  and  he  must  write  upon  the  new 
docket,  the  words,  *'  Lien  restored  by  redocket ;"  adding  the  date  of  ro- 
iocketing. 

2.  A  transcript  of  the  new  docket  must  be  fnrnlshed  to  a  county  clerk,  in  . 
who8€i  office  an  entry  of  the  suspension  of  the  lieu  has  been  made,  as  pre- 
scribed in  the  last  two  sections ;  and  thereupon  the  judgment  roust  be 
docketed  by  him  anew,  in  the  order  of  the  priority  of  the  new  docket.  The 
clerk  who  so  redockets  the  judgment,  must  make  an  entry  upon  the  new 
docket,  substantially  as  follows :  *'  Lien  restored  by  redocket.  See  trans- 
cript filed  ;"  adding  the  date  of  redocketing  in  his  county. 

The  lien  of  the  judgment  is  thereupon  restored,  for  the  unexpired  period 
thereof,  as  if  the  order  bad  not  been  made;  but  with  like  effect  only,  as 
Against  judgment  creditors,  purchasers,  and  mortgagees  in  £COod  faith,  as  if 
the  judgment  had  then  been  first  docketed. 

§  1260.  The  docket  of  a  judgment  must  be  cancelled  and  discharged  by 
the  clerk,  in  whose  office  the  judgment-roll  is  filed,  upon  filing  with  him  a 
sattsfactioo  piece,  describibg  the  judgment,  and  executed  as  follows : 

1.  Except  as  otherwise  prescribed  in  the  next  subdivision,  the  satisfac- 
tion-piece must  be  executed  by  the  party,  in  whose  favor  the  judgment  was 
rendered,  or  his  executor  or  administrator ;  or,  if  it  is  made  within  two  years 
after  the  filing  of  the  judgment-roll,  by  the  attorney  of  record  of  the  party. 
But  where  the  authority  of  the  attorney  has  been  revoked,  a  satisfaction  by 
him  is  not  conclusive,  against  the  person  entitled  to  enforce  the  judgment, 
in  respect  to  a  person,  who  had  actual  notice  of  the  revocation,  before  a 
payment  on  the  judgment  was  made,  or  a  purchase  of  property  bound  there- 
by was  effected. 

2.  If  an  assignment  of  the  judgment,  executed  by  the  party  in  whose 
favor  it  was  rendered,  or  his  executor  or  administrator,  has  been  filed  in  the 
cleri^^?  office,  the  iiatisfaction-piece  must  be  executed  by  the  person,  who 
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mppears,  from  the  assignment,  or  from  the  last  of  the  subsequent  assign- 
ments, if  auy,  BO  filed,  showing  a  continuous  chain  of  title,  to  be  the  owner 
of  the  judgment ;  or  by  his  executor  or  administrator. 

8.  If  the  satisfaction-piece  is  executed  by  an  attorney  in  fact,  in  behalf 
of  a  person  authorized  to  execute  it,  other  than  the  attorney  of  record,  an 
^instrument,  containing  a  power  to  acknowledge  the  satisfaction,  must  be 
%led  with  the  satisfaction-piece,  unless  it  has  been  recorded  in  the  proper 
'1)ook  for  recording  deeds,  in  that  or  another  county ;  in  which  case,  the 
-satisfaction-piece  must  refer  to  the  record,  and  the  clerk  may,  for  his  own 
^indemnity,  require  evidence  of  a  record  femaining  in  another  office. 

The  execution  of  each  satisfaction-piece  or  power  of  attorney  must  be  ao- 
^knowledged,  before  the  clerk,  or  his  deputy,  and  certified  by  him  thereupon  ; 
or  It  must  be  acknowledged  or  proved,  and  certified,  in  like  manner  as  a 
deed  to  be  recorded  in  the  county  where  it  is  filed. 

§  1261.  The  person,  entitled  to  enforce  a  judgment,  must  execute,  and 
acknowledge  before  the  proper  officer,  a  satisfaction-piece  thereof,  at  the 
request  of  the  judgment  debtor,  or  of  a  person  interested  in  property  bound 
by  the  judgment,  upon  presentation  of  a  satisfaction-piece,  and  payment  of 
the  sum  due  upon  the  judgment,  and  the  fees  allowed  by  law  for  taking  the 
acknowledgment  of  a  deed. 

§  1262.  A  person,  who  has  heretofore  executed,  or  hereafter  executes, 
»  written  assignment  of  a  judgment,  owned  by  him,  without  acknowledging 
the  executed  [execution]  thereof,  before  an  officer  authorized  to  take  the 
acknowledgment  of  a  deed,  must  so  acknowledge  it,  at  the  request  of  his 
assignee,  or  of  a  subsequent  assignee  thereof,  or  of  the  judgment  debtor, 
upon  presentation  of  the  assignment,  and  payment  of  the  officer's  fees. 

§  1263^  A  resident  of  the  State,  or  a  person  having  an  office  within  the 
State,  for  the  regular  transaction  of  business  in  person,  who  becomes  the 
owner  of  a  judgment,  by  virtue  of  a  general  assignment  for  the  benefit  of 
creditors,  or  of  an  appointment  as  a  receiver,  or  trustee  or  assignee  of  an 
insolvent  debtor  or  bankrupt,  may  file  with  the  clei-k,  in  whose  office  the 
jud^ment-roU  is  filed,  a  notice  of  the  assignment,  or  of  his  appointment, 
and  of  his  ownership  of  the  judgment.  The  notipe  must  be  subscribed  by 
him,  adding  to  his  signature  his  place  of  residence,  and  also,  if  be  resides 
without  the  State,  his  office  address.  A  notice  so  filed  has  the  same  force 
and  effect,  for  the  purposes  of  this  article,  as  if  it  was  an  assignment  of  the 
judgment. 

§  1264.  Where  an  execution  is  returned,  wholly  or  partly  satisfied,  the 
clerk  must  make  an  entry  of  the  satisfaction,  or  partial  satisfaction,  m 
the  docket  of  the  judgment,  upon  which  it  was  issued.  Thereupon  the  judg- 
rment  is  deemed  satisfied,  to  the  extent  of  the  amount  returned  as  collected, 
^unless  the  return  is  vacated  by  the  court. 

§  1266.  Where  an  execution  is  returned  wholly  unsatisfied,  the  clerk 
:must  immediately  make,  in  the  docket  of  the  jndgmeiit,  upon  which  it 
^was  issued,  an  entry  of  the  fact,  stating  the  time  when  the  execution  was 
:returned. 

§  1266.  A  sheriff,  upon  being  paid  the  full  amount  due  upon  an  execu- 
tion in  his  hands,  must  immediately  indorse  thereupon  a  return  of  satisfac- 
tion thereof.  He  must  also  deliver,  to  the  person  making  the  payment 
upon  the  lattev's  request,  and  payment  of  the  fees  allowed  by  law  therefor, 
a  certified  copy  of  the  execution^  and  of  the  ret^irn  of  satisfaction  there- 
upon ;  which  may  be  file4  with  the  clerk  of  Ibf  PWPf  county,  who  mua^ 
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thereupon  cancel  and  discharge  the  docket  of  the  judgment,  as  if  tlie  judg' 
lueiit-i^ll  was  filed  in  his  office,  and  the  execution  was  returned  to  him,  ai 
satisfied.  But  this  section  does  not  exonerate  the  sheriff,  from  bis  duty  U 
return  the  execution,  to  the  clerk  with  whom  the  judgment-roll  is  filed. 

^  1267.  The  clerk  of  a  county,  with  whom  a  judgment  has  been  dock- 
eted, must  cancel  and  discharge  the  docket  thereof,  upon  the  filing,  with  him, 
Qt  a  certificate  of  the  clerk,  with  whom  the  judgment-roll  is  filed,  showing 
chat  the  judgment  has  been  reversed,  vacated,  or  satisfied  of  record ;  or  the 
certificate  of  the  clerk  ^f  the  county,  with  whom  a  copy  of  an  execution, 
and  of  a  return  of  satisfaction  thereupon,  have  been  filed,  as  prescribed  in 
the  last  section,  showing  that  they  have  been  so  filed,  and  the  docket  can- 
celled and  discharged  accordingly. 

g  1268.  At  any  time  after  two  years  have  elapsed,  since  a  bankrupt 
was  discharged  from  his  debts,  pursuant  to  the  acts  of  Congress  relating  to 
bankruptcy,  he  may  appl^,  upon  proof  of  his  discharge,  to  the  court  in 
which  a  judgment  was  rendered  against  him,  for  aL  order,  directing  the 
judgment  to  be  cancelled  and  discharged  of  record.  If  it  appears  that  he 
has  been  discharged  from  the  payment  of  that  judgment,  an  order  must  be 
made  accordingly ;  and  thereupon  the  clerk  must  cancel  and  discharge  the 
docket  thereof,  as  if  the  proper  satisfaction- {Ncce  of  the  judgment  was  filed. 
Notice  of  the  application,  accompanied  with  copies  of  the  papers  upon 
which  it  is  made,  must  be  given  to  the  judgment  creditor,  unless  his  written 
consent  to  the  granting  of  tbe  order,  with  satisfactory  proof  of  the  execu- 
tion thereof,  and,  if  he  is  not  the  party  in  whose  favor  the  judgment  waa 
rendered,  that  ho  is  the  owner  thereof,  is  presented  to  the  court,  upon  the 
application. 

§  -1269.  A  court  of  record  has  the  same  power  and  jurisdiction,  concern- 
ing the  docket  of  its  judgments,  kept  by  a  county  clerk,  which  it  has  con- 
cerning the  docket,  kept  by  its  own  clerk.  It  may  direct  that  such  a 
docket  be  aniended ;  or  that  its  judgment,  there  docketed,  be  docketed 
nunc  pro  tunc. 

§  1270.  Upon  the  presentation,  to  the  clerk  of  a  court  of  record,  of  aa 
assignment  of  a  judgment,  entered  in  his  office,  executed  by  a  person  en- 
titled to  satisfy  the  judgment,  as  prescribed  in  section  one  thousand  two 
hundred  and  sixty  of  this  act,  and  otherwise  executed  as  prescribed  in  that 
section,  with  respect  to  a  satisfaction-piece,  and  upon  payment  of  the  fees, 
allowed  by  law,  for  filing  a  transcript,  and  docketing  a  judgment  thereapon, 
the  clerk  must  forthwith  file  the  assignment  in  his  office,  and  make,  upon 
the  docket  of  the  judgment,  an  entry  of  the  fact,  and  of  the  day  of  filing: 
or,  if  he  keeps  a  separate  book  for  the  entry  of  assignments  of  judgments, 
an  entry,  referring  to  the  page  of  the  book,  where  the  filing  of  the  assign- 
ment is  noted. 

§  1271.  [Itepealed  1S79.] 

%  1272.  This  article  applies  only  to  a  judgment,  wholly  or  partly  for  a 
sum  of  money,  or  directing  the  payment  of  a  sum  of  money  ;  and  to  an 
fHipn  issued  upon  such  a  judgment. 

TITLE  II. 
ihidgmenU  taken  withotU  proee8$. 

Abticlx  1.  Confession  of  judgment. 

2.  Sabmiseion  of  a  coiit*x>versy,  upon  facta  admitted. 
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ARTICLE  FIRST. 
Confession  of  Judomxnt. 

{  1278.  Jadsment  may  be    confessed.  S  1276.  Jadgment  roll ;   docketing  and 

Jutrried    woman    may     con-  enforcing  the  jadgment. 

fen.  1277.  Execution,  wiiere  the  judgmrat 

1274.  Statement ;  form  thereof.  is  not  all  duo. 

1275.  Statement  to  be  filed,  and  Jadg-  1278.  Confession  by  one   of  seTeral 

ment  entered.  joint  debtors. 

g  1273.  [am'd  1877.]  A  judgment  by  coiifessiod  may  be  entered,  with- 
out action,  eitlier  for  money  due  or  to  become  due,  or  to  secure  a  persoo 
against  contingent  liability  in  behalf  of  the  defendant,  or  both,  as  prescribed 
in  this  article.  A  married  woman  may  confess  such  a  judgment  if  the  debt 
was  contracted  for  the  benefit  of  her  separate  estate,  or  Id  the  course  of 
any  trade  or  other  business,  carried  on  by  her  on  her  sole  and  separate 
account. 

§  1274.  A  written  statement  must  be  made  and  signed  by  the  defend 
ant,  to  the  following  effect : 

1.  It  must  state  the  sum,  for  which  judgment  may  be  entered,  and  aathop 
izQ  the  entry  of  judgment  therefor. 

2.  If  the  judgment  to  be  confessed  is  for  money  due  or  to  become  due, 
it  must  state  concisely  the  facts,  out  of  which  the  debt  arose  ;  and  must 
show,  that  the  sum  confessed  therefor  is  justly  due,  or  to  become  due. 

8.  If  the  judgment  to  be  confessed  is  for  the  purpose  of  securiui;  the 
plaintiff,  against  a  contingent  liability,  it  must  state  concisely  the  facts, 
constituting  the  liability  ;  and  must  show,  that  the  sum  confessed  thnrefor 
does  not  exceed  the  amount  of  the  liability. 

The  statement  must  be  verified  by  the  oath  of  the  defendant,  to  the  effect^ 
that  the  matters  of  fact  therein  set  forth  are  true. 

§  1276.  At  any  time  within  three  years  after  the  statement  is  verified, 
it  may  be  filed  with  a  county  clerk,  or  with  the  clerk  of  a  superior  city 
court,  or,  where  the  sum,  for  which  judgment  is  confessed,  does  no^  exceed 
two  thousand  dollars,  exclusive  of  interest  from  the  time  of  making  the 
statement,  with  the  clerk  of  the  marine  court  of  the  city  of  New  York. 
Thereupon  the  clerk  must  enter,  in  like  manner  as  a  judgment  is  entered  in 
an  action,  a  judgment  for  the  sum  confessed,  with  costs,  which  he  must 
tax,  to  the  amount  of  fifteen  dollars,  besides  disbursements  taxable  in  an 
action.  If  the  statement  is  file  with  a  coimty  clerk,  the  judgment  must  be 
.entered  in  the  supreme  court ;  if  it  is  filed  with  the  clerk  of  another  court, 
specified  in  this  section,  the  judgment  must  be  entered  in  the  court  of  which 
he  is  clerk.  But  a  judgment  shall  not  be  entered  upon  such  a  statement, 
•iter  the  defendant's  death. 

§  1276.  [am'd  1879.]  The  clerk,  immediately  after  entering  the  judg> 
faent,  must  attach  together  and  file  the  statement,  as  verified,  and  a  copy 
of  the  judgment,  which  constitute  the  judgment-roll.  The  judgment  may 
be  docketed,  and  enforced  against  property,  in  the  same  manner,  and  with 
the  same  effect,  as  a  judgment  in  an  action,  rendered  in  the  same  court; 
and  each  provision  of  law,  roJating  to  a  judgment  in  an  action,  and  thefHK>- 
ceedings  subsequent  thereto,  apply  to  a  judgment  thus  taken.' 

§  1277.  Where  the  debt,  for  which  the  judgment  is  rendered,  is  not  all 
due,  execution  may  be  issued,  upon  the  judgment,  for  the  collection  of  the 
gum  which  has  become  due.  The  execution  must  be  in  the  form  prescribed 
by  law,    tr  an  execution  upon  a  judgment  for  the  full  amount  recovered; 
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but  the  person,  whose  name  is  subscribed  to  it,  must  indorse  thereupon  a 
direction  to  the  sheriff,  to  collect  only  the  sum  due,  stating  the  amount 
thereof,  with  interest  thereon,  and  the  costs  of  the  judgment.  Not  with 
standing  the  issuing  and  collection  of  such  an  execution,  the  judgment  shall 
remain  as  security  for  the  sum  or  sums  to  become  due,  after  the  execution 
is  issued.  When  a  further  sum  becomes  due,  an  execution  may,  in  like 
manner,  be  issued  for  the  collection  thereof ;  and  successive  executions 
may  be  issued,  as  further  sums  become  due. 

§  1278.  One  or  more  joint  debtors  m<iy  confess  a  judgment  for  a  joint 
debt,  due  or  ts  become  due.  Where  all  the  joint  debtors  do  not  unite  in 
the  conf^sidn,  the  Judgment  must  be  entered  and  enforced  against  those 
only  who  confessed  it ;  and  it  is  not  a  bar  to  an  action  against  all  the  joint 
debtors,  upon  the  same  demand. 

ARTICLE  SECOND. 
Submission  of  a  Comtroterst  upon  Facts  admitted. 

$  1S79.  Controversy,     how     submitted  therenpon  becomes  an  action, 

without  process.  {  1281.  Sabseaaent    prooeedinga    lega- 

1280.  Papers  to  be  filed ;  controversy  lated. 

§  1279,  The  parties  to  a  question  in  difference,  which  might  be  the 
subject  of  an  action,  being  of  full  age,  may  agree  upon  a  case,  containing  a 
statement  of  the  facts,  upon  which  the  controversy  depends ;  and  may 
present  a  written  submission  thereof  to  a  court  of  record,  which  would 
have  jurisdiction  of  an  action,  brought  for  the  same  cause.  The  case  must 
be  accompanied  with  the  affidavit  of  one  of  the  parties,  to  the  effect,  that 
the  controversy  is  real ;  and  that  the  submission  is  made  in  good  faith,  for 
the  purpose  of  determming  the  rights  of  the  parties.  The  submission  must 
be  acknowledged  or  proved,  and  certified,  in  like  manner  as  a  deed,  to  be 
'recorded  in  the  county  where  it  is  filed. 

§  1280.  The  case,  submission,  and  affidavit,  must  be  filed  in  the  office 
of  the  clerk  of  the  court,  to  which  the  submission  is  made.  If  the  sub- 
mission is  made  to  the  supreme  court,  they  must  be  filed  in  the  office  of  the 
county  clerk,  if  any,  specified  in  the  submission  ;  if  no  county  clerk  is  so 
specified,  they  may  be  filed  in  the  office  of  any  county  clerk.  The  filing  is 
a  presentation  of  the  submission ;  and  thenceforth  the  controversy  becomes 
an  actlei ;  and  each  provision  of  law,  relating  to  a  proceeding  in  an  action, 
applies  to  the  subsequent  proceedings  therein,  except  as  otherwise  pre- 
scribed in  the  next  section. 

g  1281.  An  order  of  arrest,  an  injunction,  or  a  warrant  of  attachment, 
cannot  be  granted  :n  such  an  action :  the  costs  thereof  are  always  in  the 
discretion  of  the  court,  but  costs  cannot  be  taxed,  for  any  proceedings  be- 
fore notice  of  trial ;  the  action  must  be  tried  by  the  court,  upon  the  case 
alone :  and  the  case,  submission,  affidavit,  and  a  certified  copy  of  the  judg- 
ment, and  of  any  order  or  paper,  necessarily  affecting  the  judgment,  consti- 
tute the  judgment-roll.  If  the  action  is  in  the  supreme  court,  a  superior 
city  court,  or  the  marine  court  of  the  city  of  New  York,  it  must  be  tried, 
and  judgment  rendered  at  the  general  term.  If  the  statement  of  facts  con- 
tained in  the  case,  is  not  sufficient  to  enable  the  court  to  render  judgment, 
an  order  must  be  made  dismissing  the  submission,  without  costs  to  either 
party ;  unless  the  court  permits  the  parties,  or,  in  a  proper  case,  their 
representatives,  to  file  an  additional  statement,  which  it  may  do,  in  its  dis- 
crttion,  without  prejudice  to  the  original  statement. 


AM 
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.TITLE  III. 
Vaeating  or  setihiff  ande  ajudffmerU,  for  irregvlarUy  or  error  in  fact. 


I  1282.  Motion  to  set  aside  jadgment 

for  irregularity ;  when  it  may 

be  heai4. 
12d8.  Motion  to   set  aside  jnd^cnt 

for  error  in  fact ;  when  it  may 

be  made  by  party. 
1284.  Id.;  after  a  party's  death. 
1286.  Id.;  by  a  person  not  a  party. 
1286.  Id.;  when  several  parties  are 

entitled  to  move. 


%  1287.  To  whom  notice  of  the  motion 
mnst  be  given. 
X288.  Id.;  when  real  property  vecov- 
ered   by  the  jaoKment    has 
been  conveyed. 

1289.  How  notibe  given  under  this 
title. 

1290.  Within  what  time  motion  to  be 
made.  v 

1291 .  Excoptions  in  cases  of  aisability. 

1292.  Bestitution ;  when  directed. 

g  1282.  A  motion  to  set  aside  a  final  judgment,  for  irregularity,  shall 
not  be  heard,  after  the  expiration  of  one  year  smce  the  filing  of  the 
judgment-roll ;  unless  notice  thereof  is  given  for  a  day  within  the  year,  and 
either  the  hearing  is  adjourned,  by  one  or  more  orders,  until  after  the  ex- 
piration of  the  year  ;  or  the  term,  for  which  it  is  thus  noticed,  is  not  held. 
In  the  latter  event,  the  motion  may  be  re-noticed  for,  and  heard  at,  the  next 
term  at  which  it  can  be  made,  held  not  less  than  ten  days  after  the  day, 
when  the  first  term  was  appointed  to  be  held. 

§  1283.  A  motion  to  set  aside  a  final  judgment,  rendered  in  a  court  of 
record,  for  error  in  fact,  not  arising  upon  the  trial,  may  be  made  by 
the  party  against  whom  it  is  rendered ;  or,  if  an  execution  has  not  been 
issued  thereon,  tgid  the  judgment  has  not  been  wholly  or  partly  satisfied  or 
enforced,  by  the  party  in  whose  favor  it  is  rendered. 

§  1284.  A  liice  motion  may  be  made,  after  the  death  of  a  party  entitled 
to  make  it,  as  prescribed  in  the  last  section,  by  the  following  persons : 

1.  Where  the  judgment  awards  a  sum  of  money,  or  a  chattel,  or  an  inter- 
est  in  real  property,  which  is  declared  by  law  to  be  assets,  the  motion  may 
be  made  by  his  executor  or  administrator. 

2.  Where  the  judgment  awards  real  property,  or  the  possession  thereof, 
or  where  the  title  to  or  an  estate  or  interest  in  real  property  is  determined 
or  affected  thereby,  the  motion  may  be  made  by  the  heir  of  the  decedent, 
to  whom  the  real  property  descended,  or  might  have  descended,  or  by  the 
person  to  whom  he  devised  it. 

8.  Where  the  judgment  is  rendered  against  or  in  favor  of  two  or  more 
persons,  the  motion  may  be  made,  jointly,  by  the  survivor,  and  the  person 
who  would  have  been  entitled  to  make  it,  if  the  judgment  had  been  rendered 
ia  favor  of  or  against  the  decedent  only. 

§  1285.  A  motion  may  be  made,  either  before  or  after  the  death  of  the 
defendant,  by  a  person,  who  is  not  a  party,  to  set  aside,  for  error  in  fact, 
not  arising  upon  the  trial,  a  judgment,  rendered  in  an  action  against  a  ten- 
ant  for  life,  or  for  years,  awarding  real  property,  or  the  possession  of  real 
property,  in  which  the  person  making  the  motion  has  an  estate,  or  interest, 
in  reversion  or  remainder. 

§  1286.  Where  two  or  more  persons  are  entitled  to  move  to  set  aside  a 
Judgment,  as  prescribed  in  the  last  three  sections,  one  or  more  of  them  may 
move  separately ;  but,  in  that  case,  notice  of  the  motion  must  be  given  to 
those  who  do  not  join  therein,  in  like  manner  as  if  they  were  adverse  par- 
ties. 
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§  1287.  Notice  of  a  motion  to  set  aside  a  final  judgment,  for  error  in 
fact,  not  arising  upon  the  trial,  must  be  given  to  the  adverse  party,  or,  in 
ease  of  bis  death,  to  each  person  who  might  have  moved,  as  against  the 
moving  party,  to  set  aside  the  judgment  for  the  same  cause,  as  prescribed 
in  this  title.  Where  the  motion  is  made  by  the  party  against  whom  the 
judgment  is  rendered,  or  by  his  beir,  devisee,  executor,  or  administrator, 
service  of  the  notice,  upon  the  attorney  of  record  for  the  party,  in  whose 
favor  the  judgment  is  rendered,  has  the  like  effect,  as  if  it  was  served  upon 
the  party. 

r 

§  1288.  Where  the  judgment  awards  real  property,  or  the  possession 
tbereof,  or  where  the  title  to,  or  an  estate  or  interest  in,  real  property  is 
determined  or  affected  thereby,  and  the  real  property,  or  estate,  or  interest 
therein,  has  been  conveyed,  by  the  adverse  party,  more  than  eight  da^s 
before  the  hearing  of  the  motion,  notice  of  the  motion  must  also  be 
given  to  each  actual  occupant  of  the  property,  claiming  under  the  convey- 
ance. 

§  1289.  Notice  must  be  given,  in  a  case  specified  in  tins  title,  by  per- 
sonal service  of  a  written  notice,  or  of  nn  order  to  show  cause  why  the  mo- 
tion should  not  be  granted  ;  qr,  if  a  person  entitled  to  notice  cannot,  with 
due  diligence,  be  found  within  the  State,  in  any  manner  which  the  court,  or 
a  judge  thereof,  directs  in  an  order  to  show  cause,  or  which  the  court  directs 
in  a  subsequent  order. 

§  1290.  A  motion  to  set  aside  a  final  judgment,  for  error  in  fact,  not 
arising  upon  the  trial,  shall  not  be  heard,  except  as  specified  in  the  next 
section,  after  the  expiration  of  two  years  since  the  filing  of  the  judgment- 
roll,  unless  notice  tbereof  is  given,  for  a  day  within  the  two  years  ;  and 
either  the  hearing  is  adjourned,  by  one  or  more  orders,  until  after  the  expira- 
tion of  the  two  years  ;  or  the  term,  for  which  it  is  thus  noticed,  is  not  held. 
In  the  latter  event,  the  motion  may  be  re-noticed  for,  and  heard  at,  the 
next  term  at  which  it  can  be  made,  held  not  less  than  ten  days  after  the  day, 
when  the  first  term  was  appointed  to  be  held. 

§  1291.  If  the  person  against  whom  the  judgment  is  rendered,  is,  at  the 
time  of  filing  the  judgment-roll,  either 

1.  Within  the  age  of  twenty-one  years ;  or 

2.  Insane;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution,  upon  conviction  of 
a  criminal  offence,  for  a  term  less  than  for  life ; 

The  time  of  such  a  disability  is  not  a  part  of  the  time,  limited  by  the  last 
section ;  except  that  the  time  within  which  the  motion  may  be  beard,  can- 
not be  extended  more  than  five  years  by  such  a  disability  nor,  in  any  case, 
more  than  one  year  after  the  disability  ceases. 

g  1292.  Where  a  judgment  is  set  aside  for  any  cause,  upon  motion,  the 
court  may  direct  and  enforce  restitution,  in  like  manner,  with  like  effect, 
and  subject  to  the  same  conditions*  as  where  a  judgment  is  reversed  upon 
tppeaL 
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CHAPTER  XII. 

APPEALS. 

TITLE     I. — General  protisions,  relating  .  to  the  appeals  protided  fos 

IN  THIS  CHAPTER. 

TITLE    II.— Appeal  to  the  court  of  appeals. 

TITLE  III. — Appeal  to  the  supreme  court  from  an  inferior  court. 

TITLE  IV. — Appeal  to  the  general  term  op  the  supreme  court,  Or  of 

A  superior  city  court. 

TITLE     V. —  A.PPEAL  FROM   A   FINAL  DETERMINATION   IN   A  SPECIAL   PROCEXI>- 

ING. 

TITLE  I. 
Gerieral  provisions  f  relating  to  the  appeals  provided  for  in  this  chapter, 

%  1293.  Writs  of  error  abolished.  not  to  be  hronjrht. 

1294.  When  psrtj'  may  appeal.  $  1310.  When  appeal  stays  proceedings ; 

1286.  Parties  to  appeal ;   how  desig-  effect  tnereof. 

nated.    Title  of  cange.  1811.  Levy  upon   personal   property. 

1296.  When  a  person  entitled  to  be-  when  superseded  by  appeal. 

come  a  party  may  appeal.  1313.  Court  may   limit  amount  of  se- 

1297.  Appeal  when  adverse  party  has  curity  in  certain  cases. 

died.  1313.  No  security   necessary,  on   ap- 

1298^  Proceedings,   when   party   dies  peal  by  the  people,  etc. 

pending  appeal.  1314.  Id.;  on  appeal  by  municioa]  cor- 

1299.  Order  or  substitution.  poration. 

1300.  Appeal,  how  taken.  1315.  Papers  to  be  transmitted  to  ap 

1301.  When  notice  of  appeal  to  specify  peltate  court. 

interlocutory  judgment,  etc.  1816.  Interlocutory  judgment,  or  in 
1802.  Proceedings,  if  attorney  or  party  termediate  order,  may  be  ro- 

not  found.  viewed. 

1303.  Defects  in  proceedings  may  be  1317.  Judgment  or  order  on  appeal. 

supplied.  1318.  When  no  appeal  lies  from  judg- 

1304.  Order  appealed  from  must   be  ment  of  reversal. 

entered.   Proceedings  to  com-  1319.  Mode  of  enforcing  affirmed  or 

pel  entry.  modified  j'Jdgment. 

1305   Security  may  be  waived.  1820.  Id.;  as  to  order. 

1306.  Deposit,  in  lieu  of  undertaking.  1321.  Mode   of  cancelling   docket  of 

1807.  Undertaking  mast  bo  filed.  reversed   or    modified  judg- 

\308.  New  undertaking  to  be  given,  ment. 

when  sureties  arc  insolvent,  1322.  Id.;  when  reversal,  etc.,  was  by 

etc.  court  of  appeals. 

.809.  Action  upon  undertaking,  when  1823.  Bestitntion  ;  when  awarded. 

§  1293.  The  writ  of  error  in  a  civil  action  or  special  proceeding  has 
been  abolished. 

§  1294.  A  party  aggrieved  may  appeal,  in  a  case  prescribed  in  this 
chapter,  except  where  the  judgment  or  order,  of  which  he  complains,  was 
rendered  or  made  upon  his  default. 

§  1295.  The  party  or  person  appealing  is  designated  as  the  appellant, 
and  the  adverse  party  as  the  respondent.  .After  an  appeal  is  taken  to  an- 
other court,  the  name  of  the  appellate  court  must  be  substituted,  for  that 
of  the  court  below,  in  the  title  of  the  action  or  special  proceeding,  and  in 
any  case,  the  name  of  the  county,  if  it  is  mentioned,  may  be  omitted  ; 
otherwise  the  title  shall  not  be  changed,  in  consequence  of  the  appeal. 

§  1296.  A  person  aggrieved,  who  is  not  a  party,  but  is  entitled  by  law 
to  be  substituted,  in  place  of  a  party ;  or  who  has  acquired,  since  the  mak- 
ing of  the  order,  or  the  rendering  of  the  judgment  appealed  from,  an  in- 
terest, which  would  have  entitled  him  to  be  so  substituted,  if  it  hai  be«B 
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preyiously  acquired,  may  also  appeal,  as  prascribed  in  this  chapter,  for  an 
appeal  by  a  party.  But  the  appeal  cannot  be  heard  until  he  has  been  sub- 
stituted in  place  of  the  party ;  and  if  he  unreasonably  neglects  to  procure 
an  order  of  substitution,  the  appeal  may  be  dismissed,  upon  motion  of  the 
respondent. 

§  1297.  Where  tlie  adverse  party  has  died,  since  the  making  of  the 
order,  or  the  rendering  of  the  judgment  appealed  from,  or  where  the  judg- 
ment appealed  from  was  rendered,  after  his  death,  in  a  case  prescribed  by 
law,  an  appeal  may  be  t»ken,  as  if  be  was  living ;  but  it  cannot  be  heard, 
until  the  heir,  devisee,  executor,  or  administrator,  as  the  ease  requires,  has 
been  substituted  as  the  respondent.  In  such  a  case,  an  underiaicing  re- 
quired to  perfect  the  appeal,  or  to  stay  the  execution  of  the  judgment  or 
order  appealed  from,  must  recite  the  fact  of  the  adverse  party's  death ; 
and  the  undertaking  enures,  after  substitution,  to  the  benefit  of  the  person 
substituted. 

§  1298.  [am'd  ]8'77.]  Where  either  party  to  an  appeal  dies,  before  the 
appeal  is  heard,  or  has  heretofore  died,  and  the  appeal  has  not  been  heard, 
if  an  order,  substituting  another  person  in  his  place,  is  not  made,  within 
three  months  after  his  death,  or,  where  be  has  heretofore  died,  within  three 
months  after  this  section  takes  effect,  the  court,  in  which  the  appeal  is 
pending,  may,  in  its  discretion,  make  an  order,  requiring  all  persons  inter- 
ested in  the  decedent's  estate,  to  show  cause  before  it,  why  the  judgment 
or  order  appealed  from  should  not  be  reversed  or  aflirmed,  or  the  appeal 
dismissed,  as  the  case  requk-es.  Tiie  order  must  specify  a  day,  when  cause 
is  to  be  shown,  which  must  be  not  less  than  six  months  after  making  the 
order ;  and  it  must  designate  the  mode  of  giving  notice  to  the  persons  in- 
terested. Upon  the  return  day  of  the  order,  or  at  a  subsequent  day,  aip- 
pointed  by  the  court,  if  the  proper  person  has  not  been  substituted,  tlie 
court,  upon  proof,  by  affidavit,  that  notice  has  been  given,  as  required  by 
the  order,  may  reverse  or  affirm  the  judgment  or  order  appealed  from  or 
dismiss  the  appeal,  or  make  such  further  order  in  the  premises,  as  justice 
requires. 

§  1299.  Where  the  appeal  is  from  one  court  to  another,  an  application 
for  au  order  of  substitution,  as  prescribed  by  the  last  three  sections,  must 
be  made  to  the  appellate  court.  Where  personal  service  of  notice  of 
application  for  an  order  has  been  made,  within  the  State,  upon  the  proper 
representatives  of  the  decedent,  an  order  of  substitution  may  be  made,  upon 
the  application  of  the  surviving  party. 

i$  1300.  An  appeal  must  be  taken,  by  serving,  upon  the  attorney  for  the 
adverse  party,  ns  prescribed  in  article  third  of  title  sixth  of  chapter  eighth 
of  this  act,  and  upon  the  clerk,  with  whom  the  judgment  or  order  appealed 
from  is  entered,  by  filing  it  in  his  office,  a  written  notice,  to  the  effect, 
that  the  appellant  appeals  from  the  judgment  or  order,  or  f  *om  a  specified 
part  thereof. 

§  1301.  Where  the  appeal  is  from  a  final  judgment  or  from  a  final 
order  in  a  special  proceeding,  and  the  appellant  intends  to  bring  up,  for  re- 
view thereupon,  an  interlocutory  judgment,  or  an  intermediate  order,  he 
TDUst,  in  the  notice  of  appeal,  distinctly  specify  the  interlocutory  judgment, 
or  intermediate  order,  to  be  reviewed. 

§  1302.  If  the  attorney  for  the  advei*8e  parfy  is  dead  ;  or  if  he  has  been 
removed,  and  notice  of  the  removal  has  been  servpd  upon  the  appellant's 
^ttQrne^,  mA  »no^l)(J«'  attori^ey  h^s  pot  beep  eubptjtut^d  |n  his  place ;  or  if^ 


county,  which  the  judgment  debtor  has,  at  the  time  of  bo  docketing  it,  or 
which  he  acquires  at  any  time  afterwards,  and  within  the  ten  years. 

§  1252i  Wiien  ten  years  aftef  filing  the  judgment-roll  have  expired,  rea' 
property  or  a  chattel  real,  which  the  judgment  debtor,  or  real  property 
which  a  person,  deriving  his  right  or  title  thereto,  as  the  heir  or  devisee  oi 
the  judgment  debtor,  then  has,  in  any  county,  may  be  levied  upon,  by 
virtue  of  an  execution  against  property,  issued  to  the  sheriff  of  that 
county,  upon  a  judgment  hereafter  rendered,  by  filing,  with  the  cldrk  of 
that  county,  a  notice,  subscribed  by  the  sheriff,  describing  the  jadgment^ 
the  execution,  and  the  property  levied  upon  ;  and,  if  the  interest  levied 
upon  is  that  of  an  heir  or  devisee,  specifying  that  fact,  and  the  name  of  the 
heir  or  devisee.  The  notice  must  be  recorded  and  indexed  by  the  clerk,  aa 
a  notice  of  the  pendency  of  an  action.  For  that  purpose, /the  judgment 
debtor,  or  his  heir  or  devisee,  named  in  the  notice,  is  regarded  as  a  party  to 
an  action.  The  judgment  binds,  and  becomes  a  charge  upon,  the  right  and 
title  thus  levied  upon,  of  the  judgment  debtor,  or  of  his  heir  or  devisee,  as 
the  case  may  be,  only  from  the  time  of  recording  and  indexing  the  notice, 
and  until  the  execution  is  set  aside,  or  returned. 

§  1253.  The  interest  of  a  person,  holding  a  contract  for  the  purchase  ol 
real  property,  is  not  bound  by  the  docketing  of  a  judgment ;  and  cannot  be 
levied  upon  or  sold,  by  virtue  of  an  execution  issued  upon  a  judgment. 

§  1254.  Where  real  property  is  sold  and  conveyed,  and,  at  the  same 
time,  a  mortgage  thereupon  is  given  by  the  purchaser,  to  secure. the  pay. 
ment  of  the  whole  or  a  part  of  the  purchase-money,  the  lien  of  the  mort*. 
gage,  upon  that  real  property,  is  superior  to  the  lien  of  a  previous  judgmen » 
against  the  purchaser. 

§  1255.  The  time,  during  which  a  judgment  creditor  is  stayed,  by  an  in- 
junction or  other  other,  or  by  the  operation  of  an  appeal,  or  by  express 
provision  of  law,  from  enforcing  a  judgment,  is  not  a  part  of  the  ten  years, 
to  which  the  lien  of  a  judgment  is  limited  by  this  article.  But  this  section 
does  not  extend  the  time  of  the  lien,  as  against  a  purchaser,  creditor,  or 
mortgagee  in  good  faith. 

§  1256.  Where  an  appeal  ftx)m  a  judgment  has  been  perfected,  and  au 
undertaking  has  been  given,  sufficient  to  entitle  the  appellant  to  a  stay  o* 
the  execution  of  the  judgment,  without  an  order  for  that  purpose,  the  courw 
in  which  the  judgment  was  recovered,  may,  in  its  discretion,  and  upoo' 
such  terms  as  justice  requires,  make  an  order,  upon  notice  to  the  a'ttorney 
for  the  respondent,  and  to  the  sureties  in  the  undertaking,  exempting  from 
the  lien  of  the  judgment,  as  against  judgment  creditors,  and  purchasers 
and  mortgagees  in  good  faith,  the  real  property  or  chattels  real,  upon  which 
the  judgment  is  a  lien,  or  a  portion  thereof,  specifically  described  in  the 
order.  If  all  the  property,  subject  to  the  lien,  is  so  exempted,  the  order 
must  direct  the  clerk,  in  whose  office  the  judgment-roll  is  filed,  to  make  an 
entry,  on  the  docket  of  the  judgment,  in  euch  place  where  it  appears  in  the 
docket-book,  substantially  as  follows :  "  Lien  suspended  upon  appeal.  See 
order  entered ;"  adding  the  proper  date.  If  a  portion  only  is  exempted, 
the  order  must  direct  the  clerk  to  make,  in  like  manner,  an  entry,  sui>. 
stantially  as  follows :  '*  Lien  partially  suspended  upon  appeal.  See  order 
sntered ;"  adding  the  proper  date.  The  clerk  must,  when  he  files  the 
motion  papers,  and  enters  t'io  order,  make  the  entry  or  entries  in  the  docket- 
book,  as  required  by  the  order. 

Jl  1257.  Where  an  order  is  made,  as  prescribed  in  the  last  section,  by 
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the  supreme  court  or  bv  a  county  court,  it  operated  as  a  suspensiou  of  the 
lien  upon  property  sitaated  ia  the  county,  where  the  Judgiueut-roll  is  filed, 
from  the  time  when  the  order  is  entered,  and  the  proper  entry  made  in  the 
docicet-book.  If  the  property  exempted  ia  situated  in  another  county,  or  if 
the  order  was  made  by  a  court,  other  tbun  the  supreme  court  or  a  county 
court,  the  order  operates  as  a  suspension,  from  the  time,  when  the  proper 
entry  is  m^de  in  the  docket-lxMlc,  Itept  by  the  clerk  of  that  county,  as  pre- 
eeribed  in  the  next  section. 

§  1268.  The  clerk,  with  whom  the  order  is  entered,  must,  upon  payment 
of  his  fees  therefor,  furnish  to  the  party  who  obtained  the  order,  one  or 
more  tranecripts,  attested  by  his  signature,  of  the  docket  of  the  judgment, 
including  tlie  entry  made  upon  the  docket.  A  county  clerk,  in  whose  office 
the  judgment  is  docketed,  must,  upon  payment  of  his  fees  therefor,  irame* 
diately  file  such  a  transcript ;  and  make  an  entry  upon  the  docket  of  the 
judgment  in  each  place  wliere  it  appears  in  his  docket*book,  substantially 
as  follows :  "  Lien  suspended,"  or,  **  Lien  partially  suspended,''  according 
to  the  entry  upon  the  original  docket,  and  also,  **  See  transcript  filed ;" 
adding  the  proper  date. 

§  1269.  At  any  time  after  a  judgment,  which  has  ceased  to  be  a  lien, 
as  prescribed  in  the  last  three  sections,  is  affirmed,  or  the  appeal  therefrom 
IS  dismissed,  the  lien  thereof  may  be  restored,  as  follows : 

1.  The  clerk,  in  whose  office  the  judgment  of  affirmance,  or  the  order 
dismissing  the  appeal,  is  entered,  must,  upon  the  request  of  the  judgment 
creditor,  docket  the  judgment  anew,  as  it  was  originally  docketed,  but  in 
the  order  of  priority  of  the  new  docket;  and  he  must  write  upon  the  new 
docket,  the  words,  "  Lien  restored  by  redocket  ;'*  adding  the  date  of  re- 
iocketing. 

2.  A  transcript  of  the  new  docket  must  be  fnrnished  to  a  county  clerk,  in 
whose  office  an  entry  of  the  suspension  of  the  lieu  has  been  made,  as  pre- 
scribed iu  the  last  two  sections ;  and  thereupon  the  judgment  must  be 
docketed  by  him  anew,  in  the  order  of  the  priority  of  the  new  docket.  The 
€lerk  who  so  redockets  the  judgment,  must  make  an  entry  upon  the  new 
docket,  substantially  as  follows :  "  Lien  restored  by  redocket.  See  trans- 
cript filed  ;"  adding  the  date  of  redocketing  in  his  county. 

The  lien  of  the  judgment  is  thereupon  restored,  for  the  unexpired  period 
thereof,  as  if  the  order  had  not  been  made;  but  with  like  effect  only,  as 
against  judgment  creditors,  purchasers,  and  mortgagees  in  e^ood  faith,  as  if 
the  judgment  had  then  been  first  docketed. 

§  1260.  The  docket  of  a  judgment  must  be  cancelled  and  discharged  by 
the  clerk,  in  whose  office  the  judgment-roll  is  filed,  upon  filing  with  him  a 
satisfaction  piece,  describihg  the  judgm^it,  and  executed  as  follows : 

1.  Except  as  otherwise  prescribed  in  the  next  subdivision,  the  satisfac- 
tion-piece must  be  executed  by  the  party,  in  whose  favor  the  judgment  was 
rendered,  or  his  executor  or  administrator ;  or,  if  it  is  made  within  two  years 
after  the  filing  of  the  judgment-roll,  by  the  attorney  of  record  of  the  party. 
But  where  the  authority  of  the  attorney  has  been  revoked,  a  satisfaction  by 
him  is  not  conclusive,  against  the  person  entitled  to  enforce  the  judgment, 
in  respect  to  a  person,  who  had  actual  notice  of  the  revocation,  before  a 
payment  on  the  judgment  was  made,  or  a  purchase  of  property  bound  there- 
by was  effected. 

2.  If  an  assignment  of  the  judgment,  executed  by  the  party  in  whose 
fnvor  it  was  rendered,  or 'his  executor  or  administrator,  has  been  filed  in  the 
clQvk^fi  office,  the  satjsfsction-piece  must  be  executed  by  the  person,  who 


S26  8ATISFA0TION  OF  A  JUDGMENT.        ^§  ia61-126« 

Appears,  from  the  assignment,  or  from  the  last  of  the  subsequent  assign- 
iiietits,  if  any,  so  filed,  showing  a  continuous  chain  of  title,  to  be  the  owner 
of  the  judgment ;  or  by  his  executor  or  administrator. 

8.  If  the  satisfaotioQ'piece  is  executed  by  an  attorney  in  fact,  in  behalf 
ot  a  person  authorized  to  execute  it,  other  than  the  attorney  of  record,  aa 
'instrument,  containing  a  power  to  acknowledge  the  satisfaction,  must  be 
^led  with  the  satisfaution-pieoe,  unless  it  has  been  recorded  in  the  proper 
*-l)ook  for  recording  deeds,  in  that  or  another  county ;  in  which  case,  the 
'  satisfaction-piece  must  refer  to  the  record,  and  the  clerk  may,  for  his  own 
•indemnity,  require  evidence  of  a  record  femaining  m  another  office. 

The  execution  of  each  satisfaction-piece  or  power  of  attorney  must  be  ac- 
^knowledged,  before  the  clerk,  or  his  deputy,  and  certified  by  him  thereupon  ; 
or  It  must  be  acknowledged  or  proved,  and  certified,  in  like  manner  as  a 
deed  to  be  recorded  in  the  county  where  it  is  filed. 

§  1261.  The  person,  entitled  to  enforce  a  judgment,  must  execute,  and 
acknowledge  before  the  proper  officer,  a  satisfaction-piece  thereof,  at  the 
request  of  the  judgment  debtor,  or  of  a  person  interested  in  property  bound 
by  the  judgment,  upon  presentation  of  a  satisfaction-piece,  and  payment  of 
the  sum  due  upon  the  judgment,  and  the  fees  allowed  by  law  for  taking  the 
acknowledgment  of  a  deed. 

§  1262.  A  person,  who  has  heretofore  executed,  or  hereafter  executes, 
a  written  assignment  of  a  judgment,  owned  by  him,  without  acknowledging 
the  executed  [execution]  thereof,  before  an  officer  authorized  to  take  the 
acknowledgment  of  a  deed,  must  so  acknowledge  it,  at  the  request  of  his 
assignee,  or  of  a  subsequent  assignee  thereof,  or  of  the  judgment  debtor, 
upon  presentation  of  the  assignment,  and  payment  of  the  officer's  fees. 

§  1263^  A  resident  of  the  State,  or  a  person  having  an  office  within  the 
State,  for  the  regular  transaction  of  business  in  person,  who  becomes  the 
owner  of  a  judgment,  by  virtue  of  a  general  assignment  for  the  benefit  of 
creditors,  or  of  an  appointment  as  a  receiver,  or  trustee  or  assignee  of  an 
insolvent  debtor  or  bankrupt,  may  file  with  the  clerk,  in  whose  office  the 
judi:;ment-roll  is  filed,  a  notice  of  the  assignment,  or  of  his  appointment, 
and  of  his  ownership  of  the  judgment.  The  notice  must  be  subscribed  by 
him,  adding  to  his  signature  his  place  of  residence,  and  also,  if  he  resides 
without  the  State,  his  office  address.  A  notice  so  filed  has  the  same  force 
and  effect,  for  the  purposes  of  this  article,  as  if  it  was  an  assignment  of  tbe 
judgment. 

g  1264-  Where  an  execution  is  returned,  wholly  or  partly  satisfied,  the 
clerk  must  make  an  entry  of  the  satisfaction,  or  partial  satisfaction,  in 
the  docket  of  the  judgment,  upon  which  it  was  issued.  Thereupon  the  judg- 
ement is  deemed  satisfied,  to  tbe  extent  of  tbe  amount  returned  as  collected, 
nnless  the  return  is  vacated  by  the  court. 

§  1266.  Where  an  execution  is  returned  wholly  unsatisfied,  the  clerk 
:must  immediately  make,  in  the  docket  of  the  judgment,  upon  which  it 
msLS  issued,  an  entry  of  the  fact,  stating  the  time  when  the  execution  was 
:returned. 

§  1266.  A  sheriff,  upon  being  paid  the  full  amount  due  upon  an  execu- 
tion in  his  hands,  must  immediately  indorse  thereupon  a  return  of  satisfac- 
tion thereof.  He  must  also  deliver,  to  the  person  making  the  payment 
upon  the  latter's  request,  and  payment  of  the  fees  allowed  by  law  therefor, 
a  certified  copy  of  the  execution^  and  of  the  ret^irn  of  satisfaction  there- 
upon ;  which  may  be  fil^i)  with  the  clerk  oC  \h^  sainf  county,  who  mus^ 
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thereupon  cancel  and  discharge  the  docket  of  the  judgment,  as  if  tlio  judg* 
liient-roU  was  filed  la  his  office,  and  the  execution  waa  returned  to  him,  ai 
satisfied.  But  this  section  does  not  exonerate  the  sheriff,  from  his  duty  t<i 
return  the  execution,  to  the  clerk  with  whom  the  judgment-roll  is  filed. 

g  1267.  The  clerk  of  a  county,  with  whom  a  jadgment  has  been  dock- 
eted, must  cancel  and  discharge  the  docket  thereof,  upon  the  filing,  with  him, 
Qf  a  certificate  of  the  clerk,  with  whom  the  judgment-roll  is  filed,  showing 
chat  the  judgment  has  been  reversed,  vacated,  or  satisfied  of  record ;  or  the 
certificate  of  the  clerk  pt  the  county,  with  whom  a  copy  of  an  execution, 
and  of  a  return  of  satisfaction  thereupon,  have  been  filed,  as  prescribed  in 
the  last  section,  showing  that  they  have  been  so  filed,  and  the  docket  can- 
celled and  discharged  accordingly. 

§  1268.  At  any  time  after  two  years  have  elapsed,  since  a  bankrupt 
was  discharged  from  bis  debts,  pursuant  to  the  acts  of  Congress  relating  to 
bankruptcy,  he  may  appl^,  upon  proof  of  his  discharge,  to  the  court  in 
which  a  judgment  was  rendered  against  him,  for  an  order,  directing  the 
judgment  to  be  cancelled  and  discharged  of  record.  If  it  appears  that  he 
has  beeu  discharged  from  the  payment  of  that  judgment,  an  order  must  be 
made  accordingly ;  and  thereupon  the  clerk  must  cancel  and  discharge  the 
docket  thereof,  as  if  the  proper  satisfaction-piece  of  the  judgment  was  filed. 
Notice  of  the  application,  accompanied  with  copies  of  the  papers  upon 
which  it  is  made,  must  be  given  to  the  judgment  creditor,  unless  his  written 
eonsent  to  the  granting  of  the  order,  with  satisfactory  proof  of  the  execu- 
tion thereof,  and,  if  be  is  not  the  party  in  whose  favor  the  judgment  was 
rendered,  that  ho  is  the  owner  thereof,  is  presented  to  the  court,  upon  the 
application. 

g  12€^.  A  court  of  record  has  the  same  power  and  jurisdiction,  concern- 
ing the  docket  of  its  judgments,  kept  by  a  county  clerk,  which  it  has  oon- 
cerning  the  docket,  kept  by  its  own  clerk.  It  may  direct  that  such  a 
docket  be  amended ;  or  that  its  judgment,  there  docketed,  be  docketed 
nunc  p£o  tunc. 

§  1270.  (Jpon  the  presentation,  to  the  clerk  of  a  court  of  record,  of  an 
assignment  of  a  judgment,  entered  in  his  office,  executed  by  a  person  en- 
titled to  satisfy  the  judgment,  as  prescribed  in  section  one  thousand  two 
hundred  and  sixty  of  this  act,  and  otherwise  executed  as  prescribed  in  that 
section,  with  respect  to  a  satisfaction-piece,  and  upon  payment  of  the  fees, 
allowed  by  law,  for  filing  a  transcript,  and  docketing  a  judgment  thereupon, 
the  clerk  must  forthwith  file  the  assignment  in  his  office,  and  make,  upon 
the  docket  of  the  judgment,  an  entry  of  the  fact,  and  of  the  day  of  filing: 
or,  if  he  keeps  a  separate  book  for  the  entry  of  assignments  of  judgments, 
iin  entry,  referring  to  the  page  of  the  book,  where  the  filing  of  the  assign- 
ment is  noted. 

§  1271.  [Repealed  1879.] 

§  1272.  This  article  applies  only  to  a  judgment,  wholly  or  partly  for  • 
sum  of  money,  or  directing  the  payment  of  a  sum  of  money ;  and  to  an 
m  issoed  upon  snch  a  judgment. 

TITLE  II. 
JudgmenU  taken  toiihotU  proces$. 

Abticlb  1.  Cenfesslon  of  judgment. 

2.  SabmiseioQ  of  a  copt*x)veT8y,  upon  facts  admtttad. 
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ARTICLE  FIRST. 
Confession  of  Judomint. 

I  1278.  Judgment  may   be    confessed.  §  1276.  Judgment  roll  ;   docketing  and 

Married    woman    may     con-  enforcing  the  judgment, 

fess.  1277.  Execution,  wtiere  the  judgment 

1274.  Statement ;  form  thereof.  is  not  all  du6w 

1S76.  Statement  to  be  filed,  and  Judg-  1276.  Ck>nfes8ion  by  one   of  seyenl 

ment  entered.  joint  debtors. 

§  1273.  {am*d  1877.]  A  judgment  by  coiifessiap  may  be  entered,  with* 
out  action,  either  for  money  due  or  to  become  due,  or  to  secure  a  persoo 
against  contingent  liability  in  behalf  of  the  defendant,  or  both,  as  prescribed  ^ 
in  this  article.  A  married  woman  may  confess  such  a  judgment  if  the  debt 
was  coptracted  for  the  benefit  of  her  separate  estate^  or  in  the  course  of 
any  trade  or  other  busioess,  carried  on  by  her  on  her  sole  and  separate 
account. 

§  1274.  A  written  statement  must  be  made  and  signed  by  the  def^id 
ant,  to  the  following  effect : 

1.  It  must  state  ttie  sum,  for  which  judgment  may  be  entered,  and  author 
ize  the  entry  of  judgment  therefor. 

2.  If  the  judgment  to  be  confessed  is  for  money  due  or  to  become  due, 
it  must  state  concisely  the  facts,  out  of  which  the  debt  arose ;  and  must 
show,  that  the  sum  confessed  therefor  is  justly  due,  or  to  become  due. 

3.  If  the  judgment  to  be  confessed  is  for  the  purpose  of  seeurini;  the 
plaintiff,  against  a  contingent  liability,  it  must  state  concisely  the  facts, 
constituting  the  liability  ;  and  must  show,  that  the  sum  confessed  th«irefor 
does  not  exceed  the  amount  of  the  liability. 

The  statement  must  be  verified  by  the  oath  of  the  defendant,  to  the  effect, 
that  the  matters  of  fact  therein  set  forth  are  true. 

g  1276.  At  any  time  within  three  years  after  the  statement  is  verified, 
it  may  be  filed  with  a  county  clerk,  or  with  the  clerk  of  a  superior  city 
court,  or,  where  the  sum,  for  which  judgment  is  confessed,  does  no4  exceed 
two  thousand  dollars,  exclusive  of  interest  from  the  time  of  making  the 
statement,  with  the  clerk  of  the  marine  court  of  the  city  of  New  York. 
Thereupon  the  clerk  must  enter,  in  like  manner  us  a  judgment  is  entered  in 
an  aetiuu,  a  judgment  for  the  sum  confessed,  with  costs,  which  he  must 
tax,  to  the  amount  of  fifteen  dollars,  besides  disbursements  taxable  in  an 
action.  II  the  statement  is  file  with  a  county  clerk,  the  judgment  must  be 
entered  in  the  supreme  court ;  if  it  is  filed  with  the  clerk  of  another  court, 
specified  in  this  section,  the  judgment  must  be  entered  in  the  court  of  which 
he  is  clerk.  But  a  judgment  shall  not  be  entered  upon  such  a  statement, 
aJ:'ter  the  defendant's  death. 

§  1276.  [amW  1879.]  The  clerk,  immediately  after  entering  the  judg. 
iuent,  must  attach  together  and  file  the  statement,  as  verified,  and  a  copy 
of  the  judgment,  which  constitute  the  judgment-roll.  The  judgment  may 
be  docketed,  and  enforced  against  property,  in  the  same  manner,  and  with 
the  same  effect,  as  a  judgment  in  an  action,  rendered  in  the  same  court; 
and  each  provision  of  law,  relating  to  a  judgment  in  an  action,  and  thefiro- 
ceedings  subsequent  thereto,  apply  to  a  judgment  thus  taken.' 

§  1277.  Where  the  debt,  for  which  the  judgment  is  rendered,  is  not  all 
due,  execution  may  be  issued,  upon  the  judgment,  for  the  collection  of  the 
Bum  which  has  become  due.  The  execution  must  be  in  the  form  prescribed 
by  law,    IT  an  execution  upcn  a  judgment  for  the  full  amount  recovered; 
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but  the  person,  whose  name  is  subscribed  to  it,  must  indorse  thereupon  « 
direction  to  the  sheriff,  to  collect  only  the  sum  due,  stating  the  amount 
thereof,  with  interest  thereon,  and  the  costs  of  the  judgment.  Notwith 
standing  the  issuing  and  collection  of  such  an  execution,  the  judgment  dhall 
remain  as  security  for  the  sura  or  sums  to  become  due,  after  the  execution 
is  issued.  When  a  further  sum  becomes  due,  an  execution  may,  in  like 
manner,  be  issued  for  the  collection  thereof ;  and  successive  executions 
may  be  issued,  as  further  sums  become  due. 

§  1278.  On«  or  more  joint  debtors  m<iy  confess  a  judgment  for  a  joint 
debt,  due  or  to  become  due.  Where  all  the  joint  debtors  do  not  unite  in 
the  confession,  the  judgment  must  be  entered  and  enforced  against  those 
only  who  confessed  it ;  and  it  is  not  a  bar  to  an  action  against  all  the  joint 
debtors,  upon  the  same  demand. 

ARTICLE  SECOND. 
Submission  of  a  Controyerst  upon  Facts  adiiittkd. 

I  1879.  Controversy,     how     snbmltted  therenpon  becomes  an  action, 

without  process.  §  1881.  Snbseqaent    proceedings    regu- 

128B.  Papers  to  be  filed  ;  controversy  latea. 

§  1279.  The  parties  to  a  question  in  difference,  which  might  be  the 
subject  of  an  action,  being  of  full  age,  may  agree  upon  a  case,  containing  a 
statement  of  the  facts,  upon  which  the  controversy  depends ;  and  may 
present  a  written  submission  thereof  to  a  court  of  record,  which  would 
have  jurisdiction  of  an  action,  brought  for  the  same  cause.  The  case  must 
be  accompanied  with  the  affidavit  of  one  of  the  parties,  to  the  effect,  that 
the  controversy  is  real ;  and  that  the  submission  is  made  in  good  faith,  for 
the  purpose  of  deterraming  the  rights  of  the  parties.  The  submission  must 
be  acknowledged  or  proved,  and  certified,  in  like  manner  as  a  deed,  to  be 
'recorded  in  the  county  where  it  is  filed. 

§  1280.  The  case,  submission,  and  aflSdavit,  must  be  filed  in  the  office 
of  the  clerk  of  the  court,  to  which  the  submission  is  made.  If  the  sub* 
mission  is  made  to  the  supreme  court,  they  must  be  filed  in  the  office  of  the 
county  clerk,  if  any,  specified  in  the  submission  ;  if  no  county  clerk  is  so 
specified,  they  may  be  filed  in  the  office  of  any  county  clerk.  The  filing  is 
a  presentation  of  the  submission ;  and  thenceforth  the  controversy  becomes 
an  actloK  ;  and  each  provision  of  law,  relating  to  a  proceeding  in  an  action, 
applies  to  the  subsequent  proceedings  therein,  except  as  otherwise  pre- 
scribed in  the  next  section. 

g  1281.  An  order  of  arrest,  an  injunction,  or  a  warrant  of  attachment, 
cannot  be  granted  in  such  an  action :  the  costs  thereof  are  always  in  the 
discretioB  of  the  court,  but  costs  cannot  be  taxed,  for  any  proceedings  be- 
fore notice  of  trial ;  the  action  must  be  tried  by  the  court,  upon  the  case 
alone :  and  the  case,  submission,  affidavit,  and  a  certified  copy  of  the  judg- 
ment, and  of  any  order  or  paper,  necessarily  affecting  the  judgment,  consti- 
tute the  judgment-roll.  If  the  action  is  in  the  supreme  court,  a  superior 
city  court,  or  the  marine  court  of  the  city  of  New  York,  it  must  be  tried, 
and  judgment  rendered  at  the  general  term.  If  the  statement  of  facts  con- 
tained in  the  case,  is  not  sufficient  to  enable  the  court  to  render  judgment, 
an  order  must  be  made  dismissing  the  submission,  without  costs  to  either 
party ;  unless  the  court  permits  the  parties,  or,  in  a  proper  case,  their 
representatives,  to  file  an  additional  statement,  which  it  may  do,  in  its  di^* 
crttion,  without  prejudice  to  the  original  statement. 
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.TITLE  III. 
Vaeaiing  or  tetthig  aside  ajudgmenty  for  irregularity  or  error  in/aet. 

I  128S.  Motion  to  Bet  aside  j  advent  %  1287.  To  wliom  notice  of  the  motion 

for  irregalarity ;  when  ic  may  mnst  be  given. 

beheara.  X288.  Id.;  when  real  property  x«cov- 

12d8.  Motion  to  set  aside  j  advent  ered   by  the  jnoRment    has 

for  error  in  fact ;  when  it  may  been  conveyed. 

be  made  by  party.  1289.  How  notibe  given  under  this 

1284.  Id.;  after  a  party's  death.  tilie. 

1286.  Id.;  by  a  person  not  a  party.  1290.  Within  what  time  motion  to  be 

1286.  Id.;  when  several  parties  are  made.                     v 

entitled  to  move.  1291.  B^^ceptionsincaMSofaisability. 

J292.  Restitution  ;  when  directed. 

g  1282.  A  motion  to  set  aside  a  final  judgment,  for  irregularity,  shall 
not  be  heard,  after  the  expiration  of  one  year  smce  the  filing  of  the 
judgment-roll ;  unless  notice  thereof  is  given  for  a  day  within  the  year,  and 
either  the  hearing  is  adjourned,  by  one  or  more  orders,  until  after  the  ex- 
piration of  the  year  ;  or  the  term,  for  which  it  is  thus  noticed,  is  net  held. 
In  the  latter  eyent,  the  motion  may  be  re-noticed  for,  and  heard  at,  the  next 
term  at  which  it  can  be  made,  held  not  less  than  ten  days  after  the  day, 
when  the  first  term  was  appointed  to  be  held. 

§  1283.  A  motion  to  set  aside  a  final  judgment,  rendered  in  a  court  of 

record,  for  error  in   fact,  not  arising  upon  the '  trial,  may  be  made  by 

•  the  party  against  whom  it  is  rendered ;  or,  if  an  execution  has  not  been 

issued  thereon,  and  the  judgment  has  not  been  wholly  or  partly  satisfied  or 

enforced,  by  the  party  in  whose  favor  it  is  rendered. 

§  1284.  A  like  motion  may  be  made,  after  the  death  of  a  party  entitled 
to  make  it,  as  prescribed  in  the  last  section,  by  the  following  persons : 

1.  Where  the  judgment  awards  a  sum  of  money,  or  a  chattel,  or  an  inter- 
est in  real  property,  which  is  declared  by  law  to  be  assets,  the  motion  may 
be  made  by  his  executor  or  administrator. 

2.  Where  the  judgment  awards  real  property,  or  the  possession  thereof, 
or  where  the  title  to  or  an  estate  or  interest  in  real  property  is  determined 
or  affected  thereby,  the  motion  may  be  made  by  the  heir  of  the  decedent, 
to  whom  the  real  property  descended,  or  might  have  descended,  or  by  the 
person  to  whom  he  devised  it. 

8.  Where  the  judgment  is  rendered  against  or  in  favor  of  two  or  more 
persons,  the  motion  may  be  made,  jointly,  by  the  survivor,  and  the  person 
who  would  have  been  entitled  to  make  it,  if  the  judgment  had  been  rendered 
in  favor  of  or  against  the  decedent  only. 

§  1286.  A  motion  may  be  made,  either  before  or  after  the  death  of  the 
defendant,  by  a  person,  who  is  not  a  party,  to  set  aside,  for  error  in  fact, 
not  arising  upon  the  trial,  a  judgment,  rendered  in  an  action  against  a  ten- 
ant for  life,  or  for  years,  awarding  real  property,  or  the  possession  of  real 
property,  in  which  the  person  making  the  motion  has  an  estate,  or  interest, 
in  reversion  or  remainder. 

§  1286.  Where  two  or  more  persons  are  entitled  to  move  to  set  aside  a 
Judgment,  as  prescribed  in  the  last  three  sections,  one  or  more  of  them  may 
move  separately ;  but,  in  that  case,  notice  of  the  motion  must  be  given  to 
those  who  do  not  join  therein,  in  like  manner  as  if  they  were  adverse  par* 
ties. 
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g  1287*  Notice  of  a  mction  to  set  aside  a  final  judgment,  for  error  in 
fact,  not  arising  upon  tfae  trial,  muBt  be  given  to  the  adverse  party,  or,  in 
case  of  bis  death,  to  each  person  who  might  have  moved,  as  against  the 
Bloving  party,  to  set  aside  the  judgment  for  the  same  cause,  as  prescribed 
in  this  title.  Where  the  motion  is  made  by  the  party  against  whom  the 
judgment  is  rendered,  or  by  his  beir,  devisee,  executor,  or  administrator, 
service  of  the  notice,  upon  the  attorney  of  record  for  tlie  party,  in  whose 
favor  the  judgment  is  rendered,  has  the  like  effect,  as  if  it  was  served  upon 
the  party. 

« 

§  1288.  Where  the  judgment  awards  real  property,  or  the  possession 
thereof,  or  where  the  title  to,  or  an  estate  or  interest  in,  real  property  is 
determined  or  affected  thereby,  and  the  real  property,  or  estate,  or  interest 
therein,  has  been  conveyed,  by  the  adverse  party,  more  than  eight  days 
before  the  hearing  of  the  motion,  notice  of  the  motion  must  also  be 
given  to  each  actual  occupant  of  the  property,  claiming  under  the  convey- 
ance. 

g  1289.  Notice  must  be  given,  in  a  case  specified  in  this  title,  by  per- 
gonal service  of  a  written  notice,  or  of  an  order  to  show  cause  why  the  mo- 
tion should  not  be  granted  ;  qr,  if  a  person  entitled  to  notice  cannot,  with 
dae  diligence,  be  found  within  the  State,  in  any  manner  which  the  court,  or 
a  judge  thereof,  directs  in  an  order  to  show  cause,  or  which  the  court  directs 
in  a  subsequent  order. 

§  1290.  A  motion  to  set  aside  a  final  judgment,  for  error  in  fact,  not 
arising  upon  the  trial,  shall  not  be  heard,  except  as  specified  in  the  next 
section,  after  the  expiration  of  two  years  since  the  filing  of  the  judgment- 
roll,  unless  notice  thereof  is  given,  for  a  day  within  the  two  years ;  and 
either  the  hearing  is  adjourned,  by  one  or  more  orders,  until  after  the  expira- 
tion of  the  two  years  ;  or  the  term,  for  which  it  is  thus  noticed,  is  not  held. 
In  the  latter  event,  the  motion  may  be  re-noticed  for,  and  heard  at,  the 
next  term  at  which  it  can  be  made,  held  not  less  than  ten  days  after  the  day, 
when  the  first  term  was  appointed  to  be  held. 

g  1291.  If  the  person  against  whom  the  judgment  is  rendered,  is,  at  the 
time  of  filing  the  judgment-roll,  either 

1.  Within  the  age  of  twenty-one  years ;  or 

2.  Insane;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution,  upon  conviction  of 
a  criminal  offence,  for  a  term  less  than  for  life ; 

The  time  of  such  a  disability  is  not  a  part  of  the  time,  limited  by  the  last 
section ;  except  that  the  time  within  which  the  motion  may  be  heard,  can- 
not be  extended  more  than  five  years  by  such  a  disability  nor,  in  any  case, 
more  than  one  year  after  the  disability  ceases. 

g  1292.  Where  a  judgment  is  set  aside  for  any  cause,  upon  motion,  the 
fjouTt  may  direct  and  enforce  restitution,  in  like  manner,  with  like  effect, 
and  subject  to  the  same  condition^,  as  where  a  judgment  is  reversed  upon 
■ppeftl 
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below.  An  order  of  the  supreme  court,  mnrh  upon  such  an  appeal,  must 
be  entered,  and  the  papers,  upon  which  the  appeal  was  heard,  must  be  filed^ 
in  the  office  of  the  aame  clerk.  The  filing  of  the  judgment* roll,  or  the  entry 
of  the  order,  as  prescribed  in  this  section,  is  a  sufficient  authority  for  any 
proceeding-  in  the  court  below,  or  before  the  judge,  who  made  the  order 
appealed  from,  which  the  judgment  or  order  of  the  appellate  court  directs 
or  permits.  But  where  the  execution  of  the  judgment  or  order  of  the  ap- 
pellate court  is  stayed,  by  an  appeal  to  the  court  of  appeals,  the  proceed* 
ings  in  the  court  below,  or  before  the  judge  who  made  the  order,  are  stayed 
in  like  manner. 

.  TITLE  IV. 

AppMl  to  the  generel  term  of  the  supreme,  court,  or  of  a  superior  city  eourit 

I  1346.  Appeal  from  Judgment.  %  lasi.  Limitation  of  time ;    order  to 

1347.  Appeal  from  order.  stay  proceedings. 

1848.  Id.;  when  made  out  of  court.  1352.  Stay    of   proeeMings    without 
1349.  Appeal  from  interlocutory  judg-  order. 

ment.  1853.  Upon  what  papers  appeal  to  be 
1360.  Appeal   from    final    judgment,  heard. 

after  aflSrmance  of  niterlocu-  1354.  Entry   of  judgment  or  order  ; 

tory  judgment,  or  denial,  of  judgment -roll. 

new    trial.     Beview    in    the  1355.  Hearing,  etc.,  in   the  supreme 

court  of  appeals.  court. 

§  1346.  An  appeal  may  be  taken,  to  the  general  term  of  the  supreme 
court,  or  of  a  superior  city  court,  from  a  final  judgment  rendered  in  the 
same  eourt,  as  follows : 

1.  Where  the  judgment  was  rendered  upon  a  trial  by  a  referee,  or  bf  the 
court  without  a  jury,  the  appeal  may  be  taken  upon  questions  of  law,  or 
up(m  the  facts,  or  upon  both. 

2.  Where  the  judgment  was  rendered  upon  the  verdict  of  a  jury,  the 
appeal  may  be  taken  upon  questions  of  law. 

§  1347.  An  appeal  may  be  taken,  to  the  general  term  of  the  supreme 
court,  or  of  a  superior  city  court,  from  an  order,  made  in  an  action,  upon 
notice,  at  a  special  term  or  a  trial  term  of  the  same  court,  or,  in  the 
supreme  court,  at  a  term  of  the  circuit  court,  in  either  of  the  following 
cases : 

1.  Where  the  order  grants,  refuses,  continues,  or  modifies  a  provisionnl 
remedy. 

2.  Where  it  grants,  or.  refuses  a  new  trial ;  except  that  where  specific 
questions  of  fact,  arising  upon  the  issues,  in  an  action  triable  by  the  court, 
have  been  tried  by  a  jury,  pursuant  to  an  order  for  that  purpose,  as  pre- 
scribed in  section  nine  hundred  and  seventy-one  of  this  act,  an  appeal 
cannot  be  taken  from  an  order,  granting  or  refusing  a  new  trial,  upon  the 
merits. 

8.  Where  it  involves  some  part  of  the  merits. 

4.  Where  it  aflFecta  a  substantial  right. 

5.  Where,  in  effect,  it  determines  the  action,  and  prevents  a  judgment, 
from  which  an  appeal  might  be  taken. 

6.  Where  it  determines  a  statutory  provision  of  the  State  to  be  ui^consii^ 
tutional ;  nnd  the  determination  appears  from  the  reasons  given  for  the 
decision  thereupon,  or  is  necessarily  implied  in  the  decision. 

An  order,  made  upon  a  summary  application,  after  judgment,  it  deemed 
to  have  been  made,  in  the  action,  within  the  meaning  of  this  eection. 

§  1348.  An  appeal  may  also  be  taken,  to  the  general  term  of  either  of 
those  courts,  from  an  order,  made  in  an  action,  upon  notice,  by  a  judge, 
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out  of  court,  In  a  cnsc  where  an  appeal  mifrht  have  been  taken,  as  prc^cfil)ed 
in  the  last  section,  if  the  order  liud  been  made  by  the  court. 

§  1349.  An  appeal  maj  also  be  taken,  to  the  general  term  of  either  of 
those  courts,  from  an  interlocutory  judgment  rendered  at  a  special  term  or 
trial  term  of  the  same  court,  or,  in  the  supreme  court,  at  a  term  of  the  cir^ 
cuit  court. 

§  1350.  Where  final  judgment  is  taken,  at  a  special  term  or  trial  term, 
or  pursuant  to  the  directions  of  a  referee,  after  the  affirmance,  upon  an  ap- 
peal to  the  general  term,  of  an  interlocutory  judgment;  or  after  the  refusal, 
by  the  general  term,  of  a  new  trial,  either  upoa  an  application,  made,  m  the 
first  instance,  at  the  general  term,  or  upon  an  appeal  from  an  order  of  the 
special  term,  or  of  the  judge,  before  whom  the  issues,  or  questions  of  fact, 
were  tried  by  a  jury  ;  an  appeal  to  the  general  term  from  the  final  judgment 
brings  up,  for  review,  only  tlie  proceedings  to  take  the  final  judgment,  01 
upon  which  the  final  judgment  was  taken,  including  the  hearing  or  tri;iil  of 
the  other  issues  m  the  action,  if  any.  If  an  appeal  is  taken,  to  the  conrl 
of  appeals,  from  the  determination  of  the  general  term,  upon  the  appeal  f roi\i 
the  final  judgment,  the  determination  of  the  general  terra,  affirming  tlu) 
interlocutory  judgment  or  refusing  the  new  trial,  may,  at  the  election  o' 
either  party,  be  reviewed  thereupon.  If  the  respondent  elects  to  bring  i^ 
up  for  review,  he  may  take  a  cross-appeal  therefrom,  notwithstanding  the 
expiration  of  the  time  to  take  an  original  appeal  therefrom. 

§  1361..  An  appeal,  authorized  by  this  title,  must  be  taken,  within  thirty 
days  after  service,  upon  th^  at-tomey  for  the  appellant,  of  a  copy  of  the 
judgment  or  order  appealed  from,  and  a  written  notice  of  the  entry  thereof. 
Security  is  not  required  to  perfect  the  appeal ;  but,  except  where  it  is 
otherwise  specially  prescribed  by  law,  the  appeal  does  not  stay  the  execution 
of  the  judgment  or  order  appealed  from  ;  unless  the  court,  in  or  from  which 
the  appeal  is  taken,  or  a  judge  thereof,  makes  an  order,  directing  such  a 
Btay.  Such  an  order  may  be  made,  and  may,  from  time  to  time,  be  modi- 
fied, upon  such  terms  as  to  security  or  otherwise,  as  justice  requires.  If 
Hecurity  is  given,  either  as  a  condition  of  granting  the  order,  or  as  pre- 
scribed in  the  next  section,  the  provisions  of  title  second  of  this  chapter 
apply  thereto,  as  if  the  general  term  was  specified  in  those  provisions,  in 
place  of  the  appellate  court,  and  a  judge  of  the  same  court,  in  place  of  a 
judge  of  the  court  below. 

§  1252.  Upon  an  appeal  from  a  final  judgment,  taken  as  prescribed  in 
thiti  title,  the  appellant  may  give  the  security,  required  to  perfect  an  appeal 
to  the  court  of  appeals,  from  a  judgment  of  the  same  amount,  or  to  the  same 
effect ;  and  to  stay  the  execution  thereof.  In  that  case,  the  execution  of 
the  judgment  appealed  from  is  stayed,  as  upon  an  appeal  to  the  court  of 
appeals,  and  subject  to  the  same  conditions. 

§  1353.  An  appeal  from  a  final  judgment,  taken  as  prescribed  in  thiv<^ 
title,  must  be  heard  upon  a  certified  copy  of  the  notice  of  appeal,  of  the 
judgment-roll,  and  of  the  case  or  notice  of  exceptions,  if  any,  filed,  as  pre- 
scribed by  law  or  the  general  rules  of  practice,  after  the  entry  of  the  judg- 
ment, and  either  b)0foi«  or  after  the  appeal  is  taken.  An  appeal  from  an 
interlocutory  judgment,  or  ft-om  an  order,  taken  as  prescribed  in  this  title, 
muit  be  heanl  upon  tk-  certified  copy  of  the  notice  of  appeal,  and  of  the 
papers  used  bef  one  the  court  or  the  judge,  upon  the  hearing  of  the  demurrer, 
application  for  judgment,  or  motion,  as  the  case  requires. 

I  I364i  [amM  1979.]  Where  judgment  of  affirmance  is  rendered  upon 
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the  appeal,  the  judgment-roll  consists  of  a  copy  of  the  judgment,  annexed 
fo  the  papers,  upon  which  the  appeal  was  heard.  Where  subsequent  pro* 
■ceedings  are  taken,  at  the  special  term  or  trial  term,  before  the  eotry  of 
final  judgment,  the  judgment-roll  must  also  contain  the  proper  papers  relate 
ing  thereto. 

§  1356.  An  appeal  taken  to  the  general  term  of  the  supreme  court,  aa' 
prescribed  in  this  title,  must  be  heard  in  the  department,  embracing  the 
county,  iu  which  the  judgment  or  order  appealed  from  is  entered  ;  unless 
an  order  is  made,  as  prescribed  in  section  two  hundred  and  thirty-one  of 
this  act,  directing  that  it  be  heard  in  another  department.  The  judgment 
rendered,  or  the  order  mad^,  upon  the  appeal,  must  be  entered,  and  the 
judgment-roll,  or  the  papers  upon  which  the  appeal  was  determined,  as  the 
case  requires,  must  be  filed,  in  the  oflSce  of  the  clerk  of  the  county,  where 
the  judgment  or  order  appealed  from  is  entered.  If  the  appeal  is  deter- 
mined  at  a  general  term,  held  in  another  county,  the  clerk  of  that  county 
roust,  at  the  expense  of  the  successful  party,  transmit  a  certified  copy  of 
the  determination,  and  the  other  papers,  if  any,  required  to  be  filed,  to  the 
clerk  of  the  county  where  the  judgment  or  order  is  to  be  entered. 

TITLE  V. 

Appeal  from  a  final  determxnaiion  %n  a  special  proceeding, 

S  1856.  Appeal  from  order  made  in  the      $  1800.  Stay  of  X)rooeed1ng8  ;    hearing 
same  conrt.  of  appeal ;    decision    therc- 

1867.  Id. ;    when   made    by  another  npon. 

court  or  jndge.  1861.  Tnis  title  qualified.     Appllca. 

1858.  Intermediate  order  may  be  re-  tion  of  proviaions  relating  to 

viewed.  actions. 

1860.  Limitation  of  time  to  appeal. 

g  1366.  [am*d  1877.]  An  appeal  may  be  taken,  to  the  general  term  of 
the  supreme  court,  or  of  a  superior  city  court,  from  an  order,  affecting  0 
substantial  right,  made  in  a  special  proceeding,  at  a  special  term  or  a  trial 
term  of  the  same  court,  or,  in  the  supreme  court,  at  a  term  of  a  circuit 
court ;  or  made  by  a  judge  of  the  same  court,  in  a  special  proceeding  insti- 
tuted before  him,  pursuant  to  a  special  statutory  provision ;  or  instituted 
before  another  judge,  and  transferred  to,  or  continued  before  him. 

§  1367.  [ani*d  1877.]  An  appeal  may  also  betaken  to  the  supreme  court, 
from  an  order,  affecting  a  substantial  right,  made  by  a  court  of  record, 
possessing  original  jurisdiction,  or  a  judge  thereof,  in  a  special  proceeding 
instituted  in  that  court,  or  before  a  judge  thereof,  pursuant  to  a  special 
statutory  provision  ;  or  instituted  before  another  judge,  and  transferred  to, 
or  continued  before,  the  judge  who  made  the  final  order.  But  this  section 
does  not  apply  to  a  case,  where  an  appeal  from  the  order,  to  a  court,  other 
than  the  supreme  court,  is  expressly  given  by  statute. 

§  1368.  [arn'd  1877.]  An  appeal,  authorized  by  this  title,  brings  up  for 
review,  any  preceding  order,  made  in  the  course  of  the  special  proceeding, 
involving  the  merits,  and  necessarily  affecting  the  final  order  appealed  from, 
M'liich  is  specified  in  the  notice  of  appeal. 

g  1369.  An  appeal,  authorized  by  this  title,  most  be  taken  within  thirty 
days  after  service  of  a  copy  of  the  final  order,  from  which  it  is  taken,  witit 
a  written  notice  of  the  entry  thereof,  upon  the  appellant ;  or,  if  be  appeared, 
upon  the.  hearing,  by  an  attorney  at  law  or  an  attorney  in  fact,  upon  th« 
person  who  so  appeared  for  him. 

§  1360.  The  provisions  of  title  fourth  of  tfaii  chapter*   relatii«  t^ 
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perf^ting  an  appeal  from  aa  order,  taken  as  therein  prescribed ;  to  stav- 
ing the  execution  of  the  order  appealed  from  ;  to  hearing  the  appeal ;  and 
to  the  entry  and  enforcement  of  the  order  made  upon  the  appeal,  apply, 
where  an  appeal  is  taken,  as  prescribed  in  this  title,  except  as  otherwise 
specially  prescribed  by  law 

§  1361.  This  title  does  not  confer  the  right  to  appeal  from  an  order 
iti  a  case,  where  it  is  specially  prescribed  by  law,  that  the  order  cannot  be 
reviewed.  The  proceedings  upon  an  appeal,  taken  as  prescribed  in  this 
title,  are  governed  by  the  provisions  of  this  act,  and  of  the  general  rules  of 
practice,  relating  to  an  appeal  in  action,  except  as  otherwise  epeoially  pre- 
scribed bj  law. 

CHAPTER  XIII. 
EXECUTIONS. 
TITLE     I. — Forms   of   ezicution;   time   and   manner  op  issuing   ai 

EXECUTION  ;   OENERAL   DUTIES  AND  LIABILITIES   OW  OmCERS. 

TITLE    II. — Execution  against  property. 
TITLE  QI. — ^Execution  against  the  person. 

TITLE  L 

J>'wmu  9/  execution;  time  and  manner  of  iuuing  an  execution;  general 

dfutiee  and  liabilUiee  of  officers. 

I  1868.  To  whom  execution   directed  ;       |  1875.  Bzecntion  of  coarse,  within  Ave 

provision  where  sheriil  is  a  years. 

party.  1876.  Bzeciition,  after  death  of  judg- 
1868.  Time  of  receipt  to  be  indorsed  meat  creditor. 

on  ezecacion.  1377.  When  execation  may  be  issued 
1864.  The  diflereat  kiods  'of  eieca-  after  five  years. 

tion.  1378.  Id.;  leave,  how  obtained. 

1866.  To  what   counties   executions  1879.  No  execution  against  decedent, 

may  issue.  except,  etc. 

1866.  Qeneral    reqaisites    of    execu-  J380.  Leave  required  to  Issue  execu- 
tions, tion  a^nst  decedent's  prop- 
1807.  Id. ;      when    isnaed    on    filing                       erty. 

transcript      from      justice's  1381.  Leave,  bow  obtained. 

court,  etc.  188S.  Time  of  stay  by  order,  etc.,  not 
1868.  Requisites  of  execution  for  the  reckoned  undtir  this  title. 

collection  of  money.  1383.  Bxecntion     SRainst     surviving 

1369.  Id.;  aeainnt  property.  jud^nnent  debtors. 

1370.  Id.;  where  a  warrant  of  attach-  1884.  Sale  on  execoiion,  etc.;   when 

ment  has  been  issued.  and  how  conducted. 

1871.  Id.;  against  executor,  etc  1385.  Penalty  for  takinc^  down  or  de- 

1378.  Id.;  against  the  person.  facing  notice  of  sale. 

1878.  Id.;  for  delivery   of    property.  1886.  Validity  of  sale,  when  not  af- 

How    money,    recovered    by  fected  by  sheriff^s  default,  etc. 

same  jadgment,  may  be  col-  1387.  Purchase?  on  such  sale,  by  cer- 

lected.  tain  officers,  prohibited. 

1874.  Separate     executions,     where  1888.  When  execution  to  be  enforced 

separate  sums  awarded.  by  under -shcrifl. 

§  1362.  An  execution  roust  be  directed  to  the  sheriff,  unless  he  is  a 
party  or  interested  ;  in  which  case  it  must  be  directed  as  prescribed  in  sec- 
tion one  hundred  and  seventy>three  of  this  act.  But  the  court  may^  in  its 
discretion,  order  an  execution,  issued  upon  a  judgment  rendered  against  a 
sheriff,  either  alone  or  with  another,  to  be  directed  to  a  person,  designated  in 
the  order,  instead  of  to  the  coroners,  or  a  particular  coroner ;  in  which  case 
it  must  be  so  directed.  The  person  so  designated  must  be  of  full  age,  a 
resident  of  the  State,  and  not  a  party  to  the  action,  or  interested  therein. 
Where  tbs  ex«Ctttioo  is  idsued  upon  a  judgment  for  a  sum  of  money,  or 
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directmg  the  payment  of  a  sum  of  money,  the  order  does  not  take  effect, 
until  the  person  so  designated  executes,  and  files  in  the  clerk's  office,  a 
bond  to  the  people,  with  at  least  two  sureties,  approved  by  a  judge  of  tho 
court,  or  a  county  judge,  in  a  penal  sum,  fixed  by  the  order,  not  less  than 
twice  the  sum  to  be  collected  by  virtue  of  the  execution  ;  conditioned  for 
the  faithful  performance  of  his  duties  under  the  execution.  A  certified 
copy  of  the  order,  and,  where  it  requires  a  bond  to  be  given,  the  clerk's 
certificate  that  a  bond  has  been  filed,  as  required  by  the  order,  must  be 
attached  to  tlie  execution.  The  person  so  designated  is  deemed  an  officer  \ 
and,  with  respect  to  that  execution,  he  is  subject  to  the  obligations  and 
liabilities,  and  has  the  power  and  authority  of  a  coroner,  and  is  entitled  to 
fees  accordingly. 

§  1363.  The  sheriff,  to  whom  an  execution  is  directed  and  delivered, 
must,  upon  the  receipt  thereof,  indorse  thereupon  a  memorandum  of  the 
day,  hour  and  minute,  when  he  received  it. 

g  1364.  There  are  four  kinds  of  execution,  as  follows : 

1.  Against  property. 

2.  Against  the  person. 

3.  For  the  delivery  of  the  possession  of  real  property,  with  or  wiibimt 
damages  for  withholding  the  same. 

4.  For  the  delivery  of  the  possession  of  a  chattel,  with  or  without  dam- 
ages for  the  taking  or  detention  thereof. 

An  execution  is  the  process  of  the  court,  from  which  it  is  issued. 

« 

§  1366.  An  execution  against  property  can  be  issued  only  to  a  county  in 
the  clerk's  office  of  which  the  judgment  is  docketed.  An  execution  against 
the  person  may  be  issued  to  any  county.  An  execution  for  the  delivery  of 
the  possession  of  real  property,  must  be  issued  to  the  county,  where  the 
property,  or  a  part  thereof,  is  situated.  An  execution  for  the  delivery  of 
the  possession  of  a  chattel,  may  be  issued  to  any  county,  where  the  chattel 
is  found ;  or  to  the  sheriff  of  the  county  where  the  judgment-roll  is  filed. 
Executions,  upon  the  same  judgment,  may  be  issued  at  the  same  time,  to  two 
or  more  different  counties. 

§  1366.  An  execution  must  intelligibly  describe  the  judgment,  stating 
the  names  of  the  parties  in  whose  favor,  and  against  whom,  the  time  when, 
and  the  court  in  which,  the  judgment  was  rendered  ;  and,  if  it  was  rendered 
in  the  supreme  court,  the  county  in  which  the  judgment-roll  is  filed.  It 
must  require  tho  sheriff  to  return  it  to  the  proper  clerk,  within  sixty  day» 
after  the  receipt  thereof.  Except  as  otherwise  prescribed  in  the  next 
section,  it  must  be  made  returnable  to  the  clerk,  with  whom  the  judgment- 
roll  is  filed. 

§  1367.  Where  an  execution  is  issued  out  of  a  court,  other  than  that  in 
which  the  judgment  was  rendered,  upon  filing  a  transcript  of  the  judgment 
rendered  in  the  latter  court,  it  must  also  specify  the  clerk,  with  whom  the 
transcript  is  filed,  and  the  time  of  filing ;  and  it  must  be  made  returnable  to 
that  clerk.  If  the  judgment  was  rendered  in  a  justice's  courts  it  must 
specify  the  justice's  name  ;  and  it  must  omit  the  specification,  respecting 
the  filing  of  the  judgment-roll. 

§  136&.  An  execution,  issued  upon  a  judgment  for  a  sum  of  money,  or 
directing  the  payment  of  a  sum  of  money,  must  specify,  in  the  bod> 
thereof,  the  sum  recovered,  or  directed  to  be  paid,  and  the  sum  actually 
due  when  it  is  issued.  It  may  specify  a  day,  from  which  intei^st  apoQ  the 
sum  due  is  to  be  computed ;  in  which  case,  tho  shonff  must  eoUaoi  ii 
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accordingly,  until  Ihe  sum  is  paid.  If  all  the  parties,  agaiust  whom  the 
judgment  is  rendered,  are  not  judgment  debtors,  the  execution  must  show 
who  is  the  judgment  debtor. 

g  X369.  An  execution  against  property  must,  if  the  judgment-roll  isuot 
filed  in  the  clerk's  office  of  the  county  to  which  it  is  issued,  specify  the 
time  when  the  judgment  was  docketed  in  that  county.  It  must,  except  in 
a  case  where  special  provision  is  otherwise  made  by  law,  substantially 
require  the  sheriff  to  satisfy  the  judgment,  out  of  the  personal  property  of 
the  judgment  debtor ;  and,  if  sufficient  personal  propeity  cannot  be  found, 
out  of  the  real  property  belonging  to  him,  at  the  time  when  the  judgment 
was  docketed  in  the  clei  k's  office  of  the  county,  or  at  any  time  thereafter. 

g  1370.  Where  a  warrant  of  attachment,  issued  in  the  action,  has  been 
levied,  by  the  sheriff,  the  execution  must  substantially  require  the  sheriff 
to  satisfy  the  Judgment,  as  follows : 

1.  Where  the  judgment  debtor  is  a  non-resident,  or  a  foreign  corpora- 
tion, and  the  summons  was  served  upon  him  or  it,  without  the  State,  or 
otherwise  than  personally,  pursuant  to  an  order  obtained  for  that  purpose, 
as  prescribed  in  chapter  fifth  of  this  act,  and  the  judgment  debtor  has  not 
appeared  in  the  action ;  out  of  the  personal  property  attached,  and,  if  that 
is  insufficient,  out  of  the  real  property  attached. 

2.  In  an^  other  case,  out  of  the  personal  property  attached  ;  and,  if  that 
is  insufficient,  out  of  the  other  personal  property  of  the  judgment  debtor ; 
if  both  are  insufficient,  out  of  the  real  property  attached  ;  and,  if  that  is 

'  inttifficient,  out  of  the  real  property,  belonging  to  him,  at  the  time  when 
the  judgment  was  docketed  in  the  clerk's  office  of  the  county,  or  at  any 
time  thereafter. 

§  1371.  An  execution  against  real  or  personal  property,  in  the  hands  of 
an  executor,  administrator,  heir,  devisee,  legatee,  tenant  of  real  property,  or 
trustee,  must  substantially  require  the  sheriff  to  satisfy  the  judgment,  out 
of  that  property. 

g  1372.  An  execution  against  the  person  mu^t  substantially  require  the 
sheriff  to  arrest  the  judgment  debtor,  and^ommit  him  to  the  jail  of  the 
eoanty,  until  he  pays  the  judgment,  or  is  discharged  according  to  law. 
Except  where  it  may  be  issued,  without  the  previous  issuing  and  return  of 
^n  execution  against  property,  it  must  recite  the  issuing  and  return  of  such 
an  execution,  specifymg  the  county  to  which  it  was  issued. 

§  1373.  An  execution  for  the  delivery  of  the  possession  of  real  property, 
or  a  chattel,  must  particularly  describe  the  property,  and  designate  the 
party  to  whom  the  judgment  awards  the  possession  theieof;  and  it  must 
bubstantially  require  the  sheriff,  to  deliver  the  possession  of  the  property, 
within  his  county,  to  the  party  entitled  thereto.  If  a  sura  of  money  is 
awarded  by  the  same  judgment,  it  may  be  collected,  by  virtue  of  the  same 
execution ;  or  a  separate  execution  may  be  issued  for  the  collection  thereof, 
omitting  the  direction  to  deliver  possession  of  the  property.  If  one  execu- 
tion is  issued  for  both  purposes,  it  must  contain,  with  respect  to  the  money 
to  be  collected,  the  same  directions  as  an  execution  agaiust  property,  or 
against  the  person,  as  the  case  requires. 

§  1374.  Where  a  judgment  awards  different  sums  of  money,  to  or  against 
different  parties,  a  separate  execution  may  be  issued,  to  collect  each  sum  so 
awarded ;  subject  to  the  power  of  the  court,  to  control  the  enforcement  of 
the  executions,  upon  motion,  where  the  collection  of  one  execution  will, 
wboUy  9r  partly,  satisfy  another. 
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§  1376,  Except  as  otherwise  specially  prescribed  by  law,  the  party  recov- 
ering a  final  judgment,  or  his  assignee,  may  have  execution  thereupon,  of 
course,  at  any  time  within  five  years  after  the  entry  of  the  judgment. 

§  1370,  tam'd  1877,  1885,  1887.]  Where  the  party  recovering  a  final 
Judgment  has  died,  oxecuti  n  may  be  issuedatany  time,  within  five  years  af- 
ter the  entry  of  the  judgment,  by  his  personal  representatives,  or  by  the  as- 
signee of  the  judgment,  if  it  has  been  assigned,  and  the  execution  must  be 
indorsed  with  the  name  and  rosidence  of  the  person  issuing  the  same.  A.nd 
where  a  party  or  one  or  more  of  several  parties  against  whom  a  judgment  for 
the  recovery  of  possession  of  real  propei:ty  has  been  obtained,  has  died,  anor- 
d«*r  granting  leave  to  issue  and  execute  such  execution  or  writ  of  possession 
maybe  granted  upon  giving  twenty  days'  notice  to  the  occupants  of  the  lands 
so  recovered  and  to  the  grantees  or  devisees  of  said  deceased,  or,  if  he  died 
intestate,  to  the  heirs-at-law  of  said  deceased ;  said  notices  to  be  served  in 
the  same  manner  as  a  summons  is  directed  to  be  served  in  an  action  in  the 
supreme  court. 

§  1377.  After  the  lapse  of  five  years  from  the  entry  of  a  final  judgment, 
execution  can  be  issued  thereupon,  in  one  of  the  following  cases  only : 

1.  [am'd  1879.]  Where  an  execution  was  issued  thereupon,  within  five 
years  after  the  entry  of  the  judgment,  and  has  been  returned  wholly  or 
partly  unsatisfied  or  unexecuted. 

2.  Where  an  order  is  made  by  the  court,  granting  leave  to  issue  the  execu- 
tion. 

§  1378.  Notice  of  an  application  for  an  order,  granting  leave  to  issue  an 
execution,  as  prescribed  in  the  last  section,  must  be  served  personally  upon 
the  adverse  party,  if  he  is  a  resident  of  the  State,  and  personal  service  can, 
with  reasonable  diligence,  be  made  upon  him  tlierein ;  otherwise,  notice 
must  be  given  in  such  mannei*  as  the  court  directs.  Where  the  judgment 
is  for  a  sum  of  money,  or  directs  the  payment  of  a  sum  of  money,  leave 
shall  not  be  granted,  except  on  proof,  by  affidavit,  to  the  satisfaction  of  the 
court,  that  the  judgment  remains  wholly  or  partly  unsatisfied. 

^  1379.  An  execution  to  collect  a  sum  of  money  cannot  be  issued,  against 
the  property  of  a  judgmen|  debtor,  who  has  died  since  the  entry  of  the  judg- 
ment, except  as  prescribed  in  the  next  two  sections. 

§  1380.  [am'd  1885.]  After  the  expiration  of  one  year  from  the  death  of 
a  party,  against  whom  a  final  judgment  for  a  sum  of  money,  or  dir&Uing  the 
payment  of  a  sum  of  money,  is  rendered,  the  judgment  may  be  enforced  by 
execution,  against  any  property  upon  which  it  is  a  lien,  with  like  effect  as 
if  the  judgment  debtor  was  still  living.  But  such  an  execution  shall  not 
be  issued,  unless  an  order,  granting  leave  to  issue  it,  is  procured  from  the 
court,  from  which  the  execution  is  to  be  issued,  and  a  decree,  to  the  pnme 
effect,  is  procured  from  a  surrogate's  court  of  the  State,  which  has  duly 
granted  letters  testamentary  or  letters  of  administration,  upon  the  estate  of 
the  deceased  judgment  debtor.  Where  the  lien  of  the  judgment  was  created 
as  prescribed  in  section  twelve  hundred  and  fifty-one  of  this  act,  neither  the 
order  nor  the  decree  can  be  made  until  the  expiration  of  three  years  after 
letters  testamentary  or  letters  of  administration  have  been  duly  granted 
upon  the  estate  of  the  decedent ;  and  for  that  purpose  such  a  h^n,  existing 
at  the  decedent's  death,  continues  for  three  years  and  six  months  thereafter, 
notwithstanding  the  previous  expiration  of  ten  years  from  the  filing  of  the 
judgment-roll.  But  where  the  decedent  died  intestate,  and  letters  of  admin- 
istration upon  his  estate  have  not  been  granted  within  three  years  after  his 
death,  by  the  surrogate  court  of  the  county  in  which  the  decedent  resided 
at  the  time  of  his  death,  or  if  the  decedent  resided  out  of  the  state  at  the 
time  of  his  death,  and  letters  testamentary  or  letters  of  administration  have 
ttot  been  granted  within  the  same  time  by  the  surrogate  court  of  the  county 
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in  which  the  property  on  which  the  judgment  is  a  Hen  is  situated,  such 
court  maj  grant  the  decree  where  it  appears  that  the  decedent  did  not  leave 
any  personal  property  within  the  state  upon  which  to  administer.  In  sacb 
case  the  Hen  of  the  judgment  existing  at  the  decedent's  death  continues  for 
three  years  and  six  months  as  aforesaid. 

§  1881.  [am'd  1889.  ]  Leave  to  issue  an  execution  as  prescribed  in 
the  last  section,  must  be  procured  as  follows  ; 

1.  Notice  of  the  application  to  the  court  from  which  the  execution  is  to 
be  issued,  for  an  order  granting  leave  to  issue  the  execution,  must  be 
given  to  the  person  or  persons  whose  interest  in  the  property  will  be 
affected  by  a  sale  by  virtue  of  the  executi<^»n,  and  also  to  the  executor  or 
administrator  of  the  judgment  debtor.  The  general  rules  of  practice 
may  prescribe  the  manner  in  which  the  notice  must  be  given  ;  until 
provision  is  so  made  therein,  it  must  be  served  either  personally  or  in 
such  manner  as  the  court  prescribes  in  an  order  to  show  cause.  Leave 
sliall  not  be  granted,  except  upon  proof  by  affidavit,  to  the  satisfaction 
of  the  court,  that  the  judgment  remains  wholly  or  partly  unsatisfied. 

2.  For  the  purpose  of  procuring  a  decree  from  the  surrogate's 
court  granting  leave  to  issue  the  execution,  the  judgment  creditor 
must  present  to  that  court  a  written  petition,  duly  verified,  setting 
forth  the  facts,  and  praying  for  such  a  decree  ;  and  that  the  persons 
specified  in  the  first  subdivision  of  this  section,  may  be  cited  to  show 
cause  why  it  should  not  be  granted.  Upon  the  presentation  of  such  a 
petition  the  surrogate  must  issue  a  citation  accordingly,  which  said 
citation  may  be  served  in  the  same  manner  as  is  provided  in  the  first 
subdivision  of  this  section  for  the  service  or  giving  of  a  notice  to  the 
parties  or  persons  therein  mentioned,  and,  if  the  general  rul  s  of 
practice  of  the  Supreme  Court  do  not  provide  for  a  mode- of  giving 
such  notice,  such  citation  must  be  served  in  such  manner  as  the  surro- 
gate by  order  may  prescribe,  or  as  is  otherwise  provided  by  law  ; 
and,  upon  his  return  thereof,  he  must  make  such  a  decree  in  the 
premises  as  justice  requires. 

§  1382.  THe  time  daring  which  the  person,  entitled  to  enforce  a  judg- 
ment, is  stayed  from  enforcmg  it,  by  the  provision  of  a  statute,  or  by  an 
injunction  or  other  order,  or  in  consequence  of  an  appeal,  is  not  a  part  of 
the  time,  limited,  by  this  title,  for  issuing  an  execution  thereupon,  or  for 
making  an  application  for  leave  to  issue  such  an  execution. 

§  1383.  The  last  six  sections  do  not  affect  the  right  of  a  judgment  cred- 
itor  to  enforce  a  judgment,  against  the  property  of  one  or  more  surviving 
judgment  debtors,  as  if  all  the  judgment  debtors  were  living.  In  that  case, 
an  execution  must  be  issued  in  the  usual  form  ;  but  the  attorney  for  the 
-judgment  creditor  must  indorse  thereupon,  a  notice  to  the  sheriff,  reciting 
ttie  death  of  the  deceased  judgment  debtor,  and  requiring  the  sheriff  not  to 
collect  the  execution,  out  of  any  property  which  belonged  to  him. 

§  1384.  A  sale  of  real  or  personal  property,  by  virtue  of  an  execation,  or 
pursuant  to  the  directions  contained  in  a  judgment  or  order,  must  be  made 
At  public  auction,  between  the  hour  of  nine  o'clock  in  morning  and  sunset. 

§  1385.  A  person  who,  before  the  time  fixed  for  the  sale,  in  a  notice  of  the 
sale  of  property,  to  be  made  by  virtue  of  an  execution,  wilfully  takes  down  or 
defaces  such  a  notice  put  up  by  the  sheriff,  or  by  his  authority,  foifeits  fifty 
dollars  to  the  judgment  creditor,  and  the  same  sum  to  the  judgment  debtor ; 
unless  the  notice  was  defaced  or  taken  down,  with  the  consent  of  the  person 
seeking  to  enforce  the  forfeiture,  or  the  execution  was  previously  satisfied. 

§  1386.  An  omission  by  the  sheriff  to  give  notice,  as  required  by  law, 
or  the  taking  down  or  defacihg  of  a  notice,  when  put  up,  does  not  effect 
[affect]  the  validity  of  a  sale,  made  by  virtue  of  an  execution,  to  a  purchaser 
m  good  faith,  without  notice  of  the  omission  or  offence. 

gi  1387.  The  iheriff,  to  whom  an  execution  is  direot«d.  or  the  under- 
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Blieriif  or  deputy-sheriff,  holding  nn  execution,  and  conducting  a  sale  of 
property  by  virtue  thereof,  Bhall  not,  directly  or  indirectly,  purchase  any  of 
the  property  at  the  sale.    A  purchase  made  by  liioi,  or  to  hin  use,  i»  void. 

§  1388.  Where  the-sherifT,  to  whom  an  execution  is  delivered,  dies,  is 
removed  from  office,  or  becomes  otherwise  disqualified  to  act,  before  the 
execution  is  returned,  his  under-sheriff  must  proceed  upon  the  execution,  as 
the  sheriff  might  have  done.  If  there  is  no  under-sheriff,  the  court,  from 
which  ^.he  execution  issued,  may  designate  a  person  to  proceed  thereupon  ; 
who  miiy<;omplete  the  same,  as  an  under-sheriff  might  have  done.  The 
person  so  designated  must  give  such  security  as  the  court  directs.  He  is 
deemc(i  an  officer ;  and  is  subject  to  the  same  obligations  and  liabilities^ 
and  has  the  same  {)ower  and  authority,  in  relation  to  the  object  of  his 
appointment,  as  a  sheriff,  and  is  entitled  to  fees  accordingly.  But  this  sec* 
tion  does  not  apply,  in  a  case  where  special  provision  is  otherwise  made  by 
law,  for  the  enforcement  of  an  execution,  after  the  death,  removal  from 
office,  or  other  disqualification,  of  the  sheriff,  or  under-sheriff. 

TITLE  II. 
Execution  against  property. 

Abticlb  1.  Property  exempt  from  levy  and  sate. 

2.  Lien  of  an  execution  nppn  personal  property ;  levy  upon  and  sale  of 

pereonal  property.    Kights  of  indemuitors  of  sheriff. 

3.  Sale,  redemption,  and  conveyance  of  real  property  ;  rights  and  liabiN 

iiies  of  persons  mtereeted. 

4.  Remedies  for  failure  of  title  to  real  property  sold,  and  to  enfoice  con- 

tribation. 

ARTICLE  FIRST. 
Property  exempt  from  Levy  and  Sale. 
$  1889.  Certain  special  exemptions  not       i  1397.  Homestead,  when  exempted, 
affected  by  this  article.  1398.  How  designated. 

1390.  What  personal  property  is  ex-  1399.  Married   womaD^s   homestead ; 

empt,    when     owned    t>y     a  when  exempted, 

householder.  1400.  When   exemption    to   continae 

1391.  Additional     personal    property  after  owiser's  death. 

exempt  in  certain  cases.  1401.  Exemption  ;  when  not  affected 

139S.  Widow,  etc.,  or  married  woman  by  temporary   SQ^peneion  of 

entitled  to  exemption.  residence. 

1893.  Military  pay,  rewards,  etc.  1402.  If  valnc  of  homestead  exceeds 

1394.  Kight  of  action  for  taking,  etc.,  910W«  'i^n  attaches  to  surplus. 

exempt  property.  1403.  Id.;  how  proceeds  to  be  mar- 

1395.  Burning    ground  ;  when    ex-                       shailed  when  property  is  sold. 
.    empted.  1404.  Exemption    of   real   property  ; 

1396.  How  designated.  how  cancelled. 

g  1389.  The  enumeration,  in  this  article,  of  the  property  which  is  ex- 
empt from  levy  and  sale  by  virtue  of  an  execution,  does  not  repeal  any 
special  provision  of  law,  relating  to  such  an  exemption,  which,  by  its  terms, 
is  applicable  only  to  a  particular  class  of  persons,  or  corporations,  or  to  a 
particular  locality,  or  otherwise  to  a  special,  case. 

g  1390.  The  jfollowing  personal  property,  when  owned  by  a  householde 
is  exempt  from  levy  and  sale  by  virtue  of  an  execution,  and  eaclHiiSYeaDJe 
aiticle  thereof  continues  to  be  so  exempt,  while  the  family,  or  any  of  them, 
are.  removing  from  one  residence  to  another : 

1.  All  spinning  wheels,  weaving  looms,  and  stoves,  put  up,  or  kept  for  use^ 
in  a  dwelling  house;  and  one  sewing  machine,  with  its  appurtenances, 

2.  The  family  bible,  family  pictures,  and  school-books,  used  by  or  iii  th« 
family ;  and  other  books,  not  exceeding  in  value  tifty  dollars,  kept  and 
used  as  part  of  the  family  library. 

8.  A  seat  or  pew,  occupied  by  the  judgment  debtor,  ox  the  family^  in  • 
place  of  public  worship. 

4.  Ten  sheep,  with  their  fleeces,  and  the  yarn  or  cloth  manufactured  ther» 
from  ;  one  cow  ;  two  swine ;  the  necessary  food  for  those  animals ;  all  nec- 
essary meat,  iish,  flour,  and  vegetables,  actually  provided  for  family  us6|  ana 
tttcessary  fuel,  oil,  and  candles,  for  the  use  of  the  faoulj  ^o"  nixij  daja. 
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5.  All  wearing  apparel,  beds,  bedsteads,  and  bcddmg  necessary  for  the 
judgment  debtor  and  the  family ;  all  necessary  cooking  utensiis  ;  one  table ; 
six  chairs;  six  knives;  six  forks;  six  spoons;  six  plates;  six  tea  enp.^ : 
aix  sanoers ;  one  sugar  dish ;  one  milk  pot ;  one  tea  pot ;  one  crane  and  its 
appendages ;  on  pair  of  andirons ;  one  coal-scuttle ;  one  shovel ;  one  pal:*  of 
tongs  ;  one  lamp ;  and  one  candlestick. 

6.  The  tools  and  implements  of  a  mechanic,  necessary  to  the  carrying  on 
of  his  trade,  net  exceeding  in  value  twenty-live  dollars. 

§  1391.  [am^d  1879.]  In  addition  to  the  exemption,  allowed  by  the  last 
section,  necessary  household  furniture,  working  tools  and  team,  profes- 
sional instruments,  furniture  and  library,  not  exceeding  in.  value  two  hundred' 
and  fifty  dollane,  together  with  the  necessary  food  for  the  team,  for  ninety 
days,  are  exempt  from  levy  and  sale  by  virtue  of  an  execution,  when  owned 
by  a  person,  being,^JumS&b&y££k^''  having  a  family  for  which  he  provides, 
except  where  the  execution  is  issued  upon  a  judgment,  recovered  wholly  upon 
one  or  more  demands,  either  for  work  performed  in  the  family  as  a  domes- 
tic, or  for  the  purchase-money  of  one  or  Bjore  articles,  except  as  prescribed 
in  this  or  the  last  section. 

§1392.  [am'd  1877.]  Where  the  judgment  debtor  is  a  woman,  she  is 
entitled  to  the  same  exemptions,  from  levy  and  sale  by  virtue  of  an  execu- 
tion, subject  to  the  same  exceptioni:  ?^  prescribed  in  the  last  two  sections, 
in  the  case  of  a  householder. 

§  1393.  The  pay  and  bounty  of  a  non-commissioned  officer,  musician,  or 
private,  in  the  military  or  naval  service  of  the  United  States;  a  land 
warrant,  pension,  or  other  reward,  heretofore  or  hereafter  granted  by  the 
United  States,  or  by  a  State,  for  military  or  naval  services ;  a  swOrd,  horse, 
medal,  emblem,  or  device  of  any  kind,  presented,  as  a  testimonial,  for  ser- 
vices  rendered  in  the  military  or  naval  service  of  the  United  States ;  and 
the  uniform,  arms,  and  equipments,  which  were  used  by  a  person  in  that 
service,  are  also  exempt  from  levy  and  sale,  by  virtue  of  an  execution, 
and  from  seizure  for  nonipayment  of  taxes,  or  in  any  other  legal  proceeding. 

§  1394.  A  right  of  action  to  recover  damages,  or  damages  awarded  by  a 
judgment,  for  taking  or  injuring  personal  property,  exempt  by  law  from 
levy  and  sale,  by  virtue  of  an  execution,  are  exempt,  for  one  year  after  the 
collection  thereof,  from  levy  and  sale,  by  virtue  of  an  execution,  and  from 
seizure  in  any  other  legal  proceeding. 

§  1395.  Land  set  apart  as  a  family  or  private  burying  ground,  and 
heretofore  designated,  as  prescribed  by  law,  in  order  to  exempt  the  same, 
or  hereafter  designated,  for  that  purpose,  as  prescribed  in  the  next  section^ 
is  exdtept  from  sale,  by  virtue  of  an  execution,  upon  the  following  condi> 
tions  only : 

Ir  A  portion  of  it  must  have  been  actually  used  for  that  purpose. 

2.  It  must  not  exceed  in  extent,  one-fourth  of  an  acre. 

8.  It  must  not  coAtain,  at  the  time  of  its  designation,  or  at  any  time 
afterwards,  any  building  or  structure,  except  one  or  more  vaults,  or  other 
places  of  deposit  for  the  dead,  or  mortuary  monuments. 

g  1396.  In  order  to  designate  land,  to  be  exempted  as  pi^scribed  in  the 
last  seotion,  a  notice,  containing  a  full  description  of  the  land  to  be  ex- 
empted, and  stating  that  it  has  been  set  apart  for  a  family  Or  private  bury- 
ing trround,  must  be  subscribed  by  the  owner ;  acknowledged  or  proved, 
and  certified,  in  like  manner,  as  a  deed  to  be  recorded  in  the  county  where 
the  land  is  situated  ;  and  recorded  in  the  office  ol  the  clerk  or  legistcr  of 
that  county,  in  the  proper  book  tor  recording  deeds,  at  least  three  da^i 
\i^toT%  the  01^^  of  t'\e  land^  by  virtue  df  the  execution. 


a«4  EXEMPT  PROPERTY.  §§  139V-  1402 

§  1397.  [amy  ISSS.l  A  lot  of  land,  with  one  oi  more  buildings  thereon, 
not  exceeding  in  value  one  thousand  dollars,  ownad  and  occupied  as  a  R'si- 
dence  by  a  householder,  having  a  family,  and  heretofore  designated  as  an 
exempt  homestead,  as  prescribed  by  law,  or  hereafter  designated  for  ihut 
purpose,  as  prescribed  in  the  next  section,  is  exempt  from  sale  by  virtue  of 
an  execution,  issued  upon  a  judgment  recovered  for  a  debt  contracted  after 
the  thirtieth  day  of  April,  eighteen  hundred  and  fifty  ;  unless  the  judgment 
was  recovered  wholly  for  a  debt  or  debts  contracted  befofe  the  designation 
of  the  property,  or  for  the  purchase  money  thereof.  But  no  property  here- 
tofore or  hereafter  designated  as  an  exempt  homestead,  as  prescribed  by 
law,  or  by  the  next  section,  shall  be  exempt  from  taxation,  or  from  sales 
for  non-payment  of  taxes  or  assessments. 

§  1398.  [ani'd  1877.]  In  order  to  designate  property,  to  be  exempted  as  pre- 
scribed  in  the  last  section,  a  conveyance  thereof,  statmg,  in  substance,  that 
it  13  designed  to  be  held  as  a  homestead,  exempt  from  sale  by  virtue  of  an 
execution,  must  be  recorded,  as  prescribed  by  law ;  or  a  notice,  containing 
a  full  description  of  the  property,  and  stating  that  it  is  designed  to  be  so 
held,  must  be  subscribed  by  the  ownei,  ack  io;vledged  or  proved,  and  certi* 
fied,  in  like  manner  as  a  deed  to  be  recorded  in  the  county  where  the  prop 
erty  is  situated;  and  must  be  recorded  In  the  oflice  of  the  clerk  of  thm 
county,  in  a  book  kept  for  that  purpode,  and  styled  the  homestead  exemp 
tion  book. 

§  1399.  A  lot  of  land,  with  one  o;  :r'>ore  buildings  thereon,  owned  by  a 
married  woman,  and  occupied  by  her  as  a  residence,  may  be  designated  us 
her  exempt  homestead,  as  prescribed  in  the  last  section ;  and  the  property 
BO  designated  is  exempt  from  sale,  by  virtue  of  an  execution,  under  the 
same  circumstances,  and  subject  to  thi>  same  exemptions,  as  the  homestead 
of  a  householder,  having  a  family. 

§  1400.  The  exemption,  prescribed  by  the  last  three  sections,  continues, 
after  the  death  of  the  person  in  whose  favor  the  property  was  exempted,  as 
follows : 

1.  If  the  decedent  was  a  woman,  it  continues,  for  the  benefit  of  her  sur. 
viving  children,  until  the  majcrity  of  the  youngest  surviving  child. 

2.  If  the  decedent  was  a  mar,  it  continues  for  the  benefit  of  his  widow, 
and  surviving  children  ;  until  the  majority  of  the  youngest  surviving  child, 
and  until  the  death  of  the  widow. 

But  the  exemption  ceases  earlier,  if  the  property  ceases  to  be  occupied, 
as  a  residence,  by  a  person  for  whose  benefit  it  may  so  continue,  except  as 
otherwise  prescribed  in  the  next  section. 

§  1401.  The  right  to  exemption,  of  a  person  entitled  thereto,  a«  pre* 
•cnbed  in  the  last  four  sections,  is  not  affected  by  a  suspension  of  the 
occupation  of  the  exempt  proi)erty,  as  a  residence,  for  a  period  not  exceed- 
ing one  year,  which  occurs  in  consequence  of  injury  to,  or  destruction  of, 
(he  dwelling  house  upon  the  premises. 

§  1402,  The  exemption  of  a  homestead,  otherwise  valid  under  the  pro- 
visions  of  this  article,  is  not  void,  because  the  value  of  the  property, 
designated  as  exempt,  exceeds  one  thousand  dollars.  In  that  case,  the  lien 
of  a  judgment  attaches  to  the  surplus,  as  if  the  property  had  not  been  des- 
ignated as  an  ^xem])t  homestead  ;  but  the  property  cannot  be  sold  by  virtue 
of  an  execution,  issued  upon  a  judgment,  as  against  which  it  is  exempt. 
After  the  return  of  such  an  execution,  the  owner  of  the  judgment  may' 
maintain  a  judgment  creditor's  action,  to  procure  a  judgment  directing  ^ 
^19  of  th6  property  J  and  epfprcin^  his  lien  upon  the  8urpli;9, 
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g  1403.  Where  the  judgment,  in  a  judgment  creditor's  Action  brought  as 
prescribed  in  the  last  section,  or  in  any  other  action  affecting  the  title  to 
an  exempt  homestead,  directs  the  sale  of  the  property,  the  court  must  so 
marshal  the  proceeds  of  the  sale,  that  the  right  and  interest  of  each  person 
in  the  proceeds,  shall  correspond,  as  nearly  as  may  t)e,  to  his  right  and 
interest  in  the  property  sold.  Money,  not  exceeding  one  thousand  dollars, 
paid  to  a  judgment  debtor,  as  representing  his  interest  in  the  proceeds,  is 
exempt  for  one  year  after  the  payment,  as  the  property  sold  was  exempt ; 
unless,  before  the  expiration  of  the  year,  he  causes  real  property  to  be  des- 
ignated as  an  exempt  homestead,  as  prescribed  in  section  one  thousand 
three  hundred  and  ninety-eight  of  thi^  act  ;  in  which  case,  the  exemption 
ceases,  with  respect  to  so  much  of  the  money,  as  was  not  expended  for  the 
purchase  of  that  property  ;  and  the  exemption  of  the  property  so  designated 
extends  to  every  debt,  against  which  the  property  sold  was  exempt.  Where 
the  exemption  of  property,  sold  as  prescribed  in  this  section,  has  been  con 
tinued  after  the  judgment  debtor's  death,  or  where  he  dies  after  the  sale, 
and  before  payment  to  him  of  his  proportion  of  the  proceeds  of  the  sale,  the 
court  may  direct  that  portion  of  the  proceeds,  which  represents  his  interest, 
to  be  invested,  fo^  the  benefit  of  the  person  or  persons,  entitled  to  the 
benefit  of  the  exemption;  or  to  be  otherwise  disposed  of,  as  justice 
requires. 

§  1404.  The  owner  of  real  property,  exempt  as  prescribed  in  this  article, 
may,  at  any  time,  subscribe  a  notice,  and  personally  acknowledge  the  execu- 
lion  thereof,  before  an  officer,  authorized  by  law  to  take  the  acknowledge- 
ment of  a  deed,  to  the  effect,  that  he  cancels  all  exemptions  from  levy  or 
sale  by  virtue  of  an  execution,  affecting  the  property,  or  a  particular  part 
thereof,  fully  described  in  the  notice.  The  cancellation  takes  effect  when 
such  a  notice  is  recorded,  as  prescribed  in  this  article  for  recording  a  notice 
to  effect  the  exemption  so  cancelled.  Any  other  release  or  waiver,  here- 
after executed,  of  an  exertiption  of  real  property,  allowed  by  this  article,  or 
of  an  exemption  of  a  homestead,  or  a  private  or  family  burying  ground, 
allowed  by  the  provisions  of  law  heretofore  enforced,  is  void.  A  mortgage, 
hereafter,  executed,  upon  property  so  exempt,  is  ineffectual,  until  the  ex- 
emption has  been  cancelled,  as  prescribed  m  this  section  ;  except  that  such 
a  mortgage  is  valid  to  the  extent  of  the  purchase-money  of  the  same  prop- 
erty, secured  thereby. 


ARTICLE  SECOND. 

Lien  ov  an  Execution  upon  personal  Property  ;  Levy  upon  and  Sale 
PERSONAL  Property  ;  Rights  op  Indemnitors  of  Sheriff. 


ov 


I  1405.  Personal     property    bound    by 
czecatiou. 

1406.  Order    of     preference     among 

ezecntion8. 

1407.  Id.;  when  attachments  also  are 

issued. 

1408.  Id.;  when  issued  from  court  not 

of  record. 
1400,  Title  of  bona  fide  purchasers  be- 
fore levy,  not  afiected. 

1410.  Execution  may  be  levied  upon 

current  money. 

1411.  Levy  upon  certain  evidences  of 

debt. 

1412.  Interest     of     bailor    in    goods 

pledged  may  be  sold. 
1418.  Wnen  partners   may  apply  for 
release    of    property     levied 


upon. 
S  1414.  Undertakings  to  be  given. 

1415.  Provision  where   a  warrant  of 

attachment    has    also    been 
levied,  etc. 

1416.  When  the   undertaking  enures 

to  other  judgment  creditors. 

1417.  How    partner's    inierest   sold ; 

rights,  etc.,  of  purchaser. 

1418.  Claiin   of  property  by  a  third 

person,  how  tried. 

1419.  Proceedings,  if  claimant    suc- 

ceeds. 

1420.  Inquisition   not    to     prejudice 

claimant's  right. ' 

1421.  In    action    against  officer,   ia- 

demnitors  may  be  siibstitate4 
as  defendants. 


4^^  PERSONAL  PROPERTY.  §§  UOft-til'J 

1 1432.  Notice  of  application  and  proofs  %  1426.  Bffect  of  the  order. 

thereupon.  1427.  Officer  to  whom   indemnilj   » 

1433.  Terms  may  be  imposed.  given  required  to  give  notic« 

1434.  When  Indemnity  related  to  part  .                   of  action. 

of  property.  1438.  Sale  of  personal  property ;  how 

1435.  Application     when     officer     is  made. 

joined  with  indemnitors.  1439.  Notices  of  sale  to  be  posted. 

§  1405.  The  goods  and  chattels  of  a  judgment  debtor,  not  exempt,  bj 
express  provision  of  law,  from  levy  and  sale  by  virtue  of  an  execution,  and 
his  other  personal  property,  which  is  expressly  declared  by  law,  to  be  sub- 
ject to  levy  by  virtue  of  an  execution,  are,  when  situated  within  the  juris- 
diction  of  the  oflBcer,  to  whom  an  execution  against  property  is  delivered, 
bound  by  the  execution,  from  the  time  of  the  delivery  thereof  to  the  proper 
officer,  to  be  executed  ;  but  not  before. 

§  1406.  Where  two  or  more  executions  against  property  are  issued,  out 
of  the  same  or  differant  courts  of  record,  against  the  same  judgment  debtor, 
the  one  first  delivered,  to  an  officer,  to  be  executed,  has  preference,  notwith- 
standing that  a  levy  is  first  made,  by  virtue  of  an  execution  subsequently 
delivered  ;  but  if  a  levy  upon  and  sale  of  personal  property  has  been  made, 
by  virtue  of  the  junior  execution,  before  an  actual  levy,  by  virtue  of  the 
senior  execution,  the  same  property  shall  not  be  levied  upon  or  sold,  by  vir* 
tue  of  the  letter. 

§  1407.  Where  there  are  one  or  more  executions,  and  one  or  more  war- 
rants of  attachment,  against  the  property  of  the  same  person,  the  rule  pre- 
scribed in  the  last  section  prevails,  in  determining  the  preferences  of  the 
executions  or  warrants  of  attachment;  the  defendant  in  the  warrants  of 
attachment  being,  for  that  purpose,  regarded  as  a  judgment  debtor. 

§  1408.  But  an  execution,  issued  out  of  a  court  not  of  record,  or  a  war- 
rant of  attachment,  granted  in  an  action  pending  in  a  court  not  of  record, 
if  actually  levied,  has  preference  over  another  execution,  issued  out  of  any 
court,  of  record  or  not  of  record,  which  has  not  been  previously  levied. 

g  1409.  The  title  to  personal  property,  acquired  before  the  actual  levy 
of  an  execution,  by  a  purchaser  in  good  faith,  and  without  notice  that  the 
execution  has  been  issued,  is  not  affected  by  an  execution  delivered,  before 
the  purchase  was  made,  to  an  officer,  to  be  executed. 

§  1410.  [am'd  1877.]  The  officer,  to  whom  an  execution  against  prop- 
erty is  delivered,  must  levy  upon  current  money  of  the  United  States,  be- 
longing to  the  judgment  debtor ;  and  must  pay  it  over,  as  so  much  money 
collected,  without  exposing  it  for  sale ;  except  that  where  it  consists  of 
gold  coin,  he  must  sell  it,  like  other  personal  property  ;  unless  he  is  other- 
wise, directed,  by  an  order  of  a  judge,  or  by  the  judgment  in  the  particular 
case. 

§  1411.  [am*d  1877.]  The  officer,  to  whom  an  execution  against  prop- 
erty is  delivered,  must  levy  upon  and  sell,  a  bill,  or  other  evidence  of  debt, 
belonging  to  the  judgment  debtor,  which  was  issued  by  a  moneyed  corpora- 
tion to  circulate  as  money ;  or  a  bond  or  other  instrument  for  the  payment 
of  money,  belonging  to  the  judgment  debtor,  which  was  executed  and  issued 
by  a  government,  state,  county,  public  officer,  or  municipal  or  other  corpor- 
ation, and  is  in  terms  negotiable,  or  payable  to  the  bearer,  or  holder. 

§  1412.  The  interest  of  the  judgment  debtor  in  personal  property,  sub- 
ject to  levy,  lawfully  pledged,  for  the  payment  of  money,  or  the  perform- 
aoce  of  a  contract  or  agreement,  may  be  sold,  in  the  linnds  of  the  pledgee, 
by  virtue  of  an  execution   against   property.     The   purchaser  at  the  sate 
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tcqaires  all  the  right  and  interest  of  the  judgment  debtor,  and  'i»  entitled  to 
the  possession  of  the  property,  on  complying  with  the  terms  and  conditions, 
upon  which  the  judgment  debtor  could  obtain  possession  thereof.  This 
section  does  not  apply  to  property,  of  which  the  judgment  debtor  is  un- 
conditionally entitled  to  the  possession. 

g  1413.  Where  an  officer  has  seized  personal  property  of  a  partnership, 
before  or  after  its  dissolution,  upon  a  levy  upon  the  interest  therein  of  a 
partner,  made  by  virtue  of  an  execution  ngainst  his  individual  property^  the 
other  partners,  or  former  partners,  having  an  interest  in  the  pi-operl^,  or 
any  of  them,  may,  at  any  time  before  the  sale,  apply  to  a  judge  of  the  court 
or  to  the  county  judge  of  the  county,  where  the  seizure  was  made,  upon  an 
affidavit,  showing  the  facts,  for  an  order,  directing  the  officer  to  release  the 
property,  and  to  deliver  it  to  the  applicant. 

§  1414.  Upon  such  an  application,  the  applicant  must  give  an  under- 
taking, with  at  least  two  sureties,  approved  by  the  judge,  to  the  effect,  that 
he  will  account  to  the  purchaser,  upon  the  sale  to  be  made  by  virtue  of  the 
execution,  of  the  interest  of  the  judgment  debtor  in  the  property  seized,  in 
like  manner  as  he  would  be  bound  to  account  to  an  assignee  of  such  an 
interest ;  and  that  he  will  pay  to  the  purchaser  the  balance,  which  may  be 
fonnd  due  upon  the  accounting,  not  exceeding  a  sum,  specified  in  the  under- 
taking, which  must  be  not  less  than  the  value  of  the  interest  of  the  judg- 
ment debtor,  in  the  property  seized  by  the  sheriff,  as  fixed  by  the  judge. 
The  provisions  of  sections  six  hundred  and  ninety-five  and  six  hundred  and 
ninety-six  of  this  act  apply  to  the  proceedings,  taken  as  prescribed  in  this 
and  the  last  section. 

§  1415.  Where  a  warrant  of  attachment  has  been  levied  upon  the  inter- 
est of  a  defendant,  as  a  partner,  in  personal  property  of  a  partnership,  and 
the  attachment  has  been  discharged  as  to  that  interest,  as  prescribed  in  sec- 
tions six  hundred  and  ninety-three  and  six  hundred  and  ninety-four  of  this 
kct,  a  levy,  by  virtue  of  an  execution  against  his  individual  property,  cannot 
be  made  upon  his  interest  in  the  same  property,  unless  the  warrant  of  at- 
tachment has  been  vacated,  or  annulled. 

§  1416.  Where  personal  property  of  a  partnership  has  been  released, 
upon  giving  an  undertaking,  as  prescribed  in  the  last  three  sections,  if  the 
execution,  by  virtue  of  which  the  levy  was  made,  is  set  aside,  or  is. satisfied 
without  a  sale  of  the  interest  levied  upon,  the  untertaking  enures  to  the 
benefit  of  each  judgment  creditor  of  the  same  judgment  debtor,  then  having 
an  execution  in  the  hands  of  the  same  officer,  or  of  another  officer,  having 
authority  to  levy  upon  that  interest,  as  if  it  had  been  given  to  obtain  a 
release  from  a  seizure,  made  by  virtue  of  such  an  execution. 

§  1417.  Where  personal  property:  of  a  partnership  has  been  so  released, 
the  interest  of  the  judgment  debtor  therein  may  be  sold  by  the  officer ;  and 
the  purchaser,  upon  the  sale,  acquires  all  that  interest,  as  if  he  was  an 
assignee  thereof.  If  the  purchase-money  exceeds  the  amount  of  all  the  ex- 
ecutions and  warrants  of  attachments,  ngainst  the  property  of  the  same 
judgment  debtor,  of  which  the  officer  has  notice,  and  of  the  lawful  fees  and 
charge»  thereon,  the  officer  must  pay  the  surplus  into  court,  for  the  benefit 
of  the  judgment  debtor,  or  other  person  entitled  thereto. 

§  1418.  If  personal  property,  levied  upon  as  the  property  of  tlie  judg- 
ment debtor,  is  claimed,  by  or  in  behalf  of  another  person,  as  his  property, 
the  officer  may,  in  his  discretion,  empanel  a  jury  to  try  the  validity  of  th« 
^luint. 
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g  1419.  [am'd  1877, 1888.]  If,  by  their  inqulBition,  the  jurors  find  that  the 
property  belongs  to  the  claimant,  they  must  also  determine  its  value.  Thereupon 
the  olficer  ma>r  relinquish  the  levy  unless  the  judji:ment  creditor  gives  him  an 
undertaking  with  at  least  two  sufflcieut  sureties,  to  the  effect  that  the  sureties 
will  indemnify  him  to  an  amount  therein  specified,  not  less  than  twice  the  value 
of  the  property  as  determined  by  the  jury,  and  two  hundred  and  fifty  dollars  in 
addition  tliereto,  against  all  damages,  costs  and  expenses,  in  an  action  to  be 
brought  against  him  by  any  person,  by  the  claimant,  his  assignee  or  other  repre- 
sentative, by  reason  of  the  levy  upon,  detention  or  sale  of  any  of  the  property  by 
virtue  of  the  execution.  If  the  undertaking  is  given  the  ofiicer  must  detain  the 
property  as  belonging  to  the  judgment  debtor.  And  in  the  county  of  New  York, 
where  an  undertaking  is  given  to  indemnify  an  officer,  he  must,  within  two  days 
after  the  giving  of  the  said  undertaking,  cause  the  same  to  be  filed  in  the  oJ9ice  of 
the  clerk  of  the  court  out  of  which  the  execution  was  issued,  and  serve  upon  the 
claimant,  his  assignee  or  other  representative,  and  the  judgment  creditor,  or  the 
attorney  whose  name  is  subscribea  to  the  execution,  a  copy  of  the  said  undertak- 
ing, w^ith  a  notice  of  the  justification  of  the  sureties  thereon.  The  justification 
must  take  place  before  a  judge  of  the  court  out  of  which  the  execution  was 
issued,  at  a  time  to  he  specified  in  the  notice,  which  must  be  not  less  than  two 
nor  more  than  five  days  after  service  of  said  notice.  For  the  purpose  of  jurisdic- 
tion* each  of  the  sureties  upon  the  undertaking  must  attend  before  the  judge,  tA 
the  time  and  place  mentioned  in  the  notice,  and  be  examined  on  oath,  on  the 
part  of  the  claimant,  iiis  assignee  or  other  representative,  touching  his  snfiiciency, 
in  such  manner  as  the  judge  in  his  discretion  thinks  proper.  The  examination 
may  be  adjourned  from  day  to  day  until  it  is  completed,  but  such  adjournment 
must  be  always  to  the  next  judicial  day.  If  required  by  the  claimant,  his  assignee 
or  other  representative,  the  examination  must  be  reduced  to  writing  and  sub- 
scribed by  the  sureties.  If  the  judge  finds  the  sureties  sufficient  he  must  annex 
the  examination  to'  the  undertaking,  indoree  his  allowance  thereon,  and  cause 
the  said  undertaking,  together  with  the  examination  of  the  sureties,  to  be  filed 
with  the  clerk  of  the  court.  Thereupon  the  sheriff  is  released  and  discharged 
from  all  further  liability  by  reason  of  the  levy  upon,  detention  and  sale  of  the 
property  seized.  When  any  such  undertaking  shall  have  been  approved  and  filed 
as  hereinabove  provided,  the  clerk  of  the  court  shall  immediately,  upon  the  same 
being  filed.  Index  the  same  in  the  index  book  in  his  office,  under  which  executions 
are  indexed,  under  the  title  of  the  suit  in  which  the  execution  is  issued. 

*So  in  the  original. 

^  14:20.  If  the  property  is  found  to  belong  to  the  defendant,  the  finding  does 
not  prejudice  the  riglit  of  the  claimant,  to  bring  an  action  to  recover  the  property^ 
so  levied  upon,  or  damages  by  reason  of  the  levy,  detention,  or  sale. 

§  142 1 .  [am'^d  1887.]  Where  an  action  to  recover  a  chattel  x)r  chattels  here- 
after levied  upon  by  virtue  of  an  execution,  or  several  executions,  or  a  warrant 
of  attachment,  or  several  w^arrauts  of  attachment,  or  to  recover  damages  by  rea- 
son of  a  levy  or  levies  upon  detention,  sale,  or  sales  of  personal  property  hereafter 
made,  by  virtue  of  an  execution  or  several  executions  or  a  warrant  of  attachment 
or  several  warrants  of  attachment,  is  brought  against  an  officer  or  against  a  per- 
son who  acted  by  his  command  or  in  his  aid,  if  a  bond  or  bonds  or  written  nnder- 
taking  or  undertakings  indemnifying  the  officer  against  the  levy  or  levies,  or  other 
act  or  acts,  has  been  given  in  behalf  of  the  judgment  creditor  or  the  several  judg- 
ment creditors,  or  the  plaintiff  in  the  warrant  or  the  plaintiffs  in  tlie  several  war- 
rants, either  before  or  after  the  commencement  of  the  action,  the  persons  or  per- 
son or  the  several  persons  who  gave  it  to  them,  or  the  survivors,  if  one  or  more 
are  dead,  may  apply  to  the  court  for  an  order  to  substitute  the  applicant  or  &eyera< 
api)licants  as  defendants  in  the  action  in  place  of  the  officer  or  of  the  person  so 
acting  by  his  command  or  in  his  aid ;  and  the  court  shall  upon  application  of  the 
officer,  or,  in  case  of  his  death,  upon  the  application  of  his  legal  representatives, 
grant  an  order  substituting  the  indemnitors  as  defendants  in  the  action  in  place 
of  the  officer  or  of  the  persons  so  acting  by  his  command  or  in  his  aid. 

§  1422.  [am^dlSSt.]  Where  the  application  is  made  by  the  officer,  notice 
of  the  application  must  be  given  to  tlie  iuaemnitors  or  their  attorney,  and  also  to 
the  attorney  for  the  plaintiff.  If  the  pleadings  do  not  sufficiently  show  that  the 
case  is  one  where  the  order  may  be  granted,  the  facts  with  respect  thereto  must  be 
shown  by  affidavit  or  other  competent  proof.  Where  the  application  is  made  by 
the  indemnitors,  or  one  of  them,  the  motion  papers  must  contain  a  written  con- 
sent to  be  made  defendant  in  the  action  executed  by  each  person  who  executed 
the  instrument  or  instruments  of  indemnity,  unless  proof  by  affidavit  is  furnished 
that  those  who  do  not  consent  are  dead.  Each  consent  must  be  acknowledged  or 
proved  and  certified  in  like  manner  as  a  deed  to  be  recorded  in  the  county,  and 
notice  of  the  application  must  be  given  to  the  attorney  of  each  party  to  the  action, 
and  if  the  defendant  has  not  appeared,  notice  must  be  given  to  him  personally. 
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§  1423.  [am^d  1887.]  Upon  granting  the  order  the  court  may  in  its  discre- 
tion,  require  the  indemnitors  to  furuiBli  additional  Eecurit^  to  the  plaintiff  and  to 
-pay  the  reasonable  expenses  of  the  defondaut,  necessarily  incurred  before  the 
order  is  granted,  or  it  may  impose  such  other  terms  for  the  security  of  either  of 
the  original  parties  as  justice  tequires. 

§  14L24:.  [awi't/ 1887.]  If  tiic  indeiiinity  given  related  to  a  part  onlv  of  the 
property,  the  court  may,  in  a  proper  case,  diiect  that  tlie  action  be  divided  into 
two  actions,  that  the  indemnitors  be  substituted  as  defendants  in  one  without 
affecting  tlie  other,  and  that  the  controversy  in  each  action  be  limited  to  that  part 
of  the  property  in  respect  to  which  it  is  to  be  continued.  Where  such  an  order  is 
made  a  similar  application  may  be  subsequently  made  in  the  action  which  pro- 
ceeds against  the  original  defendant. 

^  1425.  [anViJ  1887.  j  If  the  ofticer  or  person  acting  by  his  command,  or  in 
his  aid,  is  joined  as  a  defendant,  with  all  of  the  indemnitors,  he  may  apply  for  an 
order  to  strike  obt  his  name  as  a  defendant.  If  he  is  joined  as  a  defendant  with 
oiie  or  more,  but  not  all  of  them,  he  may  apply  for  an  order  substituting  those 
who  are  not  joined  with  him  as  defendants  in  his  place.  In  either  case  the  appli- 
cation is  made  in  the  same  manner  and  is  subject  to  the  same  provisions  as  if 
made  as  prescribed  in  section  fourteen  hundred  and  twenty-one  of  this  act. 

§  1426.  An  order,  made  as  prescribed  in  the  last  Ave  sections,  does  not 
affect  the  merits  of  the  cause  of  action,  or  of  tlie  defense,  except  so  far  as  it  limits 
the  controversy  to  particular  property.  But  if  the  substituted  or  remaining  de- 
fendants recover  judgment,  they  are  entitled  to  single  costs  only.  If  the  action 
is  discontinued,  or  the  complaint  dismissed,  a  new  action  may  be  brought,  as  if 
the  former  action  had  not  been  brought. 

■  §  1427.  [amW1887.]  Where  an  action  is  brought  in  a  case  where  one  or 
more  persons  are  entitled  to  make  an  application  for  an  order  of  substitution,  or 
where  one  or  more  persons  are  liable  to  be  sllbi^tituted  as  defendants,  as  prescribed 
in  section  one  thousand  four  hundred  and  twenty-one  of  this  act,  the  oflicer  to 
whom  the  instrument  or  Instruments  of  indemnity  were  given  cannot  maintain  an 
action  thereupon  against  a  person  entitled  to  make,  but  who  has  not  made,  such 
an  application,  or  who  is  liable  to  be  but  has  not  uccn  substituted  as  a  defendant, 
unless  notice  of  the  commencement  of  the  action  against  the  officer,  or  tlie  person 
acting  by  his  command  or  in  his  aid.  is  given  before  the  trial  thereof,  or  at  least 
ten  days  before  judgment  by  default  is  taken  therein  either  to  attorney  or  several 
attorneys  whose  name  is  or  several  names  are  subscribed  to  the  execution  or  sev- 
eral executions  or  warrants  of  attachment  or  several  warrants  of  attachment^  or 
personally  to  the  judgment  creditor  or  creditors,  or  the  plaintiff  or  several  plaint- 
iffs- in  the  action  in  which  the  warrant  of  attachment  was  or  several  warrants  of 
attachment  were  Issued,  or  to  on*^  of  the  persons  who  executed  the  instrument  or 
instruments  of  indemnity. 

§  1428.  Personal  property  must  be  offered  for  sale,  in  such  lots  and  parcels 
as  are  calculated  to  bring  the  liishest  price.  Except  where  the  ofllcer  is  expressly 
authorized,  by  this  article,  to  sell  property  not  in  his  possession,  personal  prop- 
erty shall  not  be  offered  for  sale,  unless  it  is  present,  and  within  the  view  of  those 
attend  i  ng  the  sa  I  e.  ». 

§  1429.  At  least  six  days'  previous  notice  of  the  time  and  place  of  a  sale  of 
personal  property,  by  virtue  of  an  execution,  must  be  given,  by  posting  conspicu- 
ously written  or  printed  notice.**  thereof,  in  at  least  three  public  places  of  the 
town  o'r  city,  where  the  sale  is  made. 

ARTICLE  THIRD. 

Sale,  Redemption  and  Conveyance  of  Real  Property  ;  Rights 
AND  Liabilities  of  Persons  interested. 


6  1430.  To  what  leasehold  property  this 
article  applies. 
1481.  Real   property  held   in   trust, 
when  liable  to  execution. 

1432.  Equity  of  redemption. 

1433.  Direction  to  be  indorsed  on  ex- 

ecution. 

1434.  Notice  of  sale ;  how  given. 

1433.  Property  ;  how  described  therein. 
Part  may  be  sold. 

1436.  Penalty  for  irregularity  in  sale. 

1437.  Manner  of  conducting  sale. 

1438.  Duplicate  certificates  of  sale. 

1439.  Certificates  to  be  recorded,  etc. 

1440.  Ti^l^  to  real  property  not  di- 


vested before  deed. 
8  1441.  Rights  of  holder  of  the  property 
during  intermediate  period. 

Order  to  prevent  waste ;  when 
and  how  applied  for. 

Proceedings   to   punish  viola- 
tion of  the  order. 

Mode   and   extent  of  punish^ 
ment. 

How  warrant,  etc. ,  superseded. 

When  and  how  real  property 
sold  may  be  redeemed. 

By  whom  redemption  made. 

Such  redemption  avoids  sale. 

When  creditor  may  redeem. 


1442. 

1443. 

1444. 

1445. 
1446. 

U47. 
1448. 
1449. 
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I  1 130/  Wiiat  tmn  to  be  paid,  etc.,  when 
creditor  redeems. 

1451.  BedemptioQ  by  aootlier  creditor 

from  u  redeeming  creditor. 

1452.  Id. ;    when    si-coud   redeeming 

creditor  has  the  prior  lien. 

1453.  Subsequent     redemptions     by 

other  craditors. 

1454.  When  creditor  may  redeem  after 

fifteen  months. 

1455.  When  redemption  must  be  made 

at  sbcrifl'b  office. 

1456.  Original  purchaser  may  redeem, 

when  also  a  creditor. 

1457.  Creditor  may  redeem  again  on- 

der   another     judgment,    or 
mortgage. 
1468.  B^emptioli  by  persons  entitled 
to  redeem  part. 

1459.  Redemption  by  owners  of  undi- 

vided shares. 

1460.  Id. ;  by  creditors  having  liens  ou 

undivided  siiares. 

1461.  Right  to  redeem  not  affected  by 

agreement. 

1462.  To    whom    money   paid   upon 

redemption. 

1468.  Certificate  of  satisfaction  re- 
quired to  effect  redemption 
by  creditor. 

1464.  What    evidence    a    redeeming 


judgment  creditor  must  fur- 
nish. 
I  1466.  Id.;  as  to  mortgage  creditor. 
1406.  Id.;  as  to  executor  or  adminia- 
trator. 

1467.  Officers  to  Jceep  papers  open  to 

inttpection  ;  wh«n  to  file  them. 

1468.  When  redemption  talces  effect. 

1469.  Certificate  to    be  given,   when 

redemption  made. 

1470.  Certificate    may    bo    acknowl- 

edged and  recorded. 

1471.  When  and  by  whom  conveyance 

to  be  executed. 
1473.  To  whom  conveyance  to  be  ex- 
ecuted. 

1473.  When  oonveyance  made  to  ex 

ecntor  or  admiuiut^acor ;  ef  - 
feet  thereof. 

1474.  Assignment  must  be  acknowl 

edged  and  filed. 

1475.  Under-sheriff    or  successor   u 

act,  if  bheriff  dios. 

1476.  Money  may  be  paid,  etc.,  to  un- 

der-sheriff, or  depuiy-sherifi.. 

who  sold  property. 
1477..  Application  of   thia  article   O- 

sale    by   coroner,  or   per«o^ 

specially  appointed,  etc. 
1478.  Id.;  where  coroner  or  persoo 

appointed  dies,  etc. 


§  1430.  The  expressioD,  ^  real  property,"  as  used  io  this  aud  the  &uc 
ceeding  article,  includes  leasehold  property,  where  the  lessee  or  his  assigns 
is  possessed,  at  the  time  of  the  sale,  of  at  least  five  years  unexpiroi. 
term  of  the  lease,  and  also  of  the  building  or  buildings,  if  any,  erects 
thereupon. 

§  1431.  Real  property,  held  by  one  person,  in  trust  or  /or  the  use  a' 
another,  is  liable  to  leyy  and  sale  by  virtue  of  an  ezecutiow  issued  upon  i 
judgment  recovered  against  the  person,  to  whose  use  it  is  sc  >^ld,  in  a  oasw 
where  it  is  prescribed  by  law,  that,  by  reason  of  the  invalidr  y  of  the  trus^ 
an  estate  vests  in  the  beneficiary;  but  sp<icial  provision  h  i>ot  otherwise 
made  by  law,  for  the  mode  of  subjecting  it  to  his  debts. 

§  1432.  The  j«dgment  debtor's  equity  of  redemption,  in  real  propert' 
mortgaged,  shall  not  be  sold  by  Virtue  of  aii  6it<;ui.i0(i,  issued  upon  a  jud{, 
ment  recovered  for  the  mortgage  debt,  or  uny  \m.  *  t'4e<-ecf. 

§  1433.  Where  an  execution  against  property,  is  issued  upon  a  judgmem , 
specified  in  the  last  section,  to  the  county  where  the  mortgaged  property  u 
situated,  the  attorney,  or  other  peii5oa  <^bo  suoscribeii  it,  m'^ist  indorx. 
thereupon  a  direction  to  the  sheriff,  not  to  Levy  it  upon  the  mor;gp.ged  prop- 
erty, or  any  part  thereof.  The  dirccLon  must  briefly  describe  the  mortgaged 
property,  and  refer  to  the  book  fcnd  page,  where  the  mortgage  is  recorded. 
If  the  execution  is  not  collected  out  of  the  other  property  of  the  judgmeiv 
debtor,  the  sheriff  must  retmA  k  wholly  or  partly  unsatified,  as  the  caf>tf 
requires. 

§  1434.  The  sheriff  who  ^ils  real  property,  by  virtue  of  ad  ezecu^.iaii 
must  previously  give  pubLo  notice  of  the  time  and  place  of  iLc  SaIo.  fj 
follows : 

1.  A  written  or  printed  a  Jtice  thereof  must  be  conspicuously  fastened  n^, 
at  least  forty-two  days  before  the  sale,  in  three  public  places,  in  the  town 
^j  city  where  tb«  si^le  is  to  take  place,  and  also  in  three  public  places,  i^ 
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the  town  or  c'ty  where  the  property  is  situated,  if  the  sa'.e  is  to  take  plact 
in  another  town  or  city. 

2.  A  copy  of  the  notice  must  be  published,  at  least  once  in  each  of  the 
six  weeks,  immediately  preceding  the  sale,  in  a  newspaper  published  in  the 
county,  if  thei*e  is  one ;  or,  if  there  is  none,  in  the  newspaper  printed  a( 
Albany,  in  which  legal  notices  are  required  to  be  published. 

§  14d6.  In  -each  notice,  specified  in  the  last  section^  the  real  propearty. 
to  be  sokl  must  be  described  with  common  certainty,  by  settmg  focth  the 
name  of  the  township  or  tract,  and  the  number  of  the  lot,  if  tliere  is.  any,  or 
by  some  other  appropriate  description.  The  validity  of  a  sale  is  not  affei^ted 
by  the  fact,  that  the  property  sold  is  part  oiaJy  of  the  property  advertised, to 
be  sold. 

g  1436.  A  sheriff  who  sells  real  property,  by  virtue  of  an  execution 
without  having  given  notice  thereof,  as  prescribed  in  the  last  two  sections. 
or  otherwise  than  as  prescribed  in  this  chapter,  forfeits  one  thousand  doi^ 
lars  to  the  party  injured,  in  addition  to  the  damages  which  the  latter  sust. 
tains  thereby. 

§  1437.  Where  real  property,  offered  for  sale  by  virtue  of  an  execution, 
consists  of  two  or  more  known  lots,  tracts,  or  parcels,  each  lot,  tract,  or 
parcel  must  be  separately  exposed  for  sale.  If  a  person  who  is  the  owner 
of,  or  is  entitled  by  Taw  to  redeem,  a  distinct  parcel  of  the  property,  of  atjy 
other  description,  requires  that  parcel  to  be  exposed  for  sale  separately, 
the  sheriff  must  expose  it  accordingly.  No  more  real  property  shall  be 
exposed  for  sale,  than  it  appears  to  be  necessary  to  sell,  -in  order  to  satisfy 
the  execution. 

§  1438.  The  sheriff,  who  sells  real  property,  by  virtue  of  an  execution, 
must  make  out,  subscribe,  and  acknowledge  before  an  officer  authorized  to 
take  the  acknowledgment  of  a  deed,  duplicate  certificates  of  the  sale,  cout 
<aining : 

1.  The  name  of  each  purchaser,  and  the  time  wlien  the  sale  was  ma^e. 

2.  A  particular  description  of  the  property  sold. 

3.  The  price  bid  for  each  distinct  parcel  separately  sold. 

4.  The  whole  consideration  money  paid. 

§  1439.  The  sheriff  must,  within  ten  days  after  the  sale,  file  one  ojT  the 
duplicate  certificates,  in  the  office  of  the  clerk  of  the  county,  and  deliver 
another  to  the  purchaser.  If  there  are  two  or  more  purchasers,  a  certificate 
must  be  delivered  to  each.  The  clerk  must  immediately  record  the  certifi- 
cate in  a  book,  kept  by  him  for  that  purpose,  and  must  index  Uie  record,  to 
the  name  of  the  judgment  debtor.  His  tees  for  so  doing  must  be  paid  by 
the  sheriff,  as  part  of  the  expenses  of  the  sale. 

g  1440.  lam*d  1881.]  The  right  and  title  of  the  judgment  debtor  or  of 
a  person  holding  under  him  or  deriving  title  through  him  to  real  property 
sold  by  virtue  of  an  execution  is  not  divested  by  the  sale  until  the  expirar 
tion  of  the  period  within  which  it  can  be  redeemed  as  prescribed  in  this 
article  and  the  execution  of  the  sheriff's  deed.  But  if  the  property  is  not 
redeeipe*!  and  a  deed  is  executed  in  pursuance  of  the  sale,  the  grantee  in 
the  deed  is  deemed  to  have  been  vested  with  the  legal  estate  froan  the  time 
of  the  sale.  And  if  the  title  of  such  grantee  or  his  assigns  is  adjudged  for 
aiiy  reason  or  cause  whatsoever  to  be  null  and  void  in  any  action  for  that 
purpose  brought  by  the  judgment  debtor  or  his  assigns,  such  judgment  shall 
have  no  force  or  effect  unless  within  twenty  days  after  the  entry  of  aucl| 
judgment  the  plaintiff  shall  pay  to  such  grantee  or  his  assigns  the  sum  of 


t6t  REAL  PROPERTY.  g§  U41-U44 

money  which  was  paid  upon  the  sale,  with  interest  from  the  time  of  the 
sale  as  prescribed  in  this  article,  including  the  costs  and  expenses  of  said 
defendant  in  defending  the  a(;tion  in  which  such  judgment  was  recovered, 
to  be  adjusted  by  a  judge  of  the  court  in  which  said  action  is  brought,  and 
in  the  event  of  plaintiff's  failure  to  pay  such  purchase-money  and  expenses 
within  the  time  aforesaid,  said  title  shall  be  valid  in  said  giantee,  and  in 
case  such  judgment  has  heretofore  been  recovered  an^  an  appeal  has  been 
taken  therefrom  which  is  now  pending,  and  snch  judgment  shall  be  affirmed 
on  final  appeal,  the  same  shall  have  no  force  or  effect  unless  within  twenty 
days  alter  the  entry  of  judgment  of  affirmance,  the  plaintiff  shall  pay  to 
such  grantee  or  his  assigns  the  sum  of  money  which  was  paid  upon  the 
sale,  with  interest  as  aforesaid,  including  the  costs  and  expenses  of  the 
defendant  as  aforesaid,  in  prosecuting  any  appeal  from  such  judgment,  and 
in  the  event  of  plaintiff's  failure  so  to  do,  said  title  shall  be  valid  in  said 
grantee. 

§  1441.  The  person  entitled  to  the  possession  of  real  property,  sold  by 
virtue  of  an  execution,  as  prescribed  in  the  last  section,  may,  during  the 
period  therein  specified,  use  and  enjoy  the  same  as  follows,  without  being 
chargeable  with  committing  waste : 

1.  He  may  use  and  enjoy  it  in  like  manner,  and  for  the  like  purposes,  as 
it  was  used  and  enjoyed  before  the  sale,  doing  no  permanent  injury  to  the 
freehold. 

2.  He  may  make  necessary  repairs  to  a  building  or  other  erection  there- 
upon. But  this  subdivision  does  not  permit  an  alteration  in  the  form  or 
structure  of  the  building  or  other  erection. 

8.  He  may  use  and  improve  the  land,  in  the  ordinary  course  of  husbandry  ; 
but  he  is  not  entitled  to  a  crop,  growing  thereon,  at  the  expiration  of  the 
period  of  redemption. 

4.  He  may  -apply  any  wood  or  timber  on  the  land  to  the  necessary  repar- 
ation of  a  fence,  building  or  other  erection,  which  was  thereupon  at  the 
time  of  the  sale. 

5.  If  he  actually  occupies  the  land  sold,  he  may  take  necessary  firewood 
therefrom  for  use  in  his  household. 

§  1442.  If,  at  any  time  during  the  period  allowed  for  redemption,  the 
judgment  debtor,  or  any  other  person  in  possession  of  the  property  sold, 
commits,  or  threatens  to  commit,  or  makes  preparations  for  committing, 
waste  thereupon,  the  supreme  court,  or  any  justice  thereof,  within  the 
judicial  district,  or  the  county  judge  of  the  county,  in  which  the  property,  or 
any  part  thereof,  is  situated,  may,  upon  the  application  of  the  purchaser,  or 
his  assignee,  or  the  agent  or  attorney,  of  tither,  and  proof,  by  affidavit,  of 
the  facts,  grant,  without  notice,  an  order,  restraining  the  wrong-doer  from 
committing  waste  upon  the  property. 

§  1443.  If  the  person,  against  whom  such  an  order  is  granted,  commild 
waste  in  violation  thereof,  after  the  service  upon  him  of  the  order,  with  a 
copy  of  the  affidavit  upon  which  it  was  granted,  the  court,  or  judge,  upon 
proof,  by  affidavit,  of  the  facts,  may  grant  an  order,  requiring  him  to  show 
cause,  at  a  time  and  place  therein  specified,  why  he  should  not  be  punished 
for  a  contempt. 

§  1444.  If,  upon  the  return  of  the  order  to  show  cause,  it  satisfactorily 
appears,  that  the  person,  required  to  show  cause,  has  violated  the  former 
order,  the  court  or  judge  may  either  punish  him,  as  prescribed  by  law,  for 
the  punishment  of  a  contempt  of  a  court  of  record,  other  than  a  criminal 
contempt;  or  may  grant  a  warrant,  direrted  to  the  sheriff  of  the  couutj, 
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reciting  the  former  order,  and  the  Tiolation  thereof,  and  commanding  the 
sherifT  to  commit  the  wrong  doer  to  close  confinement,  for  a  term  specified 
therein,  not  more  than  one  year.  A  person  thus  committed  cannot  be 
admitted  to  the  liberties  of  the  jail. 

§  1446.  The  warrant  may  be  superseded,  and  the  prisoner  discharged, 
by  an  order,  in  the  discretion  of  the  court  or  judge  coiomitting  him,  upon 
his  executing,  to  the  person  who  applied  for  the  warrant,  an  undertaking,  in 
a  Bum  fixed,  and  with  sureties  approved,  by  the  court  or  judge,  to  the  eifect, 
that  he  will  pay  any  judgment,  which  the  applicant,  or  his  assignee,  or 
other  rcpresentatiTe,  may  recover  against  him,  by  reason  of  any  waste  there- 
tofore or  thereafter  committed  on  the  property ;  and  upon  his  paying  to  the 
applicant,  for  the  costs  and  expenses  of  the  proceedings,  a  sum,  fixed  by 
the  court  or  judge. 

§  1446.  Within  one  year  after  the  sale  of  real  property,  by  virtue  of  an 
execution,  a  person,  specified  in  the  next  section,  may  redeem  it,  by  paying 
to  the  purchaser,  his  executor,  administrator,  or  assignee,  or  to  the  sheriff 
who  made  the  sale,  for  the  use  of  the  person  so  entitled  thereto,  the  sum  of 
money  which  was  paid  upon  the  sale,  with  interest  from  the  thne  of  the 
sale,  at  the  rate  of  ten  per  centum  a  year. 

§  1447.  The  redemption  specified  in  the  last  section,  may  be  made,  either 
by  the  judgment  debtor,  whose  right  and  title  were  sold,  or  by  his  heir,  devi- 
see or  grantee,  who  has  acquired,  by  inheritance,  devise,  deed,  sale,  by  virtue 
of  a  mortgage  or  of  an  execution,  or  by  any  other  mfeans,  an  absolute  title  to 
the  property  proposed  to  be  redeemed ;  or,  in  a  case  specified  in  section  one 
thousand  four  huiKired  and  fifty-eight  or  one  thousand  four  hundred  and 
fifty-nine  of  this  act,  to  a  portion  thereof. 

g  1448.  Upon  payment  being  made,  by  a  person  entitled  to  redeem  real 
property,  as  prescribed  in  the  last  two  sections,  the  sale  of  the  property  re. 
deemed,  and  the  certificates  of  the  sale  as  far  as  they  relate  thereto,  become 
null  and  void. 

§  1449.  Real  property,  sold  by  virtue  of  an  execution,  which  remains, 
at  the  expiration  of  one  year  after  the  sale,  unredeemed  by  the  person  or 
persons  entitled  to  redeem  it,  as  prescribed  in  the  last  three  sections,  may 
be  redeemed,  within  three  months  after  the  expiration  of  the  year,  by  the 
creditors  specified,  and  upon  the  terms  and  in  the  manner  prescribed,  in  the 
following  sections  of  this  article, 

§  1460*  In  a  case  specified  in  the  last  section,  a  creditor,  having  in  his 
own  name,  or  as  executor,  administrator,  assignee,  trustee,  or  otherwise, 
a  judgment  rendered,  or  a  mortgage  duly  recorded,  at  any  time  before  the 
expiration  of  fifteen  months  from  the  time  .of  the  sale,  which  is  a  lien  upon 
the  real  property  sold,  may  redeem  that  property,  by  paying  the  sum  of 
money,  which  was  paid  upon  the  sale  thereof,  with  interest  at  the  rate  of 
seven  per  centum  a  year  from  the  time  of  the  sale,  and  executing  a  certifi- 
cate of  satisfaction,  as  prescribed  in  section  one  thousand  four  hundred 
and  sixty-three  of  the  act. 

§  1461.  Where  a  creditor  has  redeemed  real  property,  as  prescribed  in 
the  last  section,  any  other  creditor,  who  might  have  redeemed  it  from  the 
purchaser,  as  therein  prescribed,  may  redeem  it  from  the  first  redeeming 
creditor,  as  follows  : 

1.  He  must  reimburse  to  the  first  redeeming  creditor,  his  executor,  ad- 
Biioistrator,  or  assignee,  the  sum  paid  by  him  to  redeem  the  property,  w'(« 


interest  at  the  rajid  of  seven  per  centum  a  year,  from  the  time  of  his  re- 
demption. 

2.  He  must  cxeo^  ite  a  certificate  of  satisfaction,  relating  to  his  judg- 
ment or  mortgage,  in  like  manner  as  the  first  redeeming  creditor  was  re- 
quired to  do. 

9.  If  the  judgment  or  mortgage,  by  Tirtue  of  which  the  fint  creditor 
redeemed,  is  prio9  to  the  judgment  or  mortgage  of  the  second  creditor,  the 
second  creditor  must  also  pay  to  the  first  creditor,  the  l^um  speoilied  in  the 
certificate  of  satisfaction,  executed  by  him  upon  hts  redemption,  with  inter- 
«8t  at  the  rate  of  seven  per  centum  a  year,  from  the  time  of  his  redemption  ; 
uolesq  the  first  redeeming  creditor's  judgment,  or  mortgage  had  ceased, 
when  he  redeemed,  to  be  a  lien  as  against  the  second  redeeming  creditor ; 
in  which  case,  the  latter  need  not  pay  any  part  of  the  Sum,  speemed  in  the 
certificate.  ^ 

g  1462.  Where  the  lien  of  the  second  redeeming  creditor's  judgment  or 
mortgage,  is  prior  to  that  of  the  first  redeeming  creditor's  judgment 
or  mortgage,  so  that  the  former  redeems,  without  paying  the  sum,  specified 
in  the  latter's  certificate  of  satisfaction,  the  latter  may,  without  executing 
another  certificate  of  satisfaction,  again  redeem  from  the  former,  or  from 
any  subsequent  redeeming  creditor,  in  a  case,  where  he  would  have  been 
entitled  to  redeem,  if  his  first  .certificate  had  not  been  executed;  and  he  has 
the  same  rights,  with  respect  to  any  creditor  redeeming  from  him,  as  if  bis 
fi[rst  certificate  had  been  executed,  when  he  made  his  second  redemption. 

§  1453.  A  third  or  other  creditor,  who  might  have  redeemed,  as  pre- 
scribed in  the  last  four  sections,  may  redeem  from  the  second  or  any  other 
creditor,  who  has  redeemed,  in  the  manner,  and  upon  the  terms  and  con- 
ditions, prescribed  in  the  last  two  sections. 

g  1464.  A  creditor,  who  might  have  redeemed  within  fifteen  months 
after  the  sale,  as  prescribed  in  the  last  four  sections,  may  redeem  from  any 
other  redeeming  creditor,  although  the  fifteen  months  have  elapsed ;  pro- 
vided, that  he  thus  redeems  within  twenty-four  hours  after  the  last  previoun 
redemption. 

§  1465.  A  redemption,  made  by  a  creditor,  on  or  after  the  last  day  of 
the  fifteen  months,  must  be  made  at  the  sherifiP's  office  of  the  county.  The 
sheriff,  or  his  under-sheriff,  or  a  deputy-sheriff,  in  his  behalf,  must  attend 
at  the  sheriff's  office,  for  that  purpose,  on  the  last  day  of  the  fifteen 
months,  and  on  each  day  thereafter,  in  which  a  redemption  can  be  made, 
during  the  time  when  the  sheriff's  office  is  required  by  law  to  be  kept  open. 
In  the  absence  of  the  sheriff,  the  redemption  may  be  made,  by  paying  the 
necessary  money,  and  delivering  the  necessary  papers,  to  the  under-sheriflf, 
or  to  any  deputy-sheriff,  present  at  the  sheriff's  office.  If  the  term  of  office 
of  the  sheriff,  who  made  the  sale,  has  expired,  and  he,  or  his  under-sheriff, 
or  a  deputy-sheriff  authorized,  in  his  behalf,  to  receive  the  necessary  money 
and  the  necessfary  papers,  is  not  present,  the  money  may  be  paid,  and  the 
papers  may  be  delivered,  to  the  sheriff  then  in  office,  or  to  the  under-sheriff 
or  a  deputy-sheriff  of  the  latter. 

§  1456.  If  the  purchaser,  at  the  execution  sale,  of  property,  which  can 
■be  redeemed  by  a  creditor,  as  prescribed  in  this  article,  is  also  a  creditor  of 
the  jfndgment  debtor,  and  as  such  could  redeem  from  a  purchaser,  or  a  re^ 
deeming  creditor,  he  may  avail  himself  of  his  judgment  or  mortgage,  to 
redeem  from  any  other  redeeming  creditor. 

§  1457<  The  judgment  creditor,  by  virtue  of  whose  execution  iial  iHPQ|K 
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ertv  has  been  Bold,  cannot  avail  bimself  of  the  judgment,  upon  wbioh  the 
execution  was  issued,  to  redeem  the  property;  nor,  except  as  otherwise 
Bpecially  prescribed  in  this  article,  can  a  creditoi,  who  has  once  redeemed, 
avail  himself  of  the  same  judgment  or  mortgage,  -to  redeem  again.  But  if 
either  has  another  judgment  or  mortgage,  which  would  entitle  him  to  redeem, 
he  may  avail  himself  thereof  for  that  purpose,  in  the  same  manner  and  on 
the  same  terms,  as  any  other  creditor. 

§  1468.  Where  a  person,  who  has  nn  absolute  title  to,  or  a  judgment  or 
nortgage.  which  is  a  lien  upon,  a  distinct  parcel  only  of  the  real  property, 
sold  by  ^'iTtue  of  an  execution,  would  be  authorized,  by  this  article,  to 
redeem  the  property,  if  his  title  or  lien  extended  to  the  whole,  he  may  re- 
deem from  a  purchaser,  the  entire  property  sold,  or  from  a  prior  redeeming 
creditor,  the  entire  property  redeemed  by  that  credftor;  except  that,  if  his 
title  or  lien  extends  to  a  distinct  parcel  only  of  one  or  more  parts  of  tlie 
property,  which  were  separately  sold,  he  can  redeem,  from  a  purchaser,  only 
the  part  or  parts  thus  separately  sold,  in  which  his  distinct  parcel  is 
included. 

§  1469.  Where  two  or  more  persons  own  undivided  shares,  as  joint  ten- 
ants, or  as  tenants  in  common,  in  real  property,  sold  by  virtue  of  an  execu- 
iion,  or  in  a  distinct  parcel  thereof ,  which  has  tieen  separately  sold  ;  each  of 
them  may  redeem,  from  the  purchaser,  as  prescribed  in  sections  one  thou- 
sand four  hundred  and  forty-six  and  one  thousand  four  hundi'ed  and  for^- 
seven  of  this  act,  the  share  or  interest  belonging  to  him,  by  paying  a  part 
ot  the  purchase  money,  bid  for  the  property,  or  for  that  distinct  parcel 
thereof,  bearing  the  same  proportion  to  the  whole  as  the  share  of  interest, 
proposed  to  be  redeemed,  bears  to  the  property,  or  distinct  parcel  separately 
sold,  ot  which  it  is  a  part ;  together  with  interest  on  the  sum  so  paid,  from 
the  time  of  the  sale,  at  the  rate  of  ten  per  centum  a  year. 

§  1460.  Where  the  judgment  or  mortgage  of  a  creditor,  entitled  to 
redeeat,  is  a  lien  upon  an  undivided  share,  specified  in  the  last  section,  he  may 
redeem,  from  a  purchaser,  that  undivided  share,  by  paying  him  the  same 
proportion  of  the  purchase  money,  which  the  owner  must  have  paid  to 
redeem  it,  as  prescribed  in  the  last  section  ;  or  he  may  redeem,  from  a  prior 
redeeming  creditor,  the  entire  property  redeemed  by  the  latter,  with  like 

effect  and  in  the  same  manner  as  if  hh  lien  attacfcied  -to  the  whole. 

• 

§  1461.  The  sheriff,  the  purchaser,  the  judgment  creditor  or  a  redeeming 
creditor,  cannot,  by  his  agreement  or  other  act,  in  any  manner  impair  or 
prejudice  the  right  of  any  other  person  to  redeem,  as  prescribed  in  this 
article. 

§  1462.  The  money  required  to  be  paid  by  a  {Creditor,  in  order  to  effect 
a  redemption  of  real  property,  as  prescribed  in  this  article,  may  be  paid  to 
the  purchaser  or  creditor,  from  whom  tho  property  is  to  be  redeemed,  his 
executor,  administrator  or  assignee ;  or  it  may  bo  paid,  for  ibe  use  of  the 
person  so  entitled  thereto,  to  the  sheriff  who  made  the  sale. 

§  1463.  The  certificate  of  satisfaction,  required  to  he  executed  by  a  cred- 
itor, in  order  to  effect  a  redemption  of  real  property,  must  be  acknowledged 
or  proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded  in  the 
county ;  must  describe,  with  reasonable  certainty,  the  judgment  or  mort- 
gage under  which  he  redeems,  and  specify  the  sum  due  thereupon  ;  and 
must  state,  that  the  redemption  satisiies  the  judgment  or  mortgage,  in  full, 
or  to  a  specified  amount.  It  must  be  filed  in  the  county  clerk's  office,  at  or 
bafore  the  time  when  the  money  is  paid  to  effect  the  redemption,  unless  tue 


266  SfifRIFJ^^S  DfiED.  §§  1464-1466 

money  is  paid  to  the  sheriff;  in  which  case,  the  certificate  must  also  be 
delivered,  at  the  time  of  the  payment,  to  the  sheriff,  who  must  file  it  in  the 
county  clerk*8  office,  as  prescribed  in  section  one  thousand  four  hundred 
and  sixty*seyen  of  this  act. 

The  county  cleric,  immediately  after  the  execution  and  recording  of  the 
deed,  must  enter  in  his  doclcet,  the  satisfaction,  or  partial  satisfaction,  of  a 
judgment  specified  in  a  certificate  so  filed,  as  required  by  law,  wiien  a  judg- 
ment is  collected,  by  virtue  of  an  execution.  If  a  mortgage,  specified  in  th« 
certificate,  is  recorded  in  his  office,  he  must  cancel  and  discharge  the  mort- 
gage of  record,  if  it  is  satisfied  by  the  certificate ;  or,  if  it  is  only  partially 
satisfied,  be  must  make  a  minute  of  the  partial  satisfaction,  upon  the  reoord 
thereof.  If  the  property  mortgaged  is  situated  in  a  county,  in  which  there 
is  a  register,  the  county  clerk  must  transmit  a  certified  copy  of  the  certifi- 
cate  to  the  register,  who  must,  in  like  manner,  cancel  and  discharge  the 
mortgage  of  record,  or  make  a  miniite  of  the  partial  satisfaction  thereof. 
The  clerk's  and  register's  fees,  for  performing  the  services  specified  in  this 
section,  must  be  paid  by  the  sheriff  ;  who  may  require  the  person  entitled 
to  a  deed  to  pay  him  the  amount  thereof,  before  the  deed  is  delivered. 

g  1464.  In  order  to  entitle  a  creditor  by  judgment  to  redeem  real  prop- 
erty, as  prescribed  in  this  article,  he  must,  when  he  redeems,  file  in  the 
county  clerk's  office,  or  deliver  to  the  sheriff,  as  the  case  requires,  the  fol- 
lowing evidence  of  his  rigHt : 

1.  A  copy  of  the  docket  of  the  judgment,  under  which  he  claims  the  right 
to  redeem,  duly  certified  by  the  county  clerk. 

2.  £ach  assignment  of  the  judgment,  which  is  necessary  to  establish  his 
right.  An  assignment  so  filed  or  delivered  must  be  acknowledged  or 
proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded,  or  the  execu- 
tion thereof  must  be  proved,  by  the  affidavit  of  the  creditor,  or  of  a  witness 
thereto;  unless  it  has  been  filed,  and  entered,  as  prescribed  in  article  third 
of  title  first  of  chapter  eleventh  of  this  act,  in  which  case,  a  certified  copy 
thereof  must  be  filed  or  delivered. 

3.  An  affidavit,  made  by  him,  or  his  attorney  or  agent,  stating  truly  the 
sum  remaining  unpaid  on  the  judgment,  at  the  time  of  claiming  the  right  to 
redeem. 

§  1466.  In  order  to  entitle  a  creditor*  by  mortgage  to  redeem  real  prop- 
erty, as  prescribed  in^this  article,  he  must,  when  he  redeems,  file  in  the 
county  clerk's  office,  or  deliver  to  the  sheriff,  the  following  evidence  of  bis 
right : 

1.  A  copy  of  the  mortgage,  under  which  he  claims  the  right  to  redeem, 
duly  certified  by  the  clerk  or  register  of  the  county. 

2.  £ach  assignment  of  the  mortgage,  which  is  necessary  to  establish  his 
right,  ac^knowledged  or  proved,  and  certified,  as  prescribed  in  the  last  sec- 
tion for  an  assignment  of  a  judgment,  unless  it  has  been  recorded ;  in  which 
case  a  certified  copy  of  the  record  must  be  filed  or  delivered. 

3.  An  affidavit,  made  by  him,  or  by  his  attorney  or  agent,  stating  tmly 
the  sum  remaining  unpaid  on  the  mortgage,  at  the  time  of  claiming  the 
right  to  redeem. 

§  1466.  In  either  of  the  cases  specified  in  the  last  two  sections,  if  the 
person,  proposing  to  redeem,  claims  to  be  entitled  so  to  do,  by  reason  of 
his  being  an  executor  or  administrator  of  a  person,  who,  if  living,  would  be 
entitled  to  redeem,  he  must  file  or  deliver,  wiih  the  other  papers  therein 
prescribed,  a  certified  copy  or  a  sworn  copy  of  his  lettei-s  testamentary,  c 
letters  of  administration.  * 
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§  1467.  The  sheriff  to  whom  one  or  more  papers,  specified  in  the  ImI 
four  sections,  are  delivered,  must  keep  them  open,  at  ail  reasonable  times 
dLuring  the  period  allowed  for  redemption,  to  tlic  invspection  of  all  perk>ona 
interested.  He  must  have  all  those  papers  at  the  sheriff's  otUce,  at  the 
times  when  he  is  required  to  attend  thereat,  for  the  purpose  of  enabling 
creditors  to  redeem,  as  prescribed  by  law ;  and  he  must  tile  them  in  the 
countj  clerk's  office,  wiihin  three  days  after  the  execution  of  the  deed. 

§  1468.  A  redemption  bv  a  creditor  is  effected,  only  when  he  has  paid 
all  the  money  required  to  be  paid,  and  filed  or  delivered  all  the  papers,  re- 
quired to  be  filed  or  delivered,  as  prescribed  in  this  article ;  and  a  waiver 
of  any  of  those  I'equirements  is  void,  as  against  a  person  who  is  entitled 
subsequently  to  redeem.  Where  a  redemption  is  thus  effected,  it  vesta  in 
the  redeeming  creditor  all  toe  right,  title  and  interest,  which  the  purchaser 
acquired  by  the  sale. 

§  1469.  Where  a  redemption  is  made,  as'  prescribed  in  this  article,  the 
officer  or  other  person,  to  whom  money  is  paid,  or  a^paper  le  delivered,  for 
the  purpose  of  effecting  the  redemption,  must  execute  and  deliver,  to  the 
person  paying  the  money  or  delivering  the  paper,  a  certificate,  stating  all 
the  facts  which  transpired  before  him,  with  respect  to  the  redemption. 

§  1470.  Such  a  certificate  may  be  acknowledged  or  proved,  and  certified, 
in  like  manner  as  a  deed  to  be  recorded  in  the  county  where  the  property  is 
situated.  The  recording  thereof,  in  the  office  of  the  clerk  or  register  of 
that  county,  in  the  book  for  recording  deeds,  has  the  same  effect,  as  against 
subsequent  purchasers  and  incumbrancers,  as  the  recording  of  a  conveyance. 

§  1471.  [am^d  1886.]  Immediately  after  the  expiration  of  fifteen 
months  from  tlie  time  of  sale,  except  where  a  redemption  has  been  made 
on  the  last  day  of  the  fifteen  months,  and,  in  that  case,  immediately  after 
the  expiration  of  twenty-four  hours  from  the  last  redemption,  the  sheriff 
who  made  the  sale  must  execute  the  proper  deed  or  deeds  in  order  to  convey 
to  the  person  or  persons  entitled  thereto  the  part  or  parts  of  the  pioperty 
sold,  which  have  not  been  redeemed  by  the  judgment  debtor,  his  heii-, 
devisee  or  assignee.  The  deed  conveys  to  the  grantee  thereii  the  right, 
title  and  interest  which  was  sold  bv  the  sheriff.  After  the  same  shall  have 
been  recorded  for  twenty  years  in  the  county  where?  the  real  estate  is  situ, 
ated,  it  shall  be  presumptive  evidence  of  the  facts  therein  stated. 

§  1472.  If  any  part  of  the  property  remains  unredeemed  by  a  creditor, 
it  must  be  conveyed,  by  the  sheriff,  to  the  purchaser  upon  the  sale,  except 
where  the  certificate  of  sale  has  been  assigned ;  in  which  case,  it  must  be 
eonreyed  to  the  last  assignee.  Any  part  or  parts  of  the  property  sold, 
which  have  been  rendered  [redeemed]  by  a  creditor,  must  be  conveyed  by 
the  sheriff,  to  the  last  redeeming  creditor,  except  where  he  has  assigned  the 
certificate  of  redemption,  or  has  executed  any  other  assignment  of  his  right, 
title,  and  interest  in  the  property  redeemed  by  him ;  in  which  case,  it  must 
be  conveyed  to  the  last  assignee. 

§  1473.  Where  a  person,  entitled  to  a  deed,  dies  before  the  delivery  of 
the  deed,  the  sheriff  must  execute  and  deliver  the  deed  to  his  execuior  or 
administrator.  The  property  so  conveyed  must  be  held,  in  trust  for  the  use 
ofthe  heirs  or  devisees  of  the  decedent,  subject  to  the  dower  of  his  widow, 
if  there  is  one ;  but  it  may  be  sold,  in  a  proper  case,  for  the  payment  of  his 
debts,  in  the  same  n^auncr  as  land,  whereof  he  died  seized. 

g  1474.  Before  an  as.«ignee,  or  his  executor  or  administrator,  is  entitled 
to  a  deed,  as  proscribed  in  the  last  two  sections,  each  assignment,  undef 
which  the  deed  is  claimed,  must  be  acknowledged  or  proved,  and  certified, 
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in  Uke  manner  as  a  deed  to  be  recorded  in  the  connty  where  the  property  ii 
situated,  and  must  be  filed  in  the  office  of  the  clerk  of  that  county. 

§  1476.  Where  a  sheriff  dies,  is  remo^red  from  office,  or  becomes  othei?> 
wise  disqualified  to  act,  at  any  time  after  making  a  sale  of  reul  property,  by 
▼irtue  of  an  execution,  the  property,  or  a  distinct  parcel  thereof,  may  be 
redeemed,  by  paying  the  necessary  money,  and  delivering  the  necessary 
papers,  to  his  under-sheriff,  who  must  also  execute  and  deliver  the  proper 
deed  or  deeds  of  property,  not  redeemed  by  the  judgment  debtor,  his  heir, 
devisee,  or  grantee.  If  the  under>sheriff  also  dies,  is  remoTcd  from  office; 
or  becomes  otherwise  disqualified  to  act,  the  property  may  be  redeemed,  by 
paying  the  necessary  money,  and  delivering  the  necessary  papers,  to  the 
sheriff's  successor  in  office,  who  must  also  execute  and  deliver  the  proper 
deed  or  deeds.  The  under-sheriff  or  the  sheriff's  successor,  as  the  case  re- 
quires, possesses  all  the  powers,  and  is  subject  to  all  the  duties  and  liabili- 
ties of  the  sheriff  who  made  the  sale,  touching  the  redemption  and  convey- 
ance of  property  sold,  and  the  proceedings  relating  thereto:  and  each  pro> 
vision  of  law,  regulating  those  prpceedings,  and  applicable  to  the  sheriff 
who  made  the  sale,  is  applicable  to  his  under-sheriff  or  8U<;cessor.  This 
section  applies  where  a  sale  was  made,  either  before  or  after  this  act  takes 
effect. 

§  1476.  Where  real  property  is  sold,  by  virtue  of  an  execution,  by  the 
under-sheriff,  or  a  deputy-sheriff,  in  behalf  of  the  sheriff,  money  required  to 
be  paid,  or  a  paper  required  to  be  delivered,  to  the  sheriff,  in  order  to  effect 
a  redemption,  as  prescribed  in  this  article,  at  any  time  before  the  last  day 
of  the  fifteen  months  from  the  time  of  the  sale,  may  be  paid  or  delivered, 
either  to  the  sheriff,  or  to  the  under-sheriff  or  deputy-sheriff,  who  made  the 
sale. 

§  1477.  Where  real  property  is  sold,  by  virtue  of  an  execution,  by  a- 
pei'son  specially  appointed  by  the  court,  as  prescribed  in  section  one  thou- 
sand three  hundred  and  sixty-two  or  section  one  thousand  three  hundred 
and  eighty-eigb^  of  this  act,  it  may  be  redeemed,  as  prescribed  in  this  ar- 
ticle, as  if  it  had  been  sold  by  the  sheriff,  except  as  follows : 

1.  Money,  required  lo  be  paid,  or  a  paper,  required  to  be  delivered,  to 
the  sheriff,  in  order  to  effect  a  redemption,  as  prescribed  in  this  article,  at 
any  time  before  the  last  day  of  the  fifteen  months  from  the  time  of  the 
sale,  must  be  paid  to  the  officer  who  made  the  sale ;  unless  the  person 
entitled  to  redeem,  his  agent  jr  attorney,  files  with  the  clerk  of  the  county, 
with  the  paper  or  papers  required  to  be  filed,  or  to  be  delivered  to  the  sheriff, 
for  the  purpose  of  effecting  the  redemption,  his  affidavit,  to  the  effect,  that 
the  officer  is  dead  ;  or  has  been  removed ;  or,  where  he  is  a  coroner,  that 
he  is  no  longer  in  office;  or  that  after  diligent  search,  the  affiant  has  been 
unable  to  find  him  within  the  county ;  in  which  case,  the  money  may  be 
paid  into  court,  by  paying  it  to  the  county  treasurer,  to  the  credit  of  the 
cause,  with  like  effect,  as  where  it  is  paid  to  the  sheriff,  after  a  sale  by  the 
latter. 

2.  The  provisions  of  section  one  thousand  four  hundred  and  fifty-five  of 
this  act,  apply  to  a  redemption,  upon  a  sale  made  as  prescribed  in  this  sec- 
tion ;  and  the  officer,  who  sold  the  property,  must  attend,  as  the  sheriff  is 
therein  required  to  attend.  If  he  \»  not  present,  the  redemption  may  be 
effected,  as  prescribed  in  that  section,  for  redemption  in  a  case,  where  the 
term  of  office  of  the  sheriff,  who  made  the  sale,  has  expired. 

§  1478.  If,  when  the  period  for  redemption  expires,  a  coroner,  or  a  per- 
•on  specially  appointed  b^  the  court^  who  has  sold  real  property,  by  virtu* 


of  an  execution,  is  dead,  or  hae  been  removed,  or,  in  the  ease  of  a  oeroner,- 
if  be  n  no  longer  in  office,  the  court  must,  upon  the  application  of  a  peraoR. 
entitled  to  a  deed,  appmnt  a  person,  to  execute  the  deed  accordingly. 

ARTICLE  rV. 

IUkKDIXS  IOR     FlILURB    OF    TiTLK     TO     ReaL   PrOPEATT    SOLD    AND  TO   EN- 

rORCE   CONTRIBtTTION. 

I  1479.  When  evicted  purcbaser  may       f  1482.  Id.:  when  part  owner  redeems, 
recover  parchaee-money.  1488.  Oraer  of  coDtribution. 

1480.  Remedy   of  jadgment  creditor  1464.  Contribation,  how  enforced  \tf 

thereai>on.  mean»  of  original  jadgmoot. 

1481.  Contribution  between  owners  of  1485.  Requisites  to  preserve  the  lien. 

real  property.  1486.  Entry  upon  the  docket. 

§  1479.  The  purchaser  of  real  property,  sold  by  virtue  of  an  execution 
his  heir,  devisee,  grantee,  or  assignee,  who  is  evicted  from  the  possession 
thereof,  or  against  whom  judgment  is  rendered,  in  an  action  to  recover  the 
same,  may  recover  the  purchase-money,  with  interest,  from  the  person  for 
whose  benefit  the  property  was  sold,  where  the  judgment  was  rendered,  or 
the  eviction  occurred,  in  consequence,  either : 

1.  Of  any  irregularity  in  tlie  proceedings  concerning  the  sale ;  or 

2.  Of  the  judgment,  upon  which  the  execution  was  issued  being  vacated 
or  reversed,  or  set  aside  for  irregularity,  or  error  in  fact. 

§  1480.  Where  final  judgment  is  rendered,  against  the  defendant,  in  an 
action  specified  in  subdivision  first  of  the  last  section,  the  judgment,  by 
virtue  of  which  the  sale  was  made,  remains,  in  his  favor,  valid  and  effectual 
against  the  judgment  debtor  therein,  his  executor,  administrator,  heir  or 
devisee,  for  the  purpose  of  collecting  the  sum  paid  on  the  sale,  with  inter- 
est. He  may  accordingly  have  a  further  execution  upon  t)iat  judgment ; 
but  the  execution  does  not  affect  a  purchaser  in  good  faith,  or  an  incum- 
brancer by  mortgage,  judgment  or  otherwise,  whose  title  or  whose  incum* 
brance  accrued  before  the  actual  levy  thereof. 

g  1481.  Where  the  real  property  of  two  or  more  persons  is  liable  to 
satisfy  a  judgment,  and  the  whole  of  the  judgment,  or  more  than  a  due 
proportion  thereof,  has  been  collected,  by  a  sale  of  the  ?eal  property  of  one 
or  more  of  them,  by  virtue  of  an  execution  issued  upon  the  judgment ;  the 
person  so  aggrieved,  or  his  executor  or  administrator,  may  maintain  an 
action,  to  compel  a  just  and  equal  contribution  by  all  the  persons,  whose 
real  property  ought  to  contribute  as  prescribed  in  the  next  section  but  one. 

§  1482.  Where  the  heir,  devisee,  or  grantee,  of  a  judgment  debtor,  hav- 
ing an  absolute  title  to  a  distinct  parcel  of  real  property,  sold  by  virtue  of 
an  execution,  redeems,  as  prescribed  in  section  one  thousand  four  hundred 
and  fifty-eight  of  this  act,  the  property  sold,  or  any  part  or  parts  thereof 
separately  sold,  which  include  his  property  ;  he  may,  in  lilse  manner  main- 
tain an  action,  to  compel  a  just  and  equal  contribution  by  those,  who  own 
the  residue  of  the  property  thus  redeemed. 

§  1483.  Where  an  action  is  brought,  as  prescribed  in  the  last  two  sec- 
tions, the  real  pixiperty  is  liable  to  contribution  in  the  following  order : 

1.  If  it  comprises  different  undivided  shares  or  distinct  parcels,  which 
have  been  conveyed  by  the  judgment  d^htor,  they  are  liable  in  succession, 
commencing  with  the  portion  last  conveyed. 

2.  If  it  comprises  different  undivided  shares  or  distinct  parcels,  which 
hare  'been  sold  by  virtue  of  two  or  more  executions,  they  are  liable  in  auc- 
ocssion,  commencing  with  the  portion  sold  under  the  last  and  youn^i 
judgment. 


8.  If  it  comprises  different  undivided  shares  or  distinct  parcels,  some  of 

■whioh  have  been  conveyed  by  the  judgment  debtor,  and  some  of  which  have 

been  sold  by  virtue  of  one  or  more  executions,  they  are  respectively  liable 

in  succession,  according  to  the  order  prescribed  in  the  first  and  second  sub- 

divisions  of  tliis  section. 

§  1484.  I^or  the  purpose  of  enforcing  contribution,  as  prescribed  in  the 
last  section,  the  court,  in  which  the  action  is  brought,  may,  and  in  a  proper 
case,  miist,  permit  the  plaintiff  to  use  the  original  judgment,  and  to  collect, 
by  an  execution  issued  thereupon,  out  of  any  real  property  subject  to  the 
lien  thereof,  the  sum  which  ought  to  be  contributed  by  that  property.  For 
that  purpose  the  lien  of  the  original  judgment,  upon  that  real  property, 
when  preserved,  as  prescribed  in  the  next  section,  continues,  for  the  term 
prescribed  in  sections  one  thousand  two  hundred  and  fifty-one  and  one 
thousand  two  hundred  and  fifty-five  of  this  act,  to  the  extent  of  the  sum, 
which  ought  to  be  so  contributed,  notwithstanding  the  payment  made  by  the 
party  seeking  contribution. 

§  1485.  The  lien  of  the  original  judgment  may  be  preserved,  as  prescribed 
in  the  last  section,  by  filing,  in  the  clerk's  oflice  of  the  county  where  the 
real  property  is  situated,  within  twenty  days  after  the  payment,  for  which 
contribution  is  claimed,  an  affidavit,  in  behalf  of  the  person  aggrieved,  stat- 
ing the  sum  paid,  and  his  claim  to  use  the  judgment  for  the  reimbursement 
thereof,  with  a  notice,  requiring  the  clerk  to  mkke  the  entries  specified  in 
the  next  section.  But  the  lien  is  not  preserved,  as  against  a  grantee  or 
mortgagee  in  good  faith,  for  a  valuable  consideration,  without  notice,  and 
before  the  entries  are  actually  made. 

§  1486.  On  filing  theaflSdavit  and  notice,  the  clerk  must  make,  upon  the 
docket  of  the  judgment,  an  entry,  stating  the  sura  paid,  and  that  the  judg- 
ment, is  claimed  to  be  a  lien  to  that  amount.  Where  it  is  desired  to  pre- 
serve the  lien,  upon  property  situated  in  two  or  n.cre  counties,  a  similar 
afiidavit  una  notice  must  be  filed  with,  and  a  siukli^"  entry  made  by,  the 
clerk  of  each  county. 

TITLE  III 

ExeetUioii  against  thepersck. 

{  1487.  In  what  cases  execntion  may  be  {  149*2.  New  execution  may  Issue  after 

iesned  againet  the  person.  escape. 

1488.  Id.;  againnta  woman.  1^3.  Id.;  when  debtor  dies  charged 

1489.  When  exccation  against  prop-  in  execution. 

crty  most  be  first  issued.  1491.  Id.;    when  creditor  discharges 

1490.  Simultaneous     executions    not  debtor  after  thirty  days. 

allowed  againet  property  and  1495.  New  execation    not   to  be  en- 

person.  Torced   against  real  property 

1491.  Id.;    when    debtor    has     been  sold,  etc. 

taken. 

§  1487.  Where  a  judgment  can  be  enforced  by  execution,  as  prescribed 
in  section  one  thousand  two  hundred  and  forty  of  this  act,  an  execution, 
against  the  person  of  the  judgment  debtor,  may  be  issued  thereupon,  subject 
to  the  exception  specified  in  the  next  section,  in  either  of  the  following 
cases : 

1.  Where  the  plaintiff's  right  to  arrest  the  defendant  depends  upon  the 
nature  of  the  action. 

2.  [am\i  1879.]  In  any  other  case,  where  an  order  of  arrest  has  been 
granted  and  executed  in  the  action,  and,  if  it  was  executed  against  the  jadg* 
ment  debtor  where  it  has  not  been  vacated. 
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g  1488.  [ani'd  1879.]  But  an  execution  cannot  be  issued  against  tiie 
person  of  &  woman,  unless  an  order  of  arrest  has  been  granted  and  exe- 
cuted in  the  action,  and,  if  it  was  executed  against  the  judgment  debtor, 
has  not  been  vacated. 

g  1489.  Unless  the  judgment  debtor  is  actually  confined, 'without  having 
been  admitted  to  the  liberties  of  the  jail,  by  virtue  of  an  execution  against 
his  person,  issued  in  another  action,  or  of  an  order  of  arrest  or  a  surrender 
by  his  bail,  in  the  same  action,  an  execution  against  his  person  cannot  be 
issued,  until  an  execution  against  his  property  has  been  returned,  wholly  or 
partly  unsatisfied.  If  he  is  a  resident  of  the  State,  the  execution  against 
his  property  must  have  been  issued  to  the  county  Where  he  resides. 

§  1490.  An  execution  against  the  person  of  the  judgment  debtor  cannot 
be  issued,  without  leave  of  the  court,  while  an  execution  against  his  prop- 
erty, issued  in  the  same  action,  remains  unreturned ;  and  an  execution 
against  his  property  cannot  be  issued,  without  leave  of  the  court,  while 
an  execution  against  his  person,  issued  in  the  same  action,  remains  unre- 
turned. 

§  1491.  Where  a  judgment  debtor  has  been  taken,  and  remains  in  cus- 
tody, by  virtue  of  an  execution  against  his  person,  another  execution  cannot 
be  issued,  in  the  same  action,  against  his  person  or  his  property,  except  in 
a  case  specially  prescribed  by  law. 

§  1492.  If  a  judgment  debtor  escapes,  after  having  been  taken,  by  virtue 
of  an  execution  against  his  person,  be  may  be  retaken,  by  virtue  of  a  new 
execution  against  his  person;  or  an  execution  against  his  property  may  be 
issued,  as  if  the  execution,  by  virtue  of  which  he  was  taken,  had  been 
returned,  without  his  having  been  taken. 

§  1493.  Where  a  judgment  debtor,  who  has  been  taken  by  virtue  of  an 
execution  against  his  person,  dies  while  in  custody,  a  new  execution  against 
his  properly  may  be  issued,  as  if  the  execution,  by  virtue  of  which  he  was 
taken,  had  been  returned  without  his  having  been  taken. 

§  1494.  At  any  time  after  a  judgment  debtor  has  remained  in  custody, 
by  virtue  of  an  execution  against  his  person,  for  the  space  of  thirty  days, 
the  judgment  creditor  may  serve  upon  the  sheriff  a  written  notice,  requiring 
him  to  discharge  the  judgment  debtor  from  custody,  by  virtue  of  the  exe- 
cution. Whereupon  the  sheriff  rau.st  discharge  the  judgment  debtor,  and 
return  the  execution  accordingly.  After  service  of  such  a  notice,  another 
execution,  against  the  person  of  the  judgment  debtor,  cannot  be  issued 
upon  the  judgment;  but  after  his  discbarge,  the  judgment  creditor  may 
otl)erwise  enforce  the  judgment,  as  if  the  execution,  from  which  he  was 
discharged,  had  been  returned,  without  his  having  been  taken. 

§  1495.  A  new  execution  against  property,  issued  in  a  case  specified  in 
Me  last  two  sections,  cannot  be  enforced  against  an  interest  in  real  prop- 
erty, iucludi«)g  a  chattel  real,  which  was  purchased,  in  good  faith,  from  the 
judgment  debtor,  after  the  recovery  of  the  judgment  upon  which  it  is  issued ; 
»T  which  was  sold  by  virtue  of  an  execution,  issued  upon  a  prerioas  or  sub- 
»%qttent  judgment. 
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PART  2. 

[CSAPTSa  nS  OF  TBS  LAWS  OF  1880.] 

AN  ACT  SUPPLEVENTAL  TO  THE  CODE  OF  CITIL  PKa 

CEDUBE. 

Passed  May  6,  1880 ;  three-fifths  being  present 

The  People  of  the  State  of  New  Yorky  represented  in  Sen- 
ate and  Assembly y  do  enact  as  follows : 

Section  1.  The  act,  entitled  **  An  net  relating  to  courts,  ofBcers  of  jus- 
tice, and  civil  proceedings/*  passed  June  2,  1876,  is  hereby  amended  by 
striking  out  section  fourteen  hundred  and  ninety-six  thereof,  and  by  adding, 
after  section  fourteen  hundred  and  ninety-five  thereof,  as  follows,  that  is  t» 
say: 

CHAPTER  XIV. 

SPECIAL  PROVISIONS  REGULATING  ACTIONS  RELATENG 

TO  PROPERTY. 

TITLE    I. — Actions  rklatinq  to  real  propjertt. 
TITLE  II. — Actions  rblating  to  chattbls. 

TITLE  L 

Actions  relating  to  real  property, 

Abticls  1.  Action  to  recover  real  property. 
S.  Action  for  partition. 
8.  Action  for  (lower. 

4.  Action  to  foreclose  a  mortgaee. 

5.  Action  to  compel  tlie  detcruiTuation  of  a  claim  to    real  property. 

6.  Action  for  waste. 

7.  Action  for  a  nuieance. 

8.  Other  actions  relating  to  real  property. 

9.  ProviFioDB  applicable  to  two  or  more  of  the  actions  specUied  in  thit 

title. 

ARTICLE  FIRST. 
Action  to  recover  real  Property. 


I  1400.  Plaintiil  may  recover  damages 

with  the  land. 
1407.  Rente  and  profits  to  be  inclnded 

in  diunages. 
1486.  Mortgagee  cannot  maintain  ao> 

tlon. 

1499.  Action   cannot   be   maintained 

for  dower. 

1500.  Scpamte  action  by  joint  tenant 

or  tenant  in  common. 

1501.  Grantee  of  lands  held  adversely 

mtiy  maintain  action. 
IfiOe.  Aeainst    whom    action    to    be 
urooght. 
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S  1503.  Who  may  be  Jotoed  as  defend- 
ants. 

1504.  When  action  may  be  brooght 

for  non-payment  of  rent. 

1505.  Id.;   when  right  of  re-entry  is 

reserved  for  want  of  distreBs. 

1506.  Action  against  tenant;    when 

proceedings  to  be  stayed. 

1507.  Id.;  amount  of  rent  in  arrear  to 

be  stated  in  Judgment. 
1506,  1509.  Id.;  when  possession  to  be 

restored  to  defendant. 
1510.  Id.;  use  of  pro})erty,  when  eel 

off  against  renk 


§$  1496-1503        RECOVERING  REAL  PROPERTY.  tH 

I  ISll.  Pxoperty^^  claimed  fn  acdon ;  how  ferent  parcels. 

descnbed  in  complaiot.  %  1523.  Id.;  wlicn  different p^sonn  sue- 

1512,  Motion  for  plaintiff's  attorney  ceed  to  real  property  and  to 

to  produce  his  autbority.  rentfl  and  proms. 

ISSa.  Order  thereupon.  1584.  Bifect    of  indgment   rmdcved 

151<1  Ifividenee  of  authority.  after  trial  of  issue  of  fact* 

1515.  When  ouster  to  be  proved.  1525.  New  trial  may  be  granted. 

1516.  Rule,  'when  there  are   distinct  1526.  Effect  of  jadgmeni  by  default, 

occupants.  etc. 

1517.  The  last  section  qualified.  1587.  Id.;   exception  in  case  of  dl»- 

1518.  Wtien    plaintiff     may    recoVSer  ability. 

fl\gainet  one  defendant,  sub-  1588.  The  last,  three  soctiona  qoali- 

ject  to  rights  of  othem.  fled. 

1519.  Verdict,  etc.,  to  state  nature  of  1589.  Possession  not  to  be  changed  by 

plaintiff^s  estate.  vacating  of  judgment,  except, 

1589.  Bzpiration  of    plaintiff's    tiUe  etc.  • 

before  trial.  1630.  Evidence  on  new  trial. 

1821.  Abatement  of  action.  1531.  Damages  recoverable  ;  set-off^by 
1528.  Action  to  be  divided,  when  dif-  defendant. 

ferent  persons  succeed  to  dif- 

§  1496.  In  an  action  to  recover  real  property,  or  the  possession  thereof, 
the  plaintiff  may  demand  in  bis  complaint,  and  in  a  proper  case  recover, 
dameges  lor  withholding  the  property. 

§  1497.  Tho!^  damages  include  the  rents  and  profits  or  the  value  of  the 
use  and  occupation  of  the  property,  where  either  can  legally  be  racovered 
by  the  plaintiff. 

g  1496.  A  mortgagee,  or  his  assignee  or  other  representative,  cannot 
maintain  such  an  action,  to  recover  the  mortgaged  premises. 

§  1499.  Such  an  action  cannot  be  maintained,  in  a  case  where  an 
action  for  dower  may  be  maintained,  as  prescribed  in  article  third  of  this 
title. 

§  1500.  Where  two  or  more  persons  are  entitled  to  the  possession  of - 
real  property,  as  joint  tenants  or  tenants  in  common,  one  or  more  of  them 
may  maintain  snch  an  action,  to  recover  his  or  their  undivided  shares  in  the 
property,  in  any  case  where  such  an  action  might  be  maintained  by  all 

§  1501.  [ani'd  1882.]  Snch  an  action  may  be  maintained  by  a  grantee, 
his  heir  or  devisee  in  the  name  of  the  grantor,  or  hia  heir,  where  the  con- 
veyance, under  which  he  claims,  ia  void  because  the  property  conveyed  was 
hdid  adveraely  to  the  grantor.  The  plaintiff  must  *be  allowed  to  prove  the 
facts  to  bring  the  case  within  this  section,  in  such  an  action,  a  judgment 
against  the  plaintiff  shall  not  award  costs  to  the  defendant ;  but  when  the 
defendant  is  entitled  to  costs,  as  prescribed  in  section  three  thousand  two 
hundred  and  twenty-nine  of  this  act,  they  may  be  taxed,  and  the  person 
who  maintained  the  action  in  the  plaintiff's  name  may  be  compelled  to 
pay  the  same  as  prescribed  in  section  three  thousand  two  hundred  and 
ifwty-aeven  of  this  act 

g  1602.  Wh^re  the  complaint  demands  judgment  for  the  immediate  pos- 
Beseion  of  the  property,  if  the  property  is  actually  occupied,  the  occupant 
thereof  must  be  made  defendant  in  the  action.  If  it  is  not  so  occupied,  tiie 
action  must  be  brooght  against  some  person  exercising  acta  of  ownership 
thereupon,  or  claiming  title  thereto,  or  an  interest  therein,  at  the  time  of  the 
commencement  of  the  action. 

g  1503.  In  either  of  the  cases  specified  in  the  last  section,  any  other 
person  claiming  title  to,  or  the  right  to  the  possession  of,  the  real  property 
sought  to  be  recovered,  as  landlord,  remainderman,  reversioner,  or  other- 
wiie,  adversely  to  the  plaintiff,  may  be  joined  as  defendant  in  an  action 
tber^or. 

18 
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g  1504.  When  six  months*  rent  or  more  is  in  arrear,  upon  a  grant  reseiTi 
ing  rent,  or  upon  a  lease  of  real  property,  and,  the  *^rautor  or  lessor,  or  hid 
heir,  devisee,  or  assignee,  has  u  subsisting  right  by  law  to  re-en ler  for  the 
failpre  to  pay  the  rent,  be  may  maintain  an  action  to  recover  the  property 
granted  or  demised,  without  any  demand  of  the  rent  in  arrear,  or  re-entry 
on  the  property. 

g  1605.  Where  a  right  of  re-entry  is  reserved  and  given  to  a  grantor  or 
lessor  of  real  property,  in  default  of  a  sufficiency  of  goods  and  chattels 
whereon  to  distrain  for  the  satisfaction  of  rent  due,  the  re-entry  may  be 
made,  or  an  action  to  recover  the  property  demised  or  granted,  may  be 
maintained,  by  the  grantor  or  lessor,  or  his  heir,  devisee,  or  assignee,  at  any 
time  after  default  iu  the  payment  of  the  rent ;  provided  the  plamtifF,  at 
least  fifteen  days  before  the  action  is  commenced,  serves  upon  the  defendant 
a  written  notice  of  his  intention  to  re-enter,  personally,  or  by  leaving  it  at 
his  dwelling  house  on  the  premises,  with  a  person  of  suitable  age  and  dis- 
cretion ;  or,  if  the  defendant  cannot  be  found  with  due  diligence,  and  has 
no  dwelling  house  on  the  premises,  whereat  a  person  of  suitable  age  and 
discretion  can  be  found,  by  posting  it  in  a  conspicuous  place  on  the  prem- 
ises. 

g  1506.  At  any  time  before  final  judgment  for  the  plaintiff  is  rendered, 
and  the  judgment-roll  is  filed,  in  an  action  brought  as  prescribed  in  either 
of  the  last  two  sections,  the  defendant  may  pay  or  tender  to  the  plaintiff  or 
his  attorney,  or  pay  into  court,  all  the  rent  then  in  arrear,  with  interest  and 
the  costs  of  the  action  to  be  taxed ;  and  thereupon  the  complaint  must  be 
dismissed. 

§  1507.  In  sucli  an  action,  a  verdict,  report,  or  decision  in  favor  of  the 
plaintiff,  must  fix  the  amount  of  rent  in  arrear  to  the  plaintiff,  or,  if  judg- 
ment is  taken  by  default,  the  amount  thereof  must  be  ascertained  by  or 
under  the  direction  of  the  court ;  and,  in  either  case,  it  must  be  stated  in 
the  judgment. 

§  1508.  At  any  time  within  six  months  after  possession  of  the  property, 
awarded  to  the  plaintiff  in  such  an  action,  has  been  delivered  to  him,  by 
virtue  of  an  execution  issued  upon  a  judgment  rendered  therein,  the  de- 
fendant, or  any  person  vi,ho  has  succeeded  to  his  interest,  or  a  mortgagee  of 
the  lease,  or  of  any  part  thereof,  who  was  not  in  possession  when  final 
judgment  was  rendered,  may  pay  or  tender  to  the  plaintiff,  or  his  executor, 
administrator,  or  attorney,  or  may  pay  into  court,  for  the  use  of  the  person 
so  entitled  thereto,  the  amount  of  rent  in  arrear,  as  stated  in  the  judgment, 
and  the  costs  of  the  action,  with  interest,  and  all  other  charges  incurred  by 
the  plaintiff. 

g  1509.  Within  three  months  after  making  the  payment  or  tender,  the 
person  who  made  it,  or  his  representative,  may  apply  to  the  court  for  an  order 
that  possession  of  the  property  be  delivered  to  him ;  and  thereupon,  upon  proof 
of  the  facts,  and  payment  of  the  sum  due  by  reason  of  rent  accruing  since 
the  judgment  was  rendered,  and  upon  compliance  with  all  other-terms  to  be 
complied  with  by  the  grantee  or  lessee,  to  the  time  of  the  application,  the 
court  must  make  an  order,  directing  that  possession  of  the  property  be  de- 
livered to  the  applicant,  who  shall  hold  and  enjoy  the  same,  without  any 
new  grant  or  lease  thereof,  according  to  the  terms  of  the  original  grant  or 
lease.  Notice  of  the  application  must  be  served  upon  the  plaintiffs  at- 
torney. 

§  1510.  If  possession  of  the  property  recovered  has  been  delivered  to  tb« 
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plaintiff,  by  virtue  of  an  execution  issued  upon  a  judgment  in  the  action 
the  order  must  provide  for  eetting  off  the  sura  which  the  plaintiff  has  made, 
or  which  he  might,  without  wilful  neglect,  have  made,  of  the  property, 
during  the  possession  thereof,  against  the  rent  accruing  after  the  jiidgruei't 
was  rendered,  and  for  re-imbursement  to  the  applicant  of  the  balance,  if 
any,  of  the  sum  paid  into  court  by  him,  after  making  the  set-off  prescribed 
in  this  section. 

§  1611.  The  complaint  must  describe  the  property  claimed  with  com- 
mon certainty,  by  setting  forth  the  name  of  the  township  or  tract,  and  the 
number  of  tlie  lot,  if  there  is  any,  or  iu  some  other  appropriate  manner ;  bO 
that,  from  the  description,  possession  of  the  property  claimed  may  be  de^ 
livered,  where  the  plaintiff  is  entitled  thereto. 

§  1512.  A  defendant  in  an  action  to  recover  real  property  or  the  posses- 
sion thereof  may,  at  any  time  before  answering,  upon  an  affidavit  th»t  evi- 
dence of  the  authority  of  the  plaintiff's  attorney  to  commence  the  action  has 
not  been  served  upon  him,  apply,  upon  notice,  to  the  court  or  jt^dge  thereof, 
for  an  order  directing  the  attorney  to  produce  such  evidence. 

§  1613.  Upon  such  an  application,  the  court  or  judge  must,  in  a  proper 
case,  make  an  order,  requiring  the  plaintiff's  attorney  to  produce,  as  flirected 
therein,  evidence  of  his  authority  to  commence  the  action,  and  staying  all 
proceedings  therein,  on  the  part  of  the  plaintiff,  until  the  evidence. is  pro- 
duced. 

§  1614.  Any  written  request  of  the  plaintiff  or  his  agent  to  the  plaintiff's 
attorney,  to  commence  the  action,  or  any  written  recognition  of  his'  author- 
ity so  to  do,  verified  by  the  ufiidavit  of  the  attorney,  or  any  other  competent 
witness,  is  sufficient  presumptive  evidence  of  such  authority 

§  1616-  Where  the  action  is  brought  by  a  tenant  in  common,  or  a  joint 
tenant,  against  his  co-tenant,  the  plaintiff,  besides  proving  his  right,  must 
also  prove  that  the  defendant  actually  ousted  him,  or  did  some  other  act, 
amounting  to  a  total  denial  of  his  right. 

§  1616.  Where  there  are  two  or  more  defendants,  and  it  is  alleged,  in 
the  answer  of  either  of  them,  that  he  occupies  in  severalty,  or  tliat  he  and 
one  or  more  of  his  co-defendauts  occupy  jointly,  one  or  more  distinct  par- 
cels, and  that  one  or  more  other  defendants  possess  other  parcels,  in  sever- 
alty or  jointly,  the  court  may,  in  its  discretion,  upon  the  application  of  the 
plaintiff,  and  upon  such  teiMus  as  justice  requires,  direct  that  the  action  be 
divided  into  as  many  actions  as  are  necessary.  If  the  action  is  not  so  divi- 
ded, and  it  appears,  upon  the  trial,  that  the  allegation  is  true,  the  plaintiff 
must,  before  the  evidence  is  closed,  elect  against  which  defendant  or 
defendants  he  will  prot'^eed ;  and  a  judgment  dismissing  the  complaint  must 
thereupon  be  rendered,  in  favor  of  the  other  defendants. 

g  1617.  The  last  section  does  not  apply  to  a  case,  where  two  or  more 
defendants  occupy  different  apartments  in  a  building.  In  such  a  case,  in 
fln  action  to  recover  the  building  and  its  curtilage,  the  plaintiff  is  entitled 
to  judgment  jointly  against  all  the  defendants  who  are  liable  to  him. 

g  1618.  Section  one  thousand  five  hundred  and  sixteen  of  this  act  does 
mot  apply  to  a  case,  where  one  or  more  defendants,  answering  as  therein 
presented,  bold  under  another  defendant,  and  the  plaintiff  elects  to  proceed 
against  the  latter,  subject  to  the  rights  and  interests  of  the  former.  In  such 
a  case,  the  proceedings  against  the  defendants  so  answering  must  be  stayed 
until  final  judgment ;  and  if  the  plaintiff  recovers  final  judgment  against 


the  defendant,  under  whom  they  hold,  the  judgment  operates  as  a  transfer 
to  the  plaintiff  of  that  defendant's  right,  title,  and  interest,  and  the  costs  of 
the  defendant  or  defendants  so  answering  are  in  the  discretion  of  the 
oourt 

§  1619.  A  verdict,  report,  or  decision,  in  favor  of  the  plaintiff,  in  %n 
action  specified  in  this  article,  must  specify  the  estate  of  the  plaintiff  in  the 
property  recovered,  whether  it  is  in  fee,  or  for  life,  or  for  a  term  of  years, 
stating  for  whose  life  it  is  or  specifying  the  duration  of  the  term,  if  the 
estate  is  less  than  a  fee. 

§  ld20.  If  the  right  or  title  of  the  plaintiff,  in  an  action  specified  in  this 
article,  ezpirtes  after  the  commencement  of  the  action,  but  before  the  trial, 
and  he  would  have  been  entitled  to  recover,  but  ^r  the  expiration,  the  ver- 
dict, report,  or  decision  must  be  rendered  according  to  the  fact ;  and  the 
plaintiff  is  entitled  to  judgment  for  his  damages  for  the  withholding  of  the 
property,  to  the  time  when  his  right  or  title  so  expired. 

§  1521.  The  provisions  of  title  fourth  of  chapter  eighth  of  this  act,  as 
applied  to  an  action  specified  in  this  article,  are  subject  to  the  qualification 
that  the  court  may,  in  its  discretion,  proceed  as  prescribed  either  in  that 
title  Qr  in  the  next  two  sections. 

§  1622.  Where,  upon  the  death  of  a  party,  different  persons  succeed  tothe 
decedent's  title  to,  or  interest  in,  different  distinct  parcels  of  the  property 
sought  to  be  recovered,  the  court  may,  upon  motion,  and  upon  such  terms 
a^  justice  requires,  direct  that  the  action  be  divided  into  as  many  actions  as 
are  necessary ;  and  that  the  successor  to  the  title  or  interest  of  the  dece- 
dent, to'or  in  each  distinct  parcel,  be  substituted  as  plamtiff  or  defendant 
as  the  case  requires,  in  the  action  relating  thereto. 

§  1623.  Where  the  plaintiff  seeks  to  recover  damages  for  withholding 
the  property,  and,  upon  the  death  of  a  party,  different  persona;^ucceed  to 
the  decedent's  right  to  or  liability  for  those  damages,  and  to  his  title  to  or 
interest  in  the  property,  the  court  may,  upon  motion  made  upon  notice  to 
the  persons  to  be  affected,  and  upon  such  terms  as  justice  requires,  direct 
the  action  to  be  divided  into  two  actions,  one  to  recover  the  possession  of 
the  property,  with  the  rents  and  profits  thereof  accruing  alter  the  deced- 
ent's death;  the  other  to  recover  the  damages  accruing  before  his  death; 
and  that  the  successor  in  interest  of  the  decedent,  with  respect  to  the  cmiso 
of  action  in  each  action,  be  substituted  as  plaintiff  or  defendant  therein,  as 
the  case  requires. 

§  1524.  Except  in  a  case  where  it  is  otherwise  expressly  prescribed  in 
this  act,  a  final  judgment  in  an  action  specified  in  this  article,  rendered  upon 
the  trial  of  an  issue  of  fact,  is  con6lnsive,  as  to  the  title  established  in  the 
action,  upon  each  party  against  whom  it  is  rendered,  and  every  person 
claiming  from,  through,  or  under  him,  by  title  accruing,  either  after  the 
judgment-roll  is  filed,  or  after  a  notice  of  the  pendency  of  the  action  is  filed 
in  the  proper  county  clerk's  ofl^ce,  as  prescribed  in  article  ninth  of  this  title. 

§  1525.  The  court,  at  any  time  within  three  years  after  such  a  judgment 
is  rendered,  and  the  judgment- roll  is  filed,  upon  the  application  of  the  party 
against  whom  it  was  rendered,  his  heir,  devisee,  or  assignee,  and  upon  pay- 
ment of  all  costs,  and  all  damages,  other  than  for  rents  and  prafits  or  for 
use  and  occupation,  awarded  thereby  to  the  adverse  party,  must  make  an 
order  vacatmg  the  judgment,  and  granting  a  new  trial  in  the  action.  The 
court  upon  a  like  application,  made  within  two  years  after  the  second  final 
judgment  is  rendered^  and  the  judgment-roll  is  filed,  may  niake  an  order 
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vacating  the  second  judgment,  and  granting  a  new  trial,  npon  the  liko  tcfm!^, 
if  It  is  satisfied  that  justice  will  be  thereby  promoted,  and  the  rights  of  the 
parties  more  satisfactorily  ascertained  and  established.  Not  more  tflaii  two 
new  trials  shall  be  granted  under  this  section. 

§  1526.  A  final  judgment  for  the  plaintiff,  rendered  in  an  action  specfied 
in  this  article,  otherwise  than  upon  the  trial  of  an  issue  of  fact,  is,  after 
the  expiration  of  three  years  from  the  filing  of  the  judgment-roll,  conclusive 
upon  the  defendant,  and  every  person  claiming  from,  through,  or  under  him, 
by  title  accruing,  either  after  the  judgment-roll  is  filed,  or  after  a  notice  of 
the  pendency  of  the  action  is  filed  in  the  proper  county  clerk^s  office,  as 
prescribed  in  article  ninth  of  this  title.  Bat  within  five  years  after  the 
judgment-roll  i»  filed,  the  court,  upon  the  application  of  the  defendant,  bis 
heir,  devisee,  or  assignee,  and  upon  payment  of  all  costs  and  damages 
awarded  to  the  plaintiff,  must  make  an  order  vacating  the  judgment,  and 
granting  a  new  trial,  if  it  is  satisfied  that  justice  will  be  thereby  promoted, 
and  the  rights  of  the  parties  more  satisfactorily  ascertained  and  established  ; 
but  not  otherwise. 

§  1627.  In  a  case  specified  in  the  last  section,  if  the  defendant  is,  at  the 
time  of  the  filing  of  the  judgment-roll,  either : 

1 .  Within  the  age  of  twenty-one  years  ;  or, 

2.  Insane;  or, 

8.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  conviction  of 
a  criminal  offence,  for  a  term  less  than  lor  life ; 

The  time  of  such  a  disability  is  not  a  part  of  the  three  years,  specified  in 
the  last  seetiou ;  but  such  a  defendant,  his  heir,  devisee,  or  assignee,  may 
commence  an  action  for  the  recovery  of  the  real  property  claimed,  at  any 
time  within  three  years  after  the  disability  ceases  ;  but  not  afterwards. 

§  1528.  The  last  three  sections  are  not  applicable,  where  the  action  is 
founded  upon  an  allegation  of  r^nt  in  arrear ;  or  in  a  case  to  which  section 
four  buiidred  and  forty-fire  of  this  act  is  applicable. 

§  1629.  Where  the  plaintiff  has  taken  possession  of  real  property,  by 
virtue  of  a  final  judgment,  his  possession  shall  not  be  in  any  way  affecteo 
by  (he  vacating  of  the  judgment,  except  as  prescribed  in  section  one 
thousand  five  hundred  and  twenty-five  or  section  one  thousand  five  hundred 
and  twenty-six  of  this  act.  In  such  a  case,  if  the  defendant  thereafter  re- 
covers final  judgment  in  the  action,  it  must  award  to  him  the  restitution  of 
the  possession  of  the  property ;  and  he  may  have  au  execution  thereupon 
for  the  delivery  of  the  possession  to  him,  as  if  he  was  plaintiff. 

§  1630.  Upon  a  new  trial,  granted  as  prescribed  in  this  article,  the  de- 
fendant may  show  any  matter  in  defence,  which  he  might  show  to  entitle 
him  to  recover  the  possession  of  the  property,  if  he  was  plaintiff  in  the 
action. 

§  1§31.  In  an  action,  brought  as  prescribed  in  this  article,  the  plaintiff, 
where  be  raooversjadgmeni  for  the  property,  or  possession  of  the  property, 
is  entitled  to  recover,  as  damages,  the  rents  and  profits  or  the  value  of  the 
use  and  occupation  of  the  real  property  recovered,  for  a  term  not  exceeding 
six  years;  but  .the  damages  shall  not  include  the  value  of  the  use  of  any 
improvements  made  by  the  defendant,  or  those  under  whom  he  claims. 
Where  permanent  improvements  have  been  made,  in  good  faith,  by  the  de- 
fendant, or  those  under  whom  he  claims,  while  holding,  under  color  of  title, 
adversely  to  the  plaintiff,  tite  value  thereof  must  be  allowed  to  the  defend- 
ant, in  ftKiacttou  of  the  damages  of  the  plaintiff,  bat  not  beyond  the  amount 
oi  those  damages. 
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ARTICLE  SECOND. 
Action  for  Pa&tition, 


I  15A2.  When  actioii  for  partition  may 
be  brought. 

1533.  Id.;  by  remainderman. 

1534.  Id.;  by  an  infant. 
•1585.  Gaardian  ad  litem  ;   how  ap- 

poiiiied. 
1536.  Security. 
4537.  When  heir  may  maintain  action 

for  partition  of  devised  prop^ 

erty. 
1588.  Who  must  be  parties. 

1539.  Who  may  lie  made  parties. 

1540.  Id. ;  as  to  pensons  having  liens.. 

1541.  Provision,  where  a  party  is  un* 

known. 

1542.  Complaint  to  state  interests  of 

parties. 

1543.  Title  of  parties  may  be  tried. 

1544.  Issues  oT  fact  triable  by  lury. 

1545.  When  title  to  oe  ascertamed  by 

the  court. 

1546.  Interlocutory  judgment. 

1547.  Partial  partition  ;  when  made. 

1548.  Shares  may  be  set  off  in  com- 

mon. 

1549.  Appointment  of  commissioners^ 

1550.  Commi:>sioner8  to  be  sworn,  etc 

1551.  Id.;  when  to  make  partition. 
1552  Partition ;  how  made. 

1553.  Provision  where  there  is  a  par* 

ticular  estate. 

1554.  Report  of  commissioners. 

1555.  Fees  and  expenses. 

1556.  Confirming  or  setting  aside  re- 

port. 

1557.  Final  judgment  on  report.    Sf- 

feet  thereof. 

1558.  Jadi>;ment  must  direct  deiivcvy 

of  possession. 

1559.  Costs  ;     Low    awarded.      M. ; 

against  unknown  partie». 

1560.  Sale  of  property  ;  when  directed. 
4561.  Reference  to  inquire  as  to  oied^ 

itors. 
1562.  Duty  of  referee. 
i563.  Money  to  be  paid  into  cooxk 

§  1532.  Where  two  or  more  persona  hold  and  are  in  possession  of  real 
property,  as  joint  tenants  or  as  tenant  in  common,  in  which  either  of  them 
lias  an  estate  of  inheritance,,  or  for  life,  or  for  years,  any  one  or  more  of 
tliem  may  maintain  an  action  for  the  partition  of  the  properly,  according  to 
the  i-espective  rights  of  the -persons  interested  therein;  and  for  a  Bale 
thereof,  if  it  appears  that  a  partition  thereof  cannot  be  made,  without  great 
prejudice  to  the  owners. 

^  1533,  lam-d  1887.]  Where  two  or  more  persons  hold  as  jo'nt  tenants 
or  as  tenants  in  common,  a  Tested  remainder  or  revlersion,  any  one  or 
more  of  them  may  maintain  an  action  for  the  partition  of  the  real  property 
to  which  it  attachesi  aooordin;;  to  their  respeotire  shares  therein,  sabject 
to  the  interest  of  the  person  holding  th6;partioular  estate  therein,  but  no 
sale  of  the  premises  in  snch  an  action  shnll  be  made  except  by  and  with  the 
consent  in  writing,  to  be  acknowledged  c  r  proved  ana  certified  in  like 
manner  as  a  deed,  to  be  recorded  by  the  person  or  persons  owning  and  hold- 
ing snch  particular  estate  or  estates ;  and  if  in  inch  an  action  it  shall  appear 


S  1564.  Application  for  money. 

1565.  Payment  of  incumbiancea. 

1566.  Other  parties  not  to  be  delayed 

1567.  Sale  off  dower  interest. 

1568.  Purchaser  to  bold  the  property 

free  therefrom. 

1569.  Gros»  earn  to  be  paid  to  or  in- 

vested for  tenant  in  dower, 
etc 

1570.  Interests  of  owners  of   fbtort 

estates  to  be  protected. 
1671.  Married   woman    may    release 

her  interest. 
1572.  Unlvnown  owners. 
1578.  8ale:  terms  of  credit  thereupon 

1574.  Credit ;  how  secured. 

1575.  Separate  securities. 

1576.  Report  Of  sale. 

1577.  Final  Judgment ;  eilect  thereof. 

1578.  Id.;  effect  thereof  upon  incnm- 

brancers. 

1579.  Costs  and  expenses ;  how  paid 

1580.  Dintribntion  of  proceeds. 

1581.  Shares  of  infants. 

158S.  Id.;    of  unknown  and  absent 

owners. 
1588.  Id.;    of  tenants    of  particnlai 

estates. 

1584.  Court  may  require  secnrity  to 

refund. 

1585.  Secnrity  to  be  taken  in  name  of 

county  treasurer. 

1586.  Action  thereupon. 

1587.  Compensation  to  equalixe  pa» 

tiiion. 

1588.  Proceedings  on  death  of  partlea 

1589.  Rents,  etc.,  may  be  adjusted. 

1590.  Partition  by  guardian  of  infant 

committee  of  Innatic,  etc. 

1591.  Contents  of  petition. 

1592.  Court  may  authorize  partition. 
15ii8.  Effect  of  releases. 

1594.  When  the  SUte  is  interested. 

1595.  Exemplified   copy  of  judgment 

may  be  recorded. 
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in  luiy  stage  theieof  that  partition  or  sale  cannot  be  made  without  great 
prejudice  to  the  owners,  the  complaint  must  be  dismissed.  The  dismigs'ti 
of  the  complaint,  as  herein  provided,  shall  not  aflfect  the  right  of  any  party 
to  bring  %  new  action,  after  the  deteimination  of  such  particular  t  state. 

§  1534.  An  action  for  the  partition  of  real  property  phall  not  be  brought 
by  an  infant,  except  by  the  written  authority  of  the  surrogate  of  the  wunty 
in  which  the  property,  or  a  part  thereof,  is  situated.  The  authority  shall 
not  be  given,  unless  the  surrogate  is  satisfied,  by  affidavit  or  other  compe- 
tent evidence,  that,  the  interests  of  the  infant  will  be  promoted  by  bringing 
the  action.  A  judgment  for  a  partition  or  sale  shall  not  be  rendered  in  such 
an  action,  unless  the  court  is  satisfied  that  the  interests  of  the  infant  will 
be  promoted  thereby,  and  that  fact  is  expressly  recited  in  the  judgment. 

§  1536.  A  guardian  ad-  litem  for  an  infant  party,  in  an  action  for  parti- 
tion, can  be  appointed  only  by  the  court. 

§  1536.  [am^d  1884.]  The  security  to  be  given  by  the  guardian  pp 
litem  for  an  infant  party  in  an  action  for  partition  must  be  a  bond,  to  the 
people  of  this  state,  executed  by  him  and  one  or  more  sureties  as  the  court 
directs,  in  a  sum  fixed  by  the  court  conditioned  for  the  faithful  discharge  of 
the  trust  committed  to  him  as  guardian,  and  to  render  a  just  and  true 
account  of  his  guardianship  in  any  court  or  place  where  thereunto  required. 
The  bond  must  be  filed  with  the  clerk  before  the  guardian  enters  upon  the 
execution  of  his  duties,  and  it  cannot  be  dispensed  with  although  he  is  the 
general  guardian  of  the  infant. 

§  1637.  A  person  claiming  to  be  entitled,  as  a  joint  tenant  or  a  tenant 
in  common,  by  reason  of  his  being  an  heir  of  a  person  who  died,  holding 
and  in  possession  of  real  property,  may  maintain  an  action  for  the  partition 
thereof,  whether  he  is  in  or  out  of  possession,  notwithstanding  an  apparent 
devise  thereof  to  another  by  the  decedent,  and  possession  under  such  a 
devise.  But  in  such  an  action,  the  plaintiff  must  allege  and  establish  that 
the  apparent  devise  is  void. 

§  1538.  Every  person  having  an  undivided  share,  in  possession  or  other- 
wise, in  the  property,  as  tenant  in  fee,  for  life,  by  the  curtesy,  or  for  years  ; 
every  person  entitled  to  the  reversion,  remainder,  or  inheritance  of  an  un- 
divided share,  after  the  determination  of  a  particular  estate  therein  ;  every 
person  who,  by  any  contingency,  contained  in  a  devise,  or  grant,  or  other- 
wise, is  or  may  become  entitled  to  a  beneficial  interest  in  an  undivided 
ehare  thereof ;  every  person  having  an  inchoate  right  of  dower  in  an  undi- 
vided share  in"the  property ;  and  every  person  having  a  right  of  dower  in 
the  property,  or  any  part  thereof,  which  has  not  been  admeasured,  must  be 
made  a  party  to  an  action  for  partition.  But  no  person,  other  than  a  joint 
tenant  or  a  tenant  in  common  of  the  property,  shall  be  a  plaintiff  in  the 
action. 

§  1639.  The  plaintiff  may,  at  his  election,  make  a  tenant  in  dower,  by 
the  curtesy,  for  life,  or  for  years,  of  the  entire  property,  or  a  creditor,  or 
other  person,  having  a  lien  or  interest,  which  attaches  to  the  entire  prop- 
erty, a  defendant  in  the  action.  In  that  case,  the  final  judgment  may  either 
award  to  Bucb  a  party  his  or  her  entire  right  and  interest,  or  the  proceeds 
thereof,  or  may  reserve  and  leave  unaffected  his  or  her  right  and  interest, 
or  any  poirtion  thereof.  A  person  specified  in  this  section,  who  ia  not  made 
a  party,  is  not  affected  by  the  judgment  in  the  action. 

§  1540.  The  plaintiff  may,  at  bis  election,  make  a  creditor,  having  a 
lien  on  an  undivided  share  or  interest  in  the  property,  a  defendant  in  the 
action.  In  that  case,  be  must  set  forth  the  nature  of  the  lien,  and  specify 
(he  share  or  interest  to  which  it  attaches.    If  partition  of  the  property  is 
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mode,  the  lien,  whether  the  creditor  is  or  is  not  made  a  party,  shfUl  then^ftcr 
attaeli  only  to  the  share  or  interest  assigned  to  the  party  upon  whose  sbarft 
or  interest  the  lien  attached  ;  which  must  be  first  charged  with  its  just  pro- 
portion of  the  costs  and  expenses  of  the  action,  in  preference  to  the  lien. 

g  1541.  Where  a  defendant  having  a  share  or  interest  in  the  property 
is  unknown,  or  where  his  name  or  part  <^f  his  name  is  unknown,  and  the 
summons  is  served  upon  him  by  publication,  or  without  the  State,  pursuant 
to  an  order  for  that  purpose,  as  prescribed  in  article  second  of  title  first  of 
chapter  fifth  of  this  act,  the  notice  subjoined  to  the  copy  of  the  summons 
as  published,  or  served  thcru with,  must,  in  addition  to  the  mattera  required 
in  that  article,  state  briefly  the  object  of  the  action,  and  coutein  a  brief 
description  of  the  property. 

§  1642.  The  complaint  must  describe  the  property  with  common 
certainty,  and  must  specify  the  rights,  shares,  and  interests  therein  of  all  1 
the  parties,  as  far  as  the  same  are  known  to  the  plaintiff.  If  a  party,  or 
the  share,  right,  or  interest  of  a  party,  is  unknown  to  the  plaintiff ;  or  if  a 
share,  right,  or  interest  is  uncertain  or  contingent ;  or  if  the  ownerahip  of 
the  inheritance  depends  upon  an  executory  devise ;  or  if  a  remainder  is  a 
contingent  remainder,  so  that  the  party  cannot  be  named ;  that  fact  must 
also  be  stated  in  the  complaint. 

g  1543.  The  title  or  interest  of  the  plaintiff  in  the  prqperty,  as  stated  in 
the  complaint,  may  be  controverted  by  the  answer.  The  title  or  interest  of 
any  defendant  in  the  property,  as  stated  in  the  complaint,  may  also  be  con- 
troverted by  his  answer,  or  the  answer  of  any  other  defendant ;  and  the  title 
or  interest  of  any  defendant,  as  stated  in  his  answer,  may  be  controverted 
by  the  answer  of  any  other  defendant.  A  defendant,  thus  controverting 
the  title  or  interest  of  a  co-defendant,  must  comply  with  section  five  hun- 
dred and  twenty-one  of  this  act.  The  issues,  joined  as  prescribed  in  this 
section,  must  be  tried  and  determined  in  the  action. 

§  1544.  An  issue  of  fact  joined  in  the  action  is  triable  by  a  jury.  Un> 
less  the  court  directs  the  issues  to  be  stated,  as  prescribed  in  section  nine 
hundred  and  seventy  of  this  act,  the  issues  may  be  tried  upon  the  pleadings. 

§  1545.  Where  a  defendant  has  made  default  in  appearing  or  pleadii^, 
or  where  a  party  is  an  infant^  the  court  must  ascertain  the  rights,  shares, 
and  interests  of  the  several  parties  in  the  property,  by  a  reference  or  other- 
wise, before  interlocutory  judgment  is  rendered  in  the  action. 

§  1546.  The  interlocutory  judgment  must  declare  what  is  the  right, 
share,  or  interest  of  each  party  in  the  property,  as  far  as  the  same  has  l^n 
ascertained,  and  mast  determine  the  rights  of  the  parties  therein.  Where 
it  is  found,  by  the  verdict,  report,  or  decision,  or  where  it  appears  to  the 
court,  upon  an  application  for  judgment  in  favor  of  the  plaintiff,  that  the 
property,  or  any  part  thereof,  is  so  circumstanced  that  a  partition,  thereof 
cannot  be  made  without  great  prejudice  to  the  owners,  the  iaterlooutory 
judgment,  except  as  otherwise  expressly  prescribed  in  this  article^  must 
direct  that  the  property,  or  the  part  thereof  whi<}h  is  so  circurostanoiBd,  be 
sold  at  public  auction.  Otherwise,  an  interlocutory  judgment  m  favor  of  the 
plaintiff,  must  direct  that  partition  be  made  between  the  parties,  according 
to  their  respective  rights,  shares,  and  interests. 

§  1547.  Where  the  right,  share,  and  interest  of  a  party  has  been  asoeiw 
tained  and  determined,  and  the  rights,  shares,  or  interests  of  the  other 
parties,  as  between  themselves,  remain  unascertained  6r  undertemined,  tb*. 
bil^rlooiitory  judgment  for  a  partition,  rendered  aa  preseribtd  i«  the  Usi 
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Bection,  must  direct  a  partition,  as  between  the  party  whoM  sbare  htm  bem 
so  determined  and  the  other  parties  to  the  octkm.  Where  the  rights^ 
shares,  and  interests  of  two  or  more  parties  have  been  thus  ascertained  and 
determined,  the  interlocutory  judgment  may  also  direct  the  partition  amonf; 
them  of  a  part  of  the  property,  proportionate  to  their  aggregate  shares.  Iii 
either  case,  the  court  may,  fiit)m  time  to  time,  as  the  other  rights,  sliares, 
and  interests  are  ascertained  and  determined,  render  an  interlocutory  judg- 
ment, directing  the  partition,  in  like  manner,  of  tho  remainder  of  the  prop* 
erty.  Where  an  interlocutory  judgment  is  rendered,  in  a  case  specified  in 
this  section,  the  court  may  direct  the  action  to  be  severed,  and  final  judg* 
ment  to  bo  rendered,  with  respect  to  the  portion  of  the  proi^erty  set  apart 
to  the  parties,  whose  rights,  sbai'cs,  and  interests  are  determined,  leaving 
the  action  to  proceed  as  against  the  other  parties,  with  respect  to  the  re* 
mainder  of  the  property ;  and,  if  necessary,  the  court  may  direct  that  one 
of  those  parties  be  substituted  as  plaintiff. 

§  1548.  Where  two  or  more  parties,  to  an  action  for  partition,  make  it 
appear  to  the  court,  that  they  desire  to  enjoy  their  shares  in  common  with 
each  other,  the  interlocutory  judgment  may,  in  the  discretion  of  tlie  court, 
direct  partition  to  be  so  made,  as  to  set  off  to  them  their  shares  of  the  real 
property  partitioned,  witlioot  partition  as  between  themselves,  to  be  held  by 
them  in  common. 

§  1649.  Where  the  interlocutory  judgment,  in  an  action  for  partitjon, 
directs  a  partition,  it  must  designate  three  reputable  and  disinterested  free- 
holders as  ocHmoissioners,  to  make  the  partition  so  directed. 

§  1650.  Each  of  the  commissioners  must,  before  entering  upon  the  exe- 
cution of  his  duties,  subscribe  and  take  an  oath  before  an  officer  specified 
in  section  eight  hundred  and  forty-two  of  this  act,  to  the  effect  that  be  will 
faithfully,  honestly,  and  impartially  discharge  the  trust  reposed  in  him. 
Each  commissioner's  oath  must  be  filed  with  the  clerk,  before  he  enters 
upon  the  execution  upon  his  duties.  The  court  may,  at  any  time,  remove 
either  of  the  commissioners.  If  either  of  them  dies,  resigns,  neglects  or 
refuses  to  serve,  or  is  removed,  the  court  may,  from  time  to  time,  by  order, 
appointi  another  person  in  his  place. 

§  1661.  The  commissioners- must  forthwith  proceed  to  make  partition, 
as  directed  by  the  interlocutory  judgment,  unless  it  appears  to  them,  or  a 
majority  of  them,  that  partition  thereof,  or  of  a  particular  lot,  tract,  or 
other  portion  thereof,  cannot  be  made,  without  great  prejudice  to  the 
owners ;  in  which  case,  they  must  make  a  written  report  of  that  fact  to  the 
court. 

g  1562.  In  making  the  partition,  the  commissioners  mu^t  divide  the 
property  into  distinct  parcels,  and  allot  the  several  parcels  thereof  to  the 
respectiTe  parties,  quality  and  quantity  being  relatively  considered,  accord- 
ing to  the  respective  rights  and  interest  of  the  parties,  as  fixed  by  the  inter- 
locutory judgment.  They  must  designate  the  several  parcels  by  posts, 
stones,  or  other  permanent  monuments.  They  may  employ  a  surveyor, 
with  the  necessary  araistants,.  to  aid  them  in  so  doing. 

§  1553.  Where  a  party  has  a  right  of  dower  in  the  property,  or  a  part 
thereof,  which  has  not  been  admeasured,  or  has  an  estate  by  the  curtesy, 
for  life,  or  for  years,  in  an  undivided  share  of  the  property,  the  commission- 
ers may  allot  to  that  party  his  or. her  share  of  the  property,  without  refer- 
ence to  the  duration  of  the  estate.  And  they  may  make  partition  of  the 
•hare,  so  allotted  to  that  party,  aniong  the  parties  who  are  entitled  to  the 
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remainder  or  reversion  Uieieof,  to  be  enjoyed  by  them  upon  the  determina- 
tion of  the  particular  estate,  where,  in  the  opinion  of  the  commissioners, 
such  a  partition  can  be  made  without  prejudice  to  the  rights  of  the  par> 
ties. 

§  1664.  All  the  commissioners  must  meet  together  in  the  performance 
of  any  of  their  duties ;  but  the  acts  of  a  majority  so  met  are  valid.  They, 
or  a  majority  of  them,  must  make  a  full  report  of  their  proceedings,  under 
their  hands,  specifying  therein  the  manner  in  which  they  have  discharged 
their  trust,  describing  the  property  divided,  and  the  share  or  interest  in  a 
share,  allotted  to  each  party,  with  the  quantity,  courses,  and  distances,  or 
other  particular  description  of  each  share,  and  a  description  of  the  posts, 
stones,  or  other  monuments ;  and  specifying  the  items  of  their  charges. 
Their  report  must  be  acknowledged  or  proved,  and  certified,  in  like  manner 
as  a  deed  to  be  recorded,  and  must  be  tiled  in  the  office  of  the  clerk. 

g  1666.  The  fees  and  expenses  of  the  commissioners,  including  the  ex- 
pense of  a  survey,  when  it  is  made,  must  be  taxed  under  the  direction  of 
the  court ;  and  the  amount  thereof  must  be  paid  by  the  plaintiff,  and 
allowed  as  part  of  his  costs. 

§  1666.  The  court  must  confirm  or  set  aside  the  report,  and  may,  if  nec- 
essary, appoint  new  comroiHsioners,  who  must  proceed  as  directed  in  this 
article. 

§  1667.  Upon  the  ronfirmation,  by  the  court,  of  the  report  of  the  com- 
missioners making  pf«rtition,  final  judgment,  that  the  partition  be  firm  and 
effectual  forever,  must  be  rendered,  which  is  binding  and  conclusive  upon 
the  following  persons : 

1.  The  plaintiff ;  each  defendant  upon  whom  the  summons  was  served, 
either  personally,  or  without  the  State,  or  by  publication,  pursuant  to  an 
order  obtained  for  that  purpose,  as  prescribed  in  chapter  fifth  of  this  act ; 
and  the  legal  representatives  of  each  party,  specified  in  this  subdivision.  So 
much  of  section  four  hundred  and  forty-five  of  this  act,  as  requires  the 
court  to  allow  a  defendant  to  defend  an  action,  after  final  judgment,  does 
not  apply  to  an  action  for  partition. 

2.  Each  person  claiming  from,  through,  or  under  such  a  party,  by  title 
accruing  after  the  filing  of  the  judgment-roll,  or  after  the  filing,  in  the 
proper  county  clerk's  office,  of  a  notice  of  the  pendency  of  the  action,  aa 
prescribed  in  article  ninth  of  this  title. 

8.  Each  person  not  in  being  when  the  interlocutory  judgment  is  rendered, 
who,  by  the  happening  of  any  contingency,  becomes  afterwards  entitled  to  a 
beneficial  interest  attaching  to,  or  an  estate,  or  interest  in,  a  portion  of  the 
I^^perty,  the  person  first  entitled  to  which,  or  other  virtual  representative 
whereof,  was  a  party  specified  in  the  first  subdivision  of  this  section. 

But  this  section  docs  not  apply  to  a  party,  whose  right  and  interest  are 
expressly  reserved  and  left  unaffected,  as  prescribed  in  section  one  thou- 
sand five  hundred  and  thirty-nine  of  this  act,  or  to  a  person  claiming  from, 
through,  or  under  such  a  party 

§  1668.  The  final  judgment  must  also  direct  that  each  of  the  parties, 
who  is  entitled  to  possession  of  a  distinct  parcel  allotted  to  him,  be  let  into 
the  possession  thereof,  either  immediately,  or  after  the  determination  of  the 
particular  estate,  as  the  case  reqtiires. 

§  1669.  The  final  judgment  for  the  partition  of  the  property  must  also 
award,  that  each  defendant  pay  to  the  plaintiff  his  proportion  of  the  plaint- 
iff ^s  costs,  including  the  extra  allowance.  The  sum  to  tc  paid  by  each 
must  be  fixed  by  the  court,  according  to  the  respective  rights  of  the  parties. 


and  specified  in  the  jadgment.  If  a  defendant  is'^Unkiidtvil)  h\d  ptoporlion 
of  the  C06t3  must  be  tiled  and  specified  in  like  nijinner.  An  execution 
against  an  unknown  d  fcndant  may  be  issued^  to  collect  the  costs  awarded 
against  him,  as  if  he  was  named  in  the  Judgment ;  and  his  right,  phare,  or 
interest  in  the  property  may  be  sold  by  virtue  thereof,  as  if  he  was  named 
in  the  execution. 

§  1560.  If  the  commissioners,  or  a  majority  of  theiu,  report  that 
the  property,  or  a  particular  lot,  tract,  or  other  portion  •  thereof,  is  so- 
circumstanced,  that  a  partition  thereof  cannot  be  made,  without  great  pre- 
judice to  the  owners  thereof,  the  court,  if  it  is  satisfied  that  the  report  i^- 
just  and  correct,  may  thereupon,  except  as  otherwise  expressly  prescribed 
in  this  article,  modify  the  interlocutory  judgment,  or  render  a  supplemental 
interlocutory  judgment,  reciting  the  .  facts,  and  directing  that  the  property^, 
or  the  distinct  parcel  thereof  so  circumstanced,  be  sold  by  a  referee,, 
designated  in  the  judgment,  or  by  the  sheriff. 

g  1561.  Before  an  interlocutory  judgment  for  the  sale  of  real  property 
Is  rendered,  in  an  action  for  partition,  the  court  must,  either  with  or  without 
application  by  a  party,  direct  a  reference,  to  ascertain  whether  there  is  any 
creditor,  not  a  party,  who  has  a  lien  on  the  undivided  share  or  interest  of 
any  party.  But  the  court  may  direct  or  dispense  with  such  a  reference,  in 
its  discretion,  where  a  party  produces  a  search,  certified  by  the  clerk,  or  by 
the  clerk  and  register,  as  the  case  requires,  of  the  county  where  the  prop* 
erty  is  situated ;.  and  it  appears  therefrom,  and  by  the  affidavits,  if  any,  pro*  - 
duced  there withj  that  there  is  no  such  outstanding  lien. 

§  1562.  [am*d  1887.]  Where  a  reference  is  directed,  as  prescribed  in  the 
last  section,  the  referee  most  cause  a  notice  to  be  published  once  in  each 
week  forteix  successive  weeks  in  snch  newspaper  published  in  the  county 
wherein  the  place  of  trial  is  designated  as  shall  be  designated  by  the  court 
directing  said  reference,  and  also  in  a  newspaper  published  in  each  coimty 
wherein  the  property  is  situated,  requiring  each  person  not  a  party  to  the 
action,  who,  at  the  date  of  the  order,  had  a  lien  upon  any  undivided  share 
or  interest  in  the  property,  to  appear  before  the  referee,  at  a  specified 
place,  and  on  or  before  a  specified  day,  to  prove  his  lien,  and  tibie  true 
amount  due  or  to  become  due  to  him  by  reason  thereof.  The  referee  must 
report  to  the  court,  with  all  convenient  speed,  the  name  of  each  creditor 
whose  lien  is  satisfactorily  proved  before  him,  tl^e  nature  and  c  xtent  of 
the  lien,  the  date  thereof,  and  the  amount  due  or  to  become  due  thereupon. 

§  1563.  If  it  appears  by  the  pleadings,  or  by  the  evidence  in  the  action, 
or  by  the  report,  that  there  was,  at  the  date  of  the  order,  any  existing  lien 
upon  the  share  or  interest  of  a  party  in  the  property,  the  interlocutory  judg- 
ment, directing  the  sale,  must  also  direct  the  officer  making  it  to  pay  into 
courtHhe  portion  of  the  money,  arising  from  the  sale  of  the  share  or  inter- 
est of  that  party,  after  deducting  the  portion  of  the  costs  and  expenses  for 
which  it  is  liable. 

g  1564.  Where  money  is  paid  into  court,  in  a  case  specified  in  the  Inst 
section,  the  party  may  apply  to  the  court  for  an  order  directing  that  the 
money,  or  such  part  therof  as  he  claims,  be  paid  to  him.  Upon  such  an 
application,  Jie  must  produce  the  following  papers : 

1.  An  affidavit,  made  by  himself,  or,  if  a  sufficient  excuse  is  shown,  by 
bis  agent  or  attorney,  stating  the  true  amount  actually  due  on  each  incura* 
brance,  and  the  name  and  residence  of  the  owner  of  the  incumbrance,  as  far 
as  they  are  known,  or  can  be  ascertained  with  due  diligence. 

2.  An  affidavit,  showing  service  of  a  notice  of  the  application  upon  each 
•wner  of  an  incumbrance.    Service  of  the  notice,  withio  the  State,  must  b« 
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personal,  or  by  leaving  it  at  Jrhe  owner's  residence,  with  some  person 
of  suitable  age  and  discretion,  at  least  fourteen  days  previous  to  the  applioa- 
tion.  Service,  without  the  State,  if  personal,  must  be  made  aft  least  twenty 
days  previous  to  the  application.  If  the  owner  of  the  incumbrance  resides 
without  the  State,  and  the  place  of  his  abode  cannot  be  ascertained,  with 
reasonable  diligence,  notice  may  be  served  upon  him  by  publishing  it  in  the 
newspaper  printed  at  Albany,  in  which  legal  notices  are  required  to  bd 
published,  once  in  each  week  for  the  four  weeks  immediatelj  preeeding 
the  application*. 

Upon  the  application,  the  court  must  make  such  an  order  as  justice  re- 
quires 

§  1565.  When  the  whole  amount  of  the  unsatisfied  liens  upon  an 
undivided  share,  which  were  existing  at  the  date  of  the  order  of  reference, 
has  been  ascertained,  the  court  must  order  the  portion  of  the  money  so  paid 
into  coui-t,  on  account  of  that  share,  to  be  distributed  among  the  creditors 
having  the  liens,  according  to  the  priority  of  each  of  them.  Where  the 
incambrancer  is  not  a  party  to  the  action,  the  clerk  or  other  offcer,  by  whom 
a  lien  is  paid  off,  must  procure  satisfaction  thereof  to  be  acknowledged  or 
proved,  as  required  by  law,  and  must  cause  the  incumbrance  to  be  duly 
satisfied  or  cancelled  of  record.  The  expense  of  doing  so  must  be  paid  out 
of  the  portion  of  the  money  in  court,  belonging  to  the  party,  by  whom  the 
incumbrance  was  payable. 

g  1566.  The  proceedings  to  ascertain  and  settle  the  liens  upon  an 
anaivided  share,  as  prescribed  in  the  last  three  sections,  §hall  not  affect 
any  oth^r  party  to  the  action,  or  delay  the  paying  over  or  investing 
of  money,  to  or  for  the  benefit  of  any  other  party,  upon  whose  share  or 
mterest  in  the  property  there  does  not  appclar  to  be  any  existing  lien. 

§  1567.  Where  a  party  has  an  existing  right  of  dower  in  the  entire 
property  directed  to  be  sold,  at  the  time  when  an  interlocutory  judgment  for 
a  sale  is  rendered  in  an  action  for  partition,  the  oourt  nnist  consider  and 
determine  whether  the  interests  of  all  the  parties  require,  that  the  right  of 
dower  should  be  excepted  from  the  sale,  or  that  it  should  be  sold. 

§  1666.  If  a  sale  of  the  property,  including  the  right  of  dower,  ia 
directed,  the  interest  of  the  party  entitled  to  the  right  of  dower  shall  pass 
thereby ;  and  the  purchaser,  his  heirs  and  assigns,  shall  hold  the  property 
free  and  discharged  from  any  claim,  by  virtue  of  that  righL  In  that  case, 
the  dowress  is  entitled  to  receive,  from  the  proceeds  of  the  stde  of  the  whole 
property,  a  gross  sum,  in  satisfaction  of  her  right  of  dower,  or  to  hare  one 
third  of  those  proceeds  paid  into  court,  for  the  purpose  of  being  invested 
for  her  benefit,  as  prescribed  ia  the  next  sectlcm  with  respeot  to  the  dow- 
ress  of  an  undivided  share. 

§  1569.  A  party  to  an  action  for  partition,  who  has  a  right  of  dower,  or 
is  a  tenant  for  life,  or  for  years,  in  or  of  an  undivided  share  of  the  property 
sold,  is  entitled  to  receive,  from  the  proceeds  of  the  sale,  a  gross  sum,  to 
be  fixed  according  to  the  principles  of  law  applicable  to  annuities,  in  satis- 
faction of  his  or  her  estate  or  interest.  The  written  consent  of  the  party 
to  rcceire  such  a  gross  sum,  acknowledged  or  proved,  and  certified,  in  like 
manner  as  a  deed  to  be  recorded,  must  be  filed,  at  the  time  of,  or  before, 
tbo  filing  of  the  report  of  sale  ;  otherwise,  the  court  must  direct  that,  out 
of  the  proceeds  of  the  sale,  which  belong  to  the  undivided  share  lo  which 
the  estate  or  interest  attaches,  one  third,  in  case  of  a  dowress,  and  in  any 
other  case  arising  under  this  section,  the  entire  proceeds,  or  such  a  propor- 
tion thereof  an  fairly  represents  the  interei't  of  the  holder  of  the  particulaz 
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e8tat«%  be  paid  into  court,  for  the  purpose  of  being  invested  for  bifl  qv  ber 
beoelit. 

g  1570.  Wbere  it  appears,  that  a  pnrty  to  the  action  baa  an  inchoate 
right  of  dower,  or  any  other  future  right  or  estate,  vested  or  contingent,  in 
any  of  the  property  sold,  the  conrt  mast  fix  the  proportional  value  of  the 
right  or  estate,  according  to  the  principles  of  law  applicable  to  annuities 
and  survivorships,  and  must  direct  that  proportion  of  the  proceeds  of  the 
sale  to  be  invested,  secured,  or  paid  over,  in  such  a  manner  as  it  deems  bpst 
calculated  to  protect  the  rights  and  interests  of  the  parties. 

§  1671.  A  married  woman  may  release  to  her  husband  her  inchoate 
right  of  dower,  in  the  property  directed  to  be  sold,  by  a  written  instrument^ 
duly  acknowledged  by  her  and  certified,  as  required  by  law  with  respect  to^ 
the  acitnowledgment  of  a  conveyance  to  bar  her  dower;  which  must  be 
filed  with  the  clerk.  Thereupon,  the  share  of  the  proceeds  of  the  sale,  arising 
from  her  contingent  interest,  must  be  paid  to  her  husband. 

§  1672.  If  a  person,  entitled  to  an  estate  or  interest  in  the  property 
sold,  is  made  a  party  as  an  unknown  defendant,  the  court  must  provide  fcr 
the  protection  of  bis  rights,  as  far  as  may  be,  as  if  he  was  known  and  had 
appeared. 

§  1573.  The  court  must,  in  the  intcrloeutory  judgment  for  a  sale,  direct 
the  terms  of  credit  which  may  be  allowed  for  any  portion  of  the  purchase- 
money,  of  which  it  thinks  proper  to  direct  the  investment,  and  for  any  por- 
tion of  the  purchase-money,  which  is  required  to  be  invested  for  the  benefit 
of  a  person,  as  prescribed  in  this  article. 

§  1674.  The  portion  of  the  purchase-money,  for  which  credit  is  so 
allowed,  must  always  be  secured  at  interest,  by  a  mortgage  upon  the  prop- 
erty sold,  with  a  bond  of  the  purchaser ;  and  by  such  additional  security,  if 
any,  as  the  court  prescribes. 

%  1676.  The  officer  making  the  sale  may  take  separate  mortgages  and  other 
securities,  in  the  name  of  the  county  treasurer  of  the  county  in  which  the 
property  is  situated,  for  such  convenient  portions  of  the  purchase-money,  as 
are  directed  by  the  court  to  be  invested ;  and  in  the  name  of  tbo  owner,  for 
the  share  of  any  known  owner  of  full  age,  who  desires  to  have  it  invested. 

g  1576.  Immediately  after  completing  the  sale,  the  officer  making  it 
must  file  with  the  clerk  his  report  thereof,  under  oath,  containing  a  descrip- 
tion of  each  parcel  sold,  the  name  of  the  purchaser  thereof,  and  the  price 
at  which  it  was  sold. 

§  1577.  If  the  sale  is  confirmed  by  the  court,  a  final  judgment  must  be 
entered,  confirming  it  accordingly ;  directing  the  officer  making  it  to  exe- 
cute the  proper  conveyances,  and  take  the  proper  securities,  pursuant  to  the 
sale ;  and  also  directing  concerning  the  application  of  the  proceeds  of  the 
sale.  Such  a  final  judgment  is  binding  and  conclusive  upon  the  same  per- 
sons, upon  whom  a  final  judgment  for  partition  is  made  binding  and  con- 
clusive by  section  one  thousand  five  hundred  and  fifty-seven  of  this  act ; 
and  it  effectually  bars  each  of  those  persons,  who  is  not  a  purchaser  at  the 
sale,  from  all  right,  title,  and  interest  in  the  property  sold. 

§  1578.  [am'd  1883.]  Such  a  final  judgment  is  also  a  bar  against  each 
person,  not  a  party,  who  has,  at  the  time  when  it  is  rendered,  a  general  lien, 
by  judgment  or  decree,  on  the  undivided  share  or  interest  of  a  party,  if 
notice  was  given  to  appear  before  the  referee  and  make  proof  of  liens,  u4 
pr^cribccl  in  section  fifteen  hundred  and  sixty-two  of  tl^a  act,  up<i  a\^9 


186  PARTITION.  §§  167i-JftHr 

Against  each  person  made  a  party,  who  then  iias  a  specific  lien  on  any  'ucb 
undivided  share  or  interest ;  but  a  person  having  any  such  specific  lie^i  ap* 
pearing  of  record  at  the  time  of  the  filing  of  the  notice  of  the  peudcr>cy  of 
the  aotioii,  wno  is  not  made  a  party,  is  not  aifected  by  such  ja(lgm<***L 

§  1579.  Where  final  judgment,  confirming  a  sale,  is  rendered,  t'.e  costa 
of  each  party  to  the  action,  and  the  expenses  of  the  sale,  incluuJng  the 
officers'  fees,  must  be  deducted  from  the  proceeds  of  the  sale, «» ad  eacii 
party's  costid  must  be  paid  to  his  attorney.  But  the  court  may.  *-a  its  dis- 
cretion, direct  that  the  costs  and  expenses  of  any  trial,  reference,  or  othet 
proceeding  in  the  action,  be  paid  out  of  the  share  of  any  part^  to  tlie  pro* 
ceeds,  or  may  render  judgment  against  any  party  therefor.  Where  a  propor- 
tion of  the  proceeds  is  to  be  paid  to,  or  invested  for  the  benefit  •  )f,  any 
person,  as  prescribed  in  any  provision  of  this  article,  the  amour  f  thereof 
«aust  be  determined  by  the  residue  of  the  entire  proceeds,  remaining  after 
deducting  the  costs  and  expenses  chargeable  against  them. 

g  1580.  The  proceeds  of  a  sale,  after  deducting  therefrom  the  crets  and 
expenses  chargeable  against  them,  must  be  awarded  to  the  particj  whose 
rights  and  interests  have  been  sold,  in  proportion  thernto.  Tile  sum  -jharge- 
able  upon  any  share,  to  satisfy  a  lien  thereon,  must  be  paid  to  the  creditor, 
or  retained,  subject  to  the  order  of  the  court ;  and  the  remainder,  ex(  ept  as 
otherwise  prescribed  in  this  articld(  must  be  paid,  by  the  officer  making  the 
sale,  to  the  party  owning  the  thare,  or  bia  legal  representatives,  or-  into 
court  for  bis  use. 
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§  1581«  lam*d  1887.]  Where  a  party  entitled  to  receive  a  portion  of 
the  proceeds  is  an  infant,  the  court  may  direct  it  to  be  invested  in  per- 
manent securities,  at  interest,  in  the  name  and  for  the  benefit  of  the 
infant;  or  it  may,  and  on  due  proof  that  such  portion  so  paid  into 
court  has  remained  uninvested  in  permanent  securities  for  the  spaed 
of  three  months,  shall  direct  the  same  to  be  paid  to  the  general  guard- 
ian of  such  infant,  upon  his  giving  an  undertaking  in  an  amount,  and 
with  sureties  satisfactory  to  the  court,  for  the  faithful  execution  of  his 
trust. 

§  1582.  lam*d  1889.  ]  Where  a  person  has  been  made  a  defendant 
as  an  anknown  person  ;  or  where  the  name  of  a  defendant  is  unknown; 
or  where  the  summons  has  been  served  upon  a  defendant  without  the 
State,  or  by  publication,  and  he  has  not  appeared  in  the  action  ;  the 
court  must  direct  his  portion  to  be  invested  in  permanent  securities, 
at  interest,  for  his  benefit,  until  claimed  by  him  or  his  legal  represent- 
atives but  after  the  lapse  of  twenty-five  years  from  the  time  of  the 
payment  into  court,  or  to  the  treasurer  of  any  county,  of  any  portion 
of  the  proceeds  of  sale  of  real  property  for  unknown  heirs,  in  any 
action  of  partition,  without  any  claim  therefor  having  been  made  by  a 
person  entitled  thereto,  and  upon  there  being  made  and  presented  to 
the  court,  at  a  special  term  thereof,  proof,  by  petition  or  otherwise, 
showing  to  the  satisfaction  of  the  coujt,  that  due  inquiry  for  such  un- 
known heirs  has  been  made,  and  that  no  c^ini  has  been  made  for  such 
portion  of  said  proceeds  by  any  person  entitled  thereto,  the  said  court 
shall  have  power  to  decree  that  buch  uncluin:ed  portion  of  such  pro- 
ceeds was  vested  at  the  time  of  such  payment,  in  the  known  heirs  of 
the  common  ancestor  of  such  unknown  heirs,  and  their  heirs  and 
assigns,  and  shall  make  an  order  in  such  action,  directing  the  payment 
to  them,  or  their  assigns,  of  the  respective  shares  or  portions  of,  or 
interests  in,  such  proceeds,  to  which  they  are  entitled  ;  and  upon 
serving  on  the  county  treasurer  a  certified  copy  of  such  order,  the 
treasurer  shall  so  pay  over  and  distribute  the  same,  after  deducting 
his  lawful  commissions,  and  shall  thereupon  be  exempt  from  all 
liability  on  account  thereof. 

§  1583.  Where  a  portion  of  the  proceeds,  representing  an  undi- 
vided share  or  interest,  is  invested  for  the  benefit  of  a  tenant  for  life, 
or  for  years,  or  of  a  widow,  as  prescribed  in  the  foregoing  provisions  of 
this  article,  the  court  must  cause  it  to  be  invested  in  permanent  securi- 
ties, ^t  interest,  and  the  interest  to  be  paid,  from  time  to  time  as  it 
accrues,  to  the  person  for  whose  benefit  it  is  invested,  while  his  or  her 
right  continues. 

§  1584.  The  court  may,  in  its  discretion,  require  any  person,  be- 
fore he  receives  his  portion  of  the  proceeds  of  the  sale,  to  give  such 
security  as  it  directs,  to  the  people,  or  to  such  parties  or  other  persons 
as  it  prescribes,  to  refund  the  same,  or  a  portion  thereof,  with  interest, 
if  it  thereafter  appears  that  he  Was  not  entitled  thereto. 

§  1585.  A  security  taken  under  any  provision  of  this  article,  ex- 
cept as  otherwise  specially  prescribed  therein,  must  be  taken  in  the 
name  and  official  title  of  the  county  treasurer  of  the  county  in  which 
the  property  sold  is  situated.  He,  and  his  successors  in  office,  must 
hold  the  same  for  the  use  and  benefit  of  the  persons  interested,  sub- 
ject to  the  order  of  the  court. 

^  1586.  The  court  may,  in  its  discretion,  and  upon  such  terms  and  con- 
ditions as  justice  requires,make  an  order,  allowing  a  person,  interested  in 


a  security  ppeciBed  in  the  last  section,  to  maintain  an  action  thereuptm  la 
the  name  of  the  county  treasurer. 

§  1587.  Where  it  appears  that  partition  cannot  be  made  equal  between 
ibe  parties,  according  to  their  respective  rights,  without  prejudice  to  the 
rights  or  interests  of  some  of  them,  the  final  judgment  may  award  compen- 
eation  to  be  made  by  one  party  to  another  for  equality  of  partition.  But 
compensation  cannot  be  so  awarded  against  a  party  who  is  unknown,  or 
whose  name  is  unkuown.  Nor  can  it  be  awarded  against  an  infant,  unless 
it  appears,  that  he  has  personal  properly  sufficient  to  pay  it,  and  that  his 
inter^ts  wil^e  promoted  thereby. 

§  1588.  it;  upon  the  death  of  one  of  two  or  more  plaintiffs,  or  one  of 
two  or  more  defendants,  in  an  action  for  partition,-  the  interest  of  the 
decedent  in  the  property  passed  to  a  person,  not  a  party  to  the  action,  the 
latter  may  be  made  defendant  by  the  order  of  the  court ;  and  a  8U{^Ie- 
«Qental  summons  may  be  issued,  to  bring  him  in  accordingly. 

§  1589.  Nothing  contained  in  this  article  prevents  the  court  from 
Adjusting,  in  the  interlocutory  or  final  judgment,  or  otherwise,  as  the  case 
requires,  the  rights  of  one  or  more  of  the  parties,  as  against  any  otiier  party 
or  parties,  by  reason  of  the  receipt,  by  the  latter,  of  more  than  his  or  their 
proper  proportion  of  the  rents  or  profits  of  a  share,  or  part  of  a  share. 

§  1590.  Where  an  infant,  idiot,  lunatic,  or  habitual  drunkard,  holds  real 
property,  in  joint  tenancy  or  in  common,  the  general  guardian  of  the  infant, 
or  the  committee  of  tbe  idiot,  lunatic,  or  habitual  drunkard,  may  apply  to 
the  supreme  court,  or  to  tbe  county  court  of  the  county,  or  to  a  superior 
city  court  of  the  city,  wherein  the  real  property  is  situated,  for  authority  to 
agree  to  a  partition  of  the  real  property. 

g  1591.  Such  an  application  must  be  by  a  petition,  which  must  describe  the 
real  property  proposed  to  be  partitioned ;  must  state  the  rights  and  inter- 
ests of  the  several  owners  thereof  ;  must  specify  the  particular  partition  pro- 
posed to  be  made ;  and  must  be  verified  by  affidavit.  The  court  may  order 
notice  of  the  application  to  be  given  to  such  persons  as  it  thinks  proper. 

§  1592.  [am*d  1886.]  If  after  due  inquiry  into  the  merits  of  the 
application  by  a  reference  or  otherwise,  the  court  is  of  the  opinion  that  the 
interest  of  the  infant,  or  of  the  idiot,  lunatic,  or  habitual  drunkard  will  be 
promoted  by  the  partition,  it  may  make  an  order  authorizing  the  petitioner 
to  agree  to  the  partition  proposed,  and  in  the  name  of  the  infant,  or  of  the 
idiot,  lunatic,  or  habitual  drunkard,  to  execute  releases  of  his  right  and 
interest  in  and  to  that  part  of  the  property  which  falls  to  the  shares  of  the 
other  joint-tenants  or  tenants  in  common.  The  court  may,  in  its  discre- 
tion, for  the  furtherance  of  the  interests  of  said  infant,  idiot,  lunatic,  or 
habitual  drunkard,  direct  partition  to  be  so  made  as  to  set  off  to  him  or 
them  his  or  their  share  in  common  with  any  of  the  other  owners,  pi*ovided 
the  consent  in  writing  thereto  of  such  owners  shall  be  first  obtained. 

§  1593.  Releases  so  executed  have  the  same  validity  and  effect,  as  if 
they  were  executed  by  tlie  person  in  whose  behalf  they  are  executed,  and  as 
if  the  infant  was  of  full  a^e,  or  the  idiot,  lunatic,  or  habitual  drunkard  was 
of  sound  mind,  and  competent  to  manage  his  affairs. 

§  15.94.  The  people  of  the  State  may  be  made  a  party  defendant  to  an 
actian  for  the  partition  of  real  property,  in  the  same  manner  as  a  private 
person.  In  such  a  case,  the  summons  must  be  served  upon  the  attorney- 
general,  who  must  appear  in  behalf  of  the  people. 

§  1595.  An  exemplified  copy  of  the  judgment-roll,  or  of  the  final  judg- 
ment, in  an  action  for  partition,  may  be  recorded,  in  the  office  for  recording 
deeds,  in  each  county  in  which  any  real  property  affected  thereby  is  situated. 
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ARTICLE  THIRD. 
Action  for  Dower. 

S  15^.  Limitation  action  for  dower.  %  1G12.  Fees  and  expenses. 

1507.  A(?ainBt  whom  action  brought.  1C13.  Final  judgment. 

1598.  Who  joined  as  defendants.  1614.  Plaintiff     may     recover     sam 

1599.  Id.;  where  defendants  claim  in  awarded:  court  may  modify 

severalty.  jadgment. 

1600.  Damages  may   be   recovered  ;  1615.  Junior  incumbrancers ;  not  af- 

liow  estimated.  fee  ted  by  admeasurement. 

1601.  Id.;  in  action  against  alienee  of  1616.  Appeal  not  UfffUay  execution, 

husband.  if  undertaking  is  given. 

1603.  Id.;  where  several  parcels,  etc.  1617.  Plaintiff  may  consent  to  receive 

1603.  Id.;  against  heirs,  etc.,  aliening  a  gross  sum. 

land.  1618.  Defendant  may  consent  to  pay 

1604.  Actiou  barred  by  assignment  of  it ;  proceedings  thereupon. 

dower.  1619.  Interlocutory  judgment  for  sale. 

1605.  Collusive  recovery  not  to  pre-  1620.  Id.;  directing  a  part  to  be  laid 

judice  infant  off. 

1606.  Complaint.     ^  1621.  Liens  to  be  ascertained. 

1607.  Interlocutory  judgment  for  ad-  1622.  Id. ;  payment  of  ;  or  sale  sub- 

measurement,  ject  to. 

1608.  Oath    of  commissioners,   etc. ;  1623.  Report  of  sale. 

removal ;  filling  vacancy.  1624.  Final  ^udg^lent  thereon. 

1609.  Dower  ho\y  admeasured.  1623.  Provisions     of   article    second 

1610.  Report  thdreupon.  made  applicable. 

1611.  Setting  aside  report. 

§  1596.  [am*d  1882.]  An  action  for  dower  must  be  commenced  by  a 
widow  within  twenty  years  after  the  death  of  her  huaband ;  but  if  she  is  at 
the  time  of  his  death  either 

1.  ^Vithin  the  age  of  twenty-one  years ;  or, 

2.  Insane ;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  conviction  of  a 
criminal  offense,  for  a  terra  less  than  for  life ; 

The  time  of  such  a  disability  is  not  a  part  of  the  time  limited  by  this 
section.  And  if  at  any  time  before  %uch  claim  of  dower  has  become  barred 
by  the  above  lapse  of  twenty  years,  the  owner  or  owners  of  the  lands  sub- 
ject to  such  dower,  being  in  possession,  shall  have  recognized  such  claim  of 
dower  by  any  statement  contained  in  a  writing  under  seal,  subscribed  and 
acknowledged  in  the  manner  entitling  a  deed  of  real  estate  to  be  recorded, 
or  if  in  any  judgment  or  decree  of  a  court  of  record  within  the  same  time 
and  concerning  the  lands  in  question,  wherein  such  owner  or  owners  were 
parties,  such  right  of  dower  shall  have  been  distinctly  recognized  as  a  sub- 
sisting claim  against  said  lands,  the  time  after  the  death  of  her  husband, 
and  previous  to  such  aclsnowledgmcnt  in  writing  o^  such  recognition  by 
judgment  or  decree,  is  not  a  part  of  the  time  limited  by  this  section. 

§  1597.  Where  the  property,  in  which  dower  is  claimed,  is  actually 
occupied,  the  occupant  thereof  must  be  made  defendant  in  the  action. 
Where  it  is  not  so  occupied,  the  action  must  be  brought  against  some  per- 
son exercising  acts  of  ownership  thereupon,  or  claiming  title  thereto,  or  an 
interest  therein,  at  the  time  of  the  commencement  of  the  action. 

§  1698.  In  either  of  the  cases  specified  in  the  last  section,  any  other  per- 
son, claiming  title  to,  or  the  right  to  the  possession  of,  the  real  property  in 
which  dower  is  claimed,  may  be  joined  as  defendant  in  the  action. 

§  1599.  In  an  action  to  recover  dower,  in  a  distinct  parcel  of  real  prop- 
erty of  which  the  plaintiff's  husband  diad  seized,  or  in  all  the  real  property 
which  he  aliened  by  one  conveyance,  all  the  persons  in  poiSASsion  of,  or 
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claiming  title  to,  the  property,  cr  any  part  thereof,  may  be  made  defend- 
ants, although  they  possess  or  claim  title  to  diffcient  portions  thereof  in 
severalty. 

§  1600.  Where  a  widow  recovers,  in  an  action  therefor,  dower  in  prop- 
erty, of  which  her  husband  died  seized,  she  may  also  recover,  in  the  same 
action,  damages  for  withholding  her  dower,  to  the  amount  of  one  third  of 
the  annual  value  of  the  mesae  profits  of  the  property,  with  interest ;  to  be 
computed,  where  the  action  is  against  the  heir,  from  her  husband's  de-itb, 
or,  where  it  is  against  any  other  person,  from  the  time  when  she  demanded 
her  dower  of  Ilie  defendant ;  and,  in  each  case,  to  the  time  of  the  trial,  or 
application  for  judgment,  as  the  case  may  be  ;  but  not  exceeding  six  years 
in  the  whole.  The  damages  shall  not  include  any  thing  for  che  use 
of  pehnanent  improvements,  made  after  the  death  of  the  husband. 

§  1601.  Where  a  widow  recovers  dower,  in  a  case  not  specified  in  the 
last  section,  she  may  also  recover,  in  the  same  action,  damages  for  withhold* 
ing  her  dower,  to  be  computed  from  the  commencement  of  the  action :  but 
they  shall  not  include  any  thing  for  the  use  of  permanent  improvemenis, 
made  since  the  property  was  aliened  by  her  husband.  In  all  other  respects, 
the  same  must  be  computed  as  prescribed  in  the  last  section. 

§  1602.  The  last  two  sections  do  not  authorize  the  recovery,  against  a 
defendant  who  is  joined  with  others,  of  damages  for  withholding  dower,  in 
any  portion  of  the  property  not  occupied  or  claimed  by  him. 

§  1603.  Where  a  widow  recovers  dower  in  real  property  aliened  by  the 
heir  of  her  husband,  she  may  recover,  in  a  separate  action  against  him,  her 
damages  for  withholding  her  dower,  from  the  time  of  the  death  of  her  hus- 
dand  to  the  time  of  the  alienation,  not  exceeding  six  years  in  the  whole. 
The  sum  recovered  from  him  must  be  deducted  from  the  sum,  which  she 
would  otherwise  be  entitled  to  recover  from  the  grantee ;  and  any  sum  re- 
covered as  damages  from  the  grantee,  must  be  deducted  from  the  sum, 
which  she  would  otherwise  be  entitJefl  to  recover  from  the  heir. 

§  1604.  The  acceptance,  by  a  widow,  of  an  assignment  of  dower, 
in  satisfaction  of  her  claim  upou  the  property  in  question,  bars  an  action 
for  dower,  and  may  be  pleaded  by  any  defendant. 

§  1605.  Where  a  widow,  not  b.<iving  a  right  to  dower,  recovers  dower 
against  an  infant,  by  the  defauk  or  collusion  of  his  guardian,  the  infant  shall 
not  be  prejudiced  thereby ;  but  when  he  comes  of  full  age,  he  may  bring 
an.  action  of  ejectment  against  the  widow,  to  recover  the  property  so  wrong- 
fully awarded  for  dower,  with  damages  from  the  time  when  she  entered  into 
possession,  although  that  is  more  than  six  years  before  the  commencement 
'^f  the  action. 

§  1606.  The  complaint,  in  an  action  for  dower,  must  describe  the  prop- 
erty, as  prescribed  in  section  one  thousand  five  hundred  and  eleven  of  thift 
act ;  and  must  set  forth  the  name  of  the  plaintiff's  husband. 

§  1607.  If  the  defendant  makes  default  in  appearing  or  pleading;  or  if 
the  right  of  the  plaintiff  to  dower  is  not  disputed  by  the  answer;  or  if  it 
appears,  by  the  verdict,  report,  or  decision  upon  a  trial,  that  the  plaintiff  is 
entitled  to  dower  in  the  real  property  described  in  the  complaint,  an  inter- 
locutory judgment  must  be  rendered;  which,  except  as  otherwise  prescribed 
in  this  article,  must  direct  that  the  plaintiff's  dower  in  the  property,  par- 
ticularly describing  it,  be  admeasured  by  a  referee,  designated  in  the  judg- 
ment, or  by  three  reputable  and  disinterest^  frf eholdertt^  designated  therein 
ts  commissioners  for  that  purpose. 
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§  1608.  Each  of  the  commissioners,  or  the  referee,  as  the  case  requites, 
niust,  before  entering  upon  the  execution  of  his  duties,  subscribe  and  take 
an  oath,  before  an  officer  specified  in  section  eight  hundred  and  forty-two 
of  this  act,  to  the  effect,  that  he  will  faithfully,  honestly,  and  impartially 
discharge  the  trust  reposed  in  him.  The  oath  must  be  filed  with  the  clerk, 
before  a  commissioner  or  a  referee  enters  upon  the  execution  of  his  duties. 
The  court  may,  at  any  time,  remove  the  referee,  or  either  of  the  commission* 
ers.  If  either  of  them  dies,  resigns,  or  neglects  or  refuses  to  serve,  or  it 
removed,  the  court  may,  from  time  to  time,  appoint  another  person  in  hia 
place. 

§  16Q9.  The  referee  or  the  commissioners  must  execute  their  duties  in 
t^e  following  manner:  / 

1.  They  must,  if  it  is  practicable,  and,  in  their  opinion,  for  the  best  in- 
terests of  all  the  parties  concerned,  admeasure  and  lay  off,  as  speedily  as 
possible,  as  the  dower  of  the  plaintiff,  a  distinct  parcel,  constituting  the 
one  third  part  of  the  real  property  of  which  dower  is  to  be  admeasured, 
designating  the  part  so  laid  off  by  posts,  stones,  or  other  permanent  monu- 
ments. 

2.  In  making  the  admeasurement,  they  must  take  into  consideration  any 
permanent  improvements,  made  upon  the  real  property,  after  the  death  ol 
the  plaintiff's  husband,  or  after  the  alienation  thereof  by  him;  and,  if 
practicable,  those  improvements  must  be  awarded  within  the  part  not  laid 
off  to  the  plaintiff  ;  or,  if  it  is  not  practicable  so  to  award  them,  a  deduc- 
tion must  be  made  from  the  part  laid  off  to  the  plaintiff,  proportionate  to 
the  benefit,  which  she  will  derive  from  so  much  of  those  improvements,  as 
is  included  in  the  part  laid  off  to  her. 

8.  If  it  is  not  practicable,  or  if,  in  the  opinion  of  the  referee  or  com> 
missioners,  it  is  not  for  the  best  interests  of  all  the  parties  concerned,  to 
admeasure  and  lay  off  to  the  plaintiff  a  distinct  parcel  of  the  property,  as 
prescribed  in  the  foregoing  subdivisions  of  this  section,  they  must  report 
that  fact  to  the  court. 

4.  They  may  employ  a  surveyor,  with  the  necessary  assistants,  to  aid  in 
the  admeasurement. 

§  1610.  All  the  commissioners  must  meet  together  in  the  performance 
of  any  of  their  duties ;  but  the  acts  of  a  majority  so  met  are  valid.  The 
referee,  or  the  commissioners,  or  a  majority  of  them,  must  make  a  full  re- 
port  of  their  proceedings,  specifying  therein  the  manner  in  which  they  have 
discharged  their  trust,  with  the  items  of  their  charges,  and  a  particular  des- 
cription of  the  portion  admeasured  and  laid  off  to  the  plaintiff;  or,  if  they 
report  that  it  is  not  practicable,  or,  in  their  opinion,  it  is  not  for  the  best 
interests  of  all  the  parties  concerned,  to  admeasure  and  lay  off  a  distinct 
parcel  of  the  property,  of  which  dower  is  to  be  admeasured,  they  must 
state  the  reasons  for  that  opinion,  and  all  the  facts  relating  thereto.  The 
report  must  be  acknowledged  or  proved,  and  certified,  in  like  manner  as  t 
deed  to  be  recorded,  and  must  be  filed  in  the  office  of  the  clerk. 

§  1611.  Upon  the  application  of  any  party  to  the  action,  and  upon  good 
cause  shown,  the  court  may  set  aside  the  report,  and,  if  necessary,  may 
appoint  new  commissioners,  or  a  new  referee,  who  must  proceed,  as  pre- 
scribed in  this  title,  with  respect  to  those  first  appointed. 

§  1612.  The  fees  and  expenses  of  the  commissioners,  or  of  the  referee, 
including  the  expense  of  a  survey,  when  it  is  made,  must  bo  taxed  under 
the  direction  of  the  court ;  and  the  amount  thereof,  must  be  paid  by  Uiy. 
plaintiff,  and  allowed  to  her,  upon  the  taxation  of  her  costfi, 
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§  1613.  Upon  the  leport  being  confirmed  by  the  court,  dnril  jiidgtaeiil 
must  be  rendered.  If  the  referee  or  commissioners  have  admeasured  and 
laid  off  to  the  plaintiff  a  distinct  parcel  of  the  property,  the  judgment  n,ust 
award  to  her,  during  her  natural  life,  the  possession  of  that  parcel)  de- 
scribing it,  subject  to  the  payment  of  all  taxes,  assessments,  and  other 
charges,  accruing  thereupon  after  she  takes  possession.  If  the  referee  or 
the  commissioners  report,  that  it  is  not  practicable,  or  that,  in  his  or  their 
•opinion,  it  is  not  for  the  best  interests  of  all  the  parties  concerned,  so  to 
iftdmeasure  and  lay  off  a  distinct  parcel  of  the  property,  the  final  judgment 
imust  direct,  that  a  sura,  fixed  by  the  court,  and  specified  therein,  equal  to 
one-third  of  the  rental  value  of  the  real  property,  as  ascertained  by  a  ref- 
erence or  otherwise,  be  paid  to  the  plaintiff,  annually  or  oftener,  «a  directed 
in  the  judgment,  during  her  natural  life,  for  her  dower  in  the  property ;  and 
thi\l  the  sums,  so  to  be  paid,  be  and  remain  a  charge  upon  the  p)t>)>erly, 
during  her  natural  life.  The  final  judgment  may  aUo  award  damages  for 
the  withholding  of  dower. 

§  1614.  The  plaintiff  may,  from  time  to  time,  maintain  an  action  agaihst 
the  owner,  or  a  person  who  was  the  owner  of  the  property,  to  recover  any 
instalment  of  the  sum,  so  awarded  to  her  for  her  dower,  which  became  due 
during  his  ownership,  and  remains  unpaid.  Or  if  an  instalment  remains  due 
and  unpaid,  she  may  maintain  an  action  to  procure  a  sale  of  the  property,  and 
enforce  the  payment  of  the  instalments,  due  and  to  become  due,  out  of 
the  proceeds  of  the  sale.  Such  an  action  must  be  conducted,  as  if  the 
charge  upon  the  real  property  was  a  mortgage  to  the  same  effect.  If,  at 
any  time,  it  is  made  to  appear  to  the  court,  that  the  rental  value  of  the  real 
property  has  materially  increased  or  diminished,  the  court  may,  by  an  order, 
to  be  made  upon  notice  to  all  the  persons  interested,  modify  the  final  judg- 
meut,  by  increasing  or  diminishing  the  sum  to  be  paid  to  the  plaintiff. 

§  1615.  Where  a  portion  of  the  property  is  admeasured  and  laid  off  to 
the  plaintiff  as  her  dower,  a  lien,  which  is  inferior  to  the  plaintiffs  right  of 
dower,  attaches,  during  the  life  of  the  plaiatiff,  to  the  residue,  or  to  the 
portion" or  share  of  the  residue  which  was  subject  to  it,  as  if  the  portion 
laid  off  to  the  plaintiff  had  not  been  a  part  of  the  property. 

g  1616.  Aq  appeal  from  a  6.aal  judment,  awarding  to  the  plaintiff  pos- 
session of  the  part  admeasured  And  laid  off  to  her,  does  not  stay  the  execu- 
tion  thereof,  unless  the  court,  or  a  judge  thereof,  grants  an  order  directing 
such  a  stay.  Such  an  order  »iiall  not  be  granted,  if  an  undertaking  is 
given  on  the  part  of  the  respondent,  with  one  or  more  sureties,  approved 
by  the  court,  or  a  judge  thereof,  io  the  effect  that,  if  the  judgment  appealed 
from  is  reversed  or  modified,  and  restitution  is  awarded,  she  will  pay,  to  the 
person  entitled  thereto,  the  value  of  the  use  and  occupation  of  the  part  so 
admeasured  and  laid  off  to  her,  or  of  the  portion,  restitution  of  whicii  is 
awarded,  during  the  time  she  holds  possession  thereof,  by  virtue  of  the 
Judgment. 

§  1617.  In  an  action  for  dower,  the  plaintiff  may,  at  any  time  before  an 
interlocutory  judgment  is  rendered,  by  reason  of  the  defendant's  default  in 
appearing  or  pleading,  or,  where  an  issue  of  fret  is  joined,  at  any  time  before 
the  commencement  of  the  trial,  file  with  the  clerk,  a  consent  to  accept  a  gross 
sum,  in  full  satisfaction  and  discharge  of  her  right  of  dower  in  ^.hc  real  prop- 
erty described  in  the  complaint.  Such  a  consent  must  be  in  writing,  and  ac- 
knowledged or  proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded. 
A  copy  thereof,  with  notice  of  the  filing,  must  be  served  upon  each  adverse 
narty  who  has  appeared,  or  who  appears  aiter  the  filinjj;. 
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g  1618.  At  any  time  after  a  consent  is  filed,  as  prescribed  in  the  last 
section,  and  before  an  interlocutory  judgment  is  rendered,  any  defendaat 
may  apply  to  the  court,  upon  notice,  for  an  order  granting  him  leave  t&  pa^ 
siich  a  gross  sum  Thereupon  the  court  may,,  in  its  discretion,  and  upoik 
such  terms  as  justice  requires,  ascertain  the  value  of  tlie  plaintiff's  right  o^ 
dower  in  the  property,  by  a  reference  or  otherwise,  and  make- an  order,, 
directing  payment,  by  the  applicant,  of  tlie  sum<  so  ascertained,  within  a. 
time  fixed  by  the  order,  not  exceedmg  sixty  days  after  service  of  a  copy, 
thereof ;  and  directmg  the  execution  by  the  plaintiff  of  a  release  of  hec- 
right  of  dower,  upon  receipt  of  the  money.  Obedience  to  the  order  may 
be  enf6rc^d,  either  by  punishment  for  contempt,  or  by  striking  out  the.- 
pleading  of  the  o^endingpai^y,  and  i%ndering  judgment  against  him  or  her 
or  in  both  modes. 

^  1619.  Where  the  pla!nti#'s  cwwent  has  been  filed,  as  prescribed  \w 
the  last  section  but  on&,  and  she  is  enfftiiled  to  an  interlocutory  judgment  in< 
the  action,  the  court  must,  upon  the  application  of  either  party,  ascertain,, 
by  a  reference  or  otherwise,  whether  a  distinct  parcel  of  the  property  caoi 
be  admeasured  and  laid  off  to  the  plaintii?,  as  tenant  in  dower,  without 
material  injury  to  the  interests  of  the  parties.  If  it  appears  to  the  court,, 
that  a  distinct  parcel  cannot  be  so  admeasured  and  laid  off,  the  interlocu- 
tory judgment  must,  except  in  the  case  specified  in  the  next  section,  direct, 
that  the  property  be  sold  by  the  sheriff,  or  by  a  referee  designated  therein  ; 
and  that,  upoib  the  confirmation  of  the  sale,  each  party  to  the  action,  and> 
every  person  deriving  title  from,  through,  or  under  a  party,  after  tbe  filing; 
of  the  judgment«roll,  or  of  a  notice  of  the  pendency  of  tbe  action,  as  pre- 
scribed in  article  ninth  of  this  title,  be  barred  of  and  from  any  right,  title,, 
or  interest  in  or  to  the  property  sold. 

§  1620.  In  a  case  specified  in  section  one  thousand  six  hundred  andl 
seventeen  of  this  act,  where  tbe  property,  or  a  part  thereof,  consists  of  ono- 
or  more  vacant  or  unimproved  lots,  the  plaintiff's  consent  miiy  contain  a 
stipulation  to  take  a  distinct  parcel  out  of  those  lots,  in  lieu  of  a  gross  sum. 
In  that  case,  the  interlocutory  judgment,  instead  of  directing  a  sale,  may 
direct,  if  it  appears  to  be  just  so  to  do,  that  commissioners  be  appointed  to 
admeasure  and  lay  off  lo  the  plaintiff  a  distinct  parcel,  out  of  the  vacant  oc 
unimproved  lots ;  and,  if  there  is.  any  other  property,  that  it  be  sold,  and  a 
gross  sum  be  paid  to  her  out  of  the  proceeds  thereof,  as  preswibed  in  the 
next  three  sections.  The  plaintiff's  title  to  each  distinct  parcel^  iodmeasured 
aud  laid  off  to  hor,  as  prescribed  in  this  section,  is  that  of  ail  esiUt§  of  in- 
heritance in  fee  simple.  In  admeasuring  aud  laying  off  the  same,  the  com- 
missioners must  consider  quantity  and  quality  relatively,  according  to  the 
vsilue  of  the  plaintiff's  right  of  dower  in  the  vacant  or  unimproved  Tots,  out 
of  which  the  admeasurement  is  to  be  made  ;  which  must  be  ascertained,  in 
proportion  to  the  value  of  those  lots,  as  prescribed,  in  the  next  three  Bec- 
tions,  for  fixing  a  gross  sum  to  be  paid  to  her  out  of  the  proceeds  of  a 
sale. 

§  1621.  Before  an  interlocutory  judgment  is  rendered  for  the  sale  of  the 
property,  the  court  must  direct  a  reference  to  ascertain  whether  any  person, 
not  a  party,  has  a  lien  upon  the  property,  or  any  part  tHereof.  Except  afl 
otherwise  expressly  prescribed  in  this  article,  the  proceedings  upon  and 
subsequent  to  the  reference  must  be  the  same,  as  prescribed  in  article 
second  of  this  title,  where  a  reference  is  made  as  prescribed  in  section  one 
thousand  five  hundred  and  sixtv-one  of  this  act. 

§  1622.  Where  the  interlocutory  judgment  directs  a  sale,  if  the  right  o| 
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dower  of  the  plaintiff  is  inferior » to  any  other  lien  upon  the  property,  the 
judgment  may,  in  the  discretion  of  the  court,  direct  that  the  property  be 
sold  either  subject  to  the  lien,  or  discharged  from  the  lien ;  and,  in  tb6 
latter  ease,  that  the  officer  making  the  sale  pay  the  amount  df  the  lien,  out 
of  the  proceeds  of  the  sale. 

§  1623.  Immediately  after  completing  the  sale,  and  executing  the  pit>per 
conveyance  to  the  purchaser,  the  officer  making  the  sale  must  make  and 
file  with  the  clerk  a  report  thereof,  showing  the  name  of  the  purchaser,  and 
the  pai'chase-pricc  paid  by  him,  or,  if  the  property  was  sold  in  par<:el8,  the 
name  of  each  purchaser,  and  the  price  and  a  description  of  the  parcel  sold 
to  bim  J  the  sums  which  the  officer  has  paid  out  of  the  proceeds  of  the 
sale,  pursuant  to  the  interlocutory  judgment;  the  purpose  for  which  each 
payment  was  made ;  the  amount  and  items  of  his  fees  and  expenses ;  and 
the  net  amount  of  the  proceeds,  after  deducting  the  payments. 

§  1624.  Upon  confirming  the  sale,  the  court  must  ascertain,  by  a  refer, 
ence  oi^therwise,  the  rights  and  interests  of  each  of.the  parties  in  and  tp 
the  proceeds  of  the  sale,  and  also  what  gross  sum  of  money  is  equal  to  the 
value  of  the  plaintiff'  dower  in  the  net  proceeds  of  the  sale,  calculated  upon 
the  principles  applicable  to  life  annuities.  The  court  must  thereupon  render 
final  judgment,  confirming  the  sale,  and  directing  that  the  gross  sum  so 
ascertained  be  paid  to  the  plaintiff,  in  full  satisfaction  of  her  right  of 
dower;  and  that  the  remainder  of  the  proceeds  of  the  sale  be  distributed 
among  the  persons  entitled  thereto. 

§  1625.  The  prorisions  of  article  second  of  this  title,  relating  to  a  sale 
liade  as  prescribed  in  that  article,  and  to  the  distribution,  investment,  and 
care  of  the  proceeds,  apply,  as  far  as  they  are  applicable,  to  a  sate  made  m 
prescribed  in  this  article,  and  to  the  distribution  of  the  proceeds  of  a  sale, 
as  prescribed  in  the  last  section. 

ARTICLE  FOURTH. 
Action  to  foreclose  a  MortoIge. 


f  1026.  Final  judgment;  what  to  con- 
tain. 

16S7.  Person  liable  for  mortgage  debt 
may  be  made  defendant,  etc. 

1628.  Other  actions  for  mortgage  debt, 
when  prohibited. 

t6S8.  Complaint  to  state  whether  snch 
action  brought. 

1680.  If  judgment  rendered  therein, 
execution  mu»t  \)e  returned. 

1631.  Notice  of  pendency  of  action  to 


be  filed. 
S  16S2.  Bflcct  of  conveyance  npon  sale. 
1688.  DiifpoeitiOB  of  surplns. 
1684.  When  complaint  to  be  dismissed 

on  payment  of  :*um  duo. 
1636.  Payment  after  judgment;  when 

proceedings  to  be  stayed. 

1636.  Wbcn  part  only  of  the  proper^ 

to  be  8old. 

1637.  When  the  whole  property  may 

be  sold. 


§  1626.  In  an  action  to  foreclose  a  mortgage  upon  real  property,  if  the 
plaintiff  becomes  entitled  to  final  judgment,  it  must  direct  the  sale  of  the 
property  mortgaged,  or  of  such  part  thereof  as  is  sufficient  to  discharge  the 
mortgage  debt,  the  expenses  of  the  sale,  and  the  costs  of  the  action. 

§  1627.  Any  person,  who  is  liable  to  the  plaintiff  for  the  payment  of  the 
debt  secured  by  the  mortgage,  may  be  made  a  defendant  in  the  action  ;  and 
if  he  has  appeared,  or  has  been  personally  served  with  the  summons,  the 
final  judgment  may  award  payment  by  him  of  the  residue  of  the  debt  re- 
maining unsatisfied,  after  a  sale  of  the  mortgaged  property,  and  the  applica- 
tion of  the  proceeds,  pursuant  to  the  directions  contained  therem. 

§  1628.  While  an  action  to  foreclose  a  mortgage  upon  real  property  w 
pending,  or  after  final  judgment  for  the  plaintiff  therein,  no  other  actiOA 


shall  be  commenced  or  maintaiQed,  to  recover  any  part  of  the  mortgage 
dcbt^  without  leave  of  the  court  in  which  the  former  action  was  brought. 

§  1629.  The  complaint,  in  an  action  to  foreclose  a  mortgage  upon  real 
property,  must  state,  whether  any  other  action  has  been  brought  to  recover 
any  part  of  the  mortgage  debt,  and,  if  bo,  whether  any  part  thereof  has 
been  collected. 

§  16d0-  Where  final  judgment  for  the  plaintiff  has  been  rendered,  in  an 
action  to  recover  any  part  of  the  mortgage  debt,  an  action  shall  not  be 
commenced  or  maintained  to  foreclose  the  mortgage,  unless  an  execution 
against  the  property  of  the  defendant  has  been  issued,  upon  the  judgment, 
to  the  sheriff  of  the  county  where  he  resides,  if  he  resides  within  the  State, 
or,  if  he  resides  without  the  State,  to  the  sheriff  of  the  county  where  the 
judgment-roll  is  filed ;  and  has  been  returned  wholly  or  partly  unsatisfied. 

§  1631.  The  plaintiff  must,  at  least  twenty  days  before  a  final  judg- 
ment directing  a  sale  is  rendered,  file,  in  the  clerk^s  office  of  each  equity 
where  the  mortgaged  property  is  situated,  a  notice  of  the  penden(^  of  the 
action,  as  prescribed  in  section  one  thousand  six  hundred  and  seventy  of 
this  act;  which  must  specify,  in  addition  to  the  particulars  required  by 
that  section,  the  date  of  the  mortgage,  the  parties  thereto,  and  the  time  and 
place  of  recordmg  it. 

%  1632.  A  conveyance  upon  a  sale,  made  pursuant  to  a  final  judgment, 
in  an  action  to  foreclose  a  mortgage  upon  real  property,  vests  in  the 
purchaser  the  same  estate,  only,  that  would  have  vested  in  the  mortgagee, 
if  the  equity  of  redemption  had  been  foreclosed.  Such  a  conveyance  is  as 
valid,  as  if  it  was  executed  by  the  mortgagor  and  mortgagee,  and  is  an  en- 
tire bar  against  each  of  them,  and  against  each  party  to  the  action  who  was 
duly  summoned,  and  every  person  claiming  fix>m,  through,  or  under  a  party, 
by  title  accruing  after  the  filing  of  the  notice  of  the  pendency  of  the  action, 
as  prescribed  in  the  last  section. 

§  1633.  If  there  is  any  surplus  of  the  proceeds  of  the  sale,  after  paying 
the  expenses  of  the  sale,  and  satisfying  the  mortgaj^e  debt  and  the  costs  of 
the  action.  It  must  be  paid  into  court,  for  the  use  of  the  person  or  persona 
entitled  thereto.  If  any  part  of  the  surplus  remains  in  court  for  the  period 
of  three  months,  the  court  must,  if  no  application  has  been  made  therefor; 
and  may,  if  an  application  therefor  is  pending,  direct  it  to  be  invested  ut 
interest^  for  the  benefit  of  the  person  or  persons  entitled  thereto,  to  be  paid 
upon  the  direction  of  the  court. 

§  1634L  Where  an  action  is  brought  to  foreclose  a  mortgage  upon  real 
property,  upon  which  a  portion  of  the  principal  or  interest  is  due,  and  an- 
other portion  of  either  is  to  become  due,  the  complaint  must  be  dismissed 
without  costs  against  the  plaintiff,  upon  the  defendant  paying  into 
court,  at  any  time  before  a  final  judgment  directing  a  sale  is  rendered,  the 
pum  due,  and  the  plaintiff's  costs. 

g  1636.  In  a  case  specified  in  the  last  section,  if,  after  a  final  judgment 
directing  a  sale  is  rendered,  but  before  the  sale  is  made,  the  defendant  pays 
into  court  the  amount  due  for  principal  and  interest,  and  the  costs  of  the 
action,  together  with  the  expenses  of  the  proceedings  to  sell,  if  any,  all  pro- 
ceedings upon  the  judgment  roust  be  stayed  ;  but,  upon  a  subsequent  default 
in  the  payment  of  principal  or  interest,  the  court  may  make  an  order,  direct- 
ing the  enforcement  of  the  judgment,  for  the  purpose  of  collecting  the  sun 
then  due. 
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§  1636.  Where  the  mortgage  debt  is  not  all  due^  and  the  mortgaged  prop- 
erty is  so  circumstanced,  that  it  can  be  sold  in  parcels  without  injury  to  the 
interests  of  the  parties,  the  final  judgment  must  direct,  that  no  more  of  the 
property  be  sold,  in  the  first  place,  than  is  sufficient  to  satisfy  the  sum  then 
due,  with  the  costs  of  the  action  and  expenses  of  the  sale;  and  that,  upon  a 
subsequent  default  in  the  payment  of  principal  or  interest,  the  plaintiff  may 
apply  lor  an  order,  directing  the  sale  of  the  residue,  or  of  so  much  thereof 
as  id  necessary  to  satisfy  the  amount  then  due,  with  the  costs  of  the  applica- 
tion and  the  expenses  of  the  sale.  The  plaintiff  may  apply  for  and  obtain 
such  an  order,  as  often  as  a  default  happens. 

§  1637.  If,  in  a  case  specified  in  the  last  three  sections,  it  appears  that 
the  moitgaged  property  is  so  circumstanced,  that  a  sale  of  the  whole  will  be 
most  t>enetioial  to  the  parties,  the  final  judgment  must  direct,  that  the  whole 
property  be  sold ;  that  the  proceeds  of  the  sale,  after  deducting  the  costs 
of  the  action,  and  the  expenses  of  the  sale,  be  either  applied  to  the  satisfac- 
tion of  the  whole  sum  secured  by  •the  mortgage,  with  such  a  rebate 
of  interest,  as  justice  requires  ;  or  be  first  applied  to  the  payment  of  the 
sura  due,  and  the  balance,  or  so  much  thereof  as  is  necessary,  be  invested 
at  interest,  for  the  benefit  of  the  plaintiff,  to  be  paid  to  him  from  time  to 
time,  as  any  part  of  the  principal  or  interest  becomes  due. 

ARTICLE  FIFTH. 
Action  to  compsl  thx  Dxtbrmination  oi*  a  Claim  to  rbal  Propuitt. 

%  1688.  Who  may  maintain  action.  $  1G45.  Judgment  for  plaintiff, 

leav.  Complain  r.  1646.  Effect  of  judgment. 

1640.  i'roceedmve     when    defendant  1647.  ActioA  to  determine    widow*8 

denies  plaintiff 'h  title.  dower. 

1641.  Id.;  When  he  pieade  title.  1648.  Proceedings,  if  plaintiff  admits 

1642.  Proceedings   same  as  in  eject-  defendant's  ciaim. 

meui.  1649.  Id.;  when  defendant's  claim  is 

1643.  Proceedings     when    defendant  denied. 

claims  in  reversion,  etc.  1650.  This  article  applies  to  corpora- 

1644.  Judgment  awarding  defendant  tions. 

poeseesion,  etc. 

§  1638.  Where  a  person  has  been,  or  he  and  those  whose  estate  he  has 
have  been,  for  three  years,  in  the  actual  possession  of  real  property,  claim- 
ing it  in  fee,  or  for  life,  or  for  a  term  of  years  not  less  than  ten,  he  may 
maintain  an  action  against  any  other  person,  except  a  pe.son  who  is,  when 
the  action  is  commenced,  an  infant,  an  idiot,  a  lunatic,  an  habitual  drunkard, 
or  imprisoned  on  a  criminal  charge,  or  in  execution  upon  conviction  of  a 
criminal  offence,  to  compel  the  determination  of  any  claim  adverse  to  that 
of  the  plaintiff,  which  the  defendant  makes,  to  any  estate  in  that  property, 
in  fee,  or  for  life,  or  for  a  term  of  years  not  less  than  tep,  in  pos-^ession, 
reversion,  or  remainder.  But  this  section  does  not  apply  to  a  claim  for 
dower. 

g  1639.  The  complaint  iu  such  an  action  must  set  forth  facts  showing  : 

1.  ThepIaintiffN  right  to  the  real  property  ;  whether  his  estate  therein  is 
^D  fee,  or  for  life,  or  for  a  term  of  years  not  less  than  ten  ;  and  whether  he 
holds  it  as  heir,  devisee,  or  purchaser,  with  the  source  from  or  mcnns  by 
R'hich,  his  title  immediately  accrued  to  him. 

2.  That  tho  property,  at  the  commencement  of  the  action,  was,  and,  for 
the  three  r<>ars  next  preceding,  has  been  in  his  actual  possespjon,  or  in  the 
actual  possession  of  himself  and  those  from  whom  he  derives  his  title. 

8.  That  the  defendant  unjustly  claims  an  estate  therein,  of  the  charactei 
epeciiled  m  the  last  section. 
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Tke  complaint  must  describe  the  property  as  prescribed  in  section  one 
thousand  five  hundred  and  eleven  of  this  act.  The  demand  of  judgment 
must  be  to  the  effect,  that  the  defendant,  and  every  person  claiming  under 
him,  be  forever  barred  from  all  claim  to  any  estate  of  inheritance,  or  free- 
hold, or  for  a  term  of  years  not  less  than  ten,  in  possession,  reversion,  or 
remainder,  in  ttie  property  described  in  the  complaint. 

g  1640.  If  the  defendant,  in  his  answer,  puts  in  issue  the  matters  spcci* 
fied  in  subdivision  second  of  the  last  section,  and  succeeds  upon  that 
defence,  final  judgment  must  be  rendered  in  his  favor,  dismissing  the  com- 
plaint, and  awarding  to  him  costs  against  tho  plaintiff. 

§  1641.  The  defendant  may,  in  his  answer,  either  with  or  without  the 
defence  specified  in  the  last  section,  set  forth  facts,  showing  that  he  has  an 
estate  in  the  property,  or  any  part  thereof,  adverse  to  the  plaintiff,  in  fee, 
or  for  life,  or  for  a  term  of  years  not  less  than  ten,  fn  possession,  reversioQ, 
or  remainder,  as  in  a  complaint  for  the  same  cause  of  action ;  and  there- 
upon he  may  demand  any  judgment  to  which  he  would  be  entitled,  in  an 
action  brought  by  him  to  recover  that  estate  therein. 

§  1642.  Where  an  issue  of  fact  is  joined,  in  an  action  brought  as  pre- 
scribed in  this  article,  the  subsequent  proceedings,  including  the  trial, 
judgment,  and  execution  are  the  same  as  if  it  was  an  action  of  ejectment, 
except  as  otherwise  expressly  prescribed  in  ihis  title. 

§  1643.  Where  the  defendant  claims  the  property  in  question,  or  any 
part  thereof,  by  virtue  of  an  estate  in  remainder  or  reversion,  he  need  not 
establish  a  right  to  the  immediate  possession  thereof ;  but  where  the  ver- 
dict, report,  or  decision  finds  that  be  has  such  an  estate,  it  must  specify  the 
time  when,  or  the  contingency  upon  which,  ho  will  be  entitled  to  possession  ; 
and  final  judgment  to  that  effect  must  be  rendered  accordingly,  without, 
damages.  In  such  a  case,  an  execution  for  the  delivery  of  the  possession 
of  the  property  may  be  issued  upon  the  judgment;  but  only  by  the  special 
order  of  the  court,  made  upon  an  application  by  the  defendant,  or  a  person 
claiming  under  him,  and  satisfactory  proot  that  the  time  has  ariived  'vlicn, 
or  the  contmgcncy  has  happened  upon  which,  the  applicant  is  entitled  to 
I  ossession  by  the  terms  of  the  judgment. 

§  1644.  Where  a  final  judgment,  in  favor  of  the  defendant,  determines 
that  he  is  entitled  to  the  immediate  possession  of  the  property,  it  must 
award  him  possession  accordingly.  The  final  judgment  must  also  award  to 
him  his  damages  for  the  withholding  of  the  property,  as  in  an  action  of 
ejectment. 

§  1646.  Final  judgment  for  the  plaintiff  must  be  to  the  effect,  that  the 
defendant,  and  every  pei3on  claiming  under  him,  by  ti:le  accruing  after  the 
tiling  of  the  judgment-roll,  or  of  the  notice  of  the  pendency  of  the  action,  ad 
prescribed  in  article  ninth  of  this  title,  be  forever  barred  from  all  claim  to 
any  estate  of  inheritance,  or  for  life,  or  for  a  term  of  years  not  less  than 
ten,  in  the  property,  if  such  a  judgment  is  taken  upon  the  defendant's 
default  in  appearing  or  pleading,  it  shall  not  award  costs  to. either  party, 
unless  it  is  taken  upon  a  default  in  answering,  after  the  decision  of  n  de- 
murrer to  the  complaint. 

§  1646.  A  final  judgment  in  favor  of  either  party,  in  an  action  brought 
as  prescribed  in  this  article,  is  conclusive  against  the  other  party,  as  to  tho 
title  established  in  the  action  ;  and  also  against  every  person  claiming  from, 
through,  or  under  that  party,  oy  title  accruing  after  the  fiiing  of  the  judg- 
ment-roll, or  of  the  notice  of  the  pendency  of  the  action,  as  prescribed  in 
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article  ninth  of  this  title.  But  where  the  defendant,  by  his  answer,  clainifl 
an  estate  adverse  to  the  plaintiff,  entitling  him  to  the  immediate  possession 
of  the  property,  the  unsuccessful  party  is  entitled  to  a  new  trial,  within  thfl 
same  time  and  under  the  same  circumstances,  as  where  judgment  is  ren- 
dered in  an  action  of  ejectment,  upon  the  trial  of  an  issue  of  fact. 

§  1647.  A  person  claiming,  as  owner,  an  estate  In  fee,  for  life,  or  for 
yeaie,  in  real  property,  may  maintain  an  action  ng^iinst  a  woman,  who 
claims  to  have  a  right  of  dower  in  the  whole  or  a  part,  of  the  property,  to 
compel  tlie  determination  of  her  claim;  uuleM  she  is  under  one  oi"  the  dis- 
abilities specified  in  section  one  thousand  six  hundi'ed  and  thirty-eight  of 
this  act.  But  such  an  action  cannot  be  commenced,  until  the  expiration  of 
four  months  after  the  death  of  the  defendant's  husband. 

%  1648.  In  an  action  brought  as  specified  in  the  last  section,  if  the  coni- 
plaint  admits  the  defendant's  right  of  dower  in  the  property  described  there- 
in, or  any  part  thereof,  it  must  demand  judgment  that  her  dower  be  ad- 
measured. In  that  case,  if  the  defendant  does  not,  by  her  answer,  set  forth 
facts,  showing  that  she  is  entitled  to  a  greater  right  of  dower,  or  another 
estate  or  interest  in  the  property,  than  is  so  admitted,  and  demand  judg- 
ment therefor,  as  if  she  was  the  plaintiff  in  an  action  for  dower,  the  coiirt 
must  render  an  interlocutory  judgment,  directing  her  dower  to  be  admejisured 
with  or  without  damages  for  its  detention,  as  in  an  action  for  dower.  The 
subsequent  proceedings  are  the  same,  as  if  the  defendant  had,  as  plaintiff, 
recovered  an  interlocutory  judgment  in  an  action  for  dower. 

§  1649.  Where  the  plaintiff  insists,  in  his  complaint,  that  the  defendant 
has  not  a  right  of  dower  in  the  property,  he  must  demand  judgment  that 
she  be  forever  barred  from  such  a  claim.  In  tliat  case,  or  where  the  plaint- 
iff admits  a  right  of  dower  in  the  defendant,  and  the  defendant  in  her 
answer  demands  judgment  for  a  greater  right  of  dower,  or  another  estate 
or  interest  in  the  property,  than  is  so  admitted,  the  provisions  of  this  ar- 
ticle., relating  to  an  action  to  compel  the  determination  of  an  adverse  claim 
in  fee,  or  for  life,  or  for  a  term  of  years  not  less  than  ten,  apply  to  all  pro- 
ceedings subsequent  to  the  answer. 

§  1650.  An  action  may  be  maintained,  as  prescribed  in  this  article,  by 
or  against  a  corporation,  as  if  it  was  a  natural  person. 

ARTICLE  SIXTH. 
Action  for  Waste. 

S  1651.  Who  liable  to  action  for  wa^te.  §  1656.  Action   against  joint   tenant  or 

1663.  Action  by  heir,  devisee,  or  gran-  tenant  in  common. 

tor  of  reversion.  1657.  Id.;  interlocutory  judgment  for 

1653.  Id.;   by  ward  against  guardian.  partition. 

1654.  Id.;  by  grantee  of  real  property  1638.  Id.;  damages   to   he    deducted 

BOid  under  execution.  from  det'endaift's  share. 

1655.  Judgment     in     action    against  1659.  View  ;    when    not    necessary ; 

tenant  of  particatar  estate.  when  and  how  made. 

§  1661.  An  action  for  waste  lies  against  a  tenant  by  the  curtesy,  in 
doM'er,  for  life,  or  for  years,  or  the  assignee  of  such  a  tenant,  who,  during 
his  estate  or  terra,  commits  waste  upon  the  real  property  held  by  him,  with- 
out a  special  and  lawful  written  license  so  to  do;  or  against  such  a  tenant, 
who  lets  or  grants  his  estate,  and,  still  retaming  possession  thereof,  com- 
mits waste  without  a  like  license. 

§  1662.  An  heir  or  devisee  may  maintain  an  action  for  waste,  committed 
ill  the  tim?  of  his  ancestor  or  testator,  as  well  as  in  his  own  tm^^    The 
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grantor  of  a  reversion  may  maintain  an  action  for  waste,  committed  befor« 
he  aliened  the  same. 

§  1653.  Such  an  action  may  also  be  maintained  against  a  guardian  bj 
his  ward,  either  before  or  after  the  termination  of  the^  guardianship,  fot 
waste,  committed  upon  the  real  property  of  the  ward,  during  the  guardian 
ship. 

§  1654.  Where  real  property  is  sold  by  virtue  of  an  execution,  the  per 
son,  to  whom  a  conveyance  is  executed  pursuant  to  the  sale,  may  maintain 
an  action  for  waste,  committed  thereon  after  the  Bale,  against  the  person, 
who  was  then  in  possession  of  the  property. 

§  1655.  If  the  plaintiff  recovers  in  an  action  for  waste,  other  than  an 
action  brought  as  prescribed  in  the  next  section,  the  final  judgment  must 
award  to  him  treble  damages.  Where  the  action  is  brought  by  the  person 
next  entitled  to  the  reversion,  and  it  appears,  in  like  manner,  that  the  in- 
jury to  the  estate  in  reversion  is  equal  to  the  value  of  the  tenant's  estate  or 
unexpired  term,  or  that  it  was  done  maliciously,  the  final  judgment  must 
also  award  to  the  plaintiff  the  forfeiture  of  the  defendant's  estate,  and  the 
possession  of  the  place  wasted. 

§  1656..  An  action  for  waste  may  also  be  maintained,  by  a  joint  tenant 
or  tenant  in  common,  against  his  co-tenant,  who  commits  wast<;  upon  the 
real  property  held  in  joint  tenancy  or  in  common.  If  the  plaintiff  recovers 
therein,  he  is  entitled,  at  his  election,  either  to  a  final  judgment  for  treble 
damages,  as  specified  in  the  last  section,  or  to  have  partition  of  the  prop> 
erty,  as  prescribed  in  the  next  two  sections. 

§  1657.  Where  the  plaintiff  elects  to  have  partition,  as  prescribed  in 
the  last  section,  if  the  pleadings,  verdict,  report,  or  decision,  do  not  deter- 
mine the  rights  and  interests  ot  the  several  parties  in  the  property  so  held 
in  joint  tenancy  or  in  common,  the  court  must  ascertain  them,  by  a  refer- 
ence or  otherwise.  If  it  appears  that  there  are  persons,  not  parties  to  the 
action,  who  must  have  been  made  parties  to  an  action  for  the  partition  of 
the  property,  they  must  be  brought  in  by  a  supplemental  summons,  and,  if 
necessary,  supplemental  pleadings  must  be  made.  When  the  rights  and 
interests  of  all  the  parties  are  ascertained,  an  interlocutory  judgment  for 
the  partition  or  sale  of  the  property  roust  be  rendered,  and  the  subsequent 
proceedings  thereon  must  be  the  same,  as  in  an  action  for  the  partition  of 
the  property,  except  as  otherwise  prescribed  in  the  next  section. 

§  1658.  The  plaintiff  may  elect  to  take  final  judgment  for  the  single 
damages  awarded  to  him,  or  that,  in  making  the  partition,  or  in  dividing 
the  proceeds  of  a  sale,  so  much  of  the  share  of  the  defendant  in  the  real 
property,  or  the  proceeds  thereof,  as  will  be  suflBcient  to  compensate  the 
nlamtiff  for  his  single  damages,  and  the  costs  of  the  action,  other  than  the 
expenses  of  making  the  partition  or  sale,  b<e  laid  off  or  paid,  as  the  case 
may  be,  to  the  plaintiff.  The  residue  of  the  property  or  proceeds,  not  laid 
off  or  distributed  to  the  plaintiff  or  the  defendant,  must  be  laid  off  or  paid 
to  the  persons  entitled  thereto,  according  to  their  respective  rights  and  in> 
terests. 

§  1659.  In  an  action  for  waste,  it  is  not  necessary,  either  upon  the  ex»> 
cutiou  of  a  writ  of  inquiry,  or  upon  the  trial  of  an  issue  of  fact,  that  the 
jury,  the  judge,  or  the  referee,  should  view  the  property.  Where  the  trial 
is  by  a  referee,  or  by  the  court  without  a  jury,  the  referee  or  the  judge  may, 
\l\  his  discretion,  view  the  property,  and  direct  the  attorneys  for  the  paiticf 
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:9  attend  accordingly.     In  any  other  case,  the  court  may,  in  itfl  discretion, 
by  order,  direct  a  view  by  the  jury. 

ARTICLE  SEVENTH. 

AcTioy  roR  ▲  Nuisanck. 

I  1000.  When  action  to  he  broaght  )  1602.  Final  judgment. 

1661.  Defendants  therein.  1668.  Application  of  this  article. 

§  1660.  An  action  for  a  nuisance  may  be  maintained  in  any  case,  where 
sucQ  an  action  might  have  been  maintained  under  the  laws  in  force,  imme- 
diately before  this  act  talces  effect. 

§  1661.  A  person  by  whom  the  nuisance  has  been  erected,  and  a  person 
to  whom  the  real  property  has  been  transferred,  may  be  joined  as  defend- 
ants in  such  an  action. 

§  1662.  A  final  judgment  in  favor  of  the  plaintiff  may  award  him  dam- 
ages, or  direct  the  removal  of  the  nuisance,  or  both. 

§  1663.  This  article  does  not  affect  an  action,  wherein  the  complaint  de- 
mands judgment  for  a  sura  of  money  only. 

ARTICLE  EIGHTH. 
Othsr  Actions  relating  to  real  Property 

I  1604.  Certain   persons  holding    over  action  against  his  co-tenant. 

deemea  tresspassers.    Action  §  1067.  Action  for  cutting,  etc.,  trees. 

asrainst  them.  1668.  Id.;  when  treble  damages  may 

1605.  Reversioner,  etc.,  may  maintain  be  recovered. 

action.  1668.  Treble    damages    for    forcible 

1666.  Joint  teuant,  etc.,  may  maintain  entry  or  detainer. 

§  1664.  A  person  in  possession  o*  real  property,  as  guardian  or  trustee 
for  an  infant,  or  having  an  estate  determinable  upon  one  or  more  lives,  who 
holds  over  and  continues  in  possession,  after  the  determination  of  his  trust 
or  particular  estate,  without  tlie  express  consept  of  the  person  then  imme- 
diately entitled,  is  a  trespasser.  An  action  may  be  maintained  against  him, 
or  his  executor  or  administrator,  by  the  person  so  entitled,  or  his  executor 
or  administrator,  to  recover  the  full  value  of  the  profits,  received  during  tbe 
wrongful  occupation. 

§  1665.  A  person,  seized  of  an  estate  in  remainder  or  reversion,  may 
mai  Uain  an  action  founded  upon  an  injury  done  to  the  inheritance,  not- 
withstanding any  intervening  estate  for  life  or  for  years. 

§  1666.  A  joint  tenant  or  a  tenant  in  common  of  real  property,  or  his 
executor  or  administrator,  may  maintain  an  action  to  recover  his  just  pro- 
portion against  his  co-tenant,  wtio  has  received  more  than  his  own  just  pro- 
portion, or  against  his  executor  or  administrator. 

§  1667.  If  a.iy  person  cuts  down  or  carries  off  any  wood,  underwood, 
tree,  or  timber,  or  girdles  or  otherwise  despoils  a  tree  on  the  land  of  another, 
without  the  owner's  leave  ;  or  on  the  common,  or  other  land,  of  a  city,  vil- 
lage, or  town,  without  having  right  or  privilege  in  those  lands,  or  license 
from  tiie  proper  officer  ;.  an  action  may  be  maintained  against  him,  by  the 
owner,  or  the  city,  village,  or  town,  as  the  case  may  be. 

§  1668.  In  an  action  brought  as  prescribed  in  the  last  section,  the 
plaintiff  may  state  in  his  complaint  the  amount  of  his  damages,  and  demand 
'odgment  for  treble  the  sum  so  stated.  Thereupon,  if  the  inquisition,  or, 
wUere  iA^oes  of  fact  art  tried,  the  verdict,  report,  or  decision,  awards  him 
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any  damages,  he  is  entitled  to  judgment  for  treble  the  sum  so  awarded,  ex- 
cept that  iu  either  of  iLe  following  cases,  judgment  must  be  rendered  for 
single  damages  on'/ : 

1 .  Where  the  verdict,  report,  or  decision  finds  affirmatively  that  the  in- 
jury, for  which  the  action  was  brought,  was  casual  and  involuntary ;  or  that 
the  defendant,  when  he  committed  the  injury,  hud  probable  cause  to  believe 
that  the  land  was  his  own. 

2.  Where  the  defendant  has  pleaded,  and  the  verdict,  report,  or  decision 
finds  affirmatively,  that  the  injury,  for  which  the  action  was  brought,  was 
committed  by  taking  timber,  for  the  purpose  of  making  or  repairing  a  pub- 
lic road,  or  a  public  bridge ;  or  by  taking  any  wood,  underwood,  or  tree,  for 
a  like  purpose,  by  authority  of  a  commissioner  or  overseer  of  highways. 

§  1669.  If  a  person  is  disseized,  ejected,  or  put  out  of  real  property,  in  a 
forcible  manner ;  or,  after  he  has  been  put  out,  is  held  and  kept  out,  by 
force,  or  by  putting  him  in  fear  of  personal  violence,  he  is  entitled  to  re- 
cover treble  damages,  in  an  action  therefor  against  the  wrong-doer. 

ARTICLE  NINTfJ. 

Provisions  appligabls  to  Two  or  more  of  the  Actions  specified  in  this 

Title. 


S  1670.  Notice  of  pendency  of  action  by 
plaintiii. 

167t.  Bflect  of  notice. 

1072.  Notice  to  be  reccrded  and  in- 
dexed. 

1678.  Notice  of  pendency  of  action 
by  defendant. 

1574.  When  notice  may  be  cancelled. 

1675.  When  and  how  court  may  com- 

pel delivery  oi  poe>se88ion  of 
real  property  to  purchaser. 

1676.  Upon  sale  of  real  property  of- 

ficer to  pay  taxes,  etc* 

1677.  Judgment    to    be   entered    in 

county  where  real  property  is 
situated. 

1678.  Sale  ;  notice  of ;  how  condacted. 

1679.  Parchases    by    certain   officers 


prohibited.    Penalty. 
I  1680.  Revengouer,    etc.,   may    brinj? 
aciion  after  tenant's  defanli. 
1681.  Defendant,  how  prevented  from 

conunuuiig  wasu)..  etc 
•u82.  WL<jii  order  for  survey  may  be 
made. 

1683.  Contents  and  pervice  of  order. 

1684.  Authority  of  party  under  order. 

1685.  Liability  of  purchaser,  pending 

an  action. 

1686.  Infant  may  maintain,  etc.,  real 

action  in  bis  own  name. 

1687.  Joinder  of    R;ai    actions   with 

others. 

1688.  When    spt'cial    proceeding    to 

recover    real     property    not 
allowed. 


i$  1670.  In  an  action  brought  to  recover  a  judgment  affecting  the  title 
to,  or  the  possession,  use,  or  enjoyment  of,  real  properly,  the  plaintiff  may, 
when  he  files  his  complaint,  or  at  any  time  afterwards  before  final  judgment, 
tile,  in  the  clerk's  office  of  each  county  where  the  property  is  situated,  a 
notice  of  the  pendency  of  the  action,  stating  the  names  of  the  parties,  and 
the  object  of  the  action,  and  containing  a  brief  description  of  the  property 
in  that  county,  affected  thereby.  Such  a  notice  may  iiie  filed  with  the  com- 
plaint, before  the  service  of  the  summons ;  but,  in  that  case,  personal  ser- 
vice of  the  summons  must  be  made  upon  a  defendant,  wiibin  sixty  days 
after  the  filing,  or  else,  before  the  expiration  of  the  same  time,  publication 
of  the  summons  must  be  commenced,  or  service  thereof  must  be  made  with- 
out the  State,  pursuant  to  an  order  obtained  therefor,  as  prescribed 
in  chapter  fifth  of  this  act. 

§  1671.  Where  a  notice  of  the  pendency  of  an  action  may  be  filed,  as 
prescribed  in  the  last  section,  the  pendency  of  the  action  is  constructive 
notice,  from  the  time  of  so  filing  the  notice  only,  to  a  purchaser  or  incum- 
brancer of  the  property  affected  thereby,  from  or  against  a  defendant,  with 
respect  to  whom  th;  notice  is  directed  to  be  indexed,  ns  prescr.bed  in  the 
next  ^eittiou.     A  person,  whose  conveyance  or  incumbrance  is  subsequentW 
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executed,  or  subsequently  recorded,  is  bound  by  all  proceedings  taken  in 
the  action,  after  the  filing  of  the  notice,  to  the  'same  extent  as  if  he  was  a 
party  to  the  action. 

§  1672.  £ach  county  clerk,  with  whom  such  a  notice  ia  filed,  must  im- 
mediately record  it,  in  a  book  kept  in  his  office  for  that  purpose,  and  index 
it  to  the  name  of  each  defendant,  specified  in  a  direction,  appended  at  the 
foot  of  the  notice,  and  subscribed  by  the  attorney  for  the  plaintiff.  The 
expense  of  procuring  a  new  book,  when  necessary,  must  be  paid  out  of  the 
county  treasury,  as  other  county  charges. 

§  1673.  Where  a  defendant  sets  up  in  his  answer  a  counterclaim,  upon 
which  he  demands  an  affirmative  judgment,  affecting  the  title  to,  or  the  pos- 
session, use,  or  enjoyment  of,  real  property,  he  may,  at  the  time  of  filing 
his  answer,  or  at  any  time  afterwards  before  final  judgment,  file  a  like 
notice.  The  last  three  sections  apply  to  such  a  notice.  For  the  purpose  of 
such  an  application,  the  defendant  filing  such  a  notice  is  regarded  as  a 
plaintiff,  and  the  plaintiff  is  regarded  as  a  defendant. 

§  1674.  After  the  action  is  settled,  discontinued,  or  abated,  or  final 
judgment  is  rendered  ther6ii»against  the  party  filing  the  notice,  and  the  time 
to  appeal  therefrom  has  expired,  or  if  a  pluiniiff  filing  the  notice  unreason- 
ably neglects  to  proceed  in  the  action,  the  court  may,  in  its  discretion,  upon 
the  application  of  any  person  aggrieved,  and  upon  such  notice  as  may  be 
directed  or  approved  by  it,  direct  that  a  notice  of  the  pendency  of  an  action, 
filed  as  prescribed  in  the  last  four  sections,  be  cancelled  of  record  by  a  par- 
ticular clerk,  or  by  all  the  clerks,  with  whom  it  is  filed  and  recorded.  Tlje 
cancellation  must  be  made  by  a  note  to  that  effect,  on  the  margin  of  the 
record,  referring  to  the  order.  Unless  the  order  is  entered  in  the  same 
clerk's  office,  a  certified  copy  thereof  must  be  filed  therein,  before  the  notice 
is  cancelled. 

§  1676.  Where  a  judgment,  in  an  action  specified  in  this  title,  allots  to 
any  person  a  distinct  parcel  of  real  property,  or  contains  a  direction  for  the 
sale  of  real  property,  or  confirms  such  an  allotment  or  sale,  it  may  also, 
except  in  a  case,  where  it  is  expressly  prescribed  in  this  act  that  the  judg- 
ment may  be  enforced  by  execution,  direct  the  delivery  of  the  possession  of 
the  property  to  the  i)er8on  entitled  thereto.  If  a  party,  or  his  representa- 
tive or  successor,  who  is  bound  by  the  judgment,  withholds  possession  from 
the  person  thus  declared  to  be  entitled  thereto,  the  court,  besides  punishing 
the  disobedience  as  a  contempt,  may,  in  its  discretion,  by  order,  require  the 
sheriff  to  put  that  person  into  possession.  Such  an  order  must  be  executed, 
as  if  it  was  an  execution  for  the  delivery  of  the  possession  of  the  property. 

§  1676.  Where  a  judgment,  rendered  in  an  action  for  partition,  for 
dower,  or  to  forclose  a  mortgage  upon  real  property,  directs  a  sale  of  the 
real  prop«*rty,  the  officer  making  the  sale  must,  out  of  the  proceeds,  unless 
the  judgment  otherwise  directs,  pay  all  taxes,  assessments,  and  water  rates, 
which  are  liens  upon  the  property  sold,  and  redeem  the  pix)perty  sold  from 
any  sales  for  unpaid  taxes,  assessments,  or  water  rates,  which  have  not  ap- 
parently become  absolute.  The  sums,  necessary  to  make  those  payments 
and  redemptions,  are  deemed  expenses  of  the  sale,  within  the  meaning  of 
that  expression,  as  used  in  any  provision  of  article  second,  third,  or  fourth 
of  this  title. 

§  1677.  Where  real  property,  sold  by  virtue  of  a  judgment,  rendered  in 
an  action  specified  in  the  last  section,  is  situated  in  a  county,  other  than 
that  in  which  the  judgment  is  entered,  the  judgment  must  be  also  entered 
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in  the  oflice  of  the  clerk  ^f  the  county  wherehi  the  property  is  situated, 
before  the  purchaser,  can  be  require'  to  pay  the  purchase-money*  or  to 
accept  a  deed.  The  clerk  of  the  latter  county  must  enter  it  in  the  judgment- 
book  kept  by  him,  upon  filing  with  him  a  copy  thereof,  certified  by  the  clerk 
with  whom  it  is  entered. 

§  1678.  [flm*rfl881.]  A  sale  made  in  pursuance  of  any  provision  of 
this  title  must  be  at  public  auction  lo  the  highest  bidder.  Notice  of  lucfa 
sale  must  be  given  by  the  officer  making  it,  as  prescribed  in  section  four* 
teen  hundred  and  thirty-four  of  this  act  for  the  sale  by  a  sfaeriiT  of  real 
property,  by  virtue  of  an  execution,  unless  the  property  is  situated  wholly 
or  partly  in  a  city  in  which  a  daily  newspaper  is  published,  and,  in  that 
case,  by  publishing  notice  of  the  sale  at  least  twice  in  each  week  for  three 
successive  weeks  immediately  preceding  the  sale  in  one,  or,  in  the  city  of 
New  York  or  the  city  of  Brooklyn,  in  two  such  papers.  Notice  of  the  post- 
ponement of  the  sale  must  be  published  in  the  paper  or  papers  wherein  the 
notice  of  sale  was  published.  The  terms  of  the  sale  must  be  made  kuown 
at  the  time  of  the  sale,  and  if  the  property,  or  any  part  thereof,  is  to  be  sold 
subject  to  the  right  of  dower,  charge  or  lien,  ^at  fact  must  be  declared  at 
the  time  of  the  sale.  If  the  property  consists  of  two  or  more  distinct  build- 
ings, farms  or  lots  they  shall  be  sold  separately,  unless  otherwise  ordered 
by  the  court ;  and  provided  further  that  where  two  or  more  buildings  are 
situated  on  the  same  city  lot  they  may  be  sold  together. 

Sales  heretofore  made,  which  would  be  lawful  according  to  the  terms  of 
this  act,  are,  by  the  act,  declared  valid. 

§  1679.  A  commissioner,  or  other  officer  making  a  sale,  as  prescribed  in 
this  title,  or  a  guardian  of  an  infant  party  to  the  action,  shall  not,  nor  shall 
any  person,  for  his  benefit,  directly  or  indirectly,  purchase,  or  be  interested 
in  the  purchase  of,  any  of  the  property  sold  ;  except  that  a  guardian  may, 
where  he  is  lawfully  authorized  so  to  do,  purchase  for  the  benefit  or  in  be* 
half  of  liis  ward.  The  violation  of  this  section  is  a  misdemeanor ;  and  a 
purchase,  made  contrary  to  this  section,  is  void. 

g  1680.  Where  a  tenant  for  life,  or  for  a  term  of  years,  suffers  judgment 
to  be  taken  against  him,  by  consent  or  by  default,  in  an  action  of  ejectment, 
or  an  action  for  dower,  the  heir,  or  person  owning  the  reversion  or  remain* 
der,  may,  after  the  determination  of  the  particular  estate,  maintain  an 
action  of  ejectment  to  recover  the  property. 

§  1681.  If,  during  the  pendency  of  an  action  specified  in  this  title,  the 
defendant  commits  waste  upon,  or  does  any  other  damage  to,  the  property 
in  controversy,  the  court,  or  a  judge  thereof,  may,  upon  tlto  application  of 
the  plaintiff,  and  due  proof  of  the  facts  by  affidavit,  grant,  without  notice 
or  security,  an  order,  restraining  him  from  the  commission  of  any  further 
waste  upon  or  damage  to  the  property.  Disobedience  to  such  an  order  may 
be  punished,  as  a  contempt  of  the  court.  This  section  does  not  affect  the 
plaintiff^s  right  to  a  permanent  or  a  temporary  injunction  in  such  an  action. 

§  1682.  If  the  court,  in  which  an  action  relating  to  real  property 
is  pending,  is  satisfied  that  a  survey  of  any  of  the  property,  in  the  posses- 
sion of  either  party,  or  of  a  boundary  line  between  the  par  ies,  or  between 
the  property  of  either  of  them,  and  of  another  person,  is  necessary  or  expe- 
dient, to  enable  either  party  to  prepare  a  pleading,  or  prepare  for  trial,  or 
for  any  other  proceeding  in  the  action,  it  may,  upon  the  application  of  either 
party,  upon  notice  to  the  party  in  possession,  make  an  order,  granting  to 
the  applicant  leave  to  enter  upon  that  party's  property,  to  make  suoh  • 
■urvey. 
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§  1683.  An  order,  made  as  prescribed  in  the  lust  section,  must  epecify, 
by  a  dcscriptiou  as  definite  as  may  be,  the  property  or  boundary  line  to  be 
snrreyed,  and  the  real  property  of  the  adverse  party,  upon  which  it  is 
necessary  to  enter  for  that  i)urpose.  A  copy  thereof  must  be  serted  on  the 
owner  or  occupant  of  that  property,  before  entry  thereupon. 

§  1684.  After  serving  a  copy  of  the  order,  as  prescribed  in  the  last  sec- 
tion, the  party  obtaining  it,  his  necessary  surveyors,  servants,  and  agents, 
may  enter,  for  the  purpose  of  making  the  survey,  upon  the  real  property 
described  in  the  order,  and  may  there  malce  the  survey ;  but  each  person  so 
entering  is  responsible  for  any  unnecessary  injury  done  by  him ;  and  the 
party  procuring  the  order  is  responsible  for  such  an  injury,  done  by  any 
person  so  entering. 

^  1685.  If  the  defendant,  in  an  action  of  ejectment  or  an  action  for 
dower,  aliens  the  real  property  in  question,  after  the  filing  of  a  notice,  as 
specified  in  section  one  thousand  six  hundred  and  seventy  of  thi^  act,  and 
an  execution  against  him  for  the  plaintiff's  damages  is  returned  wholly  or 
partly  unsatisfied,  an  action  may  be  maintained  by  the  plaintiff  against  any 
person,  who  has  been  in  possession  of  the  property,  under  the  defendant's 
conveyance,  to  recover  the  unsatisfied  port 'on  of  the  damages,  for  a  time 
not  exceeding  that,  during  which  he  possessed  the  property. 

§  16^6.  Any  action  specified  in  this  title  may  be  maintained  by  or  against 
an  infant  in  his  own  name  ;  and  article  fourth  of  title  second  of  chapter 
fifth  of  this  act  applies  to  suchr'and  action,  except  as  otherwise  prescribed 
ih  sections  one  thousand  five  hundred  and  thirty-five  and  one  thousand  five 
hundred  and  thirty-six  of  this  act. 

§  1687.  Nothing  contained  in  this  title  is  to  be  construed,  as  to  prevent 
the  plaintiff  from  uniting  in  the  same  complaint  two  or  more  oatises  of 
action,  in  any  case  specified  in  section  four  hundred  and  eigbty-four  of  this 
act. 

§  1688.  A  special  proceeding  to  recover  real  property  cannot  be  ts^ken. 
except  in  a  case  specially  prescribed  by  law. 

TITLE  II. 
Aciions  relating  to  chatteU. 

.    Abtiolb  1.  Action  to  recover  a  chattel . 

2.  Action  to  foreciose  a  lien  upon  a  chattel. 

ARTICLE  FIRST. 
Action  to  recotkr  a  Chattsl. 

f  1660.  Joinder  of  action  witb  others.  %  1699.  Plaintiff's  uiidertftlcinf  for  1>»> 

1690.'  When  it  cannot  be  maintained.  pievin. 

1681.  Id.:  after  judgment  against  the  1700,  How  chattel  to  be  replevied. 

plaintiff.  1701.  Id.;  how  taken  from  a  building, 

1692.  Id. ;  by  an  assignee.  etc. 

1693.  Jurisdiction,  etc..  when  replevin  1702.  Replevied   chattel ;    how  kept, 

precedes  sammons.  '  etc. 

1694.  Plaintiff  may  rcqnire  sheriff  to  1703.  When  defendant  may  ekeept  tb 

replevy.  snretiee ;  proceedings  there- 

1G95.  Affldnvit  therefor,  before  com-  npon. 

mencement  of  action.  17(M.  When  defendant  may  reclaim 

1696.  Id. ;    after    commencement   of  chattel  ;    proceedings    tiiere- 

actlon.  npon. 

1697.  Id.;  where  several  chattels  are  1705.  Sarcties;  when  and  howtojat- 

to  be  replevied.  tify. 

1666.  Provision  where  a  part  only  is  1706.  When  and  to  whom  ehoriff  mutt 

replevied.  delivtr  chattel. 
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I  ITW.  Penalty  for  wrong  delirery  by  complaint. 

sherlfF.  §  1723.  Damages,  whezi  chattel  injured, 

iTO8.  Undertaking  ;   to   wbom  dellv-  etc.,  by  defendant. 

ered.  1723.  Answer  of  title  in  third  pefson. 

17W.  Claim  of  title  by  third  person ;  1724.  Answer  that  property  was  dia- 

proceedings  thereupon.  trained  doing  namage. 

1710.  Action  against  sheriff  tti)on  snch  1725.  Defendant  may  demand  jndg- 

claim.  meut  for  retnrn. 

1711.  Indemnity    to    sheriff   against  1726.  Verdict,  etc.,  what  to  ^*»te. 

snch  action.  1727.  Substittite  in  certain  ouies  for 

1712.  When  agent,   etc.,  may   make  finding  ns  to  value. 

affidavit  for  replevin  or  return.  1728.  Verdict,  etc.,  for  part   of  sev- 

1713.  Second  and   fubseqiient   reple-  era!      chattels  ;      Jad}^eat 

vin  ;  proceedings  thereupon.  thereupon. 

1714.  Beplevitt  where  order  of  arrest  1729.  Damages  how    aiscertftined  on 

has  been  granted.  default. 

1715.  Return,  eic,  by  t?herifl.  1730.  Final  judgment ;  docketing  the 
1710.  Id.;  how  compelled.  same. 

1717.  Replevin    papers    to   be   made  1731.  Execution  ;  contents  thereof. 

part  of  jud^raent-roll,  etc.  1732.  Id.;    sheriff's    power    to    take 

1718.  Action  not  affected  by  failure  to  chattel. 

replevy.  1733  Action   on  undertaking;  when 

1719.  When  and   how   plaintiff   may  maintainable. 

abandon  his  claim  as  to  part.  1734.  Sheriff's  return  evidence  therein. 

1720.  Title  ;  how  stated  in  pleading.  1735.  Injury,  etc.,  no  defence. 

1721.  Taking,    efx;.;    how    stated   in  1636.  Abatement  and  revival  of  action. 

§  1689.  Nothing  in  this  title  is  to  be  so  construed  as  to  prievent  the 
plaintiff  fi*oni  uniting  in  the  saiije  complaint  two  or  more  causes  of  action, 
in  any  case  specified  in  section  four  hundred  andeighty-fourof  this  act. 

§  1690.  An  action  to  recover  a  chattel  ^cannot  be  maintained,  in  either 
of  the  following  cases : 

1.  Where  the  chattel  was  taken  by  virtue  of  a  warrant,  against  the  plaint- 
iff, for  the  collection  of  a  tux,  assessment,  or  fine,  issued  in  pursuance  of  a 
statute  of  the  State,  or  of  the  United  States ;  unless  the  taking  was,  or  the 
detention  is,  unlawful,  as  specified  in  section  one  thousand  six  hundred  and 
ninety  five  of  this  act. 

2.  Where  it  was  seized  by  virtue  of  an  execution,  or  a  warrant  of  attach- 
ment, against  l.^e  property  of  the  plaintiff;  unless  it  was  legally  exempt 
from  such  seizure,  or  is  unlawfully  detanied,  as  specified  in  section  cue 
thousand  six  hundred  and  ninety-five  of  this  act. 

3.  Where  it  was  seized  by  viiuue  of  an  execution,  or  a  warrant  of  attach- 
ment, against  the  property  of  a  person  other  than  the  plaintiff ;  and,  at  the 
time  of  the  seizure,  the  plaintiff  bad  not  the  right  to  reduce  it  into  his  pos- 
session. 

§  1691.  Where  a  chattel  is  replevied,  in  an  action  to  recover  the  same, 
and  a  final  judgment  awarding  the  possession  thereof  to  the  defendant  is 
rendered,  a  subsequent  action  to  recover  the  same  chattel  cannot  be  main- 
tained by  the  plaintiff,  for  the  same  cause  of  action.  But  the  judgment 
does  not  affect  his  right  to  iriaintain  an  action  to  recover  damages,  for  tak- 
ing or  detaining  the  same  or  any  other  chattel,  unless  it  was  rendered 
against  him  upon  the  merits. 

§  1692.  An  action  to  recover  a  chattel,  the  title  to  which  has  been  trans- 
ferred to  the  plaintiff,  since  the  wrongful  taking,  or  during  the  wrongful 
detention  thereof,  with  or  without  the  damages  sustained  by  the  takicg. 
withholding,  or  detention,  may  be  maintained  in  any  case,  where,  except 
for  the  transfer,  sach  an  action  might  be  maintained,  by  the  person  from  or 
through  whom  the  plaintiff  derives  title  ;  but  not  otherwise. 

§  1693.  Where  a  chattel  is  replevied  before  the  service  of  the  summons^ 
R8  prescribed  in  this  article,  the  seizure  thereof  by  the  sheriff  is  regarded  ai 
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equivalent  to  the  granting  of  a  prorisional  remedy,  for  the  purpose  of  giv- 
ing jurisdiction  to  the  oouit,  and  enabling  it  to  control  the  subsequent  pro- 
ceedings in  the  action;  .and  as  equivalent  to  the  commencement  of  the  ac- 
tion,  for  the  purpose  of  determining,  whether  the  plaintiff  is  entitled  to 
maintain  the  action,  or  the  defendant  is  liable  thereto. 

§  1694.  The  plaintiff  may,  when  the  summons  is  issued,  or  at  any  time 
afterwards,  and  before  the  service  of  a  copy  of  the  defendant's  answer,  or 
where  judgment  is  taken  by  default,  for  want  of  an  appearance  or  pleading, 
before  the  entry  of  the  final  judgment,  cause  the  chattel,  to  recover  which 
the  action  is  brought,  to  be  replevied  by  the  sheriff  of  the  county  where  it 
iM  found.  For  that  purpose,  he  must  deliver  to  the  sheriff  an  aidavit  and 
a  wdtten  undertaking,  as  prescribed  in  the  following  sections  of  this  article, 
with  a  written  requisition,  indorsed  upon  or  annexed  to  the  atHdavit,  and 
subscribed  by  his  attorney,  to  the  effect,  that  the  sheriff  is  required  to 
replevy  the  chattel  described  therein.  The  requisition  may  be  directed  to 
the  sberiff  of  a  particular  county,  or,  generally,  to  the  sheriff  of  any  county 
where  the  chattel  is  found.    It  is  deemed  the  mandate  of  the  court. 

§  1695.  The  affidavit,  to  he  delivered  to  the  sheriff,  as  prescribed  in  the 
last  section,  must  particularly  describe  the  chattel  to  be  replevied ;  and 
must  contain  the  following  allegations  : 

].  That  the  plaintiff  is  the  owner  of  the  chattel,  or  is  entitled  to  the 
poesession  thereof,  by  virtue  of  a  special  property  therein ;  the  facts  with 
respect  to  which  must  be  set  -forth. 

1.  That  it  is  wrongfully  detained  by  the  defendant 

3.  The  alleged  cause  of  the  detention  thereof,  according  to  the  best 
knowleged,  information,  and  belief  of  the  person  making  the  affidavit. 

4.  That  it  has  not  been  taken  by  virtue  of  a  warrant,  against  the  plaintiff, 
for  the  collection  of  a  tax,  assessment,  or  fine,  issued  in  pursuance  of  a 
statute  of  the  State,  or  of  the  United  States ;  or,  if  it  has  been  taken  under 
color  of  such  a  warrant,  either  that  the  taking  was  unlawful,  by  reason  of 
defects  in  the  process,  or  other  causes  specified,  or  that  the  detention  is 
unlawful  by  reason  of  facts  specified. 

6.  That  it  has  not  been  seized  by  virtue  of  an  execution  or  warrant  of 
attachment,  against  the  property  of  the  plaintiff,  or  of  any  person  from  or 
through  whom  the  plaintiff  has  derived  title  to  the  chattel,  since  the  seizure 
thereof;  or*  if  it  has  been  so  seized,  that  it  was  exempt  from  the  seizure, 
by  reason  of  facts  specified,  or  that  its  detention  is  unlawful,  by  reason  of 
facts  specified  which  have  subsequently  occurred. 

6.  Its  actual  value. 

§  1691.  But  where  the  affidavit  is  made  after  the  service  of  the  sum- 
mons, the  allegations,  required  to  be  inserted  therein  by  subdivisions  first 
and  second  of  tlie  last  section,  must  be  to  the  effect,  that  the  plaintiff,  at 
the  time  of  the  commencement  of  the  action,  was  the  owner  of  the  chattel, 
or  was  entitled  to  the  possession  thereof  by  virtue  of  a  special  property 
therein ;  and  that  it  was  then  wrongfully  detained  by  the  defendant,  as 
prescribed  in  those  subdivisions. 

§  1697.  Where  the  affidavit  describes  two  or  more  chattels  of  the  same 
kind,  it  must  state  the  number  thereof,  and  where  it  describes  a  chattel  in 
bulk,  it  must  state  the  weight,  measurement,  or  other  quantity.  Where  it 
describes  two  or  more  chattels  to  be  replevied,  it  may,  at  the  election  of  the 
plaintiff,  state  the  aggregate  value  of  all ;  or,  separately,  the  value  of  any 
chattel  or  of  any  class  of  chattels,  and  the  aggregate  value  of  the  remainder, 
if  any.     Where  it  states  separately  the  value  of  one  or  more  chattels  or 
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classes  of  chattels,  the  defendant  may  require,  as  prescribed  in  the  follow, 
ing  provisions  of  this  article,  the  return  of  any  or  all  of  the  chattels  oi 
classes  of  chattels,  the  value  of  which  is  thus  stated,  or  of  ihc  portiuo 
thereof  which  has  been  replevied.  If  he  procures  such  a  return,  the  n- 
maiiider  must  be  delivered  to  the  plaintifiE^  except  as  is  otherwise  prescribed 
lA  this  article. 

§  1698.  The  sheriff  must  replevy  a  smaller  number  or  a  smaller  quantity, 
'.f  the  whole  of  the  chattel  or  chattels  described  in  the  affidavit  cannot  be 
round.  In  that  case,  if  the  ag<];regat«  value  only  is  stated  in  the  affidavit, 
the  value  of  ttie  entire  chattel  or  class  of  chattels,  as  so  stated,  is  to  bi 
deemed  the  value  of  the  part  replevied,  for  the  purposes  of  the  proceeding! 
to  procure  a  return  thereof  to  the  defendant. 

§  1699.  The  undertaking  to  be  delivered  to  the  sheriff,  with  a  requisi- 
tion to.  replevy  a  chattel,  must  be  executed  by  at  least  two  sureties,  who 
must  be  approved  by  the  sheriff.  It  must  be  to  the  effect,  that  the  sureties 
ai«  bound  in  a  specified  sum,  not  less  than  twice  the  value  of  the  chattel, 
as  stated  in  the  affidavit,  for  the  prosecution  of  the  action  ;  for  the  return 
of  the  chattel  to  the  defendant,  if  possession  thereof  is  adjudged  to  him,  or 
if  the  action  abiites,  or  i^^  discontmued,  before  the  chattel  is  returned  to  ♦he 
defendant ;  and  for  the  payment  to  the  defendant  of  any  sum,  which  th# 
judgment  awards  to  him  against  the  plaintiff. 

^  1700.  If  any  chattel,  described  in  the  affidavit,  is  found  in  tlie  posaes- 
sion  of  the  defendant,  or  of  his  agent,  the  sheriff,  to  whom  an  aflKiC^it, 
requisition,  and  undertaking  are  delivered,  as  prescribed  in  the  foregoing 
sections  of  this  article,  must  forthwith  replevy  it,  by  taking  it  hito  his  pos- 
sessioiL  He  nmst  thereupon,  without  delay,  serve  on  the  defendant  a  copy 
of  the  affidavit,  requisition,  and  undertaking,  by  delivering  the  same  to  him 
personally,  if  he  can  be  found  within  the  county ;  or,  if  he  cannol  be  so 
found,  to  his  agent,  if  any,  from  whose  possession  the  chattel  is  taken  ;  or 
if  neither  can  be  found  within  the  county,  by  leaving  the  copy  at  the  usual 
place  of  abode  of  either,  with  a  person  of  suitable  age  and  discretion. 

§  1701.  If  any  chattel,  described  in   the  affidavit,  is  secured  or  cod 
cealed  in  a  building  or  inclosure,  the  sheriff    must    publicly  demand    ita 
delivery.     If  it  is  not  delivered,  pursuant  to  the  demand,  be  must  cause  the 
building  or  iuclosure  to  be  broken  open,  and  must  uk^  tbA  chj^ttel  into  hn 
possession. 

§  1702.  A  sheriff,  who  has  replevied  a  chattel,  must  retain  it  tn  \,lz  poa- 
session,  keeping  it  in  a  secure  place,  until  the  person,  who  is  entitled  to  ttie 
possession  thereof,  is  ascertained,  as  prescribed  in  this  :uiicle.  He  mu»l 
then  deliver  it  to  that  person,  upon  request  and  payment  of  his  lawful  fees, 
and  necessary  expenses  for  taking  and  keeping  it,  as  taxed  by  a  judge  of 
the  couit,  or  the  county  judge  of  the  county  where  the  chattel  was  replevied, 
upon  such  a  notice  as  the  judge  deems  proper. 

§  1703.  VVithm  three  days  after  the  chattel  is  replevied,  and  a  copy  of 
the  affidavit,  requisition,  and  undertaking  is  served,  the  defendant,  unleea 
he  requires  a  return  of  the  chattel  replevied,  or  of  one  or  more  of  thera 
where  two  or  njore  chattels  are  replevied,  may  serve  upon  the  sheriff 
a  notice,  that  he  excepts  to  the  plaintiff's  sureties  ;  otherwise  he  is  deemed 
to  have  waived  all  objections  to  them.  Where  the  defendant  has  not  ap- 
peared, the  notice  must  be  subscribed  either  by  him,  or  by  his  agent  or 
attorney.  The  person  so  subscribing  the  notice  must  add  to  his  'signatur* 
hisrffice  adiress,  as  prescribed  by  law,  with  respe<a  to  a  notice  of  appear- 


ance.  Within  t^n  dajrs  after  service  of  such  a  notice,  the  plaintiff*s  fli  Forney 
must  serve  upon  the  defendant's  aitoraey,  or,  if  the  defendant  li.is  not 
appear«>d,  upon  the  sheriff,  notice  of  the  justification  of  the  duretics.  if  the 
notice  of  justification  ia  served  upon  the  sheriff,  he  must  immediately  serve 
It  upon  the  person,  whose  namti  is  subscribed  to  the  notice  of  exception,  in 
the  mode  prescribed  bv  law,  for  service  of  a  paper  upon  an  attorney  in 
an  action. 

g  1704*  The  defendant,  if  he  does  not  except  to  the  plaintiff's  sureties, 
as  prescribed  in  the  last  section,  may,  within  the  time  allowed  to  him  for 
such  an  exception,  serve  upon  the  sheriff,  a  notice  that  he  requires  a  return 
of  the  chattel  replevied.  With  the  notice,  he  must  deliver  to  the  sheriff  the 
following  papers : 

1.  An  affidavit,  containing  an  allegation,  either  that  the  defendant  is  the 
owner  of  the  chattel,  or  that  he  is  lawfully  entitled  to  the  possession  there- 
of, by  virtue  of  a  special  property  therein,  the  facts  with  respect  to  whic^ 
must  be  set  forth. 

2.  An  undertaking,  executed  by  at  least  two  sureties,  to  the  effect  that 
they  are  bound,  in  a  specified  sum,  not  less  that  twice  the  value  of  the 
chattel,  as  stated  in  the  affidavit  of  the  plaintiff,  for  the  delivery  thereof  to 
the  plaintiff,  if  delivery  there<.>f  is  adjudged,  or  if  the  action  abates  in  con- 
sequence of  the  defendant's  death  ;  and  for  the  payment  to  him  of  any  sum, 
which  the  judgment  awards  against  the  defendant. 

Within  three  days  after  serving  a  notice,  requiring  a  return  of  the  chat- 
tel, as  prescribed  in  this  section,  the  defendant  must  serve  upon  the 
plaintiff^s  attorney,  notice  of  the  justification  of  the  sureties  to  the  under- 
taking. 

§  1706.  The  jostificatioti  of  sureties,  as  prescribed  in  either  of  the  last 
two  sections,  roust  take  place,  either  in  the  county  where  the  chattel  was 
replevied,  or  in  the  county  where  one  of  the  sureties  resides.  The  provi- 
sions, regulating  the  justification  of  bail,  contained  in  article  third  of  title 
first  of  chapter  seventh  of  this  act,  govern,  except  as  otherwise  expressly 
prescribed  in  this  aiticie,  with  respect  to  the  notice  of  justification  of  the 
sureties ;  the  officer  before  whom  they  must  justify ;  the  substitution  of 
new  sureties  or  a  new  undertaking  ;  the  examination  and  qualifications  of  the 
sureties  ;  and  the  allowance  of  the  undertaking.  But  after  thu  allowance, 
the  undertaking  and  examination  must  be  delivered  to  the  sheriff. 

§  1706.  If  the  defendant  neither  excepts  to  the  plaintiff's  sureties,  nor 
requires  the  return  of  the  chattel,  within  the  time  prescribed  for  that  pur- 
pose ;  or  if  he  makes  default  in  serving  notice  of  the  justification  of  his 
sureties,  or  in  proeurlng  the  allowance  of  his  undertaking;  or  if  the  plaint- 
iff, after  the  defendant  has  excepted  to  his  sureties,  duly  procures  the 
allowance  of  his  U!idertaking ;,  the  sheriff  must,  except  in  the  case  specified 
in  section  one  thousand  seven  hundred  and  nine  of  this  act,  immediately 
deliver  the  chattM  to  tho  plaintiff.  If  the  plaintiff,  after  the  defendant  has 
excepted  to  his  sureties,  makes  default  in  serving  notice  of  justification,  or 
in  procuring  the  allowance  of  his  undertaking;  or  if  the  defendant,  after 
he  has  required  the  return  of  the  chattel,  duly  procures  the  allowance  of  his 
undertaking;  the  sheriff  must  immediately  deliver  the  chattel  to  the 
defendant.  When  the  chattel  is  delivered  by  the  sheriff  to  either  party,  as 
prescribed  in  this  section,  tlie  sheriff  ceases  to  be  responsible  for  the  suffi- 
ciency of  the  sureties  of  either  party  ;  until  then,  he  is  responsible  for  the 
sufficiency  of  the  sureties  of  t^  pkintilf  or  of  the  defendant,  as  th«  case 
nuiy  be. 
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§  1707.  A  sheriflf,  who  delivers  to  either  party,  without  the  consent  of 
the  other,  a  chattel  repevied  by  him,  except  as  prescribed  in  the  last  section, 
or  by  virtue  of  an  execution  issued  upon  a  judgment  m  the  action,  for/eits, 

'  to  the  party  aggrieved,  two  hundred  and  fifty  dollars  ;  and  is  also  liable  to 

i  him  for  all  damages  which  he  sustains  thereby. 

§  1708.  Where  the  sheriff  duly  delivers  a  chattel  to  either  party,  as  pre- 
f  scribed  in  the  last  section  but  one,  be  must,  at  the  same  time,  deliver,  to 
ilhe  adverse  party,  the  undertaking,  received  by  him  from  the  party  to  whom 
'the  chattel  is  delivered,  together  with  the  examination  of  the  sureties,  and 
rthe  judge's  allowance,  if  any.  "" 

§  1709.  At  any  time  before  a  chattel,  which  has  been  replevied,  is  act* 

^ually  delivered  to  either  party,  if  a  person,  not  a  party  to  the  action,  claims, 

>as  against  the  defendant,  a  right  to  the  possession  thereof,  existing  at  the 

^time  when  it  was  replevied,  an  affidavit  may  be  made  and  delivered  to  the 

ifiheriff,  in  his  behalf,  stating  that  he  makes  such  a  claim ;  specifying  the 

^chattel  or  chattels  to  which  it  relates,  if  two  or  more  chattels  have  been 

-replevied,  and  the  claim  relates  only  to  part  of  them  ;  and  setting  forth'  ihe 

if  acts  upon  which  his  right  of  possession  depends.    In  that  case,  the  sheriff 

tmay,  in  his  discretion,  before  he  delivers  the  chattel  to  the  plaintiff,  serve 

upon  the  plaintiff's  attorney  a  copy  of  the  affidavit,  with  a  notice  that  he 

requires  indemnity  against  the  claim.     If  tho  indemnity  is  not  furnished, 

within  a  reasonable  time  after  the  plaintiff  becomes  entitled  to  the  delivery 

of  the  chattel,  the  sheriff  may,  in  his  discretion,  deliver  it  to  the  claimant, 

without  incurring  any  liability  to  the  plaintiff,  by  reason  of  so  doing. 

g  1710.  A  person,  not  a  party  to  the  action,  who  has  served  an  aflSdavit, 
as  prescribed  in  the  last  section,  may  maintain  an  action  against  the  sheriff, 
who  has  delivei'ed  the  chattel  to  the  plaintiff,  to  recover  his  damages,  by 
reason  of  the  taking,  detention,  or  delivery  of  the  chattel.  But  the  sum- 
mons in  such  an  action  must  be  issued,  within  three  months  after  the  deliv- 
ery of  the  chattel  to  the  plaintiff,  and  must  be  served,  within  three  months 
after  it  is  issued.  An  action  cannot  be  maintained  against  a  sheriff,  by  a 
person  so  entitled  to  make  a  claim,  except  as  prescribed  in  this  section. 

§  1711.  The  indemnity,  to  be  furnished  to  the  sheriff  by  the  plaintiff,  as 
prescribed  in  the  last  section  but  one,  must  consist  of  a  written  undertak- 
ing to  him,  executed  by  at  least  two  sureties,  to  the  effect  that  they  will  in- 
demnify him  against  any  liability  for  damages,  costs,  or  expenses,  to  be 
incurred  in  an  action  brought  against  him,  by  the  claimant,  or  a  person 
deriving  title  from  or  through  the  claimant,  by  reason  of  the  taking  or 
detention  of  the  chattel,  or  its  delivery  to  the  plaintiff,  not  exceeding  a  sum 
to  be  specified  in  the  undertaking,  which  must  be  at  least  five  hundred  dol- 
lars, and  not  less  than  the  actual  value  of  the  chattel  claimed,  and  two  han- 
dred  and  fifty  dollars  in  addition  thereto.  £ach  of  the  sureties,  betiidea 
possessing  the  other  qualifications  required  by  law,  must  be  a  freeholder  or 
a  householder  of  the  sheriff's  county.  The  sheriff,  before  delivering  the 
chattel,  may  require  the  persons  offered  as  sureties  to  submit  to  an  exami- 
nation, before  the  officer  who  takes  the  acknowledgment  of  the  undertak- 
ing, as  where  persons  are  offered  to  him  as  bail  npon  an  arrest.  The  sure- 
ties are  entitled  to  be  substituted  as  defendants  in  an  action,  brought  as 
{prescribed  in  the  last  section,  as  if  the  chattel  had  been  levied  u|ion  by 
■virtue  of  an  execution. 

§  1712  The  affidavit,  to  be  delivered  to  the  sheriff  in  behalf  of  the 
plaintiff,  with  a  requisition  to  replevy  a  chattel,  may  be  made  by  the  plaint- 
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iff^s  agent  or  attorney,  if  the  material  facta  are  witliiu  his  personal  knowl- 
edge ;  or  if  the  plaintiff  is  not  within  the  county  w  here  the  attorney  resides, 
or  has  his  office,  or  is  not  capable  of  mailing  the  affidavit.  The  affidavit,  to 
be  delivered  tothesheriff,  either  in  behalf  of  the  defendant,  with  a  notice 
that  be  requires,  the  return  of  the  chattel,  or  in  behalf  of  a  person,  not  a 
party,  who  makes  a  claim  as  prescribed  in  section  one  thousand  seven  hun- 
dred and  nine  of  this  act,  may  be  made  by  an  agent  or  attorney,  if  the 
material  facts  are  within  his  personal  knowledge,  or  if  the  defendant  or 
claimant,  as  the  case  may  be,  is  not  wiibin  the  county  where  the  property 
was  replevied,  and  capable  of  making  the  affidavit.  Where  the  atfidavit  is 
made  by  an  attorney  or  agent,  be  must  state  therein  what  allegations,  if  any, 
are  made  upon  his  information  and  belief;  and  he  must  set  forth  therein 
the  grounds  of  his  belief,  as  to  all  matters  not  stated  upon  his  knowledge, 
and  the  reason  why  the  affidavit  is  not  made  by  the  party  or  the  claimant. 

§  1713.  Where  the  sheriff  has  replevied  a  part  only  of  a  chattel,  or  of 
two  or  more  chattel!^,  described  in  the  plaintiff's  affidavit,  and  has  served 
upon  the  defendant  the  papers  required  upon  such  a  replevin,  the  plaintiff 
may,  at  any  time  before  the  service  of  a  copy  of  the  defendant's  answer,  or 
before  judgment  by  default,  for  want  of  an  appearance  or  pleading,  require 
the  same  or  any  other  sheriff,  to  replevy  any  other  part  thereof.  For  that 
purpose,  he  must  deliver  to  the  sheriff  an  affidavit,  containing  the  same  allega- 
tions, and  a  requi.siiion  and  undertaking,  with  respect  to  the  part  yet  to  be 
replevied,  as  if  the  action  was  brought  to  recover  that  part  only.  Where  a 
second  or  subsequent  replevin  is  made,  as  prescribed  in  this  section,  the 
proceedings  are  the  same,  as  if  a  former  replevin  had  not  been  made. 

§  1714.  Where  an  order  of  arrest  is  granted,  as  prescribed  in  title  first 
of  chapter  seventh  of  this  act,  the  plaintiff's  right  to  a  replevin  is  subject 
to  the  following  regulations  : 

1.  If  the  defendant  has  been  arrested,  pursuant  to  the  order,  a  subse- 
quent rep  Win  cannot  be  made  of  a  chattel,  with  respect  to  <rhich  the  order 
was  granted. 

2,  If  the  defendant  hps  not  been  arrested,  a  subseouor.t  replevin  of  a 
chattel,  with  respect  to  which  the  order  was  granted,  euperp.edes  the  order. 

g  17 1&.  The  sheriff  must,  within  twenty  days  aft<}r  he  has  delivered  a 
chattel  replevied  by  him,  to  the  party  entitled  to  the  possession  thereof,  or 
to  a  tb'id  person,  as  prescribed  in  this  article,  file  with  the  clerk  the  plaint- 
iff's affidavit,  and  the  accompanying  requip;tif*;«,  ^/ritb  a  return,  stating  in 
what  manner  he  has  executed  the  latter,  ^f  ^e  has  omitted  to  replevy  a 
part  of  the  chattel,  or  of  two  or  more  cha^'-elp,  described  in  the  affidavit,  the 
return  must  state  the  cause  of  the  omi«*3ion. 

^  1716.  If  the  sheriff  fails  to  ciinply  with  the  last  section,  either  party 
may  require  him  so  to  do,  withi^i  tevi  days  after  service  of  a  notice  to  that 
effect,  or  to  show  cause,  at  p  iev.a  cf  t'.ie  court  designated  in  the  notice, 
why  he  should  not  be  puD':,npi  for  *i  contempt  of  the  court.  The  notice 
may  be  served  at  any  tioe  b<jfore  final  judgment,  except  that  it  cannot  be 
served  on  the  part  o'  the  defendant,  before  answer.  An  omission  to  com- 
ply with  such  a  notice  Is  puni::>hable  as  a  contempt  of  the  court. 

§  1717.  The  plaintiff's  affidavit,  with  the  accompanying  requisition,  and 
the  return  of  the  sheriff,  must  be  made  a  part  of  the  judgment-roll  in  the 
action ;  and  a  copy  of  each  of  them  must  be  furnished  to  the  court,  or  the 
referee,  upon  the  trial  of  an  issue  of  fact,  with  a  copy  of  the  summons  and 
of  the  pleadings. 
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§  1718.  The  plaint!  flf  may  proceed  in  the  action,  and  recover  therein  the 
chattel,  or  its  value,  although  he  has  not  required  the  sheriff  to  replevy  it, 
or  the  siieriff  has  not  been  able  to  replevy  it. 

§  1719.  Where  part  only  of  two  or  more  distinct  chattels,  specified  in 
the  complaint,  has  been  replevied,  the  plaintiff's  attorney  may,  with 
or  before  the  notice  of  trial,  serve  upon  the  defendant's  attorney  a  notice, 
that  he  abandons  so  much  of  his  claim,  as  relates  to  those  which  have  not 
been  replevied;  and  thenceforth  the  proceedings  are  the  same,  as  if  the  ac- 
tion had  been  brought  to  recover  only  the  chattels  which  have  been 
I'eplevied.  A  copy  of  the  notice  must  be  furnished  to  the  court,  or  to  the 
referee,  upon  the  trial  of  au  issue  of  fact,  with  a  copy  of  the  summons  and 
of  the  pleadings. 

g  1720.  An  allegation,  in  a  pleading  interposed  by  either  party,  to  the 
effect  that  the  party  pleading,  or  a  third  person,  wa«,  at  the  time  when  the 
action  was  commenced,  or  the  chattel  was  replevied,  as  the  case  may  be,  the 
owner  of  the  chattel,  or  that  it  was  then  hie  property,  is  a'  sufficient  state- 
ment of  title,  unless  the  right  of  action  or  defence  rests  upon  a  right  of 
possession,  by  virtue  of  a  special  property ;  in  which  case,  the  pleading 
must  set  forth  the  facts,  upon  which  the  special  property  depends,  so  as  to 
show,  that  at  the  time  when  the  action  was  commenced,  or  the  chattel  was 
replevied,  as  the  case  may  be,  the  party  pleading,  or  the  third  person,  was 
entitled  to  the  possession  of  the  chattel. 

§  1721.  Where  the  complaint  contains  a  sufficient  statement  of  tbe 
plaintiff ^s  title,  a  general  allegation,  that  the  defendant  wrongfully  took  the 
chattel,  is  sufficient,  without  setting  forth  the  facts,  showing  that  the  taking- 
was  wrongful.  Where  the  taking  of  the  chattel  is  not  complained  of,  but 
the  action  is  founded  upon  its  wrongful  detention,  the  complaifit  must  set 
forth  the  facts,  showing  that  the  detention  was  wrotigful. 

§  1722.  Where  the  plaintiff  recovers  a  chattel  which  wft  injured, 
or  otherwise  depreciated  in  value,  while  it  was  in  the  possession  or  under 
the  control  of  the  defendant,  under  such  circumstances,  that  the  plaintiff 
might  recover  damages  for  the  injury  or  depreciation,  in  an  action*  brought 
against  the  defendant  therefor,  he  may  recover  the  same  damages,  in 
an  action  brought  as  prescribed  in  this  article.  In  that  case,  he  must  set 
forth  the  facts  in  his  complaint,  and  demand  judgment  for  damages  accord- 
ingly. 

§  1723.  The  defendant  may  by  answer  defend,  on  the  ground  that  a 
third  person  was  entitled  to  the  chattel,  without  connecting  himself  with  the 
latter's  title. 

g  1724.  Where  the  defence  is,  that  a  chattel,  to  recover  which  the 
action  rs  brought,  was  distrained  doing  damage,  an  allegation  that  the 
defendant,  or  the  person  by  whose  command  he  acted,  was  then  lawfully 
possessed  of  the  real  property,  and  that  the  chattel  was  distrained,  while  it 
was  doing  damage  thereupon,  is  sufficient,  without  setting  forth  the  title  to 
the  real  property. 

§  1725.  Where  a  chattel  has  been  replevied  and  delivered  to  the  plaint- 
iff, or  to  a  person  not  a  party  to  the  action,  as  prescribed  in  the  forgoing 
sections  of  this  article,  the  defendant's  attorney  may,  within  the  tirfte 
allowed  to  him  for  the  service  of  a  notice  of  trial,  serve  upon  the  plaintiff^s 
attorney,  a  notice,  that  the  defendant  demands  judgment  for  the  return  of 
the  chattel,  or  for  its  value,  either  with  or  without  damages  for  the  deten* 
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tion  thereof.     Upon  the  trial,  a  copj  of  such  a  notice  must  be  furnished  to 
the  court  or  referee,  with  a  copy  of  the  summons  and  of  the  pleadings. 

§  1726.  The  verdict,  report,  or  decision  must  fix  the  damages,  if  any, 
of  the  prevailing  partyi  Where  it  awards  to  the  plaintiff  a  chattel,  which 
has  not  been  replevied,  or  where  it  awards  to  the  prevailing  party  a  chattel, 
which  has  been  replevied,  and  afterwards  delivered  by  the  sheriff  to  the 
imsnecessful  party,  or  to  a  person  not  a  party,  it  must  also,  except  in  a  case 
specified  in  the  next  section,  fix  the  value  of  the  chattel^  at  the  time  of  the 
trial. 

g  1727*  A  verdict,  report,  or  decision,  in  favor  of  the  defendant,  shall 
not  fix  the  value  of  the  chattel,  in  either  of  the  following  cases  : 

1.  Where  the  plaintiff  is  the  general  owner  of  the  chattel;  but  it  was 
rightfully  distrained  doing  damage,  and  its  value  is  greater  than  the  dam- 
ages sustained  by  the  defendant,  by  the  injury  for  which  it  was  distrained ; 
in  which  case,  those  damages  must  be  fixed. 

2.  Where  the  plaintiff  ia  the  general  owner  of  the  chattel,  but  the  defend- 
ant had  a  special  property  therein,  and  the  value  of  the  chattel  is  greater 
than  the  value  of  the  special  property,  or  the  sum  charged  upon  the  chattel 
by  reason  thereof ;  in  which  case,  the  value  of  the  special  property,  or  the 
sum  so  charged,  must  be  fixed. 

In  either  of  the  cases  specified  In  this  section,  the  verdict,  report,  or  de- 
cision must  set  forth  the  reason,  why  the  value  of  the  chattel  is  not  fixed. 

1728.  Where  the  action  is  brought  to  recover  two  or  more  chattels,  the 
verdict,  report,  or  decision  may  award  to  one  party  one  or  more  distinct 
chattels,  which  can  be  identified,  and  set  apart  from  the  others,  and  the 
residue  to  the  other  party ;  and,  if  necessary,  the  complaint  must  be 
amended  so  as  to  conform  thereto.  The  final  judgment,  rendered  there- 
upon, must  reward  to  each  party  the  same  relief,  with  respect  to  the  finding 
in  his  favor,  as  if  separate  judgments  were  rendered  ;  except  that,  where 
each  party  is  entitled  to  an  absolute  award  of  a  sum  of  money,  against  the 
other,  the  smaller  sum  must  be  deducted  from  the  greater,  and  the  balance 
only  roust  be  awarded. 

§  1729.  Where  the  plaintiff  is  entitled  to  judgment  by  default,  for  want 
of  an  appearance  or  pleading,  the  court,  to  which  he  applies  for  judgment, 
may  ascertain  and  determine  the  damages  to  which  he  is  entitled,  and  the 
value  of  the  chattel,  if  necessary  ;  or  may  direct  a  reference,  or  a  writ  of 
inquiry,  for  that  purpose. 

g  1730.  Final  judgment  for  the  plaintiff  must.award  to  him  possession 
of  the  chattel  recovered  by  him,  with  his  damages,  if  any.  If  a  chattel 
recovered  was  not  replevied,  or  if,  after  it  was  replevied,  it  was  delivered  to 
the  defendant,  or  to  a  person  not  a  party,  as  prescribed  in  this  article,  the 
final  judgment  must  also  award  to  the  plaintiff  the  sum  fixed  as  the  value 
thereof,  to  be  paid  by  the  defendant,  if  possession  thereof  is  not  delivered 
to  the  plaintiff.  If  the  defendant  has  demanded  judgment  for  the  return 
of  a  chattel,  which  was  replevied,  and  afterwards  delivered  to  the  plaintiff, 
or  to  a  person  not  a  party,  as  prescribed  in  this  article,  final  judgment  in 
his  favor  therefor  must  award  to  him  possession  thereof,  with  his  damages, 
if  any  ;  and  it  must  also  award  to  him  the  sum  fixed  as  the  value  thereof, 
to  be  paid  by  the  plaintiff,  if  possession  is  not  delivered  to  the  defendant. 
But  if  the  case  is  one  of  those  specified  in  section  one  thousand  seven  hun- 
dred and  twenty-seven  of  this  act,  final  judgment  in  h  ror  of  the  defendant 
roust  award  to  him  the  sum,  fixed  as  therein  specified,  and,  if  it  i^not  col< 
lected,  the  delivery  of  the  chattel ;  or,  if  the  chattel  has  not  been  replevied, 
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or  bas  been  returned  to  him  after  repleTin,  that  he  is  entiUed  to  poesession 
thereof,  until  the  sum  so  awarded  is  collected,  or  otherwise  paid.  The  judg- 
ment may  be  docketed,  and  the  docket  thereof  creates  a  lien,  as  if  was  a 
j  idgment  for  the  full  amount  of  the  money,  includijig  costs,  which  it  awards, 
wither  absolutely  or  conditionally. 

§  1731.  An  execution  for  the  delivery  of  the  possession  of  a  chattel, 
and  to  satisfy,  out  of  the  property  of  the  judgment  debtor,  a  sum  of  mouoj 
contingently  awarded  against  him,  must  contain,  in  addition  to  the  other 
matters  prescribed  by  law,  the  following  directions : 

1.  Where  the  judgment  is  rendered  in  favor  of  the  defendant,  in  a  case 
specified  in  section  one  thousand  seven  hundred  and  twenty-seven  of  this 
act,  the  execution  must  require  the  sheriff  lo  deliver  possession  of  the  chat- 
tel to  the  defendant,  unleps  the  plaintiff,  before  the  delivery,  pays  to  him 
the  sum  of  money  awarded  to  the  defendant,  with  interest  and  the  pheriff^a 
fees  ;  and,  in  case  the  chattel  cannot  be  found  within  his  county,  then  to 
satisfy  that  sum  out  of  the  property  of  the  plaintiff. 

2.  In  any  other  case,  where  the  judgment  awards  a  sum  of  money,  if  pos- 
session of  the  chattel  is  not  delivered  to  the  prevailing  party,  the  execution 
must  require  the  sheriff,  if  the  chattel  cannot  be  found  within  his  county, 
to  satisfy  the  sum  so  awarded,  with  interest  and  his  fees,  out  of  the  prop- 
erty of  the  party  against  whom  the  judgment  is  rendered. 

A  direction  to  satisfy  a  sum  of  money  out  of  property,  as  prescribed  iii 
this  section,  must  be  in  the  form  required  by  law  for  a  like  direction,  where 
an  execution  against  property  is  issued  upon  a  judgment  for  a  sum  of 
money. 

§  1732.  For  the  purpose  of  taking  possession  of  a  chattel,  by  virtue  of 
such  an  execution,  the  powers  of  the  sheriff  are  the  same,  as  where  he  is 
required  to  replevy  a  chattel. 

§  1733.  A  plaintiff,  who  has  recovered  a  final  judgment,  cannot  maintain 
an  action  ngainst  the  sureties  in  an  undertaking,  given  in  behalf  of  the  de- 
fendant to  procure  a  return  of  the  chattel,  or  against  the  bail  of  a  defendant, 
who  has  been  arrested,  until  after  the  return,  wholly  or  partly  unsatisfied 
or  unexecuted,  of  an  execution  in  his  favor  for  the  delivery  of  the  posses- 
sion of  tiie  chattel,  or  to  satisfy  a  sum  of  money  out  of  the  property  of  the 
defendant,  or  for  both  purposes,  as  the  case  requires.  A  defendant,  who 
has  recovered  a  final  judgment,  cannot  maintain  an  action  against  the  sure- 
ties in  the  plaintiff's  undertaking,  given  to  procure  a  replevin,  until  after  a 
like  return  of  a  similar  execution  against  the  plaintiff. 

§  1734.  In  such  an  action  against  the  sureties,  the  sheriff's  return  to 
the  execution  is  presumptive  evidence  of  a  failure  to  deliver,  or  to  return  a 
chattel,  or  to  pay  a  sum  of  money,  according  to  the  terms  of  the  under- 
taking. 

§  1736.  It  is  not  a  defence  to  such  an  action,  that  the  chattel  was  in- 
jured or  destroyed,  after  it  was  replevied,  unless  the  injury  or  destruction 
was  affected  by  the  act,  or  with  the  consent  of  the  plaintiff  in  the  action,  or 
occurred  after  the  chattel  was  taken  by  virtue  of  the  execution. 

1736.  In  an  action  to  recover  a  chattel,  the  cause  of  action  survives  or 
continues,  notwithstanding  the  death  of  either  party,  in  favor  of  or  against 
his  executor  or  administrator.  Where  the  court  makes  an  order,  directing; 
the  abatement  of  such  an  action,  as  prescribed  in  section  seven  hundred  and 
sixty-one  of  this  act,  an  action  may  be  maintained,  upon  an  undertaking, 
given  for  the  purpose  of  procuring  a  delivery  or  return  of  a  chattel,  as  U 


|§  ini-itiO     '  t'OitKCLOSlKG  LlfiN.  Ill 

final  judgment,  awarding  to  the  adverse  party  possession  thereof,  had  be«u 
rendered  in  the  first  action,  and  an  execution  thereupon  had  been  returned 
unexecuted  and  unsatisfied  \  except  that  damages  cannot  be  tecorered  therein 
for  a  wrongful  taking,  withholding,  or  detention.  An  action  to  recover  th^ 
chattel  cannot  be  maintained,  after  an  action  has  been  commenced  upon  an 
undertaking,  as  prescribed  in  this  section. 

ARTICLE  SECOND. 
Action  to  tobecloss  ▲  Lien  upon  ▲  Chattel. 

I  1737.  Action ;     when    and    in    what  |  1739.  Judpnent. 

courts  maintainable.  1740.  Action  in  inferior  court. 

1738.  Warrant  to  seize  chattel  ;  pro-  1741.  Application  of  this  article, 
ceedings  thereupon. 

g  1737.  An  action  may  be  maintained  to  foreclose  a  lien  upon  a  chattel, 
for  a  sum  of  money,  in  any  case  where  such  a  lien  exists  at  the  commence* 
ment  of  the  action.  The  action  may  be  brought  in  any  court,  of  record  or 
not  of  record,  which  would  have  jurisdiction  to  render  a  judgment,  in*  an 
action  founded  upon  a  contract,  for  a  sum  equal  to  the  amount  of  the  lien 

§  1738.  Where  the  action  la  brought  in  the  supreme  court,  a  superior 
city  court,  the  marine  court  of  the  city  of  New  York,  or  a  county  court,  if 
the  plaintiff  is  not  in  possession  of  the  chattel,  a  warrant  may  be  granted 
by  the  court,  or  a  judge  thereof,  commanding  the  sherilT  to  seize  the  chattel, 
and  safely  keep  it  to  abide  the  final  judgment  in  the  action.  The  provisions, 
of  title  third  of  chapter  seventh  of  this  act  apply  to  such  a  warrant,  and  to 
the  proceedings  to  procure  it  and  after  it  has  been  issued,  as  if  it  was  a 
warrant  of  attachment,  except  as  otherwise  expressly  prescribed  in  this 
article. 

§  1739.  In  an  action  brought  in  a  court  specified  in  the  last  section, 
final  judgment,  in  favor  of  the  plaintiff,  must  specify  the  amount  of  the 
Hen,  and  direct  a  sale  of  the  chattel  to  satisfy  the  same  and  the  costs,  if 
uny,  by  a  referee  appointed  thereby,  or  an  officer  designated  therein,  in  like 
manner  as  where  a  sheriff  sells  personal  property  by  virtue  of  an  execution  ; 
and  the  application  by  him  of  the  proceeds  of  the  sale,  less  his  fees  and 
expenses,  to  the  payment  of  the  amount  of  the  lien,  and  the  costs  of  tiie. 
action.  It  must  also  provide  for  the  payment  of  the  surplus  to  the  owner 
of  the  chattel,  and  for  the  safe  keeping  of  the  surplus,  if  necessary,  until  it 
is  claimed  by  him.  If  a  defendant,  upon  whom  the  summons  is  personally 
served,  is  liable  for  the  amount  of  the  lien,  or  for  any  part  thereof,  it  may 
also  award  payment  accordingly. 

g  1740.  Where  the  action  is  brought  in  a  court,  other  than  one  of  those 
specified  in  the  last  section  but  one,  if  the  plaintiff  is  not  in  possession  of 
the  chattel,  a  warrant,  commanding  the  proper  officer  lo  seize  the  chattel, 
and,  safely  keep  it  to  abide  the  judgment,  may  be  issued,  in  like  manner  as 
a  warrant  of  attachment  may  be  issued  in  an  action  founded  upon  a 
contract,  brought  in  the  same  court ;  and  the  provisions  of  law,  applicable 
to  a  warrant  of  attachment,  issued  out  of  that  court,  apply  to  a  warrant, 
issued  as  prescribed  in  this  section,  and  to  the  proceedings  to  procure  it, 
and  after  it  has  been  issued  ;  except  as  otherwise  specified  in  the  judgment. 
A  judgment  in  favor  of  the  plaintiff,  in  such  an  action,  mu&t  correspond  to 
a  judgment,  rendered  as  prescribed  in  the  last  section,  except  that  it  must 
direct  the  sale  of  the  chattel  by  an  officer  to  whom  an  execution,  issued  out 
of  the  court,  may  be  directed;  and  the  payment  of  the  surplus,  if  its  safe, 
keeping  ia  neoetMry,  to  the  county  treasurer,  for  the  benefit  of  the  owner. 
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%  1741.  This  article  does  not  affect  any  e^^isting  right  or  remedy 
to  foreclose  or  satisfy  a  lien  upon  a  chattel,  without  action ;  and  it  does  not 
apply  to  a  case,  where  another  mode  of  enforcing  a  lien  upon  a  chattel  ii 
•pttciftUy  prescribed  by  law. 

CHAPTER  XV. 

SPECIAL  PROVISIONS,  REGULATING  OTHER  PARTICULAB 
.  ACTIONS  AND  RIGHTS  OF  ACTION,  AND  ACTIONS  BY  OR 
AGAINST  PARTICULAR  PARTIES. 

TITLE    I. — Matiumonul  actioms. 

TITLE  IL — Actions  kblating  to  a  corporation. 

TITLE  III. — Actions  rblatino  to  the  sstats  or  a  dboioknt. 

TITLE  IV. — Other  special  actions  and  riohts  or  aciion. 

TITLE  V. — Other  actions  by  or  against  particular  partum. 

TITLE  L 
MatrimonUd  uciiotu. 

1.  Action  to  anntil  a  void  or  voidable  marriage. 

S.  Action  for  a  divorces. 

8.  Action  for  a  senaration. 

4.  Provisions  applicable  to  two  or  more  of  the  actions  specifled  in  tlila 

title. 

ARTICLE  FIRST. 
Action  to  annul  a  void  or  toioabls  Marriage. 


§  1750.  Action  on  the  ground  of  force, 

fraud,  etc. 
1751.  Custody,  maintenance^  etc.,  of 

issue  of  such  a  marriage. 
1750.  Action  on  the  ground  of  pbyai" 

cal  incapacity. 

1753.  Certain  proceedings  regulated  in 

action  to  annulmurriage. 

1754.  Juigment  anunlliug  a  marriage ; 

how  far  conclusive. 

1755.  How    next    friend    of    Infant, 

lunatic,  etc.,  allowed  to  sue, 
etc 


S  174S.  Action  by  woman,  married  un- 
der 14,  to  annul  marriage. 

1748.  In  what  other  cases  marriage 
may  be  annulled. 

1744.  Action  when  party  was  under 
the  age  of  consent. 

1746.  Id.;  when  former  husband  or 
wife  was  living. 

1746.  Id.;*  where  party  was  an  idiot. 

1747.  Id.;  where  party  was  a  lunatic. 

1748.  Action  by  next  friend  of  idiot  or 

lunatic. 

1749.  Issue  :   when  entitled    to   suc- 

ceed, etc. 

§  1742.  [am'd  1887.]  An  action  may  be  maintained  by  the  woman  to 
a  procure  judgment  declaring  a  marriage  contract  void,  and  annnlling  the 
marriage,  under  the  following  circumstances : 

I.  Where  the  plaintiff  bad  not  attained  the  age  of  sixteen  years^  at  thft 
time  of  the  marriage. 

IL  Where  the  marriage  took  place  without  the  consent  of  her  father, 
mother,  guardian  or  other  person  having  the  legal  charge  of  her  person. 

XU.  Where  it  was  not  followed  by  consummation  or  cohabitation,  and  was 
not  ratified  by  any  mutual  assent  of  the  parties  after  the  plaintiff  attained 
the  age  of  sixteen  years. 

§  1743.  An  action  may  also  be  mamtained  to  procure  a  judgment, 
declaring  a  marriage  contract  Toid  and  annulling  the  marriage  for  either  of 
the  following  causes,  existing  at  the  time  of  the  marriage : 

1.  That  one  or  both  of  the  parties  had  not  attained  the  age  of  legal 
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2.  That  the  former  husband  or  wife  of  one  of  the  parties  was  living,  and 
that  the  marriage  with  the  former  hm^band  or  wife  was  then  in  force. 

5.  That  one  of  the  parties  was  an  idiot  or  a  lunatic. 

4.  That  the  oonseot  of  one  of  the  parties  was  obtamed  by  force,  duress, 
or  fraud. 

6.  That  one  of  the  parties  was  physically  incapable  of  entering  into  tbt 
marriage  state.  But  an  action  can  be  maintained,  under  this  subdivision, 
only  where  the  incapacity  continues,  and  is  incurable. 

§  1744.  An  action  to  annul  a  marriage,  on  the  ground  that  one  of  the 
parties  had  not  attained  the  age  o'  letral  conseiH,  may  be  maintained  by  the 
infant,  or  by  either  parent  of  Ihe  mfani,  or  by  the  guardian  of  the  infant's 
person ;  or  the  court  may  allow  the  action  to  be  maintained  by  any  person, 
as  the  ne&t  friend  of  the  infant.  But  a  marriage  shall  not  be  annulled,  at 
the  suit  of  a  party  who  was  of  the  age  of  legal  consent  when  it  was  con- 
tracted, or  where  it  appears  that  the  parties,  for  any  time  after  they 
attained  that  age,  freely  cohabited  as  husband  and  wife. 

§  1745,  [am*d  1882.]  An  action  to  annul  a  marriage,  upon  the  ground 
that  the  former  husband  or  wife  of  one  cf  the  parties  was  living,  the  for- 
mer marriage  being  in  force,  may  be  maintained  by  either  of  the  parties 
during  the  lifetime  of  the  other,  or  by  the  former  husband  or  wife.  Where 
it-appears,  and  the  judgment  determines,  that  the  subsequent  marriage  was, 
contracted  by  at  least  one  of  the  parties  thereto  in  good  faith,  and  with  the 
full  belief  that  the  former  husband  or  wife  was  dead,  or  without  any  knowl- 
edge on  the  part  of  the  innocent  party  of  such  former  marriage,  the  issue 
of  the  subsequent  marriage,  born  or  begotten  before  the  final  judgment,  are 
deemed  for  all  purposes  the  legitimate  children  of  the  parent  who  at  the 
time  of  the  marriage  was  competent  to  contract,  and  are  entitled  to  succeed 
as  such,  in  the  same  manner  as  other  legitimate  children,  to  the  R'al  and 
personal  estate  of  said  parent ;  and  the  issue  so  entitled  must  be  specified 
in  the  judgment,  and  the  innocent  party  must  be  awarded  their  custody, 
and  he  or'she  is  entitled  to  appoint  a  guardian  of  their  persons  by  will. 

This  section  shall  be  constnied  to  extend  to  all  cases  where  the  judgment 
or  decree  of  nullity  of  such  subsequent  marriage  is  rendered  after  the  pas- 
sage of  this  act,  whether  such  subsequent  marriage  was  contracted  before 
or  after  the  passage  hereof. 

g  1746.  An  action  to  annul  a  marriage,  on  the  ground  that  one  of  the 
parties  thereto  was  an  idiot,  may  be  maintained,  at  any  tin>e  during  the  life- 
time of  either  party,  by  any  relative  of  the  idiot,  who  has  an  interest 
to  avoid  the  marriage. 

g  1747.  An  action  to  annul  a  marriage,  on  the  ground  that  one  of  the 
parties  thereto  was  a  lunatic,  may  be  maintained,  at  any  time  during  the 
continuance  of  the  lunacy,  or,  after  the  death  of  the  lunatic  in  that  condi- 
tion, and  during  the  life  of  the  other  party  to  the  marriage,  by  any  relative 
of  the  lunatic,  who  has  an  interest  to  avoid  the  marriage.  Such  an  action 
may  also  be  maintained  by  the  lunatic,  at  any  time  after  restoration 
to  a  sound  mind  ;  bur,  in  that  case,  the  marriage  shall  not  be  annulled,  if  it 
appears  that  the  pardes  freely  cohabited  as  husband  and  wife,  after  the 
lunatic  was  restored  to  a  sound  mind.  « 

g  1748.  Where  no  relative  of  the  idiot  or  lunatic  brmgs  an  action  to 
annual  the  marriage,  as  prescribed  in  either  of  the  last  two  sections,  the 
court  may  allow  an  action  for  that  ptrrpose  to  be  maintained,  at  any  time 
Coring  the  lifetime  of  both  the  parties  to  the  marriage,  by  any  person  ma 
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the  next  friend  of  the  idiot  or  lunatic.  But  this  section  does  not  apply, 
where  the  marriage  might  have  been  annulled,  at  the  suit  of  the  lunatic,  as 
prescribed  in  the  last  section. 

§  1749.  A  child  of  a  marriage,  which  is  annulled  on  the  ground  of  the 
idiocy  or  lunacy  of  one  of  its  parents,  is  deemed,  for  all  purposes,  the 
legitimate  child  of  the  parent  who  is  of  sound  mind. 

^  1760.  An  action  to  annul  a  marriage,  on  the  ground  that  the  consent 
of  one  of  the  parties  thereto  was  obtained  by  force,  duress,  or  fraud,  may 
be  maintained,  at  any  time,  by  the  party  whose  consent  was  so  obtained. 
Such  an  action  may  also  be  maintained,  iuring  the  life-time  of  the  other 
party,  by  the  parent  or  the  guardian  of  the  person  of  the  party,  whose  con- 
sent was  so  obtained,  or  by  any  relative  of  that  party,  who  has  an  interest 
to  avoid  the  marriage.  But  a  marriage  shall  not  be  annulled  on  the  ground 
of  force  or  duress,  if  it  appears  that,  at  any  time  before  the  commence- 
ment of  the  action,  the  parties  thereto  voluntarily  cohabited  as  husband  and 
wife  ;  or  on  the  ground  of  fraud,  if  it  appears  that,  at  any  time  before  the 
commencement  thereof,  the  parties  vV"viOtariIy  cohabited  as  huHband  and 
wife,  with  a  full  knowledge  of  the  facn  oonstitu^ing  the  fraud. 

§  1751.  The  court  must,  upon  the  application  of  the  plaintiff,  award  thii 
castody  of  the  children  of  a  marriage,  which  is  annulled  on  the  ground  of 
force,  duress,  or  fraud,  to  the  innocent  parent,  unless  it  appears  that  the 
lattor  is  unfit,  for  any  reason,  to  have  the  custody  of  one  or  more  of  the 
children,  in  which  case  the  court  must  give  such  directions  relating  thereto, 
a3  the  interest  of  the  child  or  children  require.  The  judgment  may  make 
provision  for  the  education  and  maintenance  of  the  children,  out  of  the 
property  of  the  guilty  parent. 

^  1752.  An  action  to  annul  a  marriage,  on  the  ground  that  one  of  tiie 
parties  was  physically  incapable  of  entering  in  the  marriage  state,  may  be 
luamtained  only  by  the  injured  party,  against  the  party  whose  incapacity  is 
al'eged.  Such  an  action  must  be  commenced,  before  two  years  have  ex- 
pired >iuce  the  marriage. 

§  1763.  In  an  action  brought  as  prescribed  in  this  article,  a  final  judir- 
raent,  annulling  the  marriage,  shall  not  be  rendered  by  default,  for  want  of 
an  appearance  or  pleading,  or  upon  *he  trial  of  an  issue,  without  proof  of 
the  facts,  upon  which  the  allegatiou  of  nullity  is  founded.  And  the  de.v 
laratioa  or  confession  of  either  party  to  the  marriage  is  hot  alone  sufficient 
as  proof ;  but  other  satisfactory  evidence  of  the  facts  must  be  produced, 
[n  such  an  action,  except  where  it  is  founded  upon  an  allegation  of  the 
physical  incapacity  of  one  of  the  parties  thereto,  the  court  must,  upon  the 
application  of  either  cf  the  parties,  make  an  order  directing  the  trial,  by  a 
;iury  of  all  the  issues  of  fact ;  or  it  may,  of  its  own  motion,  make  an  order 
directing  the  trial,  by  a  jury,  of  one  or  more  issues  of  fact ;  for  which  pur- 
pose, the  questions  to  be  tried  roust  be  prepared  and  settled,  as  prescribed 
in  section  nine  hundred  and  seventy  of  this  act. 

g  1754.  A  final  judgment,  annulling  a  marriage,  rendered  during  the 
life-time  of  both  the  parties,  is  conclusive  evidence  of  the  invalidity  of  the 
marriage,  in  every  court,  of  record  or  not  of  record,  in  any  action  or  special 
proceeding,  civil  or  criminal.  Such  a  judgment,  rendered  after  the  death  of 
either  party  to  the  marriage,  is  conclusive  only  as  against  the  parties  to  the 
action,  and  those  claiming  under  them. 

§  1766.  An  order,  allowing  a  person  to  maintain  an  action,  as  the  next 
frj^n^  of  an  infant,  as  prescribed  in  section  one  thousapd  i^ven  hunUrfd 
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and  foPt3'-four  of  this  act,  or  as  the  next  friend  of  an  idiot  *o^  hinatic,  at 
prescribed  in  section  one  thousand  seven  hundred  and  forty-eight  of  this 
act,  may  be  granted  by  the  court,  in  its  discretion,  without  notice,  or  upon 
notice  to  sach  persons  and  in  such  a  manner,  as  it  deems  proper.  A  mo 
tion  to  yacate  siich  an  order  must  be  made  at  a  term  held  by  the  judge  who 
granted  it,  unless  he  is  dead,  out  of  office,  or  unable  to  hear  it  by  reason 
of  sickness  or  otherwise ;  or  unless  he  expressly  directs  it  to  be  heard  at  a 
term  held  by  another  judge.  But  where  such  an  order  has  been  granted, 
the  court,  to  which  application  for  final  judgment  is  made,  may  dismiss  the 
complaint,  if  justice  so  reijuires,  although,  in  n  like  case,  the  party  to  th* 
marriage,  if  plaintiff,  would  be  entitled  to  judgment. 

ARTICLE  SECOND. 

Action  f'or  a  Ditorce. 

I  1756.  In  what  ca^ee  action  may   be       $  1759.  Regniations  when  action  broofht  '^ 
maiotained.  by  wife. 

1757.  Anbwer ;  mode  of  trial ;  judg-  1760.  Id.  ;    when  action   broagbt  by 

meut  by  default.  husband. 

1758.  When  divorce  denied,  although  1761.  JM arriuge  after  divorce  for  adnl- 

adultery  proved.  tery. 

§  1766.  In  either  of  the  following  cases,  a  husband  or  a  wife  may  main< 
tain  an  action,  against  the  other  party  to  the  marriage,  to  procure  a  Judg- 
ment, divorcing  the  parties  and  dissolving  the  marriage,  by  reason  of  the 
defendant's  adultery : 

1.  Where  both  parties  were  residents  of  the  State,  when  the  offence  was 
committed. 

2.  Where  the  parties  were  married  within  the  State. 

8.  Where  the  plaintiff  was  a  resident  of  the  State,  when  the  offence  was 
committed,  and  is  a  resident  thereof,  when  the  action  is  commenced. 

4.  Where  the  offence  was  committed  within  the  State,  a.;d  the  injureif 
party,  when  the  action  is  commenced,  is  a  resident  of  the  State. 

§  1757*  The  answer  of  the  defendant  may  be  made,  without  verifying  it, 
notwithstanding  the  verification  of  the  complaint.  If  the  answer  puts  in 
issue  the  allegation  of  adultery,  the  court  must,  upon  the  application  of 
either  party,  or  it  may,  of  its  owrt  motion,  make  an  order  directing  the  trial, 
by  a  jury,  of  that  issue;  for  which  purpose,  the  questions  to  be  tried  must 
be  prepared  and  settled,  as  prescribed  in  section  nine  hundred  and  seventy 
of  this  act.  If  the  answer  does  not  put  in  issue  the  allegation  of  adultery, 
or  if  the  defendant  makes  default  in  appearing  or  pleading,  the  plaintiff, 
before  he  is  entitled  to  judgment,  must  nevertheless  satisfactorily  prove  the 
material  allegations  of  his  complaint,  and  also,  by  his  own  testimony  or 
otherwise,  that  there  is  no  judgment  or  decree,  in  any  court  of  the  State  of 
competent  jurisdiction,  against  him  in  favor  of  the  «Jefendant  for  a  divorce 
upon  the  ground  of  adultery. 

§  1768.  In  either  of  the  following  cases,  the  plaintiff  is  not  entitled  to  a 
divoree,  although  the  adultery  \a  established : 

1.  Where  the  offence  was  committed  by  the  procurement  or  with  the  con- 
Diva  nee  of  the  plaintiff. 

2.  Where  the  offence  charged  has  been  forgiven  by  the  plaintiff.     The 
,  forgiveness  may  be  proved,  either  affirmatively,  or  by  the  voluntary  cohabi' 

tution  of  the  parties,  with  the  knowledge  of  the  fact. 

8.  Where  there  has  been  no  express  forgiveness,  and  no  voluntary 
cohabitation  of  the  parties,  but  the  action  was  not  commenced  within  five 
years  after  the  discovery,  by  the  plaintiff,  of  the  offence  charged. 


4.  Where  the  plaintiff  has  also  been  guilty  of  adultery,  under  such  cir- 
cumstances, that  the  defendant  would  have  been  entitled,  if  innocent,  to  a 
divorce. 

§  1759.  Where  the  action  is  bropght  by  the  wife,  the  following  regula- 
tions apply  to  the  proceedings :  , 

1.  The  legitimacy  of  any  child  of  the  marriage,  born  or  begotten  before 
the  commencement  of  the  action,  is  not  affected  by  the  judgment  dissolving 
the  marriage. 

2.  The  court  may,  in  the  final  judgment  dissolving  the  marriage,  require 
the  defendant  to  provide  suitably  for  the  education  and  maintenance  of  the 
children  of  the  marriage,  and  for  the  support  of  the  plaintiff,  as  justice 
requires,  having  regard  to  the  circumstances  of  the  respective  parties. 

8.  If,  when  final  judgment  is  rendered,  dissolving  the  marriage,  the 
plaintiff  is  the  owner  of  any  real  property ;  or  has,  in  her  possession,  or 
under  her  control,  any  personal  property,  or  thing  in  action,  which  was  left 
with  her  by  the  defendant,  or  acquired  by  her  own  industry,  or  given  to  her 
by  bequest  or  otherwise ;  or  if  she  is  or  may  thereafter  become  entitled  to 
any  property,  by  the  decease  of  a  relative  intestate ;  the  defendant  shall 
not  have  any  interest  therein,  absolute  or  contingent,  before  or  after  her 
death. 

4.  Where  final  judgment  is  rendered,  dissolving  the  marriage,  the  plaint- 
iff's  inchoate  right  of  dower,  in  any  real  property,  of  which  the  defendant 
then  is  or,  was  theretofore  seized,  is  not  affected  by  the  judgment. 

§  1760.  Where  the  action  is  brought  by  the  husband,  the  following  regu- 
lations apply  to  the  proceedings : 

1.  The  legitimacy  of  a  chilJ,  born  or  begotten  before  the  commission  of 
the  offence  charged,  is  not  affected  by  a  judgment  dissolving  the  marriage  : 
but  the  legitimacy  of  any  other  child  of  the  wife  may  be  determined,  as  one 
of  the  issues  in  the  action.  In  the  absence  of  proof  to  the  contrary,  the 
legitimacy  of  all  the  cluldren,  begotten  before  the  commencement  of  the 
action,  must  be  presumed. 

2.  A  judgment  dissolving  the  marriage  does  not  impair,  or  otherwise 
affect,  the  plaintiff's  rights  and  interests,  in  and  to  any  real  or  personal 
property,  which  the  defendant  owns  or  possesses,  when  the  judgment  is 
rendered. 

8.  Where  judi^ment  is  rendered  dissolving  the  marriage,  the  defendant  is 
not  entitled  to  dower  in  any  of  the  plaintiff's  real  property,  or  to  a  distribu- 
tive share  in  his  personal  property. 

§  1761.  Where  a  marriage  is  dissolved,  as  prescribed  in  this  article,  the 
plaintiff  may  marry  again,  during  the  lifetime  of  the  defendant ;  but  a 
defendant,  adjudged  to  be  guilty  of  adultery,  shall  not  marry  again,  until 
the  death  of  the  plaintiff.  But  Uiis  section  does  not  prevent  the  remarriage 
of  the  parties  to  the  action. 

ARTICLE  THIRD. 

Action  for  ▲  Sbpabation. 

I  1782.  For  what  causes  actTon  may  be  '           misconduct. 

maintained.  %  17CC:  Support,  maintenanoe,  etc.,  of 

1763.  Id.;  in  what  cases.  wife  and  children. 

1764.  Requisites  of  complaint.  1767.  Judgment  for  scpamtiou  maj 
-    1765.  Defendant  may  set  up  plaintiff "o  be  revoked. 

g  1762.  In  either  of  the  cases  apecified  in  the  next  section,  an  acUoD 
may  be  maintained,  by  a  husband  or  wife^  against  the  other  party  to  tb« 
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marri jge,  to  procure  a  judgment,  separating  the  parties  fi-om  bed  and  board, 
forever,  or  for  a  limited  time,  for  either  of  the  following  causes  : 

1.  The  cruel  and  inhuman  treatmeit  of  the  plaintiff  by  the  defendant. 

2.  I:<luch  conduct,  on  the  part  of  the  defendant  towards  the  plaintiff,  as 
may  rwnder  it  unsafe  and  improper  for  the  former  to  cohabit  with  the 
latter. 

3.  The  abandonment  of  the  plaintiff  bj  the  defendant. 

4.  Where  the  wife  is  plaintiff,  the  neglect  or  refusal  of  the  defendant  to 
provide  for  bar. 

§  1763>  Such  an  action  may  be  maintained,  in  either  of  the  following 
eases: 

1.  Where  both  parties  are  residents  of  the  State,  when  the  action  is  com- 
menoed. 

2.  Where  the  parties  were  married  within  the  State,  and  the  plaintiff  is  a 
resident  thereof,  when  the  action  is  commenced. 

8.  Where  the  parties,  having  been  married  without  the  State,  have  be- 
come residents  of  the  State,  and  have  continued  to  be  residents  thereof  at 
least  one  year;  and  the  plaintiff  is  such  a  resident,  when  the  action  is  com- 
naenced. 

§  1^64.  The  complaint  in  such  an  action  must  specify  particularly  the 
nature  and  circumstances  of  the  defendant's  misconduct,  and  must  set 
forth  the  time  and  place  of  each  act  complained  of,  with  reasonable  cer- 
tainty. 

§  1765.  The  defendant  may  set  up,  in  justification,  the  misconduct  of  the 
plaintiff ;  and  if  that  defence  is  established  to  the  satisfaction  of  the  court, 
the  defendant  is  entitled  to  judgment. 

§  1766.  Where  the  action  is  brought  by  the  wife,  the  court  may,  in  the 
final  judgment  of  separation,  give  such  directions,  as  the  nature  and  cir- 
cumstances of  the  case  require.  In  particular,  it  may  compel  the  defendant 
to  provide  suitably  for  the  education  and  maintenance  of  the  children  of 
tbe  marriage,  and  for  the  support  of  the  plaintiff,  as  justice  requires,  having 
regard  to.  the  circumstances  of  the  respective  parties.  And  the  court  may, 
in  such  an  action,  render  a  judgment,  compelling  the  defendant  to  make 
the  provision  specified  in  this  section,  where,  under  the  circumstances  of 
the  case,  such  a  judgment  is  proper,  wiUiout  rendering  a  judgment  of  sepa- 
ration. 

§  1767.  Upon  the  joint  application  of  the  parties,  accompanied  with  sat- 
iftfactory  evidence  of  their  reconciliation,  a  judgment  for  a  separation,  for- 
ever, or  for  a  limited  period,  rendered  as  prescribed  in  this  article,  may  be 
revoked,  at  any  time,  by  the  court  which  rendered  it,  subject  to  such  regu- 
lations and  restrictions  as  the  court  thinks  fit  to  impose. 

ARTICLE  FOURTH. 

protisions  applicable  to  two  or  mors  of  thk  actions  specurixd  in  tbib 
•  Title. 

f  1768.  Harried  woman  deemed  a  resi-       |  1772.  Support,  maintenance,  etc.,-  of 
dent  in  certahi  cases.  wife  and   children.    Scqaes- 

1769.  Alimony  ;  expenses  of  action  ;  tration. 

and  costs  ;  how  awarded.  1773.  Id.;  when  enforced  by  punlsb- 

1770.  What  is  deemed  a  coanterclaim.  ment  for  contempt. 

1771.  Court  to  ^ive  directions  as  to  1^4.  Regulations  respecting  Jndgmeut 

custody,  etc.,  of  children.  by  default. 

§  1768.  If  a  married  woman  dwells  within  the  State,  when  she  com- 
mences an  action  against  her  husband,  as  prescribed  in  either  of  the  last 
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two  articles,  she  is  deemed  a  resident  thereof,  although  her  husband  resides 
elsewhere. 

g  1769.  Where  an  action  is  brought,  as  prescribed  in  either  of  the  last 
two  articles,  the  court  may,  in  its  discretion,  during  the  pendency  thereof, 
from  time  to  time,  make  and  modify  an  order  or  orders,  requiring  the  hiis- 
baad  to  pay  any  sum  or  sums  of  money,  necessary  to  enable  the  wife  to 
carry  on  or  defend  the  action,  or  to  provide  suitably  for  the  education  and 
maintenance  of  the  children  of  the  marriage,  or  for  the  support  of  the  wife, 
having  regard  to  the  circumstances  of  the  respective  parties.  The  final 
judgment  in  such  an  action  may  award  costs,  in  favor  of  or  against  either 
party,  and  an  execution  may  be  issued  for  the  collection  thereof,  as 
in  an  ordinary  case ;  or  the  court  may,  in  the  judgment,  or  by  an  order 
made  at  any  time,  direct  the  costs  to  be  paid  out  of  any  property  seques- 
tered, or  otherwise  in  the  power  of  the  court. 

§  1770.  [am'd  1881.]  Where  aa  action  is  brought  by  either  husband  or 
wife,  as'  prescribed  in  either  of  the  last  two  articles,  a  cause  of  action 
against  the  plaintiif  and  in  favor  of  the  defendant,  arising  under  either  of 
said  articles,  may  be  interposed,  in  connection  with  a  denial  of  the  material 
allegation  of  the  complaint,  as  a  counter-claim. 

§  1771.  Where  an  action  is  brought  by  either  husband  or  wife,  as  pre- 
scribed in  either  of  the  last  two  articles,  the  court  must,  except  as  otherwise 
expressly  prescribed  m  those  articles,  give,  either  in  the  final  judgment,  or 
by  one  or  more  orders,  made  from  -time  to  time,  before  final  judgment,  such 
directions,  as  justice  requires,  between  the  parties,  for  the  custody,  care,  and 
education  of  any  of  the  children  of  the  marriage.  Whore  the  action  was 
brought,  as  prescribed  in  article  third  of  this  title,  the  court  may,  by  order, 
at  any  time  after  final  judgment,  annul,  vary,  or  modify  such  a  direction. 

§  1772.  Where  a  judgment  rendered,  or  an  order  made,  as  prescribed  in 
this  article,  or  in  either  of  the  last  two  articles,  requires  a  husband  to  pro- 
vide for  the  education  or  maintenance  of  any  of  the  children  of  a  marriage, 
or  for  the  support  of  his  wife,  the  court  may,  in  its  discretion,  also  direct 
him  to  give  reasonable  security,  in  such  a  manner,  and  within  such  a  time, 
as  it  thinks  proper,  for  the  payment,  from  time  to  time,  of  the  sums 
of  money  required  for  that  purpose.  If  he  fails  to  give  the  security,  or  to 
make  any  payment  required  by  the  terms  of  such  a  judgment  or  order, 
whether  he  has  or  has  not  given  security  therefor ;  or  to  pay  any  sum  of 
money  which  he  is  required  to  pay  by  an  order,  made  as  prescribed  in  sec- 
tion one  thousand  seven  hundred  and  sixty-nine  of  this  act ;  the  court  may 
cause  his  personal  property,  and  the  rents  and  profits  of  his  I'eal  property, 
to  be  sequestered,  and  may  appoint  a  receiver  thereof.  The  rents  and  prof- 
its, and  other  property,  so  sequestered,  may  be,  from  time  to  time,  applied, 
under  the  direction  of  the  court,  to  the  payment  of  any  of  the  sums 
of  money  specified  in  this  section,  as  justice  requires. 

§  1773.  Where  the  husband  makes  default  in  paying  any^umof  money 
specified  in  the  last  section,  as  required  by  the  judgment  or  order  directing 
the  payment  thereof ;  and  it  appears  presumptively,  to  the  satisfaction  of 
the  court,  that  payment  cannot  be  enforced  by  means  of  the  proceedings 
prescribed  in  the  last  section,  o^  by  resorting  to  the  security,  if  any,  given 
as  therein  prescribed,  the  court  may,  in  its  discretion,  make  an  order 
requiring  the  husband  to  show  caiise  before  it,  at  a  time  and  place  therein 
specified,  why  he  should  not  be  punished  for  his  failure  to  make  the  pay- 
ment ;  and  thereupon  proceedings  must  be  taken  to  punish  him,  as  pre* 
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flcribed  in  title  third  of  chapter  seventeenth  of  thia  act.  Such  nn  order  to 
show  cause  may  also  be  made,  without  any  previous  sequestration, 
or  direction  to  give  securitv,  where  the  court  is  satisfied  that  they  would  bo 
ineffectual. 

§  1774.  In  an  action  brought  as  prescribed  in  this  title,  a  final  judgment 
shall  not  be  rendered  in  favor  of  the  plaintiff,  upon  the  defendant's  default 
in  appearing  or  pleading,  unless  either  the  summons  and  a  copy  of  the  com- 
plaint were  personally  served  upon  the  defendant ;  or  the  copy  of  the  sum- 
mons delivered  to  the  defendant,  upon  personal  service  of  the  summons,  orr 
delivered  to  him  without  the  State,  or  published,  pursuant  to  an  order  for 
that  purpose,  obtained  as  prescribed  in  chapter  fifth  of  this  act,  containSi 
the  following  words,  or  words  to  the  same  effect,  legibly  written  or  printed' 
upon  the  face  thereof,  to  wit :  *'  Action  to  annul  a  marriage  ;*'  "  Action  for- 
a  divorce;"  or  "  Action  for  a  separation  ;"  according  to  the  article  of  this.* 
title,  under  which  the  action  is  brought.     Where  the  summons  is  personally 
served,  but  a  oopy  of  the  complaint  is  not  served  therewith  ;  or  where  a 
copy  of  the  summons  and  a  copy  of  the  complaint  are  delivered  to  the  de- 
fendant without  the  State,  the  certificate  or  ufiidavit  proving  service,  must 
affirmatively  state,  in  the  body  thereof,  that  such  an  inscription,  setting; 
forth  a  copy  thereof,  was  so  written  or  printed  upon  the  face  of  the  copy; 
of  the  summons  delivered  to  the  defendant. 

TITLE  II. 
Actions  relating  to  a  corporation. 

Abtklb  1.  Action  by  a  corporation,  and  action  against  a  corporation,  to  recover 
damages  or  property. 

2.  Jndicial  enpervision  of  a  corporation,  and  of  the  ofBcers  and  memben i 
thereof. 

8.  Actions  to  procure  the  dissolution  of  a  corporaiion,  and  actions  tO' 
enforce  the  individaal  liability  of  the  officers  or  members  of  a  cor- 
poration, with  or  without  a  dissolution  thereof. 

4.  Action  by  the  people  to  annul  a  corporation. 

5.  Provisions  applicable  to  two  or  more  of  the  actions  spc<  tiled  in  tblti 

title. 

ARTICLE  FIRST. 

Action  bt  a  Corporation,  and  Action  against  a  Corporation,  to  recovkb 

-    Damages  or  Pro?br,i;t. 

$  1775.  Complaint    In    actions    by    or       |  177B.  Action    against   a    corporation 
against  corporations.  upon  a  note,  etc. 

1776.  When  proof  of  corporate  exist-  1779.  When  foreign  corporaiion  may 

ence  unnecessary.  eue. 

17T7.  Misnomer,  when  waived.  1780.  When  foreign  corporation  may 

be  sued. 

g  1775.  In  an  action  brought  by  or  against  a  corporation,  the  complaint 
must  aver  that  the  plaintiff,  or  the  defendant,  as  the  case  may  be,  is  a  cor. 
poration ;  must  state  whether  it  is  a  domestic  corporation  or  a  foreign 
corporation ;  and,  if  the  latter,  the  state,  country,  or  government,  by  or 
under  whose  laws  it  was  created.  But  the  plaintiff  need  not  set  forth,  or 
specially  refer  to,  any  act  or  proceeding,  by  or  under  which  the  corporation 
was  created. 

§  1776.  In  an  action,  brought  by  or  against  a  corporation,  the  plaintiff 
need  not  prove,  upon  the  trial,  the  existence  of  the  corporation,  unless  the 
answer  is  verified,  and  contains  an  affirmative  allegation  that  the  plaintiff, 
or  the  defendant,  as  the  case  may  be,  is  not  a  corporation. 

%  1777.  In  an  action  or  special  proceeding,  brought  by  or  against  a  co^ 
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.pot-ation,  the  defendant  is  deemed  to  have  waived  any  mistake  iu  the  states 
meat  of  the  corporate  namCf  unless  the  misnomer  is  pleaded  in  the  answer, 
.or  other  pleading  in  the  defendant's  behalf. 

§  X778.  In  an  action  against  a  foreign  or  domestic  corporation,  to 
Tecover  damages  for  the  non-payment  of  a  promissory  note,  or  other  eTi- 
•denoe  of  debt,  for  the  absolute  payment  of  money,  upon  demand,  or  at  a 
particular  time,  an  order,  extending  the  time  to  answer  or  demur,  shall  not 
be  granted,  except  by  the  court,  upon  notice  to  the  piaintiflf's  attorney, 
in  Bueli  an  action,  ^nless  the  defendant  serves,  with  a  copy  of  his  answer 
•or  demurrer,  a  copy  of  an  order  of  a  judge,  directing  that  the  issues  pre- 
sented by  the  pleadings  be  tried,  the  plaintiff  may  take  judgment,  as  in  case 
of  default  in  pleading,  at  the  expiration  of  twenty  days  after  service  of  a 
-copy  of  the  complaint,  either  persoually  with  the  summons,  or  upon  the 
•defendant's  attorney,  pursuant  to  his  demand  therefor ;  or,  if  the  service  of 
the  summons  was  otherwise  than  personal,  at  the  expiration  of  twenty  days 
after  the  service  is  complete. 

§  1779.  An  action  may  be  maintained  by  a  foreign  corporation,  in  like 
manner,  nnd  subject  to  the  same  regulations,  as  wheie  the  action  is  brought 
by  a  domestic  corporation,  except  as  otherwises  speci^illy  prescribed  by  law. 
But  a  foreign  corporation  cannot  maintain  an  uCiion,  founded  upon  an  act, 
or  upon  a  liability  or  obligation,  express  or  implied,  arising  out  of,  or  made 
and  entered  into  in  consideration  of,  an  act,  which  the  laws  of  the  State 
forbid  a  corporation  or  association  of  individuals  to  do,  without  express 
authority  of  law.  This  section  does  not  affect  the  validity  of  a  meeting  of 
the  sbockholders  or  directors  of  a  foreign  corporation,  held  within  theBtate, 
where  such  a  meeting  is  authorized  by  the  Inws  of  the  state,  country,  or 
government,  by  or  tinder  which  the  corporation  is  created*;  or  of  an  act, 
done  at  such  a  meeting,  which  is  not  in  conflict  with  the  same  laws,  or  the- 
laws  of  the  State. 

§  1780.  An  action  against  a  foreign  corporation  may  be  maintained  by 
a  resident  of  the  State,  or  by  a  domestic  corporation,  for  any  cause  of 
action.  An  action  against  a  foreign  corporation  may  be  maintained  by 
another  foreign  corporation,  or  by  a  non-resident,  in  one  of  the  following 
cased  only : 

m 

1.  Where  the  action  is  brought  to  recover  damages  for  the  breach  of  a 
contract,  made  within  the  State,  or  relating  to  property  situated  within  th# 
State,  at  the  time  of  the  making  thereof. 

2.  Where  it  is  brought  to  recover  real  property  situated  within  the  State, 
or  a  chattel,  which  is  replevied  within  the  State. 

^.  Where  the  causf  of  action  arose  within  the  State,  except  where  the 
object  of  the  action  \h  to  affect  the  title  to  real  property  situated  without 
the  Stete. 

ARTICLE  SECOND. 
JuDiciiL  Supervision  qj  a  Corporation,  and  of  the  Officsbs  and  Hkm* 

BKRS    TUKREOF. 

$  1781.  ActioD  against    director?,  etc.,       %  1782.  By  whom  action  to  be  broaght 

of  a  corporation  for  miecon-  1788.  Tbii}  article,  how  ooaetrueaT 

duct. 

§  1781.  An  action  may  be  maintained  agiiinst  one  or  more  trusteee, 
cHrectors,  managers,  or  other  officers  of  a  corporation,  to  procure  a  judg- 
ment for  the  following  purposes,  or  so  much  thereof  as  the  case  requires: 

\.  Compelling  the  defendants  to  account  for  their  official  condact„  Iq  i|i9 


8?  1782-1784  CORPORATIONS.  818 

management  and  disposition  of  the  funds  and  property,  committed  to  their 
charge. 

2.  Compelling  them  to  pay  to  the  corporation,  which  they  represent,  or 
to  its  creditors,  any  money,  and  the  value  of  any  property,  which  they  haT« 
acquired  to  themselves,  or  transferred  to  others,  or  lost,  or  wasted,  by  a 
violation  of  their  duties. 

S.  Suspending  a  defendant  from  exercising  his  office,  where  it  appears 
that  he  has  abused  his  trust. 

4.  Removing  a  defendant  from  his  office,  upon  proof  or  conviction  of 
misconduct,  and  directing  a  new  election  to  be  held  by  the  body  or  board, 
duly  authorized  .to  hold  the  same,  in  order  to  supply  the  vacancy  created,  by 
the  removal ;  or,  where  there  is  no  such  body  or  board,  or  where  all  the 
members  thereof  are  removed,  directing  the.  removal  to  be  reported  to  the 
governor,  who  may,  with  the  advice  and  consent  of  the  senate,  fill  the 
vacancies. 

5.  Setting  aside  an  alienation  of  property,  made  by  one  or  more  trustees, 
directors,  managers,  or  other  officers  of  a  corporation,  contrary  to  a  provi- 
sion of  law,  or  for\  purpose  foreign  {o  the  lawful  business  and  objects  of 
the  corporation,  where  the  alienee  knew  the  purpose  of  the  alienation. 

6.  Restraining  and  preventing  such  an  alienation,  where  it  is  threatened, 
or  where  there  is  good  reason  to  apprehend  that  it  will  be  made. 

§  1782.  An  action  may  be  brought,  as  prescribed  in  the  last  section,  b} 
the  attorney-general  in  behalf  of  the  people  of  the  State ;  or,  except  where 
the  action  is  brought  for  the  purpose  specified  in  subdivision  third  or  fourth 
of  that  section,  by  a  creditor  of  the  corporation,  or  by  a  trustee,  director, 
manager,  or  other  officer  of  the  corporation,  having  a  general  superintend- 
ence of  its  concerns. 

§  1783.  This  article  does  not  divert  or  impair  any  visitorial  power  over 
ft  corporation,  which  is  vested  by  statute  in  a  corporate  body,  or  a  public 
offiv-er. 

ARTICLE  THIRD. 

Actions  to  procure  ths  Dissolution  or  a  Corporation,  and  Actions  to 
enforce  the  individual  liability  of  the  officers  or  members  of  a 
Corporation,  with  or  without  a  Dissolution  thereof. 

I  1784.  Action  by  jad^ment  creditor  for       $  1790.  Making  stockholders,  etc.,  par- 
seqneBtration.  etc.  ties. 

1785.  Action  to  dissolve  a  corpora-  1791.  When  separate  action,  may  bo 

tion.  .  brought  against  them. 

1786.  Id.;  Dy  whom  to  be  brought.  1798.  Proceedings  in  either  action. 
1767.  Temporary  injunction.  1793.  Judgment ;  proi)erty  of  corpo- 
IT^S.  Receiver    may    be    appointed.  ration  to  be  distributed. 

Permanent  and  temporary  re-  1794.  Id.;   stock   subscriptions  to  be 
ceiver.    Powers,  etc.,  of  tern-  recovered, 

porary  receiver.  1796.  Id.;  as  to  liabilities' of  directors 
1780.  Additional   powers   and  dotiea  and  stockholders. 

may  he  conferred  apon  tern-  1796.  Effect  of  this  article  limited, 
porary  receiver. 

§  1784.  Where  final  judgment  for  a  sum  of  money  has  been  rendered 
against  a  corporation  crea\ied  by  or  under  the  laws  of  the  State,  and  an  exe- 
cution, issued  thereupon  to  the  sheriff  of  the  county,  where  the  corporation 
transacts  its  general  business,  or  where  its  principal  office  is  located,  has 
been  returned  wholly  or  partly  unsatisfied,  the  judgment  creditor  may  main- 
tain an  action  to  procure  a  judgment,  sequestrating  the  property  of  the 
corporation,  and  providing  for  a  distribution  thereof,  as  prescribed  in 
tion  9W  thousand  seven  hundred  and  ninety-three  of  this  act. 
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§  1786.  Ii  either  of  the  fo11owin<^  cases,  an  action  to  procure  a  judgment, 
dissolving  a  corporation,  created  by  or  under  the  lavrs  of  the  State,  and 
forfeiting  its  corporate  rights,  privileges,  and  franchises,  may  be  maintained, 
as  prescribed  in  the  next  section  : 

1.  Where  the  corporation  has  remained  insolvent  for  at  least  one  year. 

2.  Where  it  has  neglected  or  refused,  for  at  least  one  year,  to  pay  and 
discharge  its  notes  or  other  evidences  of  debt. 

8.  Where  it  has  suspended  ltd  ordinary  and  lawful  business  for  at  least 
one  year. 

4.  If  it  has  banking  powers,  or  power  to  make  loans  on  pledges  or  de- 
posits, or  to  make  insurances,  where  it  becomes  insolvent  or  unable  to  pay 
its  debts,  or  has  violated  any  provision  of  the  act,  by  or  under  which  it  was 
incorporated,  or  of  any  other  act  binding  upon  it. 

§  1786.  An  action  specified  in  the  last  section  maybe  maintained  by  the 
attorney-general  in  the  name  and  in  behalf  of  the  people ;  and  whenever  a 
creditor  or  stockholder  of  any  corporation  submits  to  the  attorney-general 
a  written  statement  of  facts,  verified  by  oath,  showing  grounds  for  an  action 
under  the  provisions  of  the  last  section,  and  the  attorney-general  omits,  for 
sixty  days  after  this  submission,  to  commence  an  action  specified  in  the  last 
section,  then,  and  not  otherwise,  such  creditor  or  stockholder  may  Apply  to 
the  proper  court  for  leave  to  commence  such  an  action,  and  on  obtaining 
leave  may  maintain  the  same  accordingly. 

§  1787.  In  an  action,  brought  as  prescribed  in  this  article,  the  court 
may,  upon  proof  of  the  facts  authorizing  the  action  to  be  maintained,  grant 
an  injunction  order,  restraining  the  corporation,  and  its  trustees,  directors, 
managers,  and  other  officers,  from  collecting  or  receiving  any  debt  or 
demand,  and  from  paying  out,  or  in  any  way  transferring  or  delivering,  to 
any  person,  any  money,  property,  or  effects  of  the  corporation,  during  the 
pendency  of  the  action ;  except  by  express  permission  of  the  court. 
Where  the  action  is  brought  to  procure  the  dissolution  of  the  corporatioo, 
the  injunction  may  also  restrain  the  corporation,  and  its  trustees,  directors, 
managers,  and  other  officers,  from  exerc'sing  any  of  its  corporate  rights, 
privileges,  or  franchises,  during  the  pendency  of  the  action  ;  except  by  ex- 
press permission  of  the  court.  The  provisions  of  title  second  of  chapter 
seventh  of  this  act,  relating  to  the  granting,  vacating,  or  modifying  of  an 
injunction  order,  apply  to  an  injunction  order,  granted  as  prescribed  in  this 
section ;  except  that  it  can  be  granted  only  by  the  court. 

§  1788,  [am'd  1882.]  In  such  an  action,  the  court  may  also,  at  any 
stage  thereof,  appoint  one  or  more  receivers  of  the  property  of  the  corpora- 
tion. A  receiver,  so  appointed,  before  final  judgment  is  a  temporary  re- 
ceivcr,  until  final  judgment  is  entered.  A  tfemporary  receiver  has  power  to 
collect  and  receive  the  debts,  demands,  and  other  property  of  the  corporation ; 
to  preserve  the  property,  and  the  proceeds  of  the  debts  and  demands  col- 
lected ;  to  sell  or  otherwise  dispose  of  the  property  as  directed  by  the  court ; 
to  collect,  receive  and  preserve  the  proceeds  thereof  ;  and  to  maintain  any 
action  or  special  proceeding,  for  either  of  those  purposes.  He  niust  qualify 
as  prescribed  by  law  for  the  qualification  of  a  permanent  receiver.  Unless 
additional  powers  are  speciaNy  conferred  upen  him,  as  prescribed  in  the 
next  section  a  temporary  receiver^as  only  the  powers  specified  in  this  sec- 
Uon,  and  those  which  are  incidental  to  the  exercise  thereof.  A  receiver 
tppointed  by  or  pursuant  to  a  final  judgment  in  the  action,  or  a  temporary 
receiver,  who  is  continued  by  the  final  judgment,  is  a  permanent  recei'-er 
asd  has  all  the  powers  and  authority  conferred,  and  is  subject  to  all  thf 
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duties  and  liabilities  imposed  upon  a  rece'ver  appointed  upon  the  Toluntary 
diasohitioD  of  a  corporation. 

§  1789.  A  temporary  receiver,  appointed  as  prescribed  in  the  last  sec- 
tion, is,  in  all  respects,  subject  to  the  control  of  the  court.  In  addition  to 
the  powers  conferred  upon  him,  by  the  provisions  of  the  last  section,  the 
court  may,  by  the  order  or  interlocutory  judgment  appointing  him,  or  by  an 
order  subsequenily  made  in  the  action,  or  by  the  final  judgment,  confer  upon 
him  the  powers  and  authority,  and  subject  him  to  the  duties  and  liabilitieii, 
of  a  permanent  receiver,  or  so  much  thereof  as  it  thinks  proper ;  except 
that  he  shall  not  make  any  distribution  among  the  creditors  or  stockholders, 
before  final  judgment,  unless  he  is  specially  directed  so  to  do  by  the  court. 

§  1790.  Where  the  action  is  brought  by  a  creditor  of  a  corporation,  and 
the  stockholders,  directors,  trustees,  or  other  officers,  or  any  of  them,  are 
made  liable  by  law,  in  any  event  or  contingency,  for  the  payment  of  his 
debt,  the  persons,  so  made  liable,  may  be  made  parties  defendant,  by  the 
original  or  by  a  supplemental  complaint ;  and  their  liability  may  be  declared 
and  enforced  by  the  judgment  in  the  action. 

^  1791.  Where  the  stockholders,  directors,  trustees,  or  other  officers  of 
a  corporation,  who  are  made  liable,  in  any  event  or  contingency,  for  the 
payment  of  a  debt,  are  not  made  parties  defendant,  as  prescribed  in  the  last 
section,  the  plaintiff  in  the  action  may  maintain  a  separate  action  against 
them,  to  procure  a  judgment,  declaring,  apportioning  and  enforcing  their 
liability. 

§  1792.  In  an  action,  brought  as  prescribed  in  either  of  the  last  two  sec- 
tionS)  the  court  must,  when  it  is  necessary,  cause  an  account  to  be  taken  of 
the  property  and  of  the  debts  of  the  corporation,  and  thereupon  the 
defendants*  liability  must  be  apportioned  accordingly ;  but,  if  it  affirmatively 
appears,  that  the  corporation  is  insolvent,  and  has  no  property  to  satisfy  its 
creditors,  the  court  may,  without  taking  aucb  an  account,  ascertain  and  de- 
termine the  amount  of  each  defendant's  liability,  and  enforce  the  same 
accordingly. 

§  1793.  A  final  judgment  in  an  action,  brought  against  a  corporation, 
as  prescribed  in  this  article,  either  separately  or  in  conjunction  with  its 
stockholders,  directors,  trustees,  or  other  officers,  must  provide  for  a  just 
and  fair  distribution  of  the  property  of  the  corporation,  and  of  the  proceeds 
thereof,  among  its  fair  and  honest  creditors,  in  the  order  and  in  the  pro- 
portions prescribed  by  law,  in  case  of  the  voluntary  dissolution  of  a 
eorporation. 

§  1794.  Where  the  stockholders  of  the  corporation  are  parties  to  the 
action,  if  the  property  of  the  corporation  is  not  sufficient  to  discharge  its 
debts,  the  interlocutory  or  final  judgment,  as  the  case  requires,  must  adjudge 
that  each  stockholder  pay  into  court  the  amount  due  and  remaining  unpaid, 
on  the  shares  of  stock  held  by  him,  or  so  much  thereof  as  is  necessary  to 
satisfy  the  debts  of  the  corporation. 

§  1795.  If  it  appears,  that  the  property  of  the  corporation,  and  the  sums 
collected  or  collectible  from  the  stockholders,  upon  their  stock  subscrip- 
tions, are  or  will  be  insufficient  to  pay  the  debts  of  the  corporation, 
the  court  roust  ascertain  the  several  sums,  for  which  the  directors,  trustees, 
or  other  officers,  or  the  stockholders  of  the  corporation,  being  parties  to  the 
action,  are  liable ;  and  must  adjudge  that  the  same  be  paid  into  court,  to  be 
applied,  in  such  proportions  and  in  such  order  as  justice  requires,  to  the 
payment  of  the  debts  of  the  corporation. 
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g  1796.  This  article  does  not  repeal  or  affect  any  special  promion  ol 
law,  prescribing  that  a  particular  kind  of  corporation  shall  cease  to  exist,  or 
shall  be  dissolved,  in  a  case  or  in  a  manner,  not  prescribed  in  this  article ; 
or  any  special  provision  of  law,  prescribing  the  mode  of  enforcing  the 
liability  of  the  stockholders  of  a  particular  kind  of  corporation. 

ARTICLE  FOURTH 

Action  bt  thk  People  to  annul  ▲  Corporation. 

I  1797.  Action     by     attorney-general,  {  IfiOl.  Judgment. 

when  legislature  directs.  1803.  Injunction  may  issne. 

1798.  Id. ;  by  leave  of  coart.  1806.  Copy  of  Judgment-roll  to  be  Aled 

1799.  Leave ;  when  and  bow  granted.  and  pabliahed. 

1800.  Action  triable  by  a  jury. 

§  1797.  The  attorney-general,  whenever  he  is  so  directed  by  the  legisla- 
ture, must  bring  an  action  against  a  corporation  created  by  or  under  the 
laws  of  the  State,  to  procure  a  judgment,  vacating  or  annulling  the  act  ol 
incorporation,  or  any  act  renewing  the  corporation,  or  contmuing  its  corpo- 
rate existence,  upon  the  ground  that  the  act  was  procured  upon  a  fraudulent 
suggestion,  or  the  concealment  of  a  material  fact,  made  by  or  with  the 
knowledge  and  consent  of  any  of  the  persons  incorporated. 

§  1798.  Upon  leave  being  granted,  as  prescribed  in  the  next  seccioa, 
ihe  attorney  general  may  bring  an  action  against  a  corporation  created  by 
or  under  the  laws  of  the  State,  to  procure  a  judgment,  vacating  the  chartet 
or  annulling  the  existence  of  the  corporation,  upon  the  ground  that  it  has, 
either  ^ 

1.  Offended  against  any  provision  of  an  act,  by  or  under  which  it  was 
created,  altered,  or  renewed,  or  an  act  amending  the  same,  and  applicable  to 
the  corporation ;  or, 

2.  Violated  any  provision  of  law,  whereby  it  has  forfeited  its  charter,  or 
become  liable  to  be  dissolved,  by  the  abuse  of  its  powers ;  or, 

3.  Forfeited  its  privileges  or  franchises,  by  a  failure  to  exercise  its 
powers;  or, 

4.  Done  or  omitted  any  act,  which  amounts  to  a  surrender  of  its  corporate 
rights,  privileges,  and  franchises ;  or, 

6.  Exercised  a  privilege  or  franchise,  not  conferred  upon  it  by  law. 

§  1799.  Before  granting  leave,  the  court  may,  in  its  discretion,  require 
such  previous  notice  of  the  application  as  it  thinks  proper,  to  be  given  to 
the  corporation,  or  any  officer  thereof,  and  may  hear  the  corporation  in  op- 
position thereto. 

^  1800.  An  action,  brought  as  prescribed  in  this  article,  is  triable,  of 
course  and  of  right,  by  a  jury,  as  if  it  was  an  action  specified  in  section 
nine  hnndred  and  sixty-eight  of  this  act,  and  without  procuring  an  order,  as 
prescribed  in  section  nine  hundred  and  seventy  of  this  act. 

§  1801.  Where  any  of  the  matters,  specified  in  section  one  thousand 
seven  hundred  and  ninety-seven  or  section  one  thousand  seven  hundred  and 
ninoty-eight  of  this  act,  are  established  in  an  action,  brought  as  pi'escribed 
in  either  of  those  sections,  the  court  may  render  final  judgment  th^t  the 
«H)rporation,  and  each  officer  thereof,  be  perpetually  enjoined  from  exercis- 
ing any  of  its  corporate  rights,  privileges,  and  franchises ;  a^d  that  it  be 
dissolved.  The  judgment  must  also  provide  for  the  appointment  of  a  re- 
ceiver, the  taking  of  an  account,  and  the  distribut.:>n  of  the  property  of  the 
corporation,  among  its  creditors  and  stockholders,  as  where  a  corporatioii  it 
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dissolyed  upon  its  voluntary  application,  as  prescribed  in  chapter  aevei^ 
teenth  of  this  act. 

S  1802.  In  an  action,  brought  as  prescribed  in  this  article,  an  injunction 
order  may  be  granted,  at  any  stage  of  the  action,  restraining  the  corpora^ 
tion,  and  any  or  all  of  its  directors,  trustees,  and  other  officers,  from  ezer* 
cising  any  of  its  corporate  rights,  privi leges,  or  franchises ;  or  from  exer^ 
cisiug  certain  of  its  corporate  rights,  privileges,  or  franchises  spcci6ed  in 
the  injunction  order;  or  from  exercising  any  franchise,  liberty,  or  privilege, 
or  transacting  -any  business,  not  allowed  by  law.  Such  an  injunction  is 
deemed  one  of  those  specified  in  section  six  hundred  and  three  of  this  act, 
antl  all  the  provisions  of  title  second  of  chapter  seventh  of  this  act,  applic- 
able to  an  injunction  specified  in  that  section,  apply  to  an  injunction  granted 
as  prescribed  in  this  section,  except  that  it  can  be  granted  only  by  the  court. 

§  1803.  Where  final  judgment  is  rendered  against  a  corporation,  in  an 
action,  brought  as  prescribed  in  this  article,  the  attorney-general  must  cause 
a  copy  of  the  judgment-roll  to  be  forthwith  filed  in  the  office  of  the  secretary 
of  State;  who  must  cause  a  notice  of  the  substance  and  effect  of  the  judg- 
ment, to  be  published,  for  four  weeks,  in  the  newspaper  printed  at  Albany, 
in  which  legal  notices  are  required  to  be  published,  and  also  in  a  newspaper 
printed  in  the  county,  wherein  the  principal  place  of  business  of  the  corpo- 
ration was  located. 

ARTICLE  FIFTH. 

PbOTISIONS  applicable   to  Two  OR    MORE  OF   THE  ACTIONS  SPECIFIED  IN   THIS 

Title. 

S  1804.  Certain   corporations   excepted  $  1809.  Bequieites  of  injunction  againftt 

from  certain  articles  of  this  corporations  in  certain  case*, 

title.  1810.  Id.;  of  order  appointing  receiver 

1805.  Officers  and  agents  may  be  com-  in  certain  cases. 

peiled  to  testify.  1811.  Id.;  of  judicial  einj^pension  orre- 

1806.  Injunction  staying   actions   by  mova)  of  an  olficer. 

creditors.  1812.  Application   of   the   last  three 

1807.  Creditors  may  be  brought  in.  sections. 

1806.  When     attorney-general    must  1813.  In  action  against  stockholders, 

bring  action.  misnomer,  etc..  not  available, 

§  1804.  Articles  second,  third,  and  fourth  of  this  title  do  not  apply  to 
an  incorporated  library  society ;  to  a  religious  corporation ;  to  a  select 
school  or  academy,  incorporated  by  the  regents  of  the  university,  or  by  an 
act  of  the  legislature  ;  or  to  a  municipal  or  other  political  corporation,  cre- 
ated by  the  constitution,  or  by  or  under  the  laws  of  the  iState. 

g  1805.  In  an  action,  brought  as  prescribed  in  article  second,  third,  or 
fourth  of  this  title,  a  steckholder,  officer,  alienee,  or  agent  of  a  corporation, 
is  not  excused  from  answering  a  question,  relating  to  the  management  of 
the  corporation,  or  the  transfer  or  disposition  of  its  property,  on  the  ground 
Chat  his  answer  may  expose  the  corporation  to  a  forfeiture  of  any  of  its 
corporate  rights,  or  will  tend  to  convict  him  of  a  crimiual  offence,  or  to  sub- 
ject him  to  a  penalty  or  forfeiture.  But  his  testimony  shall  not  be  used,  as 
evidence  against  him,  in  a  criminal  action  or  special  proceeding. 

§  1806.  In  such  an  action,  the  court  may,  in  its  discretion,  on  the  appli- 
cation of  either  party,  at  any  stage  of  the  action,  before  or  after  final  judg- 
ment, and  with  or  without  security,  grant  an  injunction  order,  restraining 
the  creditors  of  the  corporation  from  bringing  actions  against  the  defend- 
ants, or  any  of  them,  for  the  recovery  of  a  sum  of  money,  or  from  taking 
any  further  proceedmgs  in  such  actions,  theretofore  commenced.  Such  ac 
injunction  has  the  same  effect,  and,  except  as  otherwise  expressly  prescribed 
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in  this  aection,  is  subject  to  the  same  provisions  of  law,  as  if  each  creditor, 
upon  whom  it  is  served,  was  named  therein,  and  was  a  party  to  the  action 
in  which  it  is  granted. 

§  1807.  [ain^d  1886.]  In  such  an  action  the  court  may,  at  any 
stage  of  tlie  action,  before  or  after  final  judgment,  make  an  order 
requiring  tM  the  creditors  of  the  corporation  to  exhibit  and  prove  their 
claims,  and  thereby  make  themselves  parties  to  the  action,  in  such  a 
manner  and  in  such  a  reasonable  time,  not  less  than  six  months  from  the 
first  publication  of  notice  of  the  order  as  the  court  directs ;  and  that  the 
creditors  who  make  default  in  so  doing  shall  be  precluded  from  all  benefit 
of  the  judgiuent  and  from  any  distribution  which  may  be  made  thereunder, 
except  as  hereinafter  provided.  Notice  of  the  order  must  be  given,  by 
publication,  in  such  newspapers  and  for  such  a  length  of  time  as  the  court 
directs.  Notwithstanding  such  order  any  such  creditor  who  shall  exhibit  and 
prove  his  claim  in  the  manner  directed  tli^ereby,  with  proof,  by  affidavit  or 
otherwise,  that  he  has  had  no  notice  or  knowledge  thereof  in  time  to  comply 
therewith,  any  time  before  an  order  is  made  directing  a  final  distribution  of 
the  assets  of  such  corporation,  shall  be  entitled  to  have  his  claim  received, 
and  shall  have  the  same  rights  and  benefits  thereon,  so  far  as  the  assets  of- 
such  corporation  then  remaining  undistributed  may  render  possible,  as  if  his - 
claim  had  been  exhibited  and  proved  within  the  time  limited  by  such  order. 

g  1808.  Where  the  attorney  general  has  good  reason  to  believe,  that  an 
action  can  be  maintained  in  behalf  of  the  people  of  the  State,  as  prescribed 
in  article  2,  3,  or  4  of  this  title,  except  section  1 797  of  this  act,  he  must 
bring  an  action  accordingly,  or  apply  to  a  competent  court  for  leave  to 
bring  an  action,  as  the  case  requires  ;  if,  in  his  opinion,  the  public  interests 
require  that  an  action  should  be  brought.  In  a  case  where  the  action  can 
be  brought  only  by  the  attorney  general  in  behalf  of  the  people,  if  a  cred- 
itor, stockholder,  director,  or  trustee  of  the  corporation,  applies  to  the 
attorney-general,  for  that  purpose,  and  furnishes  the  security  required  by 
law,  the  attorney-general  must  bring  the  action,  or  apply  for  leave  to  bring 
it,  if  he  has  good  reason  to  believe  that  it  can  be  maintained.  Where 
such  an  application  is  made,  section  1986  of  this  act  applies  thereto,  and  to 
the  action  brought  in  pursuance  thereof. 

§  1809.  An  injunction  order  suspending  the  general  and  ordinary  busi- 
ness of  a  corporation,  or  of  a  joint-stock  association,  consisting  of  seven  or 
more  persons,  or  suspending  from  office,  or  restraining  from  the  perform- 
ance of  his  duties,  a  trustee,  director,  or  other  officer  thereof,  can  be  granted 
only  by  the  court,  upon  notice  of  the  application  therefor,  to  the  proper 
officer  of  the  corporation  or  association,  or  to  the  trustee,  director,  or  other 
officer  enjoined.  If  such  an  injunction  order  is  made,  otherwise  than  as 
prescribed  in  this  section,  it  is  void. 

§  1810.  A  receiver  of  the  property  of  a  corporation  can  be  appointed 
only  by  the  court,  and  in  one  of  the  following  cases : 

1.  An  action,  brought  as  prescribed  in  article  2,  8,  or  4  of  this  title. 

2.  An  action  brought  for  the  foreclosure  of  a  mortgage  upon  the  property, 
of  which  the  receiver  is  appointed,  where  the  mortgage  debt,  or  the  interest 
thereupon,  has  remained  unpaid,  at  least  thirty  days  after  it  was  payable, 
and  after  payment  thereof  was  duly  demanded  of  the  proper  officer  of  the  cor- 
poration ;  and  where  either  the  income  of  the  property  is  specifically  mort- 
gaged, or  the  property  itself  is  probably  insufficient  \o  pay  the  mortgage  debt. 

3.  An  action  brought  by  theattorney-generiO,orbyastockholder,  to  preserve 
the  assets  of  a  corporation,  having  no  officer  empowered  to  hold  the  sanne. 

4.  A  special  proceeding  for  the  voluntary  dissolution  of  a  corporation. 
Wher«  the  receiver  is  appointed  in  an  action,  otherwise  than  by  or  pur* 
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suant  to  a  final   judgment,  notice  of  the  application  for  his  appointment 
must  be  given  to  the  proper  officer  of  the  corporation. 

g  1811.  A  trustee,  director,  or  other  officer  of  a  corporation  eh^li  not  b« 
suspended  or  removed  from  office,  by  a  court  or  judge,  otherwise  than  by 
the  final  judgment  of  a  competent  court,  in  an  action  brought  by  the  attor* 
Dcy-general,  as  prescribed  in  section  one  thousand  seven  hundred  and 
eighty-one  of  this  act. 

§  1812.  The  last  three  sections  apply  to  an  action  or  a  special  proceed- 
ing, against  a  corporation,  or  joint-stocU  association,  created  by  or  under  the  . 
laws  of  the  State,  or  a  trustee,  director,  or  other  officer  thereof  ;  or  against 
a  corporaticn,  or  joint-stock  ast^ociation  created  by  or  under  the  laws  of 
another  state,  government,  or  country,  or  a  trustee,  director,  or  other  officer 
thereof,  where  the  corporation  or  association  does  business  within  the  State, 
or  has,  within  the  State,  a  business  agency  or  a  fiscal  |igency,  or  an  agency 
for  the  transfer  of  its  stock. 

§  1813.  Where  an  action,  authorized  by  a  law  of  the  State,  is  brought 
against  one  or  more  persons,'  as  stockholders  of  a  corporation  or  joint-stocHc 
association,  an  objection  to  any  of  the  proceedings  cannot  be  taken,  by  a 
person  {Properly  made  a  defendant  in  the  action,  on  the  ground  that  the 
plaintiff  has  joined  with  him,  as  a  defendant  in  the  action,  a  person,  whose 
name  appears  on  the  stock-books  of  the  corporation  or  association,  as  a 
stockholder  thereof,  by  the  name  so  appearing ;  but  who  is  misnamed,  or 
dead,  or  is  not  liable  for  any  cause.  In  such  a  case,  the  court  may,  at  any 
time  before  final  judgment,  upon  motion  of  either  party,  amend  the  plead- 
ings and  other  papers,  without  prejudice  to  the  previous  proceedings,  by 
substituting  the  true  name  of  the  person  intended,  or  by  striking  out  the 
name  of  the  person  who  is  dead,  or  not  liable,  and,  in  a  proper  case,  insert. 
iBg  the  name  of  his  representative  or  successor. 

TITLE  III. 
Adixms  relating  to  the  atCate  of  a  decedent, 

AwncLK  1.  Action  by  or  against  an  executor  or  administrator. 

3.  Action  k^  •  creditor  against  his  debtor's  next  of  kin,  legatee,  heir,  or 
devie«e, 

3.  Action  to  et^tablish  or  impeach  a  will. 

4.  General  and  miscellaneous  provisions. 

ARTICLE  FIRST. 
Action  bt  or  against  an  Executor  or  Administrator. 


I  1814.  Action,  etc.,  by  and  against  ex- 
ecutor, etc..  to  be  brought  in 
representative  capacity. 

1815.  Wlien  personal  and  representa- 

tive canses  of  action  may  be 
joined. 

1816.  Id.;  separate  dockets  and  exe- 

cutlonti. 
'^817.  Regulations,  when  some  of  the 
executors,  etc.,  are  not  sum- 
moned. 

1818.  Executors  who  have  not  quali- 

fied, not  necessary  parties. 

1819.  Action  by  legatee,  etc.,  against 

executor,  etc. 

1828.  Id.;  by  infant ;  j^nardian's  bond. 

1821.  When  action  baried  by  judg- 
ment againBt  heir,  etc. 

1803.  LimiUitioQ  of  action  by  creditor 
on  claim  rejected,  etc. 

1^.  pe^edent's    real    property  not 


bound  by  judgment   against 
executor. 
S  1834.  Want  of  assets  not  to  be  pleaded 
by  executor,  etc.     • 
18S5.  Leave  to  isgue  execution  against 
execuior,  etc. 

1826.  Id. ;  how  procured  ;  order ;  and 

contents  thereof. 

1827.  Security  may  be  required  from 

a  legatee. 

1828.  Actions,  etc.,  when  not  to  abate. 

1829.  Execution  on  former  judgment. 
Action    against   executor,    etc., 

who  has  l)een  eupei>ecled. 

False  pleading  by  executor,  etc. 

When  inventory  may  be  contra- 
dicted. 

Liability  for  uncollected  d©« 
mands. 

The  last  two  sections  qualiiUll. 

Costs ;  how  awarded. 

^d.:  wUenawtif4^- 


1830. 

1881. 
1802. 

1833. 

1834. 
1835. 
1836. 
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^  1814.  An  action  or  special  proceeding,  hereafter  commecced  by 
an  executor  or  administrator,  upon  a  cause  of  action,  belonging  to  him  in 
his  representative  capacity,  or  an  action  or  speeiil  proceeding,  hereafter 
commenced  against  hira,  except  where  it  is  brought  to  charge  him  person* 
ally,  must  be  brought  by  or  against  him  in  his  representative  capacity.  A 
judgment,  in  an  action  hereafter  commenced,  recovered  against  an  execotor 
or  administrator,  without  describing  him  in  his  representative  capacity, 
cannot  be  enforced  against  the  property  of  the  decedent,  except  by  the 
special  direction  of  the  court,  contained  therein. 

g  1816.  An  action  may  be  brought  against  an  executor  or  administrator, 
personally,  and  also  in  his  representative  capacity,  in  either  of  the  following 
eases: 

1.  Where  the  complaint  sets  forth  a  cause  of  action  against  him  in  both 
capacities,  or  states  facts,  which  render  it  uncertain,  in  which  capacity  the 
cause  of  action  exists  against  him. 

2.  Where  the  complaint  sets  forth  two  or  more  causes  of  action  against 
the  defendant,  in  different  capacities,  all  of  which  grow  out  of  the  same 
transaction,  or  transactions  conne(;ted  with  the  same  subject  of  action ;  do 
not  require  different  places  or  modes  of  trial ;  and  are  not  inconsistent  with 
each  other.  ^ 

In  a  case  specified  in  this  section,  a  judgment  for  the  plaintiff  for  a  sum 
of  money  must  distinctly  show,  whether  it  is  awarded  against  the  defendant 
personally,  or  in  his  representative  capacity. 

§  1816.  In  a  case  specified  in  the  last  section,  or  where  costs,  to  be  col- 
lected out  of  the  individual  property  of  an  executor  or  administrator,  are 
awarded  in  an  action  by  or  against  him  in  his  representative  capacity,  so 
much  of  the  judgment,  as  awards  a  sum  of  money  sgainst  him  perBonally, 
may  be  separately  docketed,  and  a  sepacate  execution  may  be  "issued  there- 
upon, as  if  the  judgment  contained  no  award  against  him  in  his  representa^ 
tive  capacity.- 

§  1817.  In  an  action  or  special  proceeding  against  two  or  more  executors 
or  administrators,  representing  the  same  decedent,  all  are  considered  ae  one 
pei'son ;  and  those  who  are  first  served  with  process,  or  first  appear,  must 
ansirer  the  plaintiff.  Separate  answers,  by  different  executors  or  adminis- 
trators, cannot  be  required  or  allowed,  except  by  direction  of  the  coart. 
Judgment  in  favor  of  the  plaintiff  may  be  entered,  and,  in  a  proper  case, 
execution  may  be  issued,  against  all  the  defendants,  as  if  all  had  appeared. 
But  this  section  does  not  affect  the  plaintiff's  right  to  bring  into  court  all 
the  executors  or  administrators,  who  are  parties. 

g  1818.  One  of  two  or  more  executors,  to  whom  letters  testamentary 
aav6  not  been  issued,  is  not  a  necessary  party  to  an  action  or  special  pro- 
eeeding,  in  favor  of  or  against  the  executors,  in  their  representative  capa- 
city. 

§  1819.  If,  after  the  expiration  of  one  year  from  the  granting  of  letters 
testamentary  or  letters  of  administration,  an  executor  or  administrator  re- 
fuses, upon  demand,  to  pay  a  legacy,  or  distributive  share,  the  person 
entitled  thereto  may  maintain  such  an  action  against  him,  as  the  case 
requires.  But  for  the  purpose  of  computing  the  time,  within  tehich  such 
an  action  must  be  commenced,  the  cause  of  action  is  deemed  to  accme, 
when  the  executor's  or  administrator's  account  is  judieially  settled,  and  not 
before. 

§  18S0.  The  guardian  ad  litem  of  an  infant,  in  whose  favor  im  action  |f 


brought,  as  pi:e3crib€d  in  the  last  section,  must,  unless  he  is  also  the  gen- 
eral guardian,  execute  and  file  with  the  clerk,  before  the  commencement  of 
the  action,,  a  bond  to  the  infant,  with  at  least  two  sufficient  sureties,  in  a 
penaltj  fixed  by  a  judge  of  the  court,  conditioned  that  the  guardian  will 
duly  account  to  the  infant,  when  he  attains  full  age,  or,  in  ca^se  of  his  death, 
to  his  personal  representatives,  for  all  money  or  property,  which  the  guar- 
dian may  receive,  by  reason  of  the  legacy  or  distributive  share. 

g  1821.  A  final  judgment  against  an  heir  or  devisee,  bars  an  action 
against  the  executor  or  administrator  of  the  decedent,  for  the  same  cause^ 
and  every  other  remedy  to  enforce  payment  thereof  out  of  the  decedent's 
property;  unless  an  execution  Against  property,  issued  upon  the  judgment, 
has  been  returned  wholly  or  partly  unsatisfied,  or  sufficient  real  property  to 
satisfy  the  judgment  has  not  descended,  or  been  devised,  to  the  judgment 
debtor.  But,  if  the  judgment  was  recovered  for  a  debt  or  legacy,  expressjy 
charged  upon  the  estate  descended  or  devised,  the  bar  is  absolute. 

g  1822*  [am*d  1882.1  Where  an  executor  or  administrator  disputes  or 
rejects  a  claim  against  the  estate  of  the  decedent,  exhibited  to  him  either 
before  or  aftet  the  commencement,  of  the  publication  of  a  notice 'requiring 
the  presentation  of  claims,  as  prescribed  by  law,  unless  the  claim  is  referred, 
as  prescribed  by  law,  the  claimant  must  commence  an  action,  for  the  re- 
covery thereof  against  the  executor  or  administrator,  within  six  months 
after  the  dispute  or  rejection,  or,  if  no  part  of  the  debt  is  then  due,  within 
six  months  after  a  part  thereof  becomes  due ;  in  default  whereof,  he,  and 
all  persons  claiming  under  him,  are  forever  barred  from  maintaining  such 
an  action  thereupon,  and  from  every  other  remedy  to  eufore  payment 
thereof  out  of  the  decedent's  property. 

The  amendment  made  to  section  eighteen  hundred  and  twenty-two  shall 
not  apply  when  letters  have  been  Issued  to  one  or  more  executors  or  admin- 
istrators before  this  act  takes  effect ;  nor  shall  any  amendment,  made  by 
this  act,  invalidate,  or  impair  the  effect  of  any  proceedings  heretofore 
taken. 

§  1823.  Real  property,  which  belonged  to  a  decedent,  is  not  bound,  or 
in  any  way  affected,  by  a  judgment  against  his  executor  or  administrator, 
and  is  not  liable  to  be  sold  by  virtue  of  an  execution  issued  upon  such  a 
judgment,  unless  the  judgment  is  expressly  made,  by  its  terms,  a  lien  apon 
specific  real  property  therein  described,  or  expressly  directs  the  sale  thereof. 

g  1824.  In  an  action  against  an  executor  or  administrator,  in  his  repre- 
sentative capacity,  wherein  the  complaint  demands  judgment  for  a  sum  of 
money,  the  existence,  sufficiency,  or  want  of  assets,  shall  not  be  pleaded  by 
either  party ;  and  the  plaintiff's  right  of  recovery  is  not  affected  thereby, 
except  with  respect  to  the  costs  to  be  awarded,  as  prescribed  by  law. 
A  judgment  in  such  an  action,  is  not  evidence  of  assets  in  the  defend- 
ant's hands. 

§  1825.  An  execution  shall  not  be  issued,  upon  a  judgment  for  a  sum  of 
money,  against  an  executor  or  administrator,  in  his  representative  capacity, 
until  an  order,  permitting  it  to  be  issued,  has  been  made  by  the  surrogate, 
from  whose  court  the  letters  were  issued.  Such  an  order  must  specify  the 
sum  to  be  collected ;  and  the  execution  must  be  indorsed  with  a  direction 
to  collect  that  sum. 

g  1826.  At  least  six  days'  notice  of  the  application  for  an  order  specified 
in  the  last  section,  must  be  personally  served  upon  the  exec*!tor  or  adminis* 
tiiiior,  unless  it  appears  that  service  cannot  be  so  made  with  due  diligence  ) 
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in  whioli  case,  notice  mast  be  given  to  such  persons,  and  in  £uch  manner, 
■s  the  surrog&te  directs,  by  an  order  ^  show  cause  why  the  application 
should  not  be  granted.  Where  it  up^^ears  that  the  assets,  after  payment  of 
all  sums  chargeable  against  them  for  expenses,  and  for  claims  entitled  to 
priority  us  against  the  plaintiff,  are  not,  or  will  not  be,  suilicieut  to  pay  all 
the  debts,  legacies,  or  other  chiims  of  the  class  to  which  the  plaintiff  ^s  claim 
belongs,  the  sum,  directed  to  be  collected  by  the  execution,  shall  not  exceed 
the  pialDtiff's  just  proportion  of  the  assets.  In  that  case,  one  jor  more 
brdeis  may  be  afterwards  made  in  like  manner,  and  one  or  more  exccution& 
may  be  afterwards  issued,  •whenever  it  appears  that  the  sum,  directed 
to  be  colliBcted  by  the  first  execution,  is  less' than  the  plaintiff's  just  pro- 
j[>ortion. 

§  ld27.  Where  a  judgment  has  been  rendered  against  an  executor  or 
administrator,  for  a  legacy  or  distributive  share,  the  surrogate,  before  grant- 
ing an  order,  permitting  an  execution  to  be  issued  thereupon,  may,  and,  in 
k  proper  case,  must,  require  the  applicant  to  file  in  his  office,  an  undertak- 
ing to  the  defendant,  in  such  a  sum,  and  with  such  sureties,  as  the  surro- 
gate directs,  to  the  effect,  that  if,  after  collection  of  any  sum  of  money  by 
virtue  of  the  executiqu,  the  remaining  assets  are  not  sufficient  to  pay  all 
sums,  for  which  ihe  defendant  is  chargeable,  for  expenses,  claims  entitled 
to  priority  as  against  the  applicant,  and  the  other  legacies  or  distributive 
shares,  of  the  class  to  which  the  applicant's  clAini  belongs,  the  plaintiff  will 
refund  to  the  defendant,  the  sum  so  collected,  or  such  ratable  part  thereof, 
with  the  other  legatees  or  representatives  of  the  same  class,  as  is  necessary 
to  make  up  the  deficiency. 

§  1828.  An  executor,  administrator,  or  a  iRsvson  appointed  by  the  surro- 
gate, as  prescribed  in  chaptei  eighteenth  of  this  act,  to  dispose  of  the  real 
property  of  a  decedent,  is  deemed  a  trustee,  appointed  by  virtue  of  a  stat- 
ute, within  the  meaning  of  that  expression,  as  ^ised  in  section  seven  hundred 
and  sixty-six  of  this  act. 

§  1829.  An  execution  may  be  issued,  in  the  name  of  an  executor  or 
administrator,  in  his  representative  capacity,  upon  a  judgment  recovered  by 
ary  person  who  preceded  him  in  the  administration  of  the  same  estate,  in 
any  case  where  it  might  have  been  issued  in  favor  of  the  original  plaintiff, 
and  without  a  substitution. 

§  1830.  If  an  executor  or  administrator  is  defendant  in  an  action  or  spe* 
cial  proceeding,  pending  when  his  powers  cease,  the  plaintiff  may,  in  a  proper 
case,  proceed  therein  against  him,  to  charge  him  personally;  but  a  judgment 
or  other  determination,  thereafter  rendered  or  made  against  him,  is  not  of 
aar  force,  as  against  the  estate  of  the  decedent,  or  a  person  succeeding  to 
the  administration  thereof. 

§  1831.  An  executor  or  administrator  cannot  be  made  personally  liable 
to  the  adverse  party,  for  a  debt  or  for  damages,  by  reason  of  his  having 
made  a  false  allegation  in  pleading. 

§  1832.  In  an  action  or  special  proceeding,  to  which  an  executor 
or  administrator  is  a  party,  wherein  the  question,  whether  he  has  adminis- 
tered the  eetate  of  the  decedent,  or  any  part  thereof,  is  in  issue,  or  is  the 
subject  of  inquiry,  and  the  inventory  of  asse^ffS,  filed  by  him,  is  given  in 
evidence,  either  party  may  rebut  the  same,  by  proof,  either : 

1.  That  any  property  was  omitted  in  the  inventory,  or  was  not  returned 
therein  at  its  true  value ;  or, 

2.  That  any  property  has  perished,  or  has  been  lost,  without  the  faull  ot 
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th«  executor  or  administrator ;  or  has  been  fairly  sold  by  him,  at  private  or 
public  «ale,  at  a  less  price  than  the  value  so  returned ;  or  ttat,  since  the 
return  of  ilke  inventory,  it  bus  deteriorated  or  encbanoed  in  value. 

§  1833.  In  such  an  action  or  special  proceeding,  the  executor  or  admin< 
istrator  shall  not  be  charged  with  a  demand  or  right  of  action,  included  in 
the  inventory,  unless  it  appears  that  the  same  has  been  collected,  or  might 
have  been  collected,  with  due  diligence. 

§  1834.  The  last  two  sections  do  not  vary  any  rule  of  evidence,  respect- 
ing any  proof,  which  an  executor  or  administrator  may  now  make. 

§  1835.  Where  a  judgment  for  a  sum  of  money  only  is  rendered  against 
an  executor  or  administrator,  in  an  action  brought  against  him  in  his  rep- 
resentative capacity,  costs  shall  not  be  awarded  against  him,  except 
as  prescribed  in  the  next  section. 

§  1836.  Where  it  appears,  in  a  case  specified  in  the  last  section,  that  the 
plaintiff's  demand  was  pi^sented  within  the  time  limited  by  a  notice,  pub- 
lished as  prescribed  by  law,  requiring  creditors  to  present  their  claims  ;-and 
that  the  payment  thereof  was  unreasonably  resisted  or  neglected,  or  that 
the  defendant  refused  to  refer  the  claim,  as  prescribed  by  law  ;  the  court 
may  award  costs  against  the  executor  or  administrator,  to  be  collected, 
either  out  of  his  individual  property,  or  out  of  the  property  of  the  decedent, 
as  the  court  directs,  having  reference  to  the  facts  which  appeared  upon  the 
trial.  Where  the  action  is  brought  in  the  supreme  court,  or  in  a  superior 
city  court,  the  facts  must  be  certified  by  the  judge  or  referee,  before  whom 
the  trial  took  place. 

ilOTICLE  SECOND. 

Action  bt  ▲  Creditor  against  his  Debtor's  Next  or  Kin,  Leoatee,  Heir 

OR  Deyisee. 


1887.  When  action  lies  against  next  of 
kin«  legatees,  etc. 

1838.  Actioo  may  be  joint  or  seveial. 

1839.  lu  joint  action,  recovery  to  bo 

apportioned. 

1840.  Recovery  in  a  several  action. 

1841.  Keqoieites  vo  recovery  in  action 

againat  legatee. 
1942.  Id.;  in  action  against  a  preferred 
legatee. 

1843.  Liability  of  heirs  and  devlsocs. 

1844.  When  action  therefor  may  be 

broDghr. 

1845.  £ffect  of  application  to  sell  real 

property. 
1840.  Action  most  be  joint. 
1847.  Recovery  to  be  apportioned. 
2848.  Beqiiimtes  to   recovery  against 

heirs. 
iB49-  Id.;  against  devisees. 
1850   Dcducilous  for  prior  recoveries. 


$  1851.  Complaint  to  describe  land  de- 
scended, etc. 

1852.  Jadgment ;  when  to  be  satisfied 
out  of  land. 

1858.  Id.;  when  not  a  lien  on  land 
alienea. 

1854.  How  judgment  taken,  when  laud 

aliened. 

1855.  Classiflcution  of  debts  to  \ye  en- 

forced under  this  article. 

1856.  Defence  b v  reason  of  other  prior 

or  equal  claims. 

1857.  Id.;  when  such  a  claim  is  paid. 

1858.  Action   not  susipeuded   by   in- 

fancy. 

1859.  This     article     not    applicabie, 

where  will  charges  real  prop- 
erty, etc. 

1860.  One  action,  where  same  person 

is  heir,  devisee,  etc. 


§  1837.  An  action  may  be  maintained,  as  prescribed  in  this  article, 
against  the  surviving  husband  or  wife  of  a  decedent,  and  the  next  of  liin  of 
an  intestate,  or  the  next  of  kin  or  legatees  of  a  testator,  to  recover,  to  the" 
extent  of  the  assets  paid  or  distributed  to  them,  for  a  debt  of  the  decedent, 
upon  which  an  action 'might  have  been  maintained  against  the  executor  or 
administi-ator.  The  neglect  of  the  creditor  to  "present  his  claim  to  the 
executor  or  adipinistrator,  within  the  time  prescribed  by  law  for  that  pur- 
pose, does  not  impair  his  right  to  maintain  such  an  action. 


134  DECEDENT'S  ESTATK  §§  1888-184< 

§  1838.  An  action,  specified  in  the  last  section,  must  be  brought,  either 
jointly  against  the  surviving  husband  or  wife,  and  all  the  legatees,  or  all  the 
next  of  kin,  as  the  case  may  be,  or,  at  the  plaintiff's  election,  against  one 
pf  them  only.  But  where  a  legacy  is  received  by  two  or  more  persons 
jointly,  they  are  deemed  one  legatee,  within  the  meaning  of  each  provision 
of  this  article,  relating  to  legatees. 

§  1839.  Where  a  joint  action  is  brought,  as  prescribed  in  the  last  sec- 
tion, the  whole  sum,  which  the  plaintiff  is  entitled  to  recover,  must 
be  apportioned  among  the  defendants,  in  proportion  to  the  legacy  or 
distributive  share,  as  the  case  may  be,  received  by  each  of  them;  and  ihe 
final  judgment  must  award,  against  each  defendant  separately,  the  propor- 
tionate sum  thus  ascertained.  The  costs  of  the  action,  if  the  plaintiff  is 
entitled  to  costs,  must  be  apportioned  in  like  manner ;  except  that  the  ex- 
penses of  serving  the  summons  upon  each  defendant  must  be  taxed  against 
him  only ;  and  one  sheriff's  fee,  for  returning  an  execution,  may  be  taxed 
against  each  defendant,  against  whom  any  sum  is  awarded. 

§  1840.  Where  an  action  is  brought  iigainst  the  surviving  husband  or 
wife  only,  or  against  one  only  of  the  next  of  kin,  or  legatees,  the  sum,  which 
the  plaintiff  is  entitled  to  recover,  cannot  exceed  the  sum  which  he  would 
have  been  entitled  to  recover  from  the  same  defendant,  in  an  action 
brought,  as  prescribed  in  the  last  section. 

g  1841.  If  the  action  is  brought  against  a  legatee,  or  against  all  the 
legatees,  the  plaintiff  must  show,  either : 

1.  That  no  assets  were  delivered  by  the  executor  or  administrator  of  the 
decedent,  to  the  surviving  husband  or  wife,  or  next  of  kin  ;  or 

2.  That  the  value  of  assets,  so  delivered,  has  been  recovered  by  some 
other  creditor ;  or 

8.  Thut  those  assets,  after  payment  of  the  expenses  of  administration 
and  preferred  demands,  are  not  sufiicient  to  satisfy  the  demand  of  the 
plaintiff ;  in  which  case,  he  can  recover  oply  for  the  deficiency. 

§  1842.  Where  some  of  the  legatees  are  preferred  to  others,  an  action 
may  be  maintained,  as  prescribed  in  the  last  five  sections,  against  one  or 
all  of  those  who  are  equally  preferred  or  equally  deferred,  as  if  the  legatees 
of  that  class  were  all  the  legatees.  But  where  it  is  brought  against  a  pre- 
ferred legatee,  or  a  class  of  preferred  legatees,  the  plaintiff  must  show,  in 
addition  to  the  matters,  with  respect  to  the  next  of  kin,  required  by  the 
provisions  of  the  last  section,  the  same  matters,  with  respect  to  each  legatee, 
or  class  of  legatees,  to  whom  the  defendant  or  defendants  are  preferred. 

§  1843.  The  heirs  of  an  intestate,  and  the  heirs  and  devisees  of  a  testa- 
tor, are  respectively  liable  for  the  debts  of  the  decedent,  arising  by  simple 
contract,  or  by  specialty,  to  the  extent  of  the  estate,  interest,  and  right  in 
the  real  property,  which  descended  to  them  from,  or  was  effectually  devised 
to  tliem  by,  the  decedent. 

§  1844.  But  an  action,  to  enforce  the  liability  declared  in  the  last  sec- 
tion, cannot  be  maintained,  except  in  one  of  the  following  cases  : 

1.  Where  three  years  have  elapsed  since  the  death  of  the  decedent,  and 
no  letters  ti;stamentary,  or  letters  of  administration,  upon  his  estate,  have 
been  granted  within  the  State. 

2.  Where  three  years  hare  elapsed,  since  letters  testamentary,  or  letters 
of  administration,  upon  his  estate,  were  granted,  within  the  State;. 

^  1846.  Where  it  appears  that,  at  the  time  of  the  commencement  of 
such  an  action,  a  petition,  seasonably  presented  as  prescribed  by  Uv,  pray- 
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ing  for  a  decrae  to  dispose  of  real  property  of  the  decedent,  for  the  paj- 
xuent  of  his  debts,  was  pending  in  a  surrogate's  court  having  jurisdiction, 
the  proceedings  in  the  action,  subsequent  to  the  complaint,  must  be  stayed 
by  the  court,  until  the  petition  is  disposed  of,  unless  the  plaintiff  elects  to 
discontinue.  If  a  decree  to  dispose  of  real  property,  pursuant  to  the  prayer 
of  the  petition,  is  granted,  the  action  must  be  dismissed,  unless  the  plaintiff 
has  alleged  in  his  complaint,  or  alleges  in  a  supplemental  complaint,  that 
real  property,  other  than  that  included  in  the  decree,  descended  or  was 
devised  to  the  defendants.  If  the  plaintiff  elects  to  proceed  under  such  ao 
allegation,  he  is  entitled  to  a  preference  in  payment,  out  of  the  real  property, 
with  respect  to  which  the  allegation  is  made;  but  he  cannot  share,  as  a 
creditor,  in  the  distribution  of  the  money,  arising  from  the  disposal  of  the 
reel  property,  described  in  the  decree ;  and  the  judgment  in  the  action  does 
not  charge,  or  in  any  way  affect,  that  property. 

§  1846.  An  action  against  heirs  or  devisees,  brought  as  prescribed  in 
the  last  three  sections,  must  be  brought  jointly  against  all  the  heirs,  to 
whom  any  real  property  descended  from  the  decedent,  or  jointly  against  all 
the  devisees,  as  the  case  may  be. 

§  1847.  In  such  an  action,  the  sum,  which  the  plaintiff  is  entitled  to 
recover,  for  damages  and  costs,  must  be  apportioned  among  all  the  defend- 
ants, in  proportion  to  the  value  of  the  real  property  descended  to  each  heir, 
or  devised  to  each  devisee,  as  the  case  may  be,  as  prescribed  in  section  one 
thousand  eight  hundred  and  thirty-nine  of  this  act,  for  a  similar  apportion- 
ment among  legatees  or  next  of  kin,  in  proportion  to  the  assets  received  by 
them.  The  final  judgment  must,  in  like  manner,  award  against  each 
defendant  the  proportionate  sum,  with  which  he  is  churgeable. 

§  1848.  Where  the  action  is  brought  against  heirs,  the  plaintiff  must 
show,  either : 

1.  That  the  decedent's  assets,  if  nny,  within  the  State,  where  not  suffici- 
ent to  pay  the  plaintiff's  debt,  in  addition  to  the  expenses  of  administration, 
and  debts  of  a  prior  class ;  or 

2.  That  the  plaintiff  has  been  unable,  or  will  be  unable,  with  due  diligence, 
to  collect  his  debt,  by  proceedings  in  the  proper  surrogate's  court,  and  by 
action  against  the  executor  or  administrator,  and  against  the  surviving  hus- 
band or  wife,  legatees,  and  next  of  kin. 

The  executor's  or  administrator's  account,  as  rendered  to,  and  settled  by, 
the  surrogate,  may  be  used  as  presumptive  evidence  of  any  of  the  facts,  re- 
quired to  be  shown  by  this  section. 

§  1849.  Where  the  action  is  brought  against  devisees,  the  plaintiff  must 
show,  in  addition  to  the  matters  specified  in  the  last  section,  either  that  the 
real  property  of  the  decedent,  which  descended  to  his  hell's,  was  not  suffici- 
ent to  pay  the  plaintiff's  debt,  or  that  the  plaintiff  has  been  unable,  or  will 
be  unable,  with  due  diligence,  to  collect  his  debt  by  an  action  jigainst  th» 
heirs. 

§  1860.  Where  the  assets,  applicable  to  the  plaintiff's  debt^  were  suf- 
ficient to  pay  a  part  thereof,  or  a  part  thereof  has  been  collected  from  the 
executor  or  administrator,  or  from  the  surviving  husband  or  wife,  next  of 
kin,  or  legatees,  the  plaintiff  can  recover  only  for  the  residue,  remaining 
unpaid  or  uncollected ;  and  if  the  action  is  against  devisees,  he  can  recover 
only  for  the  residue,  which  the  real  estate  descended,  or  the  amount  of  his 
recovery  against  the  heirs,  is  insufficient  to  discharge. 

1 1861.  The  complaint  must  describe,  with  oommtn  otrtainty,  tbe  rwd 
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property,  descended  or  devised  to  the  defendant ;  and  must  specify  tta 
Talae. 

§  1852.  If  it  appears  that  amy  of  the  real  property,  which  descended  or 
was  devised  to  a  defendant,  had  not  been  aliened  by  him  at  the  time  of  the 
commencement  of  the  action,  the  final  judgment  must  direct,  that  the  debt 
of  the  plaintiff,  or  the  proportion  thereof"  which  he  is  entitled  to  recover 
against  that  defendant,  be  collected  out  of  that  real  property.  Such  a 
judgment  is  preferred,  as  a  lien  upon  that  property,  to  a  judgment  obtained 
against  the  defendant,  for  his  individual  debt  or  demand.  ^ 

§  1853.  But  a  judgment,  rendered  as  prescribed  in  the  last  seciion,  does 
not  bind,  and  the  execution  thereupon  cannot  in  any  way  affect,  the  title  of 
a  purchaser,  in  good  faith  aiid  for  value,  acquired  before  a  notice  of  the 
pendency  of  the  action  is  filed,  or  final  judgment  is  entered,  and  the  judg- 
ment-roli  filed. 

§  1854.  If  it  appears  that,  before  the  commencement  of  the  action,  or 
afterwards  and  before  the  filing  of  a  notice  of  the  pendency  of  the  action, 
the  defendant  aliened  the  real  property  descended  or  devised  to  him,  or  any 
part  thereof,  the  plaintiff  may,  at  his  election,  take  a  final  judgment  against 
him  for  the  value  of  the  property  so  aliened,  or  so  much  thereof  as  may  be 
necessary,  as  in  an  action  for  the  defendant's  own  debt. 

§  1865.  Where  the  surviving  husband  or  wife,  next  of  kin,  legatees, 
heirs,  or  devisees,  are  liable  for  demands  against  the  decedent,  as  prescribed 
in  this  article,  they  must  give  preterence  in  the  payment  thereof,  and  they 
are  so  liable  therefor,  in  the  order  prescribed  by  law,  for  the  payment  of 
debts  by  an  executor  or  administrator.  Preference  of  payment  cannot  be 
given  to  a  demand,  over  another  of  the  same  class,  except  where  a  similar 
preference  by  an  executor  or  administrator  is  allowed  by  l&w.  The  com- 
mencement of  an  action,  under  any  provision  of  this  article,  does  not  en- 
title the  plaintiff's  demand  to  preference  over  another  of  the  same  class, 
except  as  otherwise  specially  prescribed  by  law. 

§1866.  Where  it . appears,  in  an  action  brought  as  prescribed  in  this 
article,  that  there  are  unsatisfied  demands  against  the  decedent's  estate,  of 
a  class  prior  to  that  of  the  plaintiff's  demand,  the  defendant  is  entitled  to 
judgment,  if  the  value  of  the  property,  which  was  received,  devised,  or  in- 
herited, as  the  case  may  be,  by  the  class  to  which  he  belongs,  does  not 
exceed  the  amount  of  the  valid  demands  of  a  prior  class.  If  it  exceeds  the 
amount  of  those  demands,  the  judgment  against  the  defendant  cannot 
exceed  sich  a  proportion  of  the  plaintiff's  demand,  as  the  total  amount  of 
the  valid  demands  of  his  class  bears  to  the  excess. 

^  1857.  Where  a  defendant,  or  a  person  belonging  to  his  class,  has  paid 
«  demand  against  the  decedent's  estate,  of  a  class  prior  to  that  of  the  plaint- 
iff's demand,  or  has  paid  a  demand  of  the  same  class,  the  amount  of  tho 
demand  so  paid  must  be  estimated,  in  ascertaining  the  amount  to  be  recov- 
ered, as  i^it  was  outstanding  and  unpaid. 

§  1858.  An  action  against  heirs  or  devisees,  brought  as  prescribed  in  this 
article,  is  not  delayed,  nor  is  the  remedy  of  the  plaintiff  suspended,  by  rea- 
son of  the  infancy  of  any  of  the  parties ;  except  that  an  execution  shall  not 
be  issued  against  an  infant  heir  or  devisee,  until  the  expiration  of  one  year 
after  final  judgment  is  rendered,  and  the  judgment-roll  filed. 

g  1859.  This  article  does  not  affect  the  liability  of  an  heir  or  devisee,  for 
a  debt  of  a  testator,  where  the  will  expressly  charges  the  debt  exclusively 
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upon  the  real  property  descended  or  devised,  or  makes  it  payable  exclusively 
b}*  the  heir  or  devisee,  or  out  of  the  real  property  desce'hded  or  devised, 
before  resorting  to  the  personal  property,  or  to  any  other  real  property  de- 
scended or  devised. 

§  1860.  Where  a  person,  who  takes  real  property  of  a  decedent  by  devise, 
and  also  by  descent ;  or  who  takes  personal  property  as  next  of  kin,  and 
also  as  legatee;  or  who  takes  both  real  and  personal  property  in  cither 
capacity  ;  or  who  is  executor  or  administrator,  and  also  takes  in  either  of 
the  before  mentioned  capacities ;  would  be  liable,  in  one  capacity,  for  a 
demand  against  the  decedent,  after  the  exhaustion  of  the  remedy  against 
him  in  another  capacity  ;  the  plaintiff,  in  any  action  to  charge  him,  which 
can  be  maintained,  without  joining  with  him  any  other  person,  except  a 
person  whose  liability  is  in  all  respects  the  same,  may  recover  any  sum,  for 
which  he  is  liable,  although  the  remedy  against  him  in  another  capacity  was 
not  exhausted.  But  this  section  does  not  increase  the  sum,  which  the  plaint- 
iff is  entitled  to  recover  against  him,  iu  the  capacity  in  which  he  is  actually 
liable  ;  nor  does  it  charge  a  defendant  individually,  who  is  liable  only  in  a 
representative  capacity. 

ARTICLE  THIBD. 

ACTIOH  TO  ESTABLISH  OR  IMPEACH  A  WiLL. 

I  1861.  When  action  to  AStablish  a  will  gate's  duty. 

may  be  brought.  S  1865.  Proof  of  lost  will   in    certain 

1862.  Judgment,  chat  will  be  estab-  cai^es. 

(itjbed.  .  1866.  Action   to  establish,  etc..  will, 

1863.  Judgment  admitting  the  will  to  relating  to  real  property. 

probate.  1867.  Retrospective  effect  of  tois  ar- 

1864.  Contents  of  judgment ;   Burro-  tide. 

§  1861-  An  action  to  procure  a  judgment,  establishing  a  will,  mav  be 
maintained,  by  any  person  interested  in  the  establishment  thereof,  in  Either 
•of  the  following  cases : 

1.  Where  a  will  of  real  or  personal  property,  or  both,  has  been  executed, 
•TB  such  a  manner  and  under  such  circumstances,  that  it  might,  under  the 
laws  of  the  State,  be  admitted  to  probate  in  a  surrogate's  court;  but  the 
original  will  is  in  another  state  or  country,  under  such  circumstances  that  it 
cannot  be  obtained  for  that  'purpose ;  or  has  been  lost  or  destroyed,  by 
accident  or  design,  before  it  was  duly  proved,  and  recorded  within  the 
t  tate. 

2.  Where  a  will  of  personal  property,  made  by  a  person,  who  resided 
without  the  State/at  the  time  of  the  execution  thereof,  or  at  the  time  of 
his  death,  has  been  duly  executed,  according  to  the  laws  of  the  state  or 
country  in  which  it  was  executed,  or  in  which  the  testator  resided  at  the 
^ime  of  his  death,  and  the  case  is  not  one,  where  the  will  can  be  admitted 
to  probate  in  a  surrogate's  court,  under  the  laws  of  the  State. 

§  1862.  If,  in  such  an  action,  the  facts  necessary  to  establish  the  valid- 
ity  of  the  will,  as  pre^cribed  in  the  last  section,  are  satisfactorily  proved, 
final  judgment  must  be  rendered,  establishing  the  will  accordingly.  But 
where  the  will  of  a  person,  who  was  a  resident  of  the  State  at  the  time  of 
his  death,  is  established  as  prescribed  in  the  last  section,  the  judgment 
establishing  it  does  not  affect  the  construction  or  validity  of  any  provision 
contained  therein  ;  and  such  a  question  arising  with  respect  to  any  provis- 
ion, must  be  determined  in  the  same  action,  or  in  another  action  or  a  spec- 
ial proceeding,  as  the  case  requires,  as  if  the  will  was  executed  within  tbt 
Btate 


§  1863.  Where  the  parlies  to  the  action,  who  have  appeared  or  have 
been  duly  summoned,  include  all  the  persons,  who  would  be  Decessary  par- 
ties to  a  special  proceeding,  in  a  surrogate's  court,  for  the  probate  of  the 
same  will  and  the  grant  of  letters  thereupon,  if  the  circumstauce»  were  such 
that  it  could  have  been  proved  in  a  surrogated  court ;  the  final  judgment, 
rendered  as  prescribed  in  the  last  section,  must  direct,  that  an  exemplified 
copy  thereof  be  transmitted  to  the  surrogate  having  jurisdiction,  and  be 
recorded  in  his  office ;  and  that  letters  testamentary,  or  letters  of  administra- 
tion with  the  will  annexed,  be  issued  thereupon  from  his  court,  in  the  same 
manner,  and  with  like  effect,  as  upon  a  will  duly  proved  in  that  court. 

§  1864.  A  copy  of  the  will,  so  established,  or,  if  it  is  lost  or  destroyed,  the 
substance  thereof,  must  be  incorporated  into  a  final  judgment,  rendered  as 
prescribed  in  the  last  section ;  and  the  surrogate  must  record  the  same^  and 
issue  letters  thereupon,  as  directed  in  the  judgment. 

§  1866.  But  the  plaintiff  is  not  entitled  to  a  judgment,  establishing:^  a 
lost  or  destroyed  will,  as  prescribed  in  this  article,  unless  the  will  was  in 
existence,  at  the  time  of  the  testator^s  death,  or  was  fraudulently  destroyed 
in  his  lifetime  ;  and  its  provibions  are  clearly  and  distinctly  proved  by  at 
least  two  credible  witnesses,  a  correct  copy  or  draft  being  equivalent  to  one 
witness. 

g  1866.  The  validity,  construction  or  effect,  under  the  laws  of  the  State, 
of  a  testamentary  disposition  of  real  property  situated  within  the  State,  or 
of  an  interest  in  such  property,  which  would  descend  to  the  heir  of  an  in- 
testate, may  be  determined,  in  an  action  brought  for  that  purpose,*  in  like 
manner  as  the  Validity  of  a  deed,  purporting  to  convey  land,  may  be  deter- 
mined. The  judgment  in  such  an  action  may  perpetually  enjoin  any  party, 
from  setting  up  or  from  impeaching  the  devise,  or  otherwise  making  any 
claim  in  contravention  to  the  determination  of  the  court,  as  justice  requires. 
But  this  section  does  not  apply  to  a  case,  where  the  question  in  controversy 
is  determined  by  the  decree  of  a  surrogate's  court,  duly  rendered  upon  alle- 
gations for  that  purpose,  as  prescribed  in  article  first  of  title  third  of  chap 
ter  eighteenth  of  this  act,  where  the  plaintiff  was  duly  cited,  m  the  special 
proceeding  in  the  surrogate's  court,  before  the  commencement  of  the 
action. 

§  1867.  The  provisions  of  this  article  apply  as  well  to  wills  made  before 
as  to  those  made  after,  this  article  takes  effect. 

ARTICLE  FOURTH. 
General  and  Miscellaneous  Provisions. 

I  1868.  Action  by  child  born  after  will,    >  |  ld09.  Receiver,  as  sacccseor  of  mf> 
or  by  witnefits  to  will.  vivingexeeator,  etc. 

1870.  Next  of  kin  defined. 

g  1868.  A  child,  born  after  the  making  of  a  will,  who  is  entitled  to  suc- 
ceed to  a  part  of  the  real  or  personal  property  of  the  testator,  or  a 
subscribing  witness  to  a  will,  who  is  entitled  to  succeed  to  a  share  of  such 
property,  may  maintain  an  action  against  the  legatees  or  devisees,  as  the 
case  requires,  to  recover  his  share  of  the  property;  and  he  is  subject  to  the 
s&me  liabilities,  and  htis  the  same  rights,  and  is  entitled  to  the  same  reme> 
dies,  to  compel  a  distribution  or  partition  of  the  property,  or  a  contribution 
from  other  persons  interested  in  the  estate,  or  to  gain  possession  of  the 
property,  as  any  other  person  who  is  so  entitled  to  succeed. 

S  1869.  Where  the  estate  of  a  decedent  has  been  brought  under  tbe 
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jatisdiction  of  the  supreme  court,  or  of  *  superior  city  court,  by  ati  action 
for  partition  or  distribution,  or  for  the  construction  or  estabiishnie.it  of  a 
win,  the  court  may,  upon  the  death  of  th(^  sole  surviving  executor,  appoint 
a  receiver  of  the  estate,  pending  the  action,  upon  such  terms  and  conditions, 
and  upon  such  notice  to  the  parties  interested,  as  the  court  directs,  and 
upon  such  security,  if  any,  as  to  the  court  seeras  pi-oper.  For  the  purpose 
of  carrying  into  effect  the  judgment  and  orders  of  the  court,  in  relation  to 
ib9  estate,  a  receiver  so  appointed  Is  the  successor  i!)  interest  of  the 
surviving  executor ;  and  has,  subject  to  the  direction  of  the  court,  the  liite 
power,  as  an  axlministrator  with  the  will  annexed. 

§  1870.  The  term,  "  next  of  kin,"  as  used  in  this  title,  includes  all  those 
'entitled,  under  the  provisions  of  law  relating  to  the  distribution  of  personal 
property,  to  share  in  the  unbequeathed  assets  of  a  -decedent,  after  payment 
of  debts  and  expenses,  other  than  a  surviving  husband  or  wife. 

TITLE  IV. 
Other  $pecial  actions  and  righU  of  action, 

AtgncLB  1.  Judgment  creditor's  action. 

2.  Action  by  a  private  pereon  upon  an  official  bond. 
8.  Action  by  a  private  person  for  a  penalty  or  forfeitnrt. 

4.  Certain  actions  to  recover  damas:es  for  wrongs. 

5.  KiBcellaneoas  actions  and  rights  of  action. 

ARTICLE  FIRST. 
Judgment  Creoitor^s  Action. 

I  1871   When  judgment   creditor  may       %  1875.  Id.;  how  applied. 

bring  action.  1876.  Injunction  may  be  issued. 

1872.  To  wliat  connty  execution  must  1877.  Receiver  may  be  appointed. 

iiave  is£>ned.  1878.  How   discovery  may   be  coin* 
1878.  What  property  may  be  reached.  pellcd. 

T874.  Interest  of  judgment  debtor  in  1W9.  Application  of  this  article  :  what 

land  contract  may  be  reached.  property  cannot  be  reached. 

g  1871.  Where  an  execution,  against  the  property  of  a  judgment  debtor, 
issued  out  of  a  court  of  record,  as  prescribed  in  the  next  section,  has  been 
returned  wholly  or  partly  unsatisfied,  the  judgment  creditor  may  maintain 
an  action  against  the  judgment  debtor,  and  any  other  person,  to  compel  the 
discovery  of  any  thing  in  action,  or  other  property  belonging  to  the  judg- 
ment debtor,  and  of  any  money,  thing  in  action,  or  other  property  due  to 
him,  or  held  in  trust  for  him  ;  to  prevent  the  transfer  thereof,  or  the  pay- 
ment or  delivery  thereof,  to  him,  or  to  anj  other  person ;  and  to  procure 
satisfaction  of  the  plaintiff's  demand,  as  prescribed  in  the  next  section  but 
one.  Where  the  execution  was  issued  as  prescril)ed  in  section  one  thou- 
sand nine  hundred  and  thirty-four  of  this  act,  and  a  defendant  not  sum- 
moned in  the  original  action  is  made  a  defendant  in  an  action  brought  un- 
der this  section,  personal  property,  owned  by  him  jointly  with  the  defend- 
ants summoned  or  with  any  of  them,  may  be  applied  to  the  satisfaction  of 
the  plaintiff's  demand  as  prescribed  in  this  article. 

g  1872  To  entitle  the  judgment  creditor  to  maintain  an  action  as  pre- 
scribed in  the  last  section,  the  execution  must  have  been  issued  as  follows  : 

1.  If,  at  the  time  of  the  commencement  of  the  action,  the  judgment 
debtor  is  a  resident  of  the  State,  to  the  sheriff  of  the  county  where  he  re- 
sides. 

2.  If  he  is  dot  then  a  resident  of  the  State,  to  the  sheriff  of  the  county 
where  he  has  an  office,  for  the  regular  transaction  of  business  in  person  ; 
or,  if  he  has  no  such  office  within  the  State,  to  the  sheriff  of  the  countjf 


where  the  Judgment-roll  is  filed,  uulcss  the  execution  was  issucKl  oat  of  c 
court,  other  than  the  court  in  which  the  judgment  was  rendered ;  In  which 
case,  it  must  have  been  isBued  to  the  sheriff  of  the  county  where  a  transcript 
of  the  judgment  is  filed. 

§  1873.  The  final  judgment  in  the  action  must  ditect  and  provide  for 
the  satisfaction  of  the  sum  due  to  the  plaintiff,  out  of  any  money,  thing  in 
action,  or  other  personal  property,  belonging  tOj  or  due  to  the  judgment 
debtor,  or  held  in  trust  for  him,  which  is  discovered  in  the  action ;  whether 
the  same  might  or  might  not  have  been  origitially  taken,  by  virtue  of  an 
execution. 

§  1874.  The  final  judgment  in  tll«  Action  must  also  direct  and  provide 
for  the  satisfaction  of  the  sum  due  to  the  plaintiff,  out  of  the  interest,  if 
any,  of  the  judgment  debtor,  in  a  contract  for  the  purchase  of  real  prop- 
erty by.  him ;  either  by  selling  the  interest,  or  by  transferring  It  to  the* 
judgment  creditor,  in  such  a  manner  and  upon  such  terms,  as  the  court 
deems  most  conducive  to  the  interests  of  the  parties.  Where  the  person, 
bound  to  perform  the  contract  to  the  judgment  debtor,  is  a  defendant  in 
the  action,  the  final  judgment  may  direct  a  specific  performance  of  the 
contract  to  the  judgment  creditor,  or,  where  the  interest  in  the  contract  is 
directed  to  be  sold,  to  the  purchaser. 

§  1876.  In  a  case  specified  in  the  last  section,  the  value  of  the  interest 
of  the  judgment  debtor  holding  the  contract  must  be  ascertained,  under  thA 
direction  of  the  court ;  and  so  much  thereof  as  is  necessary  must  be  if pplied 
to  the  payment  of  the  sum  due  to  the  plaintiff,  and  the  residue,  if  any,  to 
the  benefit  of  the  judgment  debtor. 

§  1876.  A  temporary  injunction,  restraining  the  transfer  to  any  person, 
or  the  payment  or  delivery  to  the  judgment  debtor,  of  any  money,  thino:  in 
action,  or  other  property  or  interest,  which  may,  by  the  provisions  of  this 
article,  be  applied  t»  the  satisfaction  of  the  sum  due  to  the  plaintiff,  may 
be  granted  in  the  action.  The  injunction,  and  the  proceedings  before  and 
after  it  is  granted,  are  governed  by  the  provisions  of  article  first  of  title 
second  of  chapter  seventh  for  this  act ;  for  which  purpose,  the  injunction  is- 
deemed  to  be  one  of  those  specified  in  section  six  hundred  and  three  of  thi» 
act. 

§  1877.  The  court  may,  by  an  order,  or  by  the  interlocutory  or  final 
judgment  in  the  action,  appoint  a  receiver  of  any  or  all  of  the  property  of  the 
judgment  debtor ;  and  may  direct  the  judgment  debtor,  or  any  other  da^ 
fendant  in  the  action,  to  convey  or  deliver  to  the  receiver,  as  justice  w^ 
quires,  any  pioperty,  real  or  personal,  book,  voucher,  or  other  paper,  or  19 
execute  any  instrument,  which  H  deems  necessary,  for  perfecting  or  assor* 
ing  the  receiver's  title  or  possession. 

§  1878.  A  discovery  may  be  compelled  in  an  action,  brought  as  pre- 
scribed in  this  article,  by  directing  the  person,  required  to  make  it,  to  appear 
before  the  court,  or  a  referee  appointed  by  it,  and  to  be  examine  under  oath, 
concerning  the  mutters  pertaining  to  the  discovery.  ^  But  this  section  does 
not  affect  the  right  of  tlie  plaintiff,  to  cause  the  deposition  of  a  defendant 
to  be  taken,  as  prescribed  in  article  first  of  title  third  of  chapter  ninth  ot 
this  act. 

§  1879.  This  article  does  not  apply  to  a  case,  where  the  judgment  deb- 
tor is  a  corporation,  created  by  or  under  the  laws  of  the  State.  Nor  does  It 
authorize  the  discovery  or  seizure  of,  or  other  interference  with,  any  prop- 
frty,  which  is  expressly  exempted  by  law  from  levy  and  sale,  by  rirtas  of 


S§  1860-1884  OFFICIAL  BONDS.  841 

an  execution ;  or  any  monej,  thing  in  action,  or  other  property,  held  in 
trust  for  a  judgment  debtor,  where  the  trust  has  been  created  by,  or  the 
fund  80  held  in  tru9t  has  proceeded  from,  t  person  other  than  the  judgment 
debtor;  or  the  earnings  of  the  judgment  debtor  for  his  peisoual  services, 
rendered  within  sixty  days  next  before  the  commencement  of  the  action, 
where  it  is  made  to  appear,  by  his  oath  or  otherwise,  that  those  earnings 
are  necessary  for  the  use  of  a  family,  wholly  or  partly  supported  by  his 
labor 

ARTICLE  SECOND. 

Action  bt  ▲  pbitati  Person  upon  an  official  Bono. 

{  1880^  Application  for  leave   to  sue  S  1887.  Action  open  a  conn ty  treasarer^i 

sheriff's    boud ;     proof    re-  bond, 

aatred.  1888.  Actionis  npon  official  bonds  of 

1881.  Oraer  granting  leave  ;    fLction  oiher  officers. 

thereapoD.  1889.  Actions,    etc,  under    the   last 

1882.  Saccesvive  actions.  three  scclions,  regnlatsd. 

1883.  Indorsement  npon  ezecatlon.  1890.  KeceiverM,  etc.,  deemed  public 

1884.  Collection  of  execution  ;  when  a  officers. 

defence  to  subsequent  action.  1801.  Demand  of  money  :  when  nec- 
188&.  When  claimants  entitled  to  rata-  esi^ary  before  application. 

bie  distrirmtion.  1892.  Application  may  be  made  ex 
IM.  Action  npon  a  surrogate's  bond.  parte. 

§  1880.  Where  a  sheriff  is  liable  for  the  escape  of  a  prisoner  com- 
sitted  to  bis  custody,  or  is  guilty  of  any  other  actionable  default  or  mis- 
Donduct  in  his  office,  the  person  injured  thereby  may  apply  to  the  supreme 
court,  or  to  a  superior  city  court  having  jurisdiction,  for  leave  to.  prosecute 
the  sheriff's  officiaf  bond.  Tho  application  must  be  accompanied  with 
proof,  by  affidavit,  of  the  default  or  misconduct  complained  of,  and  that 
satisfaction  of  the  same  has  not  been  received  ;  and  with  a  certified  copy 
of  the  official  bond. 

§  1881.  Upon  such  an  application,  the  court  must  grant  an  order,  per- 
mitting the  applicant  to  maintain  an  action  upon  the  bond.  The  ac^ioTi 
must  be  brought,  in  the  court  which  granted  -the  order,  by  the  applicM<it  as 
plaintiff ;  and  it  may  be  maintained,  as  if  the  applicant  was  the  obligee 
named  in  the  bond,  except  as  otherwise  expressly  prescribed  in  this  article. 

§  1882.  The  same,  or  any  other  applicant,  may,  in  like  manner,  either 
before  or  after  judgment  in  the  first  action,  obtain,  from  the  court  which 
made  the  first  order,  but  not  from  any  other  court,  an  order,  permitting 
him  to  maintain  another  action,  in  the  same  court,  upon  the  same  bond,  for 
another  default  or  misconduct.  Any  number  of  such  orders  may  be  suc- 
cessively made ;  and  neither  of  the  actions  authorized  thereby  is  affected 
by  the  pendency  of,  or  the  recovery  of  judgment  in,  any  other,  except  as 
otherwise  expressly  prescribed  in  this  article. 

§  1883.  Where  an  execution  is  issued  upon  a  judgment,  recovered 
against  the  sheriff  and  any  of  his  sureties,  in  an  action,  brought  pursuant  to 
the  last  four  sections,  the  plaintiff^s  attorney  must  indorse  thereon  a  direc- 
tion to  collect  the  same,  in  the  first  place,  out  of  the  property  of  the  sheriff, 
and,  if  sufficient  property  of  the  sheriff  cannot  be  found,  then  to  collect, 
the  deficiency  out  of  the  property  of  the  surety  or  sureties. 

g  1884.  It  is  a  defence  by  a  surety,  against  whom  an  action  is  brought 
upon  a  sheriff*s  official  bond,  that  he,  or  any  other  surety  or  sureties,  have 
been  or  will  be  compelled,  for  want  of  sufficient  property  of  the  sheriff,  to 
pay,  upon  one  or  more  judgments  recovered  against  him  or  them,  upon  the 
same  bond,  an  aggregate  amount,  exclusive  of  costs,  officers'  fees,  and 
expenses,  equal  to  the  sum  for  which  the  defendant  is  liable,  by  reason  of 
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the  bond.  It  is  a  partial  defence,  that  the  difference  between  the  aggregate 
amount,  so  paid,  or  to  be  paid,  and  the  sum  for  which  the  defendant  is  thiu 
liable,  ia  less  than  the  amount  of  the  plaintiff's  demand. 

§  1886.  If  the  aggregate  amount  of  the  liabilities,  which  might  be  recov- 
ered by  actions  upon  the  sheriflf'a  official  bond,  as  prescribed  in  this  article, 
exceeds  the  sum  for  which  the  surcti>.s  are  liable,  the  court  must,  upon  the 
application  of  a  person  who  has  obtained  leave  to  prosecute  the  bond,  made 
upon  notice  to  the  plaintiff^s  attorney,  in  each  action  then  pending  upon  the 
sheriff's  official  bond,  and  in  each  uncollected  judgment  i-ecovered  there- 
upon, direct  and  providp  for  the  distribution  of  ihe  money,  collected  out  of 
the  property  of  the  sureties,  among  the  persons  in  favor  of  whom  the  lia- 
bilities have  accrued,  in  proportion  to  the  amount  which  each  one  is  entitled 
to  recover ;  to  be  ascertained  by  a  referenqp,  or  in  such  other  manner  as 
the  court  directs.  For  the  purposes  of  the  motion,  an  order  may  be  made  { 
by  a  judge,  forbidding  the  payment,  to  the  plaintiff  in  any  action,  of  the 
sum  collected  or  to  be  collected,  by  virtue  of  a  judgment  therein.  But  this 
section  does  not  authorize  the  court  to  compel  a  plaintiff  to  refund  any 
money,  collected  and  received  by  him,  in  good  faith,  before  service  or  notice 
of  such  an  order. 

§  1886.  Where  a  surrogate,  or  an  officer  acting  as  surrogate,  is  guilty  oi 
any  actionable  default  or  misconduct  in  his  office,  the  person  injured 
thereby  may  apply  for  leave  to  prosecute  the  delinquent's  official  bond. 

§  1887.  Where  a  certified  copy  of  the  order  or  judgment  of  a  court,  di- 
recting a  county  treasurer  to  pay  or  deliver,  to  one  or  more  persons  desig- 
nated therein,  any  money,  stocks,  securities,  or  other  investments  held  by  . 
him,  subject  to  the  direction  of  that  court,  is  served  upon  the  county  treas- 
urer, if  he  fails  to  obey  the  direction,  the  person  injured  thereby  may  apply 
for  leave  to  prosecute  his  official  bond.  Service  upon  a  county  treasurer, 
as  required  by  this  section,  may  be  made  personally,  or  by  leaving  tb« 
paper,  either  at  his  office,  during  his  absence  therefrom,  with  a  person  of 
suitable  age  and  discretion,  having  charge  of  the  office,  or  at  his  residence^ 
or  his  last  residence  within  the  county,  with  a  person  of  suitable  age  and 
discretion. 

§  1888.  Where  a  public  officer  is  required  to  give  an  official  bond  to  th« 
people,  and  special  provision  is  net  made  by  law,  for  the  prosecution  of  the 
bond,  by  or  for  the  benefit  of  a  person,  who  has  sustained,  by  his  default, 
delinquency,  or  misconduct,  an  injury,  for  which  the  sureties  upon  the  bond 
are  liable,  such  a  person  may  app4y  for  leave  to  prosecute  the  delinquent's 
official  bond. 

§  1889.  Sections  one  thousand  eight  hundred  and  eighty  to  one  thousand 
eight  hundred  and  eighty-five  of  this  act,  both  inclusive,  govern  an  applica- 
tion, made  as  prescribed  in  either  of  the  last  three  sections,  and  each  action 
brought  pursuant  to  an  order  made  thereupon,  as  if  the  delinquent  officer 
and  his  sureties  were  named  therein  instead  of  the  sheriff  and  his  sureties. 

§  1890.  A  receiver,  an  assignee  of  an  insolvent  debtor,  or  a  trustee  or 
other  officer,  appointed  by  a  court  or  a  judge;' is  a  public  officer,  within  the 
meaning  of  the  last  section  but  one ;  but  where  ne  was  appointed  by  or 
pursuant  to  the  order  of  a  court,  or  in  a  special  proceeding  specified  in  title 
twelfth  of  chapter  seventeenth  of  this  act,  the  application  for  leave 
to  prosecute  his  official  bond  must  be  made  to  the  court  by  which,  or 
pursuant  to  whose  order,  he  was  appointed,  or  in  which  the  judgment  was 
rendered,  as  the  case  may  be.    An  action,  brought  as  prescribed  io  tbU 
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section,  must  be  brought  in  the  court  to  which  application  ia  naada  for  leave 
to  bring  it. 

§  1891.  Where  the  default,  by  reason  of  which  an  application  for  leave 
to  prosecute  an  official  bond  is  made,  as  prescribed  in  this  article,  consists 
of  the  non-payment  of  money,  and  special  provision  is  not  otherwise  made 
by  law,  the  applicant  must  prove  a  demand  of  the  money  from  the  officer, 
or  that  a  demand  cannot  be  made,  with  due  diligence.  But  such  proof  is  not 
necessary,  where  the  applicant  has  recovered  a  judgment  against  the  officer. 

§  1892.  An  application  for  leave  to  prosecute  an  official  bond,  as  pre 
scribed  in  this  article,  may  be  made  without  notice ;  but,  in  that  case,  the 
officer,  or  either  of  his  sureties,  may  apply,  upon  notice,  to  vacate  an  order 
permitting  the  applicant  to  maintain  an  action,  upon   any  ground,  showing 
that  it  ought  not  to  have  been  granted. 

ARTICLE  THIRD. 

Action  by  a  private  Person  for  a  Penalty  or  Forfeiture. 

i  1893.  Action  by  perFon  specially  ag-       $  1896.  Id.;  when  not  barred  by  a  eol- 
gricved.  Insive  recovery. 

1891  Action  by  common  informer.  1897.  Indorsement  upon  summons. 

1885.  Id.;  service  of  summons.  1893.    When  part  of  a  penalty  may 

be  recovered. 

§  1893.  Wher6  a  penalty  or  forfeiture  is  given,  by  a  statute,  to  a  person 
aggrieved  by  the  act  or  omission  of  another,  the  person  to  whom  it  is  given, 
may,  if  it  is  pecuniary,  maintain  an  action  to  recover  the  amount  thereof ; 
or,  if  it  consists  of  the  forfeiture  of  a  chattel,  he  may  maintain  an  action 
to  recover  the  chattel,  or  its  value,  or  other  damages,  as  the  case  requires. 

§  1894.  Where  a  penalty  or  forfeiture  is  given,  by  a  statute,  to  any  per- 
son who  sues  therefor,  an  action  to  recover  it  may  be  maintained  by  any 
I)erson,  in  his  own  name ;  but  the  action  cannot  be  compromised  9r  settled, 
without  the  leave  of  the  court  in  which  it  is  brought. 

§  1895.  The  summons  in  an  action,  brought  as  prescribed  in  the  last 
section,  can  be  served  only  by  an  officer,  authorized  by  law  to  collect  an 
execution,  issued  out  of  the  same  court.  The  summons,  when  issued,  can- 
not be  countermanded  by  the  plaintiff,  before  the  service  thereof;  and, 
immediately  after  it  has  been  served,  the  officer,  who  served  it,  must  file  it, 
with  his  certificate  of  service,  in  the  office  of  the  clerls,  or  deliver  it,  with  a 
like  certificate,  to  the  magistrate  by  whom  it  was  issued ;  as  the  case 
requires. 

§  1896.  In  an  action  to  recover  a  penalty  or  forfeiture,  given  by  a  stat- 
ute, brought  by  any  person,  other  than  the  person  aggrieved  or  a  public 
officer,  the  plaintiff  may  recover,  notwithstanding  the  recovery  of  a  judg- 
ment, for  or  against  the  defendant,  in  an  action  brought  therefor  by  another 
person,  if  he  establishes  that  the  former  judgment  was  recovered  ooUusively 
and  fraudulently. 

§  1897.  In  an  action  to  recover  a  penalty  or  forfeiture,  given  by  a  stat- 
ute, if  a'copy  of  the  complaint  is  not  delivered  to  the  defendant  with  a  copy 
of  the  summons,  a  general  reference  to  the  statute  must  be  indorsed  upon 
the  copy  of  the  summons  so  delivered,  in  the  following  form,  "  According 
to  the  provisions  of,"  etc. ;  adding  such  a  description  of  the  statute,  as  will 
Identify  it  with  convenient  certainty,  and  also  specifying  the  section^ 
rf  penalties  or  forfeitures  are  given,  in  different  sections  thereof,  for  diiler- 
«Dt  acta  or  omissions. 


144  WRONGS.  $§  1898-ldOS 

§  1898.  Where  a  statute  gives  a  pecuniary  penalty  or  forfeiture,  not 
exceeding  a  specified  sum,  an  action  may  be  maintained  to  recover  the  sum 
specified  ;  and  the  court,  jury,  or  referee,  by  which  or  by  whom  the  issues 
of  fact  are  tried,  or,  where  judgment  is  taken  by  default  for  faihire  to  ap- 
pear or  plead,  the  damages  are  ascertained,  may  award  to  the  plaintiff  the 
whole  sum,  or  such  a  part  thereof,  as  it  or  he  deems  proportionate  to  the 
offence. 

ARTICLE  FOURTH. 

Certain  Actions  to  kecoyer  Damages  for  Wrongs. 

I  1899.  Civil  and  criminal  prosecations  ligence,  etc. 

not  merged.  %  1903.  Id.;  for  whose  benefit. 

1900.  Action  for  sning,  etc.,  in  name  1904.  Id.;  amount  of  recovery. 

of  another.    Made  also  a  mis-  19(^.  Next  of  kin  defined, 

demeanor.  1906.  Action  for  t<lander  of  a  woman. 

1901.  Treble  and  other  increased  dam-  1907.  When  action  for  libel  cannot  be 

ages  to  be  recovered.  maintained. 

1902.  Action  for  causing  death  by  neg-  1908.  The  last  section  qualified. 

§  1899.  Where  the  violation  of  a  right  admits  of  a  civil  and  also  of  a 
criminal  prosecution,  the  one  is  not  merged  in  the  other. 

S  1900.  If  a  person,  vexatiously  or  maliciously,  in  the  name  of  another 
but  without  the  latter's  consent,  or  in  the  name  of  an  unknown  person, 
commences  or  continues,  or  causes  to  be  commenced  or  continued,  an*  action 
or  special  proceeding,  in  a  court,  of  record  or  not  of  record,  or  a  special 
proceeding  before  a  judge  or  a  justice  of  the  peace ;  or  takes,  or  causes  to 
be  taken,  any  proceeding,  in  the  course  of  an  action  or  special  proceeding 
in.  such  a  court,  or  before  such  an  oflBcer,  either  before  or  after  judgment 
or  other  final  determination  ;  an  action,  to  recover  damages  therefor,  may 
be  maintained  against  him,  by  the  adverse  party  to  the  action  or  special 
proceeding ;  and  a  like  action  may  be  maintained  by  the  person^  if  any, 
whose  name  was  thus  used.  He  is  also  guilty  of  a  misdemeanor,  punish- 
able by  imj)risonment,  not  exceeding  six  months. 

§  1901.  In  an  action,  brought  by  the  adverse  party,  as  prescribed  in  the 
last  section,  the  plaintiff,  if  he  recovers  final  judgment,  is  entitled  to  re- 
cover treble  damages.  In  an  action,  brought  by  the  person  whose  name 
was  used,  as  prescribed  in  the  last  section,  the  plaintiff  is  entitled  to  re- 
cover his  actual'  damages,  and  two  hundred  and  fifty  dollars  in  addition 
thereto. 

§  1902.  The  executor  or  administrator  of  a  decedent,  who  has  loft,  him 
or  her  surviving,  a  husband,  wife,  or  next  of  kin,  may  maintain  an  action 
to  recover  damages  for  a  wrongful  act,  neglect,  or  default,  by  which  the 
decedent's  death  was  caused,  against  a  natural  person  who,  or  a  corporation 
which,  would  have  been  liable  to  an  action  in  favor  of  the  decedent,  by 
reason  thereof,  if  death  had  not  ensued.  Such  an  action  must  be  com* 
menced  within  two  years  after  the  decedent's  death. 

• 

§  1903.  The  damages  recovered  in  an  action,  brought  as  prescribed  in 
the  last  section,  are  exclusively  for  the  benefit  of  the  decedent's  hurband 
or  wife,  and  next  of  kin ;  and,  when  they  are  collected,  they  must  be  dis- 
tributed by  the  plaintiff,  as  if  they  were  unbequeathed  assets,  left  in  his 
bands,  after  payment  of  all  debts,  and  expenses  of  administration.  But 
the  plaintiff  may  deduct  therefrom  the  expenses  of  the  action,  and  his  com- 
missions upon  the  residue ;  which  must  be  allowed  by  the  surrogate,  upon 
notice,  giveQ  in  such  a  manner  and  to  such  persons,  as  the  surrogate  dcema 
proper. 
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§  1904.  The  (damages  ai^arded  to  the  plaintiff  may  be  such  a  stim,  not 
exceeding  five  thousand  dollars,  as  the  jurv^  upon  -a  writ  of  inquiry,  or  upon 
a  trial,  cr,  where  issues  of  fact  an?  tried  without  a  jury,  the  court  or  the 
referee,  deems  to  be  a  fair  and  just  compensation  for  the  pecuniary  injUriesj 
resulting,  from  the  decedent's  deaths  to  the  person  or  persons,  for  whose 
benefit  the  action  is  brought.  When  final  judgment  for  the  plaintiff  is  ren- 
dered,  the  clerk  must  add  to  the  sum  so  awarded,  interest  tlicreupon  from 
the  decedent's  death,  and  include  it  in  the  judgment.  The  inquisition,  ver-* 
diet,  report,  or  decision,  may  specify  the  day  from  which  interest  is  to  be 
computed  ;  if  it  omits  so  to  do,  the  day  may  be  determined  by  the  cleik, 
upon  aifidavits. 

§  X905.  The  term,  *^  next  of  kin,"  as  used  in  the  foregoing  sections,  hats 
the  meaning  specified  in  section  one  thousand  eight  hundred  and  seventy  of 
this  act. 

§  1906.  In  an  action  of  slander,  brought  by  a  woman,  for  words  imput* 
ing  unchastity  to  her,  it  is  not  necessary  to  allege  or  prove  special  dam- 
ages. If  the  plaintiff  is  married,  the  damages  recovered  are  her  separate 
property. 

§  1SK>7.  An  action,  civil  or  criminal,  cannot  be  maintained  against  a  re> 
porter,  editor,  publisher,  or  proprietor  of  a  newspaper,  for  the  publication 
therein  of  a  fair  and  true  report  of  any  judicial,  legislative,  or  other  public 
and  ofiicial  proceedings,  without  proving  actual  malice  in  making  the 
report. 

§  1908.  The  last  section  does  not  apply  to  a  libel,  contained  in  the  head* 
ing  of  the  report ;  or  in  any  other  matter,  added  by  any  person  concerned 
in  the  publication ;  or  in  the  report  of  any  thing  said  or  done,  at  the  time 
and  place  of  the  public  and  official  proceedings^  which  was  not  a  part 
thereof. 

ARTICLE  FIFTH. 

MiscxixANsous  Actions  and  Rights  of  Action. 

^  1909.  When  transferee  of  claim  or  de-  %  1914.  Ancillary  action  for  diacovcry 

maodmaysae.    Bights  of  de-  abolished, 

fendant.  etc.  1915.  Action  upon  a  penal  bond. 

1910.  What  claims  or  demands  may  be  1916.  Action  by  sorety  or  trustee  to 

transferred.  recover  costs,  etc. 

1911.  Id.:  cause  of  action  for  usury.  1917.  Action    upon    lost    negotiable 

1912.  Jnagment ;  when  assignable.  paper. 

1913.  Action  upon    judgment  regn-  1918.  The  last  section  qualified. 

lated. 

§  1909.  Where  a  claim  or  demand  can  be  transferred,  the  transfer 
thereof  passes  an  interest,  which  the  transferee  may  enforce  by  an  action 
or  special  proceeding,  or  interpose  as  a  defence  or  counterclaim,  in  his  own 
name,  as  the  transferor  might  have  done ;  subject  to  any  defence  or  coun- 
terclaim, existing  against  the  transferor,  before  notice  of  the  transfer,  or 
against  the  transferee,  •fiut  this  section  does  not  apply,  where  the  rights 
or  liabilities  of  a  party  to  a  claim  or  demand,  which  is  transferred,  are  regu- 
lated by  special  provision  of  law  ;  nor  does  it  vary  the  rights  or  liabilities 
of  a  party  to  a  negotiable  instrument,  which  is  transferred. 

§  1910.  An  J  claim  or  demand  can  be  transferred,  except  in  one  of  the 
following  cases : 

1.  Where  it  is  to  recover  damages  for  a  personal  injury,  or  for  a  breach 
of  promise  to  marry. 

2.  Where  it  is  founded  upon  a  grant,  which  is  made  void  by  a  statute  of 


the  Staie  ;  oi*  ii|3on  a  claim  to  or  int-erest  in  real  property,  a  grant  of  which, 
bj  the  transferor,  would  be  void  by  such  a  statute. 

8.  Where  a  transfer  thereof  is  eipressly  forbidden  by  a  statute  of  the 
Btate,  or  of  the  United  States,  or  would  contravene  public  policy. 

§  1911.  A  cause  of  action  to  cancel,  or  otherwise  affect,  an  instrument 
executed,  or  an  act  done,  as  security  for  a  usurious  loan  or  forbearance,  caq 
be  thus  transferred,  where  the  instrument  or  act  creates  a  specific  charge 
upon  property,  which  is  also  transferred  in  disaffirmance  thereof,  and  not 
otherwise ;  but,  in  that  case,  the  transferee  does  not  succeed  to  the  right, 
conferred  by  statute  upon  the  borrower,  to  procure  relief,  without  payiug, 
or  offering  to  pay,  any  part  of  the  sum  or  thing  loaned. 

§  1912*  A  judgment  for  a  sum  of  money,  or  directing  the  payment  of  a 
sum  of  money,  recovered  upon  any  cause  of  action,  may  be  transferred ; 
but  if  it  is  vacated  or  reversed,  the  transfer  thereof  does  not  transfer  the 
cause  of  action,  unless  the  latter  was  transferable  before  the  judgment  wus 
recovered. 

g  1913.  Except  in  a  case  where  it  is  otherwise  specially  prescribed  in 
this  act,  an  action  upon  a  judgment  for  "a  sum  of  money^  rendered  in  a 
court  of  record  of  the  State,  cannot  be  maintained,  between  the  original 
parties  to  the  judgment,  unless,  either 

1.  It  was  rendered  against  the  defendant  by  default,  for  want  of  an 
appearance  or  pleading,  and  the  summons  was  served  upon  him,  otherwise 
^than  personally  ;  or 

2.  The  court  in  which  the  action  is  brought  has  previously  made  an 
order,  granting  leave  to  bring  it.  Notice  of  the  application  for  such  an 
o^'der  must  be  given  to  the  adverse  party,  or  the  person  proposed  to  be 
made  the  adverse  party,  personally,  unless  it  satisfactorily  appears  to  the 
court,  that  personal  notice  cannot  be  given,  with  due  diligence ;  in  which 
case,  notice  may  be  given  in  such  a  manner  as  the  court  directs.^ 

§  1914.  An  action  cannot  be  maintained,  to  obtain  a  discovery  under 
oath,  in  aid  of  the  prosecution  or  defence  of  another  action. 

§  1916.  A  bond  in  a  p^nal  sum,  executed  within  or  without  the  State, 
and  containing  a  condition  to  the  effect,  that  it  is  to  be  void,  upon  perform- 
ance of  any  act,  has  the  same  effect,  for  the  -purpose  of  maintaining  an 
action  or  special  proceeding,  or  two  or  more  successive  actions  or  special 
proceedings  thereupon,  as  if  it  contained  a  covenant  to  pay  the  sum,  cr  to 
perform  the  act,«£j^cified  in  the  condition  thereof.  But  the  damages  to  be 
recovered  for  a  breach,  or  successive  breaches,  of  the  condition,  cannot,  in 
the  aggregate,  exceed  the  penal  sum,  except  where  the  condition  is  for  the 
payment  of  money  ;  in  which  case,  they  cannot  exceed  the  penal  sum,  with 
interest  thereupon,  from  the  time  when  the  defendant  made  default  in  the 
performance  of  the  condition. 

§  1916.  A  surety,  including  a  drawer  or  indorser,  may  recover,  in  an 
action  against  his  principal ;  and  an  executor,  admirflstrator,  or  other  trustee, 
may,  where  the  trust  estate  is  insufficient  to  reimburse  him,  recover,  in  an 
action  against  the  beneficiary  wliom  he  represents  ;  his  reasonable  costs  and 
other  expenses,  incurred  necessarily  and  in  good  faith,  in  the  prosecution 
or  defence,  by  the  express  or  implied  consent  of  the  principal  or  benefici  iry, 
of  an  action  or  special  proceeding,  relating  to  the  demand  secured,  or  to  the 
trust  estate,  as  the  case  requires.  This  section  does  not  affect  any  special 
agreement  relating  to  those  costs  and  expenses. 

§  1917*  Where  it  appears,  up«n  the  trial  of  action,  that  a  negotia^bU 
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promissory  note  or  bill  of  exchange,  upon  which  the  action,  or  a  counter- 
claim interposed  in  the  action,  is  founded,  was  lost,  while  it  belonged  to  the 
party  claiming  the  amount  due  thereupon,  he  may  prove  the  contents 
thereof,  by  parol  or  other  secondary  evidence,  and  may  recover  or  set  off  th« 
amount  due  thereupob,  as  if  it  was  produced.  But  for  that  purpose,  he 
must  give  to  the  adverse  party  a  written  undertaking,  in  a  sum  fixed  by  the 
judge  or  the  referee,  not  loss  than  twice  the  amount  of  the  note  or  bill,  with 
at  least  two  sureties,  approved  by  the  judge  or  the  referee,  to  the  effect, 
that  he  will  indemnify  the  adverse  party,  his  heirs  and  personal  representa- 
tives, against  anv  claim  by  any  other  person,  on  account  of  the  note  or  bill, 
and  against  all  costs  and  expenses,  by  reason  of  such  a  claim.  , 

§  1918.  But  where  an  action  is  prosecuted  or  defended  by  the  people  of 
the  State,  or  by  a  public  officer  in  their  behalf,  the  people,  or  the  public 
officer,  may  prove  the  contents  of  a  lost  note  or  bill  of  exchange,  by  parol 
or  other  secondary  evidence,  and  may  recover  or  set  off  the  amount  due 
chereupon,  without  giving  any  security  to  the  adverse  party. 

TITLE  V. 

Oiher  €LcU<yiu  by  or  against  particular  parties. 

Abtiols  1.  Action  bv  or  against  an  unincorporated  association. 

8.  Actions  by  or  iiKaiust  certain  county,  town,  and  manicipal  offloers. 
8.  Actions,  and  rights  of  action,  against  and  between  Joint  debtors. 

ARTICLE   FIRST. 
Action  bt  or  against  an  unincorporated  Association. 

I  1910.  Actions,  etc.,  bv  or  against  as-       $  lft23.  Sabseqaent  action  against raem- 

sociations  of  seven  or  more  bers. 

persons.  19iiS.  This  article  permissive ;   effect 
1920.  Proceedings  in   case  of  death,  upon  statute  of  liuiitatious. 

etc.  1934.  When  objection  of  misnomer 
1981.  Bffect  of  judgment ;   execution  etc.,  of  parties  not  available. 

thereapon. 

g  1919.  An  action  orr  special  proceeding  'i<)ay  be  maintained,  by  the  pres- 
ident or  treasurer  of  an  unincorporated  association,  consisting  of  seven  or 
more  persons,  to  recover  any  property,  or  upon  any  cause  of  action,  for  or 
upon  which  all  the  associates  may  maintain  such  an  action  or  special  pro- 
ceeding, by  reason  of  their  interest  or  ownership  therein,  either  jointly  or  in 
common.  An  action  or  special  proceeding  may  be  maintained,  against  the 
president  or  treasurer  of  such  an  association,  to  recover  any  property,  or 
upon  any  cause  of  action,  for  or  upon  which  the  plaintiff  may  maintain  such 
an  action  or  special  proceeding,  against  all  the  associates,  by  reason  of  their 
interest  or  ownership,  or  claim  of  ownership  therein,  either  jointly  or  in 
common,  or  their  liability  therefor,  either  jointly  or  severally.  Any  part- 
nership, or  other  company  of  persons,  which  has  a  president  or  treasurer,  is 
deemed  an  association,  within  the  meaning  oKthis  section. 

§  1920.  The  death  or  legal  incapacity  of  a  member  of  the  association 
does  not  affect  an  action  or  special  proceeding,  brought  as  presc-ibed  in 
the  last  section.  If  the  officer,  by  or  against  whom  it  is  brought,  dies,  is 
removed,  resigns,  or  becomes  otherwise  incapacitated,  during  the  pendency 
thereof,  the  court  must  make  an  order,  directing  it  to  be  continued  by  or 
against  his  successor  in  office,  or  any  other  officer,  by  or  against  whom  it 
loight  have  been  originally  commenced. 

§  1921.  In  Ruch  an  action,  the  officer  against  whom  it  is  brought  cannot 
^  %rre9ted  i  and  a  judgment  against  him  does  not  authorise  an  szecutioQ 


S48.  OFFICERS..  |§  19Si-192a 

to  be  issued  against  hie  property,  or  his  person ;  nor  does  the  docketing 
thereof  bind  his  real  property  or  chattels  real.  Where  such  a  judgment  is 
for  a  sum  of  money,  an  execution  issued  thereupon  must  require  the  sheriff 
to  satisfy  the  same,  out  of  any  personal  property  belonging  to  the  associa- 
tion, or  owned,  jointly  or  in  common,  by  all  the  members  thereof,  omitting 
any  direction  respecting  real  property. 

§  1922.  Where  an  action  has  been  brought  against  an  officer,  or  a 
counterclaim  has  been  made,  in  an  action  brought  by  an  officer,  as  pre- 
scribed in  the  last  three  sections,  another  action,  for  the  same  cause,  shall 
not  be  brought  against  the  members  of  the  association,  or  any  of  them, 
until  after  final  judgment  in  the  first  action,  and  the  return,  wholly  or 
partly  unsatisfied  or  unexecuted,  of  an  execution  issued  thereupon.  After 
such  a  return,  the  party  in  whose  favor  the  execution  was  issued,  may 
maintain  an  action,  as  follows  : 

1.  Where  he  was  the  plaintiif,  or  a  defendant  recovering  upon  a  counter- 
claim, he  may  maintain  an  aciion  against  the  members  of  the  association, 
or,  in  a  proper  case,  against  any  of  them»  as  if  the  first  action  had  not  been 
brought,  or  the  counterclaim  had  not  been  made,  as  the  case  requires ;  and 
he  may  recover  therein,  as  part  of  his  damages,  the  costs  of  the  first  action, 
or  so  much  thereof,  as  the  sum,  collected  by  virtue  of  the  execution,  was 
insufficient  to  satisfy. 

2.  Where  he  was  a  defendant,  and  the  case  is  not  within  subdivision 
first  of  this  section,  he  may  maintain  an  action,  to  recover  the  sum  remain- 
ing uncollected,  against  the  persons  who  composed  the  association,  when  the 
action  against  him  was  commenced,  or  the  survivors  of  them. 

But  this  section  does  not  affect  the  right  of  the  person,  in  whose  favor 
the  judgment  in  the  first  action  was  rendered,  to  enforce  a  bond  or  under- 
taking, given  in  the  course  of  the  proceeding?  .herein. 

§  1923.  This  article  does  not  pre^c^^t  an  action  from  being  brought  by 
Dr  against  all  the  members  of  an  association,  except  as  prescribed  in  the 
last  section.  Where  an  action  is  brought  against  the  members  of  the 
association,  as  prescribed  in  subdivision  first  of  ike  last  section,  the  time 
between  the  commencement  of  the  action  by  or  against  the  officer,  and  the 
return  of  the  first  execution  issued  upon  the  final  judgment  rendered  tbcre- 
iu,  is  not  a  part  of  the  time  limited  by  law,  for  the  commencement  of  the 
second  action. 

§  1924.  Section  one  thousand  eight  hundred  and  tnirteen  of  this 
act  applies  to  an  action  brought,  as  prescribed  in  the  last  section  but  one, 
against  the  members  of  anv  association,  which  keeps  k  book  for  the  entry 
of  changes  in  the  membersuip  of  the  association,  or  the  ownership  of  its 
property  ;  and  to  each  book  so  kept. 

ARTICLE  SECOND. 

Actions  bt  or  against  certain  Coitntt,  Town,  and  Municipal  Officers. 

I  1S25.  Action  by  a  taxpayer  against  a  $  1%29.  Desi^ation  of  each  officers  in 

public  officer.  the  summons,  etc. 

1986.  Actions  by  certain  county,  town,  1930.  Successor  may  be  substituted, 

and  municipal  officers.  1931.  When  execution  against  officer 

1927.  Actions  against  such  officers.  not  to  issue. 

1928.  The  last  two  sections  qualified. 

§  1926.  An  action  to  obtain  a  Judgment,  preventing  waste  of,  or  injury 
to,  the  estate,  funds,  or  other  property  of  a  county,  town,  city,  or  iucorpo 
rated  village  of  the  State,  may  be  maintained  against  any  officer  thereof,  or. 
any  agent,  commissioper,  or  other  person,  acting  in  its  behalf,  b^  ii  dtiWu 
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resident  therein,  who  ia  aaaessed  for  and  is  liable  to  pay,  or,  within  one  year 
before  the  commencement  of  the  action,  has  paid,  a  tax  therein.  This  sec- 
tion does  not  affect  any  right  of  action  in  favor  of  a  county,  city,  town,  or 
incorporated  Tillage,  or  any  public  officer. 

§  1926.  An  action  or  special  proceeding  may  be  maintained,  by  the 
trustee  or  trustees  of  a  school  district ;  the  commissioner  or  commissioners 
of  highways  of  a  town ;  the  overseer  or  overseers  of  the  poor  of  a  town, 
village,  or  city ;  the  supervisor  of  a  town  ;  the  county  superintendent  or 
Buperinteudents  of  the  poor ;  or  the  supervisors  of  a  county,  upon  a  con- 
tract, lawfully  made  with  those  officers  or  their  predecessors,  in  their 
official  capacity ;  to  enforce  b  liability  created,  or  a  duty  enjoined,  by  law, 
upon  those  officers,  or  the  body  represented  by  them  ;  to  recover  a  penalty 
or  a  forfeiture,  given  to  those  officers,  or  the  body  represented  by  them ;  or 
to  recover  damages  for  an  injury  to  the  property  or  rights  of  those  officers, 
or  the  body  represented  by  tliem  ;  although  the  cause  of  action  accrued  be« 
fore  the  commencement  of  their  term  of  office. 

§  1927.  An  action  or  special  proceeding  may  be  maintained,  against  any 
of  the  officers  specified  in  the  last  section,  upon  any  cause  of  action,  which 
accrues  against  them  or  has  accrued  against  their  predecessot's,  or  upon  a 
contract  made  by  their  predecessors  in  their  official  capacity  and  within  the 
scope  of  their  authority. 

§  1928.  The  last  two  sections  do  not  apply  to  a  case,  where  it  is  spe 
cially  prescribed  by  law,  that  an  action  may  be  maintained,  by  or  against  the 
body,  represented  by  an  officer  designated  in  those  sections  ;  but,  in  such  a 
case,  the  prosecution  or  defence  of  the  action,  as  the  case  may  be,  must  be 
conducted  by  the  persons  then  in  office,  who  represent  that  body. 

§  1929.  In  an  action  or  special  proceeding,  brought  pursuant  to  section 
one  thousand  nine  hundred  and  twenty*six  or  section  one  thousand  nine 
hundred  and  twenty-seven  of  this  act,  the  officer,  by  or  against  whom  it  is 
brought,  must  be  described  in  the  summons,  or  other  process  by  which  it  is 
commenced,  and  in  the  subsequent  proceedings  tliereLn,  by  his  individual 
name,  with  the  addition  of  his  official  title.  An  objection,  growing  out  of 
an  omission  to  join  any  officer,  who  ought  to  be  joined  with  the  others, 
must  be  taken  by  the  answer,  or,  in  a  special  proceeding,  before  the  close 
of  the  case,  on  the  part  of  the  defendant :  otherwise  it  is  waived. 

§  1930.  In  such  an  action  or  special  proceeding,  the  court  must,  in  • 
proper  case,  substitute  a  successor  in  office,  in  place  -of  a  person  made  t 
party  in  his  official  capaoity,  who  has  died,  or  ceased  to  hold  office ;  but 
such  a  successor  shall  not  be  substituted  m  a  defendant,  without  his  con- 
sent, unless  at  least  fourteen  days'  notice  of  the  application  for  the  substi* 
tution,  has  been  personally  served  upon  him. 

§  1931.  An  execution  cannot  be  issued  upon  a  judgment  for  a  sum  of 
money,  rendered  against  an  officer  in  an  action  or  special  proceeding,  brought 
by  or  against  him,  in  his  official  capacity,  pursuant  to  this  article;  except 
where  it  is  rendered  against  the  trustee  or  trustees  of  a  school  district,  or 
the  commissioner  or  commissioners  of  highways  of  a  town.  In  either  of 
those  cases,  nn  execution  may  be  issued  against  and  be  collected  out  of  the 
property  of  the  officer,  and  the  sum  collected  must  be  allowed  to  him,  in 
the  settlement  of  his  official  accounts,  except  as  otherwise  specially  pr^ 
•cribed  by  law. 
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JOINT  DEBTORS. 


1932^-  IdM 


ARTICLE  THIRD. 
Actions  and  Rights  of  Action  against  and  betwksn  joint  Debtobs. 


t  1932.  Judgment  against  defendants 
jointly  indebted,  when  all  are 
not  served. 

1933.  Effect  of  such  lodgment. 

1934.  Execution ;  indorsement  there- 

upon. 

1935.  How  collected. 

1938.  Judgment,  how  docketed ;  effect 

of  docketing. 
1987.  Action  to  charge  defendants  not 

personally  summoned,  etc. 
a938.  Complaint  in  such  action. 
1989.  Answer. 
1940.  Provisional  remedies. 


$  1941.  Judgment. 
1942.  Joint  debtors  mav  compoand 
separately.    Mode  and  effect. 
Satisfying  judgment. 
Rights  of  the  debtors  not  re- 
leased. 
1945.  Action  against  persons  engaged 
in  transportation. 
When  partner  not  sued  remains 

liable. 
Continuance  of  partnership  bus- 
iness during  action  for  ac- 
counting, etc. 


1943. 
1944. 


1946. 
1947. 


§  1932.  In  an  action,  wherein  the  complaint  demands  judgment  for  a 
8U.I1  of  money,  against  two  or  more  defendants,  alleged  to  be  jointly  indebted 
upon  contract,  if  the  summons  is  served  upon  one  or  more,  but  not  upon  all 
of  the  defendants,  the  plaintiff  may  proceed  against  the  defendant  or  defend- 
ants,  upon  whom  it  is  served,  unless  the  court  otherwise  directs  ;  and,  if  ho 
recovers  final  judgment,  it  iiMy  be  taken  against  all  the  defendants  thus 
jointly  indebted. 

%  1933.  Such  a  judgment  is  conclusive  evidence  of  the  liability  of  each 
defendant,  upon  whom  the  summons  was  personally  served,  or  who  appeared 
in  the  action.  Where  it  is  taken  against  a  defendant,  upon  whom  the  sum- 
mons was  served  byv  publication,  or  without  the  State,  pursuant  to  an  order 
for  that  purpose,  it  nas  the  effect,  as  against  that  defendant,  specified  in 
section  four  hundred  and  forty-five  of  this  act.  As  against  such  a  defend- 
ant, who  is  allowed  to  defend  after  judgment,  or  as  against  a  defendant  not 
summoned,  it  is  evidence  only  of  the  extent  of  the  plaintiff^s  demand,  after 
thp.  liability  of  that  defendant  has  been  established,  by  other  evidence. 

§  1934.  An  execution  upon  such  a  judgment  must  be  issued,  in  form, 
against  all  the  defendants  ;  but  the  attorney  for  the  judgment  cieditor  must 
indorse  thereupon  a  direction  to  the  sheriff,  containing  the  name  of  each 
defendant,  who  was  not  summoned,  and  restricting  the  enforcement  of  the 
execution,  as  prescribed  in  the  next  section. 

§  1935.  An  execution  against  the  person,  issued  upon  such  a  judgment, 
shall  not  be  enforced  against  the  person  of  a  defendant,  whose  name  is  so 
indorsed  thereupon.  An  execution  against  property,  issued  upon  such  a 
judgment,  shall  not  be  levied  upon  the  sole  property  of  such  a  defendant ; 
but  it  may  be  collected  out  of  personal  property,  owned  by  him,  jointly 
with  the  other  defendants,  who  were  summoned,  or  with  any  of  them ; 
and  out  of  the  real  and  personal  property  of  the  latter,  or  of  any  of 
them. 

§  1936.  Where  a  judgment  has  been  taken,  as  prescribed  in  section  one 
thousand  nine  hundred  and  thirty-two  of  this  act,  the  clerk,  with  whom 
the  judgment-roil  is  filed,  must  write  upon  the  docket,  opposite  or  under 
the  name  of  each  defendant,  upon  whom  the  summons  was  not  served,  the 
words,  *'  not  summoned  ;"  and  a  like  entry  must  be  made  by  each  county 
clerk,  with  whom  the  judgment  is  afterwards  docketed.  The  judgment  does 
not,  by  virtue  of  its  being  docketed,  bind  any  real  property,  or  chattel  real, 
owned  by  such  a  defendant.  But  this  section  does  not  affect  the  plaintilTs 
right  of  action,  to  charge  the  judgment  upon  any  real  property. 


§  1937.  After  the  recovery  of  a  judgment  against  joint  debtors,  as  pre- 
scribed in  section  one  thousand  nine  hundred  and  thirty-two  of  this  act,  an 
action  may  be  maintained  by  the  judgment  creditor,  against  one  or  more  of 
the  defendants,  who  were  not  summoned  in  the  original  action,  to  procure 
a  judgment,  charging  his  or  their  property  with  the  sum  remaining  unpaid 
up>on  the  original  judgment. 

§  1938.  The  complaint  in  such  an  action  must  be  verified ;  must  con- 
tain an  allegation  that  the  judgment  has  not  been  paid  ;  and  must  state  the 
sum,  remaining  unpaid  thereupon,  at  the  time  of  the  verification. 

§  1939.  The  defendant's  answer  is  restricted  to  defences  or  counter- 
claims, which  he  might  have  made  in  the  original  action,  if  the  summons 
therein  had  been  served  upon  him,  when  it  yras  first  served  upon  a  defend- 
ant jointly  indebted  with  him ;  objections  to  the  judgment ;  and  defences 
or  counterclaims,  which  have  arisen  since  it  was  rendered. 

§  1940.  For  the  purpose  of  obtaining  an  order  of  arrest,  an  injunction 
order,  or  a  warrant  of  attachment,  the  action  is  regarded  as  being  founded 
upon  the  contract,  upon  which  the  original  judgment  was  recovered.    - 

§  1941.  Where  the  judgment  is  in  favor  of  the  plaintifP,  it  must  deter- 
mine the  sum  remaining  unpaid  upon  the  original  judgment ;  and  it  may 
•  be  docketed,  and  an  execution  may  be  issued  thereupon,  as  if  it  was  a  judg- 
ment for  the  sum  so  remaining  unpaid,  and  the  costs,  if  any.  Costs  must 
be  awarded,  as  if  the  action  was  brought  upon  the  original  contract,  and 
the  sum  so  remaining  unpaid  had  been  recovered  therein. 

g  1942.  A  joint  debtor  may  make  a  separate  composition  Wi'th  his  cred- 
itor,' as  prescribed  in  this  section.  Such  a  composition  discharges  the 
debtor  making  it ;  and  him  only.  The  creditor  must  execute  to  the  com- 
pounding debtor  a  release  of  the  indebtedness,  or  other  instrument  exonerat- 
ing him  therefrom.  A  member  of  a  partnership  cannot  thus  compound  for 
a  partnership  debt,  until  the  partnership  has  been  dissolved  by  consent  or 
otherwise.  In  that  case  the  instrument  must  release  or  exonerate  him, 
from  all  liability  incurred  by  reason  of  his  connection  with  the  partnership. 
An  instrument,  specified  in  this  section,  does  not  impair  the  creditor's  right 
of  action  against  any  other  joint  debtor,  or  his  right  to  take  any  proceeding 
against  the  latter ;  unless  an  intent  to  release  or  exonerate  him,  appears 
affirmatively  upon  the  face  thereof. 

§  1943.  An  instrument,  specified  in  the  last  section,  is  deemed  a  satis- 
faction-piece, for  the  purpose  of  discharging,  as  prescribed  in  section  one 
thousand  two  hundred  and  sixty  of  this  act,  the  docket  of  a  judgment,  re- 
covered upon  an  indebtedness  released  or  discharged  thereby,  as  far  as  the 
judgment  affects  the  compounding  debtor.  Where  the  docket  of  a  judg- 
ment is  discharged  thereupon,  a  special  entry  must  be  made  upon  the 
docket,  to  the  effect,  that  the  judgment  is  satisfied,  as  to  the  compounding 
debtor  only. 

§  1944.  Where  a  joint  debtor  has  thus  compounded,  a  joint  debtor,  who 
has  not  compounded,  may  make  any  defence  or  counterclaim,  or  have  any 
other  relief,  as  against  the  creditor,  to  which  he  would  have  been  entitled, 
if  the  composition  had  not  been  made.  He  may  require  the  compounding 
debtor  to  contribute  his  ratable  proportion  of  the  joint  debt,  or  of  the  part- 
nership debts,  akthe  case  may  be,  as  if  the  latter  had  not  been  discharged. 

§  1945.  In  an\ction  brought  against  one  or  more  persons,  engaged,  as  a 
Joim-stsck  association,  partnership,  or  otherwise,  in  the  periodical  trans* 


portation  of  passengers  or  property,  an  objection,  to  any  of  the  proceedings, 
cannot  be  taken  by  a  person  properly  made  a  defendant,  on  the  ground  that 
the  plaintiff  has  joined  with  him,  as  a  de^ndant,  a  person  not  jointly  en- 
gaged with  him  in  that  business,  or  on  the  groimd  that  the  plaintiff  has 
failed  so  to  join  with  him  a  person  so  jointly  engaged,  unless  the  persons 
Bo  engaged  have,  at  least  thirty  days  before  the  commeiicement  of  the  ac- 
tion, filed  in  the  clerk's  office  of  each  county,  in  which  they  transport  pas- 
sengers or  property,  a  statement,  showing  the  names  of  all  of  them.  A 
statement  so  filed,  is  conclusive,  for  the  purposes  specified  iu  this  section, 
as  against  the  persons  filing  it,  until  thirty  days  after  filing,  in  like  manner, 
a  new  statement,  showing  a  change  of  interest. 

§  1946.  Where,  for  any  cause,  one  or  more  partners  have  not  been 
joined  as  defendants  in  an  action  upon  a  partnership  liability,  and  final 
judgment  has  been  taken  against  the  persons  made  defendants  therein,  the 
plaintiff,  if  the  judgment  remains  unsatisfied,  may  maintain  a  separate  action 
upon  the  same  demand,  against  each  omitted  partner,  setting  forth  in  the 
complaint  the  facts  specified  in  this  section,  as  well  as  the  facts  constitut- 
ing his  cause  of  action  upon  the  demand. 
• 

§  1947.  In  an  action  brought  to  dissolve  a  partnership,  or  for  an  ac- 
counting between. partners,  or  affecting  the  continued  prosecution  of  the 
business,  the  court  may,  in  its  discretion,  by  order,  authorize  the  partner-- 
ship  business  to  be  continued,  during  the  pendency  of  the  action  by  one  or 
more  of  the  partners,  upon  their  executing  and  filing  with  the  clerk  an 
undertaking,  in  such  a  sum  and  with  such  sureties  as  the  order  prescribes, 
to  the  effect  that  they  will  obey  all  orders  of  the  court,  in  the  action,  and 
perform  all  things  which  the  judgment  therein  requires  them  to  perform. 
The  court  may  impose  such  other  conditions,  as  it  deems  proper,  and  it  may 
m  its  discretion  at  any  time  thereafter  require  a  new  undertaking  to  be 
given.  The  court  may  also  ascertain  the  value  of  tlie  partnership  property, 
and  of  the  interest  of  the  respective  partners  by  a  reference  or  otherwise, 
and  may  direct  an  accounting  between  any  of  the  partners;  and  the  judg- 
ment may  make  such  provision  for  the  payment  to  the  retiring  partners,  for 
their  interest,  and  with  respect  to  the  rights  of  creditors,  the  title  to  the 
partnership  propeity,  and  otherwise,  as  justice  requires,  with  or  without  the 
appointment  of  a  receiver,  or  a  sale  of  the  partnership  property. 

CHAPTER  XVI. 

ACTIONS  IN  BEHALF  OF  THE  PEOPLE,  AND  SPECIAL  PRO- 
CEEDINGS INSTITUTED,  IN  THEIR  BEHALF,  BY  STATE 
WRIT. 

TITLE    I. — Actions  in  behalf  of  the  people. 

TITLE  II. — Special  proceedings  instituted  bt  state  writ. 

TITLE  L 

Actions  in  behalf  of  the  people, 

AetlGUi  1.  Action  against  the  usurper  of  an  office  or  franchise. 
2.  Action  to  vacate  letter»i  patent. 
8.  Action  for  a  fine,  penalty,  or  forfeiture,  or  upon  a  forfeited  recogittla- 

ance. 
i.  Certain  actions,  founded  upon  the  spoliation,  orothermisappropriatioB 

of  public  property. 
A.  Action  to  recover  property  escheated,  or  forfeited  for  treason. 
#>  MiiccllaneoB.8  provisions,  relating  io  actions,  etc.,  In  behalf  of  tll« 

people. 
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ARTICLE   FIRST. 

AOnON  AOAIKST  THK  U«URP|»  OF  AN  OfFICK  OR  FftAMCUISl* 

f  1946.  Attoroey-generftI  may  maintain  papers. 

action.  $  1953.  Damages ;  how  recovered. 

1949.  Proceedings  "^when    complaint  1954.  One  action  against  sevenl  per- 

names  rightful  incnmbent.  sons. 

1960.  Action  triable  by  jury.  1955.  When    •injunction      may.    be 

1961.  Aiisumption  of  office  by  person  granted. 

entitled.  1956.  Final   judgment  in  action   for 

1962.  Proceedings  to  obtain  books  and  usurping  office,  etc. 

§  1948.  The  attorney-geDeral  may  maintain  an  action,  upon  his  own  in- 
formation, or  upon  tlie  complaint  of  a  private  person  in  either  of  the  fol- 
lowing  cases : 

1.  Against  a  person  who  usurps,  intrudes  into,  or  unlawfully  holds  or 
exercises,  within  the  State,  a  franchise,  or  a  public  office,  civil  or  military, 
or  an  office  in  a  domestic  corporation. 

2.  Against  a  public  officer,  civil  or  military,  who  has  done  or  suffered  an 
act,  which  by  law  works  a  forfeiture  of  his  office. 

3.  Against  one  or  more  persons  who  act  as  a  corporation  .within  the  State, 
without  being  duly  incorporated  ;  or  exercise,  within  the  State,  any  corpo- 
rate rights,  privileges,  or  franchises,  not  granted  to  them  by  the  law  of  the 
State.  . 

§  1949.  In  an  action,  brought  as  prescril)ed  in  the  last  section,  for 
usurping,  intruding  into,  unlawfully  holding,  or  exercising  an  office, 
the  attorney-general,  besides  stating  the  cause  of  action  in  the  complaint, 
may,  in  his  discretion,  set  forth  therein  the  name  of  the  person  rightfully 
entitled  to  the  office,  and  the  facts  showing  his  right  thereto ;  and  tbere- 
apon,  and  upon  proof,  by  affidavit,  that  the  defendant,  by  means  of  his  usur- 
pation  or  intrusion,  has  received  any  fees  or  emoluments  belonging  to  the 
office,  an  order  to  arrest  the  defendant  may  be  granted  by  the  court,  or  a 
judge.  The  provisions  of  title  first  of  chapter  seventh  of  this  act  apply  to 
such  an  order,  and  the  proceedings  thereupon  and  subsequent  thereto,  ex- 
cept where  special  provision  is  otherwise  made  in  this  title.  For  that  pur- 
pose, the  order  is  deemed  to  have  been  made  as  prescribed  in  section  five 
hundred  and  forty-nine  of  this  act.  Judgment  may  be  rendered  upon  the 
right  of  the  defendant,  and  of  the  party  so  alleged  to  be  entitled ;  or  only 
upon  the  right  of  the  defendant,  as  justice  requires. 

§  1950.  An  action,  brought  as  prescribed  in  this  article,  is  triable,  of 
course  and  of  right,  by  a  jury,  in  like  manner  as  if  it  was  an  action  specified 
in  section  nine  hundred  and  sixty-eight  of  this  act,  and  without  procuring 
an  order,  as  prescribed  in  section  nine  hundred  and  seventy  of  this  act. 

g  1951.  Where  final  judgment  is  rendered,  upon  the  right  and  in  favor 
of  the  person  so  alleged  to  be  entitled,  he  may,  after  taking  the  oath  of 
office,  and  giving  an  official  bond,  as  prescribed  by  law,  take  upon  himself 
ihe  execution  of  the  office.  He  must,  immediately  thereafter,  demand  of 
the  defendant  in  the  action,  delivery  of  all  the  books  and  papers  in  the  cus- 
tody, or  under  the  control,  of  the  defendant,  belonging  to  the  office  from 
which  the  defendant  has  been  so  excluded. 

§  1962.  If  the  defendant  refuses  or  neglects  to  deliver  any  of  the  books 
or  papers,  demanded  as  prescribed  in  the  last  section,  he  is  guilty  of  a  mic 
demeanor ;  and  the  same  proceedings  must  be  taken,  to  compel  the  delivery 
|]^ereof^  as  are  now  or  shall  hereafter  be  prescribed  b^  law,  where  a  persoQ| 
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who  6as  held  an  office,  refascs  or  neglects'  to  deliver  the  official  books  or 
papers  to  his  successor. 

§1963.  [am*d  ISS4.']  Where  final  judgment  has  been  rendered,  upoi 
the  right  and  in  favor  of  the  person  so  alleged  to  be  entitled,  he  maj  re- 
cover, by  action  against  the  defendant,  the  damages  which  he  has  sustained, 
in  consequence  of  the  defendant's  usurpation,  intrusion  into,  unlawful  hold- 
ing, or  exercise  of  the  office. 

§  1964.  Where  two  or  more  persons  claim  to  be  entitled  to  the  Mmt 
office  or  franchise,  the  attorney-general  may  bring  the  action  against  all,  to 
determine  their  respective  rights  thereto. 

§  1965.  In  an  action,  brought  as  prescribed  in  subdivision  third  of  sec- 
tion one  thousand  nine  hundred  and  forty-eight  of  this  act,  the  final  judg> 
ment,  in  favor  of  the  plaintiff,  must  perpetually  restrain  the  defendant  or 
defendants,  from  the  commission  or  continuance  of  the  act  or  acts  com* 
plained  of.  A  temporary  injunction  to  restrain  the  commission  or  continue 
ance  thereof,  may  be  granted,  upon  proof,  by  affidavit,  that  the  defendant 
or  defendants  enjoined  have  acted  as  a  corporation,  within  the  State,'  with, 
out  being  duly  incorporated,  or  have  usurped,  exercised,  or  claimed,  within 
the  State,  a  franchise,  liberty,  or  corporate  right,  not  granted  to  them  by 
law.  The  provisions  of  title  second  of  chapter  seventh  of  this  act  apply  to 
mch  a  temporary  injunction,  and  the  proceedings  thereupon,  except  where 
jpecial  provision  is  otl^erwise  made  in  this  title.  For  that  purpose,  the  in- 
junction  order  is  deemed  to  have  been  granted  as  prescribed  in  section  six 
hundred  and  three  of  this  act. 

§  1956.  In  any  other  action,  brought  as  prescribed  in  this  article,  when 
a  defendant  is  adjudged  to  be  guilty  of  usurping  or  intruding  mto,  or  on- 
lawfully  holding  or  exercising,  an  office,  franchise,  or  privilege,  final  judg- 
ment must  be  rendered,  ousting:  and  excluding  him  therefrom,  and  in  favor 
of  the  people  or  the  relator,  as  the  case  requires,  for  the  costs  of  the  action. 
As  a  part  of  thefinul  judgment,  the  court  may,  in  its  discretion,  also  award, 
that  the  defendant,  or,  where  there  are  two  or  more  defendants,  that  one  or 
more  of  then;),  pay  to  the  people  a  fine,  not  exceeding  two  thousand  dollars. 
The  judgment  for  the  fine  may  be  docketed,  and  execution  may  be  issued 
thereupon,  in  favor  of  the  people,  as  if  it  bad  been  rendered  in  an  action  to 
recover  the  fine.  The  fine,  when  collected,  must  be  paid  into  the  treasury 
of  the  ^fate. 

ARTICLE  SECOND. 

AOTION   TO   VACATE   LeTTBBS-PaTKMT. 

%  1967.  When     attorney-general     may       §  1959.  Copy  of  Judgment  roll  to  b* 
maintain  action.  nled,  etc. 

1958.  Action  triable  by  jury.  1960.  Transcript  to  be  sent  to  ooimtj 

clerk,  etc. 

§  1967.  The  attorney-general  may  maintain  an  action  to  vacate  or  annul 
letters-patent,  granted  by  the  people  of  the  State,  in  either  of  the  follpwing 
cases: 

1.  Where  they  were  obtained  by  means  of  a  fraudulent  sugs^estion,  or 
concealment  of  a  material  fact,  made  by,  or  with  the  knowledge  or  consent 
of,  the  person  to  whom  they  were  issued. 

2.  Where  they  were  issued  in  ignorance  of  a  material  fact,  or  through 
mistake. 

8.  Where  the  patentee,  or  those  claiming  under  him,  have  done  or  omitted 
m  act,  in  violation  of  the  t^nns  and  conditions  upon  which  the  letters^tent 
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wei'c  granted,  or  have,  by  any  other  means,  forfeited  the  inte  V9t  acquii'ed 
under  the  same. 

Whenever  the  attorney-general  has  good  reason  to  believe,  that  any  act 
or  omission,  specified  in  this  section,  can  be  proved,  and  that  the  person  to 
be  made  defendant  has  no  sufficient  legal  defence,  he  must  commence  such 
an  action. 

§  1968.  An  action,  brought  as  prescribed  in  this  article,  is  triable,  of 
coucse  and  of  right,  by  a  jury,  its  if  it  was  an  action  specified  in  section 
nine  hundred  and  sixty-eight  of  this  act,  and  without  procuring  an  order, 
as  prescribed  in  section  nine  hundred  and  seventy  of  this  act. 

§  1959.  Where  final  judgment,  vacating  or  annulling  letters  patent,  is 
rendered  in  an  action,  brought  as  prescribed  in  the  last  section,  the  attorney- 
general  must  cause  a  copy  of  the  jndgmeut-roll  to  be  forthwith  filed  in  the 
office  of  the  secretary  of  State ;  who  must  make  an  entry,  in  the  records  of 
the  commissioners  of  the  land  office,  stating  the  substance  and  effect  of  the 
judgment,  and  the  time  when  the  judgment-roll  was  filed.  The  real  prop- 
erty, granted  by  those  letters-patent,  may  thereafter  be  disposed  of  by  the 
commissioners  of  the  land  office,  as  if  the  letters-patent  had  not  been 
issued. 

§  1960.  Immediately  after  making  the  entry  prescribed  in  the  last  sec- 
tion, the  secretary  of  State  must  transmit  a  cei*tified  transcript  thereof  t<. 
the  clerk,  or  the  register,  as  the  case  requires,  of  each  county,  in  which 
the  real  property  aifected  by  the  judgment  is  situated.  The  clerk  or  regis- 
ter must  file  it ;  and,  if  the  letters-patent  are  recorded  in  his  office,  he  must 
note  the  contents  of  the  transcript  in  the  margin  of  the  record. 

ARTICLE  THIRD. 
Action  fob  ▲  Fins,  Penalty,  or  Forfeiture,  or  upon  a  forfeited  Recos 

NIZANCE. 

I  196t.  When  action  cannot  bo  main-  $  1965.  Becogaizance ;  how  forfeited, 

tained.                       ^  19J6.  Action  on  reco^izance. 

1962.  Action  for  forfeiture,  etc.  1967.  Money  received  by  district-at- 

1963.  Money  recovered ;  how  dispoeed  torney  ;  how  disposed  of. 

of.  1968.  District-attorney  to  render  ae- 

1964.  Certain  proceedings  in  the  ac-  coant. 

tion  regulated.  _ 

§  1961.  Whenever,  by  the  decision  of  the  genera)  term  of  the  supreme 
court,  or  of  a  superior  city  court,  a  construction  is  given  to  a  statute,  an 
act  done,  in  good  faiih,  and  in  cuiifoimity  to  that  construction,  after  the 
decision  was  made,  and  before  a  reveVsal  thereof  by  the  court  of  appeals, 
is  so  far  valid,  that  the  party  doing  it  is  not  liable  to  any  penalty  or  for- 
feiture,  for  an  act  that  was  adjudged  lawful  by  the  decision  of  the  court 
below.  But  this  section  does  not  control  or  affect  the  decision  of  the  court 
of  appeals,  upon  an  appeal  actually  taken  before  the  reversal. 

§  1962.  Where  real  or  personal  property  has  been  forfeited,  or  a  pen- 
alty incurred,  to  the  people  of  the  State,  or  to  an  officer,  for  their  use,  pur- 
suant to  a  provision  of  law,  the  attorney-general,  or  the  district-attorney 
of  the  county  in  which  the  action  is  triable,  must  bring  an  action  to  recover 
the  property  oi'  penalty,  in  a  court  having  jurisdiction  thereof.  Where  the 
supreme  court  and  a  justice's  court  have  concurrent  jurisdiction  of  the  ac- 
tion, it  may  be  brought  in  either,  at  the  election  of  the  attorney-general  or 
district-attorney.  A  recovery  in. such  an  action  bars  a  recovery,  in  any 
^ther  action,  brought  for  the  same  cause. 
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§  1963.  Money  recovered  in  such  an  action,  which  is  not  otherwise  spe- 
cially granted  or  appropriated  by  law,  must,  when  collected,  be  paid  into  the 
treasury  of  the  State. 

g  1964.  Sections  one  thousand  eight  hundred  and  ninety-seven  and  one 
thousand  eight  hundred  *and  ninety-eight  of  this  act  apply  to  an  action, 
brought  as  prescribed  in  the  last  two  sections. 

§  1965.  Where  the  condition  of  a  recognizance  is  broken,  an  order  of 
the  court,  directing  the  prosecution  of  the  recognizance,  is  a  suflScient  for- 
feiture thereof. 

§  1966.  Where  a  recognizance  to  the  people  is  forfeited,  the  district- 
attorney  of  the  county  in  which  it  was  taken,  must,  unless  the  court  other- 
wise directs,  forthwith  bring  an  action  to  recover  the  penalty  thereof.  It  is 
not  necessary,  in  such  an  action,  to  allege  or  prove  any  damages,  by  reason 
of  the  breach  of  tho  condition ;  but  where  the  people  are  entitled  to  judg- 
ment therein,  they  must  have  judgment  absolute,  for  the  penalty  of  tb« 
recognizance. 

§  1967.  Within  thirty  days  after  a  district-attorney  receives  or  collects 
money  upon  a  recognizance,  or  for  a  penalty  or  forfeiture,  belonging  to  the 
county,  he  must  pay  it  to  the  county  treasurer  of  his  county,  deducting  only 
his  necessary  disbursements ;  except  that,  where  he  does  not  receive,  as  his 
compensation,  a  salary  fixed  pursuant  to  law,  the  county  court  may,  by  an 
order  entered  in  its  minutes,  allow  him  to  retain  also  a  sum,  specified  in  the 
order,  for  his  reasonable  costs  and  expenses,  and  a  reasonable  counsel  fee. 

§  1968.  Each  district-attorney  must  render  to  the  first  term  of  the  county 
court  of  his  county,  held  in  each  calendar  year,  a  written  account,  verified 
by  his  affidavit,  of  all  actions  brought  by  him  upon  recognizances,  or  for 
penalties  or  forfeitures  belonging  to  the  county,  or  to  the  State  ;  of  all  his 
proceedings  therein ;  of  all  judgments  recovered  by  him  therein  ;  and  of  all 
money,  collected  by  him  from  any  person,  belonging  to  the  county  or  to  ihe 
State.  This  section  applies  to  a  district-attorney  who  has  gone  out  of  office ; 
during  the  preceding  calendar  year. 

ARTICLE    FOURTH. 

Certain  Actions,  founded  upon  the  Spoliation,  or  othsa  Misappropria- 
tion OF  PUBLIC  Propsrtt. 

S'1069.  Action  in  court  of  the  State  for  ,                 people,  on  commencement  of 

public    fands     illegally    ob-  action, 

talned,  converted,  etc.  §  1973-  Limitation  of  action. 

1070.  Stay  of  other  domestic  actions ;  1974.  Ultimate  disposiiion  of  proceed* 

parties  thereto  to  be  brought  *                   of  action  in  court  of  the  State, 

in.  1975.  Id.j    apon  petition  of  corpora* 

1971.  Actions,  etc.,  in  foreign  courts.  tion,  etc..  aggrieved. 

197;^.  Money,  damages,  etc.,  vest  in  1976.  Attorney-general  must  bring  aC' 

tion. 

§  1969.  Where  any  money,  funds,  credits,  or  other  property,  held, 
or  owned  by  the  State,  or  held  or  owned,  officially  or  otherwise,  for  or  in 
behalf  of  a  governmental  or  other  public  interest,  by  a  domestic  municipal, 
or  other  public  corporation,  or  by  a  board,  officer,  custodian,  agency, 
or  agent  of  the  State,  or  of  a  city,  county,  town,  village,  or  other  division 
subdivision,  department,  or  portion  of  the  State,  has  heretofore  been,  or  is 
hereafter,  without  right  obtained,  received,  converted,  or  disposed  of,  an 
action  to  recover  the  same,  or  to  recover  damages,  or  other  compensation, 
for  so  obtaining,  receiving,  paying,  converting,  or  disposing  of  the  same,  or 
both,  may  be  maintained  by  the  people  of  the  State,  in  any  court  of  (bt 
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State  having  jurisdiction  thereof,  although  a  right  of  action,  for  the  uimt 
cause,  exists  bj  law  in  some  other  public  authority,  and  whether  an  action 
tbcrefqr,  in  favor  of  the  latter,  is^or  is  not  pending,  when  the  action  in  favor 
of  the  people  is  commenced. 

§  1970.  Where  an  action  is  commenced  by  the  people,  for  a  cause  speci- 
fied in  the  last  section,  the  court  in  which  it  is  brouglit  may,  upon  the 
application  of  any  party  thereto,  grant  an  order  staying  proceedings  in  any 
other  action,  brought,  for  the  same  cause,  in  the  same  or  any  other  court  of 
the  State,  by  a  public  authority,  other  than  the  people  ;  and,  if  necessary 
or  proper,  it  may  vacate  any  order  or  interlocutory  jndgment,  made 
or  rendered  in  such  an  action ;  and  it  may,  by  the  same  6rder,  or  by  a  sub- 
sequent order,  granted  upon  the  application  of  any  party  to  either  action, 
direct  that  any  party  to  the  action  so  stayed,  be  brought  in,  as  a  party  to 
the  action  commenced  by  the  people. 

§  1971.  The  people  of  the  State  may  commence  and  maintain,  in  their 
own  name,  or  otherwise,  as  is  allowable,  one  or  more  actions,  suits,  or  other 
judicial  proceedings,  in  any  court,  or  before  any  tribunal,  of  the  United 
States,  or  of  any  other  state,  or  of  any  territory  of  the  United  States,  or  of 
any  foreign  country,  for  any  cause  specified  in  the  last  section  but  one. 

§  1972.  Upon  the  commencement,  by  the  people  Sf  the  State,  of  any 
action,  suit  or  other  judicial  proceeding,  as  prescribed  in  this  article,  the 
entire  cause  of  action,  including  the  title  to  the  money,  funds,  credits,  or 
other  property,  with  respect  to  which  the  suit  or  action  is  brought,  and  to 
the  damages  or  other  compensation,  recoverable  for  the  obtaining,  receipt 
payment,  conversion,  or  disposition  thereof,  if  not  previously  so  vested,  is 
transferred  to,  and  becomes  absolutely  vested  in,  the  people  of  the  State. 

§  1973.  The  people  of  the  State  will  not  sue  for  a  cause  of  action,  spe- 
cified in  tfaiH  article,  unless  it  accrued  withn  ten  years  before  the  action  it 
commenced. 

§  1974.  Any  court  of  the  State,  in  which  an  action  is  brought  by  the 
people,  as  prescribed  in  this  article,  may,  by  the  final  judgment  therein,  or 
by  a  subsequent  order,  direct  that  any  money,  funds,  damages,  credits,  or 
other  property,  recovered  by,  or  awarded  to,  the- plaintiff  therein,  which,  if 
that  action  had  not  been  brought, would  not  have  vested  in  the  people,  be 
disposed  of,  as  justice  requires,  in  such  a  manner  as  to  re-instate  the  lawful 
custody  thereof,  or  to  apply  the  same,  or  the  proceeds  thereof,  to  the  ob- 
jects and  purposes  for  which  the  were  authorized  to  be  raised  or  procured ; 
after  paying  into  the  State  treasury,  out  of  the  proceeds  of  the  recovery,  all 
expenses  incurred  by  the  people  in  the  action. 

§  1975.  Any  corporation,  board,  officer,  custodian,  agency,  or  agent, 
nay,  in  behalf  of  any  city,  county,  town,  village,  or  other  division,  sub- 
division, department,  or  portion  of  the  State,  which  was  not  a  party  to  an 
action,  brought  as  prescribed  in  this  article,  and  which  claims  to  be  entitled 
to  the  custody  or  disposition  of  any  of  the  money,  funds,  damages,  credits, 
or  other  property,  recovered  by,  or  awarded  to  the  plaintiff,  by  the  final 
judgment  in  the  action,  or  any  of  the  proceeds  thereof,  and  not  disposed  of 
as  prescribed  in  the  last  section,  present,  at  any  time  after  thesictual  col- 
lection of  the  money,  and  its  payment  into  the  State  treasury,  or  the  actual 
receipt  of  the  property  by  the  people,  to  the  supreme  court,  at  a  special 
term  ther«)f  held  in  t\^  county  of  Albany,  a  verified  petition,  setting  forth 
the  facts,  and  praying  Tor  the  relief  to  which  he  or  it  is  entitled.  Notice  of 
the  application  and  a  copy  of  the  petition  must   be  served  apon  the  attor* 
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nej-general.  Upon  the  hearing  the  court  may  make  such  a  final  order,  aa 
justice  requires,  for  the  disposition  of  tlie  money  or  other  property,  as 
prescribed  in  the  last  section. 

§  1976.  The  attorney-general  must  commence  an  action,  suit,  or  other 
judicial  proceeding,  as  prescribed  in  this  article,  whenever  he  deems  it  for 
the  interest  of  the  people  of  the  State,  so  to  do  ;  or  whenever  he  is  so  di- 
rected, in  writing,  by  the  governor. 

ARTICLE  FIFTH. 

Action  to  rkcoteb  Propertt  eschkated,  or  forfeited  for  Treason. 

I  19T7.  Attorney-general  to  bring  eject-  |  1960.  Effect  of  jndgment  against  nn- 

meut  for  real   property,  es-  known  claimants, 

cheated  or  forfeited.  1981.  Attorney-geiieral  to   report  re- 

1078.  l^otice  to  be  published  before  coveries    to  comissioners   of 

trial  or  judgment.           ,  land  office. 

1979.  When  unknown  claimants  may  1982.  Action  to  recover  pergonal  prop- 
be  made  defendants.  erty  forfeited  for  treason. 

§  1977.  Whenever  the  attorney-general  has  good  reason  to  believe,  that 
the  title  to,  or  right  of  possession  of,  any  real  property,  has  vested  in  the 
people  of  the  State,  by  escheat,  or  by  conviction  or  outlawry  for  treason,  he 
must  commence  an  action  of  ejectment,  to  recover  the  property. 

§  1978.  The  attorney- general  must  cause  a  notice,  specifying  the  names 
of  the  parties,  and  the  object  of  the  action,  and  containing  a  brief  descrip- 
tion of  the  property  affected  thereby,  to  be  published  in  the  newspaper 
printed  at  Albany,  in  which  legal  notices  are  required  to  be  published,  in  a 
newspaper  published  in  the  city  of  New  York,  and  in  a  newspaper  published 
in  each  county  in  which  any  part  of  the  property  is  situated,  at  least  once 
in  each  week,  for  twelve  successive  weeks,  before  an  issue  of  fact,  joined  in 
the  action,  is  brought  to  trial ;  or,  where  judgment  is  rendered  therein  in 
favor  of  the  plaintiff,  otherwises  than  upon  the  trial  of  an  issue  of  fact, 
before  final  judgment  is  rendered. 

§  1979.  If  the  property  is  not  occupied,  and  no  person  is  known  to  the 
attorney-general,  as  claiming  title  thereto,  the  defendant  or  defendants  may 
be  designated  as  "  unknown  claimants,'*  without  any  other  description.  In 
all  other  respects,  section  four  hundred  and  fifty-one  of  this  act  applies  to  an 
action,  in  which  the  defendant  or  defendants  are  thus  designated. 

§  1980.  Where,  in  an  action  of  ejectment,  to  recover  property  alleged 
to  be  escheated,  bi'ought  as  prescribed  in  the  last  section,  final  judgment  in 
favor  of  the  people  is  rendered  against  unknown  claimants,  and  the  real 
property  recovered  thereby  is  afterwards  sold  and  conveyed,  under  the  direc- 
tion of  the  commissioners  of  the  land  oftice,  the  judgment  is  conclusive 
upon  the  title  of  that  property,  as  against  all  persons,  except  those  who 
commence  an  action  of  ejectment  for  the  recovery  thereof,  or  of  a  part 
thereof,  within  five  years  after  the  final  judgment  was  rendered  in  the 
action  in  favor  of  the  people,  and  the  judgment-roll  was  filed  thereupon. 
But  section  three  hundred  and  seventy-five  of  this  act  applies  to  such  an 
acMon. 

g  1981.  The  attorney- general  must,  from  time  to  time,  make  a  report  to 
the  commftsioners  of  the  land  office,  of  all  real  property  recovered  by  the 
people,  in  any  action  brought  pursuant  to  this  article. 

§  1982.  Where  personal  property  is  forfeited  to  the  people,  upon  a  con> 
victioo  or  outlawry  for  treason,  the  attorney-gcperA  must  bring,  and  may 
maintain,  an  action  to  recover  the  same,  or  the  value  thereof,  or  such  other 
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action,  founded  upon  the  forfeiture,  as  might  be  maintained  by  a  priFats 
person,  who  had  acquired  title  to  the  property. 

ARTICLE  SIXTH. 

Miscellaneous  Provisions,  relating  to   Actions,  etc.,  in    Behalf  op 

THE  People. 

I  1983.  Scire  facias,. quo  warranto,  etCi,  corporation  and  nsurpers  of 

aboHshed.  franchise. 

1984.  Actions  to  be  brought  in  the       $1968.  Joinder    of   causes    of    action 

name  of  ttie  people.  against  samb  person. 

1985.  Judgment  for  coett*  may  be  taken  1989.  Consolidation  of  actions  against 

against  the  people.  several  defendants. 

198§.  Belator  ;  when  to  be  joined  as  1990.  When  people,  municipal  corpo- 

ptaintiff  ;     compensation    of  ration,  etc.,  not  required  to 

attorney-general.  give  security. 

1987.  Costs  {   how    collected  against 

.  §  1983.  The  writ  of  scire  facias,  the  writ  of  quo  warranto,  and  proceed- 
ings by  information  in  the  nHtujre  of  quo  warranto,  have  been  abolished. 
The  relief,  formerly  obtained  by  means  of  either  of  those  writs,  may  be 
obtained  by  action,  where  an  appropriate  action  therefor  is  prescribed  in 
this  act. 

§  1084.  An  action,  brought  as  prescribed  in  this  title,  except  an  action 
to  recover  a  penalty  or  forfeiture,  expressly  given  \^  law  to  a  particular 
officer,  must  be  brought  in  the  name  of  the  people  of  the  State  ;  and  the 
proceedings  therein  are  the  same,  as  in  an  action  by  a  private  person,  except 
as  otherwise  specially  prescribed  in  this  title. 

§  198&.  Where  judgment  is  rendered,  or  a  final  order  is  made,  against 
the  people,  in  a  civil  action  brought,  or  special  proceeding  instituted,  in 
their  name,  by  a  public  officer,  pursuant  to  a  provision  of  law,  it  must  be  to 
the  same  effect,  and  in  the  same  form,  as  against  a  private  individual,  who 
brings  a  like  action,  or  institutes  a  like  fecial  proceeding,  except  as  other- 
wise specially  prescribed  by  law.  But  an  execution  shall  not  be  issued 
against  the  people. 

§  1986.  Where  an  action  is  brought  by  the  attorney-general,  as  pre- 
scribed in  this  title,  on  the  relation  or  information  of  a  person,  having. an 
interest  in  the  question,  the  complaint  must  allege,  and  the  title  of  the  ac- 
tion must  show,  that  the  action  is  brought  upon  the  relation  of  that  person. 
In  such  a  case,  the  attorney-general  must,  as  a  condition  of  bringing  the 
action,  require  the  relator  to  give  satisfactory  security  to  indemnih^  the 
people,  against  the  costs  and  expenses  thereef.  Where  security  is  so  given, 
the  attorney-general  is  entitled  to  compensation  for  his  services,  to  be  paid 
by  the  relator,  in  like  manner  as  the  attorney  and  counsel  for  a  private 
person. 

§  1987.  Where  final  judgment  in  an  action,  brought  as  prescribed  in 
this  tide,  is  rendered  against  a  corporation,  or  persons  claiming  to  be  a  cor- 
poration, the  court  may  direct  the  costs  to  be  collected  by  execution  against 
any  of  the  persons  claiming  to  be  a  corporation  ;  or  by  warrant  of  attach- 
ment, or  other  process,  against  the  person  of  any  director  or  other  officer  of 
the  corporation. 

§  1988.  Where  two  or  more  causes  of  action  exist,  in  favor  of  the  people, 
against  the  same  person,  for  money  due  upon,  or  damages  for  the  non- 
performance of,  one  or  more  contracts  of  the  same  nature,  the  attorney, 
general  must  join  all  those  causes  in  one  action. 

§  1989.  Where  two  or  more  actions,  brought  in  behalf  of  the  peopl^ 
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upon  the  same  mortgage  or  other  contract,  are  pending  against  separate  de- 
fendants, claiming  or  defending  under  the  same  title,  the  attorney-general 
must,  upon  the  request  of  the  defendants,  cause  them  to  be  consolidated 
into  one  action ;  and  only  one  bill  of  costs  can  be  taxed  against  the  de- 
fendants. 

§  1990.  Each  provision  of  this  act,  requiring  a  party  to  give  security, 
for  the  purpose  of  procuring  an  order  of  arrest,  an  injunction  order,  or  a 
warrant  of  attachment,  or  as  a  condition  of  obtaining  any  other  relief,  or 
taking  any  proceeding ;  or  allowing  the  court,  or  a  judge,  to  require  such 
security  to  be  given  ;  is  to  be  construed,  as  excluding  an  action  brought  by 
the  people  of  the  State,  or  by  a  domestic  municipal  corporation ;  or  by  a 
public  officer,  in  behalf  of  the  people,  or  of  such  a  corporation ;  except 
where  the  security,  to  be  given  in  such  an  action,  is  specially  regulated  bv 
the  provision  in  question. 

TITLE   IL. 

Special  proceedings  instituted  hy   State  writ,  0 

Abtiolb  1.  Provisions  applicable  to  two  or  more  State  writs. 
,  2.  The  writ,  of  habeas  corpaa,  to  bring  up  a  person  to  testify. 

8.  The  jkvrii  of  habeai^  corpas,  and  the  writ  of  certiorari,  to  inquire  ii^to  tiM 

cause  of  dt  tentlon. 
4.  The  writ  of  mandamus. 
6.  The  writ  of  pro'^ibition. 

6.  The  writ  of  ass^sfmient  of  damages. 

7.  The  writ  of  cutiorari,  to  review  the  determination  of  an  inferior  tri- 

bimal. 

ARTICLE  FIRST. 

PrOYISIONS  APrXICABLK  TO  TwO  OR  MORE  StATK  WrITS. 

S  1991.  State  writs  ennmerated.  fees  and  undertaking,  when 

1992.  To  be  under  seal  olj:ourt.  required. 

1993.  State  writ  at  the  instance  of  the       §  2001.  Fees  to  persons  not  officers. 

people.  2002.  Last  two  sections  qaalificd. 

1994.  Relator,  when  joined  vrith  peo-  2003.  Mode  of  serving  writ,  when  per- 

pie  ;  parties,  'jow  styled.  son  conceals  nimself,  etc. 

1995.  Parties  may  apycar  bv  attorney.  2004.  Person  served  to  obey  habeai 

1996.  Allowance  to  oe  inr  orsed  and  corpus. 

signed.  20O5.  Id.;  as  to  certiorari. 

1997.  Final  order  ;  certain  proceedings  2006.  Time  of  returning  habeas  cor- 

same  as  i  n  aclioni».  pas. 

1998.  When  wri^  retnmible.  2007.  Punishment  for  non-payment  of 

1999.  How  serv/d.  costs. 

2000.  Habeas    corpus,   how  served  ; 

§  1991.  Tne  writ  of  habeas  corpus  to  bring  up  a  person  to  testify,  or  to 
answer ;  the  writ  of  habeas  corpus,  and  the  writ  of  certiorari,  to  inquire 
into  the  cause  of  detention  ;  the  writ  of  mandamus ;  the  writ  of  prohibi- 
tion ;  the  writ  of  assessment  of  damages,  which  is  substituted  tor  the  writ 
heretofore  known  as  the  writ  of  ad  quod  damnum  ;  and  the  writ  of  certio- 
rari to  review  the  determination  of  an  inferior  tribunal,  which  may  be  called 
^he  writ  of  review,  shall  hereafter  be  styled,  collectively.  State  writs. 

§  1992.  A  State  writ  must  be  issued  under  the  seal  of  the  court,  by 
which  it  is  awarded.  Where  it  is  allowed  by  a  judge  out  of  court,  and  la 
returnable  before  a  court  of  record,  it  must  be  issued' under  the  seal  of  the 
court  before  which  it  is  returnable.  Where  it  is  returnable  before  a  judge 
out  of  court,  or  before  a  body  or  tribunal,  other  than  a  court  of  record,  it 
must  be  issued  under  the  seal  of  the  supreme  court.  Where  the  seal  of  the 
supreme  court  is  to  be  used,  as  prescribed  in  this  section,  it  may  be  tbe  seal 
of  the  county  wherein  the  writ  fs  awarded,  or  wherein  it  Is  retarnvble. 
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§  1993.  Where  a  State  writ  is  required,  in  aa  action  or  special  proceed- 
ing, civil  or  crimiual,  to  which  the  people  ai*e  a  party,  or  in  which  they  aro 
iuterestcd,  it  may  be  awarded  dpou  the  application  of  the  attorney-genera^., 
or  of  the  district-attorney  having  charge  of  the  act  ion  or  special  proceeding; 
and  the  indorsement  of  the  allowance  thereof  must  state,  that  it  was  issued 
upop  such  an  application. 

§  1994.  A  State  writ  must  be  issued  in  behalf  of  the  people  of  the 
State ;  but  where  it  is  awarded  upon  the  application  of  a  private  person,  it 
must  show  that  it  was  issued  upon  the  relation  of  that  person.  The  officer 
or  other  person,  against  whom  the  writ  is  issued,  shall  be  styled  the  defend- 
ant therein. 

§  1996.  The  parties  to  a  special  proceeding,  instituted  by  State  wpt, 
may  appear  by  attorney,  with  like  effect  as  in  an  action  brought  in  the 
supreme  court ;  but  a  return  to  such  a  writ  must  be  made  under  the  hand 
of  the  defendant,  except  in  a  case  where  it  is  otherwise  specially  prescribed 
by  law,  or  where  the  court  or  judge,  for  good  cause  shown  by  affidavit, 
otherwise  directs.  Where  the  attorney-general  or  the  district-attorney  does 
not  appear  for  the  people,  the  attorney  for  the  relator  is  deemed  also  the 
attorney  for  the  people. 

§  1996.  The  presiding  judge  of  a  court,  by  which  a  State  writ  lA 
awarded,  or  the  judge  who  allows  such  a  writ  oiri'  of  court,  as  the  case  may 
be,  must  sign  an  allowance  thereof  indorsed  thereupon,  stating  the  date  of 
the  allowance.  ^ 

§  1997.  The  final  determination  of  the  rights  of  the  parties  to  a  special 
proceeding  instituted  by  State  writ,  is  styled  a  final  order.  The  provisions 
of  this  act,  relating  to  amendments,  motions,  and  intermediate  orders,  in  an 
action,  are  applicable  to  similar  acts  in  such  a  special  proceedmg ;  except 
where  special  provision  is  otherwise  made  therein,  or  where  the  proceeding 
is  repugnant  to  the  object  of  the  State  writ,  or  the  mode  of  procedure  there- 
under. 

§  1998.  Except  where  special  provision  is  otherwise  made  in  this  act,  a 
State  writ  may  be  made  returnable  forthwith,  or  on  a  future  day  certain,  as 
the  case  requires. 

§  1999.  Except  where  special  provision  is  otherwise  made  in  this  act,  a 
State  writ  must  be  personally  served,  in  like  manner  as  a  summons,  issued 
out  of  the  supreme  court ;  and  each  provision  of  this  act,  relating  to  the 
personal  service  of  such  a  summons  upon  a  defendant,  applies  to  the  ser- 
vice of  a  State  writ. 

§  2000.  A  writ  of  a  habeas  corpus  can  be  served  only  by  an  elector  of 
the  State.  Where  the  prisoner  is  in  custody  of  a  slieritf,  coroner,  consta- 
ble, or  marshal,  the  service  is  not  complete,  unless  the  person  serving  the 
writ  tenders  to  the  officer,  the  fees  allowed  by  law  for  bringing  up  the  pris- 
oner, and  delivers  to  him  an  undertaknig,  with  at  least  one  surety,  in  a  sum 
specified  therein,  to  the  effect,  that  the  surety  will  pay  the  charges  of  car- 
rying back  the  prisoner,  if  he  shall  be  remanded  ;  and  that  the  prisoner 
will  not  escape  by  the  way,  either  in  going  to,  remaining  at,  or  returniug 
from  the  place  to  which  he  is  to  be  taken.  The  sum  so  specified  must  \)e, 
at  least,  twice  the  sum  for  which  the  prisoner  is  detained,  if  he  is  detained 
for  a  specific  sum  of  money  ;  if  not,  it  must  be  one  thousand  dollars. 

§  2001.  A  court  or  a  judge,  allowing  a  writ  of  habeas  corpus,  directed  to 
§DV  person  other  thtn  •  sheriff,  coroner,  constable,  or  mftrshal,  may,  in  itf 
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or  hiB  discretion,  require  the  applicant,  in  onier  to  render  tbe  service  thereof 
complete,  to  pay  the  charges  of  bringing  u.9  the  prisoner.  In  that  case,  the 
amount  of  the  charges,  not  to  exceed  the  iecs  allowed  by  law  to  a  sheriff 
for  A  similar  service,  must  be  specified  in  the  certificate  allowing  the  writ. 

§2002.  The  last  two  sections  are  not  applicable  to  a  case,  where  the 
writ  is  allowed  upon  the  application  of  the  attorney-general,  or  a  district- 
attorney. 

§  2003.  A  writ  of  habeas  corpus  or  of  certiorari,  issued  as  prescribed  in, 
article  second  or  article  third  of  this  title,  may  be  served  by  delivering  it  to 
the  person  to  whom  it  is  directed.  If  he  cannot  be  found,  with  due  dili- 
gence,  it  may  be  served,  by  leaving  it,  at  the  jail  or  other  place  in  which  the 
prisoner  is  confined,  with  any  under  oflBcer,  or  other  person  of  proper  age 
having  charge,  for  the  time,  of  the  prisoner,  and  paying  or  tendering  to  him 
the  fees  or  charges  for  bringing  up  the  prisoner.  If  the  person,  upon  whom 
the  writ  ought  to  be  served,  keeps  himself  concealed,  or  refuses  admittance 
to  the  person  attempting  to  serve  it,  it  may  be  served  by  affixing  it  in  a 
conspicuous*  place,  ou  the  outside,  either  of  his  dwelling-house,  or  of  the 
place  where  the  prisoner  is  confined.  In  that  case,  the  service  is  complete, 
without  tendering  the  fees  or  charges  for  bringing  up  the  prisoner. 

§  2004,  A  sheriff,  coroner,  constabie,  or  marshal,  upon  whom  complete 
service  of  a  writ  of  habeas  corpus  is  made,  as  prescribed  in  this  article,  must 
obey  and  make  return  to  the  writ,  according  to  the  exigency  thereof, 
whether  it  is  directed  to  him  or  not.  Any  other  person,  upon  whom  such 
a  writ  is  ttived,  having  the  custody  of  the  individual  for  whose  benefit  it 
was  issued,  must  obey  and  execute  it,  according  to  the  command  thereof, 
without  requiring  any  bond,  or  the  payment  of  any  charges,  except  such  as 
arc  specified  in  the  certificate  allowing  the  writ. 

§  2005.  A  person  upon,  whom  a  writ  of  certiorari,  issued  as  prescribed 
in  this  title,  is  sei  ved,  must,  in  like  manner,  upon  payment  or  tender  of  the 
fees  allowed  by  law  for  making  a  return  to  the  writ,  and  for  copying  the 
warrant,  or  other  process  or  proceeding,  to  be  annexed  thereto,  obey  and 
return  the  writ,  according  to  the  exigency  thereof. 

§  2006.  Where  a  writ  of  habeas  corpus  is  returnable  on  a  day  certain, 
the  return  must  be  made  at  the  time  and  place  specified  therein.  Where 
such  a  writ  is  returnable  forthwith,  at  a  place  within  twenty  miles  of  the 
plaice  of  service,  the  return  must  be  made,  and  the  prisoner  must  be  pro- 
duced, within  twenty-four  hours  after  service ;  and  the  like  time  must  be 
allowed,  for  each  additional  twenty  miles. 

§  2007.  For  non-payment,  upon  demand,'of  the  costs  awarded  by  a  final 
order,  made  in  a  special  proceeding  instituted  by  State  writ,  except  where  a 
peremptory  writ  of  mandamus  is  awarded,  after  the  issuing  of  an  alternative 
mandamus,  the  person  required  to  pay  the  same  may  be  punished  for  a 
contempt  of  the  court  awarding  them,  or  of  which  the  judge  awarding  them 
is  a  member,  as  if  the  final  order  was  a  final  judgment  of  the  court. 

ARTICLE    SECOND. 
Tfjb  Writ  of  Habeas  Corpus,  to  bring  cp  a  Person  to  tistut.^ 

I  SOOP.  Habeas  corpns  to  testify  ;  when       $  2011.  The  last  three  sections  ^aaU- 
aliowed  bv  court  or  Judge.  fled. 

2009.  Id.;  when  allowed  by  Judge.  2012.  Application  ;  how  made. 

9010.  Id.;  in  euit  before  justice  of  the  8013.  Ceriniu  prisoners  to  be  remaa- 

peace,  etc.  ded. 

99X4.  Officer  to  obey  and  r«taiD  wnt 
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§  2008.  A  court  of  rccoi^i  other  than  a  justice's  court  of  8  city,  or  a 
judge  of  such  a  court,  or  a  justice  of  tlie  sujpreme  court,  has  power,  upon 
Ibe  application  of  a  party  to  an  action  or  special  proceeding,  civil  or  crim- 
inal, pending  therein,  to  issue  a  writ  of  habeas  corpus,  for  the  purpose  of 
bringing  before  the  court,  a  prisoner,  detained  in  a  jail  or  prison,  within  the 
Htate,  to  testify  as  a  witness  in  the  action  or  special  proceeding,  in  behalf 
of  the  applicant 

§  2009.  Such  a  writ  may  also  be  issued  by  a  justice  of  the  supieme  court, 
upon  the  application  of  a  party  to  a  special  proceeding,  civil  or  criminal, 
pending  before  any  ofiScer  or  body,  authorized  to  examine  a  witne^s  therein. 
In  a  case  specified  in  this  section,  the  writ  may  also  be  issued  by  a  judge  of 
a  superior  city  court,  a  county  judge,  or  a  special  county  judge,  residing 
within  the  county  where  the  officer  resides,  before  whom,  or  the  court  or 
other  body  so  in  or  before  which,  the  special  proceeding  is  pending. 

§  2010.  Such  a  writ  may  also  be  issued  by  a  justice  of  the  supreme 
court,  upon  the  application  of  a  party  to  the  action,  pending  before  a  justice 
of  the  peace,  or  in  a  justice's  court  of  a  city,  or  a  district  court  of  the  city 
of  New  York,  to  bring  before  the  justice  or  court,  to  be  examined  as  a 
witness,  a  prisoner  confined  in  the  jail  of  the  county  where  the  action  is  to 
be  tried,  or  an  adjoining  county.  In  a  case  specified  in  this  section,  the 
writ  may  also  be  issued  by  a  judge  of  a  superior  city  court,  a  county  judge,  or 
a  special  county  judge,  residing  within  the  county  wherQ  the  justice  rasides, 
or  the  court  is  located,  or  the  prisoner  i^  confined,  as  the  case  may  be. 

§  2011.  [amW  1880.]  A  writ  shall  not  be  issued,  by  virtue  ^f  eitiier  of 
the  last  three  sections,  to  bring  up  a  prisoner  sentenced  to  death.  Nor  shall 
it  be  issued  to  bring  up  a  prisoner  confined  under  any  other  sentence  for  a 
felony  ;  except  where  the  application  is  made,  in  behalf  of  the  people,  to 
bring  him  up  as  a  witness  on  the  trial  of  an  indictment,  and  then  only  by 
and  in  the  discretion  of  a  justice  of  the  supreme  court,  or  a  judge  of  a  su- 
perior city  court,  upon  such  notice  to  the  district  attorney  of  the  county 
wherein  the  prisoner  was  convioied,  and  upon  such  terms  and  conditions, 
and  under  such  regulations  as  the  judge  may  prescribe. 

§  2012.  An  application  for  a  writ,  made  as  prescribed  in  either  of  the 
foregoing  sections  of  this  article,  must  be  verified  by  affidavit,  and  must 
state: 

1.  The  title  and  nature  of  the  action  or  special  proceeding,  in  regard  to 
which  the  testimony  of  the  prisoner  is  desired  ;  and  the  court,  or  body,  in 
or  before  which,  or  the  officer  before  whom,  it  is  pending. 

2.  That  the  testimony  of  the  prisoner  is  material  and  necessary  to  thi 
applicant,  on  the  trial  of  the  action,  or  the  hearing  of  the  special  proceeding 
as  be  is  advised  by  counsel  and  verily  believes. 

8.  The  place  of  confinement  of  the  prisoner. 

4.  Whether  the  prisoner  is  or  is  not  confined  under  a  sentence  for 
felony. 

But  where  the  attorney-general  or  district«attomey  makes  the  applicatioi 
he  need  not  swear  to  the  advice  of  counsels. 

§  2013.  The  return  to  a  writ,  issued  as  prescribed  in  this  article,  miv  i 
state  for  what  cause  the  prisoner  is  held  ;  and  if  it  appears  therefrom,  tb  1 
lie  is  held  by  virtue  of  a  mandate  in  a  civil  action  or  special  proceeding,  jt 
oy  virtue  of  a  commitment  upon  a  criminal  charge,  he  must,  after  havrig 
testified,  be  remanded,  and  again  committed  to  the  prison,  from  which  iM 
was  taken. 


Hi 


flAfifiAS  CORP0S,  Etc 


g§  2614, 2011 


the 


al- 


g  2014.  Arj  officer  to  whom  n  writ,  issued  as  prescribed  in  this  article* 
is  delivered,  roust  obey  the  same,  according  lo  the  exigencj  thereof,  ami 
make  a  return  thereto  accordingly.  If  be  refuses  or  neglects  so  to  do,  he 
forfeits,  to  the  people,  if  the  writ  was  issued  upon  the  application  of  thd 
attorney -general  or  a  district-attorney,  or,  in  any  other  case,  to  the  party  oa 
whose  application  the  writ  was  issued,  the  sum  of  five  hundred  dullurfl. 
But  where  the  prisoner  is  confined  under  a  sentence  to  death,  a  return  W 
that  effect  is  a  sufficient  obedience  to  the  writ,  without  Pb'odncing  him* 

ARTICLE  THIRD. 

Thv  Writ  of  Habias  Corpus,  and  the  Writ  of  OxRTlORAitt,  td  tNQtJiki 

INTO  THS  Cause  of  Detention. 

i  2042.  Proceedings  apon  its  return. 
S043.  Id.;     when    dincharge    to     be 

granted  ;  when  proceedioKS  to 

cease. 
9044.  When  certiorari  does  not  prevent 

habeas  corpus. 

2045.  Hail  on   certiorari ;  when  and 
•   how'ordered. 

2046.  Id. ;  by  whom  and  how  taken. 
d047.  Dischargo  of  priftonur  bailed. 
2048.  Order   sabstitnted   for  writ  of 

dictchar^ ;  service  and  effect 

thereof. 
S049.  Enforcing  order  for  discharge  ; 

penalty,  et<;. 
9030.  when  prisoner  discharged  not 

to  be  re-imprisoned ;  when  be 

may  be. 
S051.  Penalty  for  violating  the   last 

section. 
2052.  Id.;    for    concealing    prisoner, 

etc.,  to  avoid  writ. 
2063.  Id.;  for  aiding,  etc. 
2054.  Warrant  to  bring  np  prisoner 

abont  being  removed. 
20tt.  When  offender  to  be  arretted. 
2056.  Bxecution  of  warrant ;  proceed- 
ings to  relievo  prisoner. 
9057.  Id.;  proceedings  to  panish  olten- 

dcr. 
2058.  When  appeal  may  be  taken  in 

cases  under  this  article. 
2039.  Id.;  by  people. 
2000.  Prisoner  who  appeals  may  be 

admitted  lo  bail. 
2061.  Id.;  recognizance,  etc. 
20(52.  Id.;  on  appeal  to  court  of  ap- 
peals. 
2063.  Custody  of  prisoner   nntil   he 

gives  bail. 
9064.  When  recognizance  to  be  valid 

for  an  aujoiirnment,  etc. 
2066.  Penalty   for   refusing  copy  of 

process,  etc. 
9066.  Application  of   thi^  article  to 

other  writs  of  habeas  corpus. 


I  2016.  Who  entitled  to  prosecute 
writs. 

2016.  When  neither  writ  shall  be 

lowed. 

2017.  ApplicjUion  ;  how  and  to  whom 

made. 
9018.  Application  In  another  county  ; 
proof  required. 

2019.  Contents  of  petition. 

2020.  When  writ  must  be  granted ; 

penalty  for  refusing. 
2031.  Form  of  writ  of  habeas  corpus. 
9022.  Form  of  writ  of  certiorari. 
2ftj8.  When    writ   returnable   before 

another  Judge. 

9024.  When  writ  sumcient. 

9025.  When  writ  to  Issue  without  ap- 

plication 

2026.  Return;  its  contents. 

9097.  Habeas  corpus ;  body  of  pris- 
oner to  be  prodQced,  unless, 
etc. 

9028.  Proceedings  on  disobedience  of 
writ. 

2020.  Id. ;  precept  to  bring  np  prisoner. 

9080.  Id.;  power  of  county  may  be 
called. 

9031.  Proceedings  on  return  of  habeas 
corpus. 

9(^2.  When  prisoner  to  be  remanded. 

2083.  When  to  be  discharged  in  civil 
cases. 

9084.  The  last  section  qualified. 

2035.  Proceedings  on  irregular  com- 
mitment. 

9036.  Id.;  when  prisoner  may  be  com- 

mitted to  another  omccr. 

9037.  Custody  of  prisoner  pending  the 

proceedings. 

9038.  Notice  to  person  interested  in 

detention. 

2030  Prisoner  may  controvert  return  ; 
proofs  thereupon. 

9010.  Proceedings  upon  sickness,  etc., 
of  priaoner. 

9041.  When  certiorari  to  issue  on  ap- 
plication for  habeas  corpus. 

§  2016.  A  person  imprisoned  or  restrained  in  his  liberty,  within 
tbe  State,  for  any  cayse,  or  upon  any  pretence,  is  entitled,  except  m  one  of 
the  cases  specified  m  the  next  section,  to  a  writ  of  habeas  corpus,  or  a  writ 
of  certioiari,  as  prescribed  in  tiiis  article,  for  the  purpose  of  inquiring  into 
the  cause  of  the  imprisonment  or  restraint,  and,  in  a  case  prescribed  by  law, 
of  deiiFering  him  therefrom.     A  writ  of  habeas  coi7>as  may  be  issued  and 
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■erred  under  this  section,  on  the  firat  day  of  the  week,  uommonly  called 
Sunday  ;  but  it  cannot  be  made  returnable  on  that  day. 

§  2016.  A  person  is  not  entitled  to  either  of  the  writs  specifiod  in  the 
last  section,  in  either  of  the  following  ca^es : 

1.  Where  he  has  been  committed,  or  is  detained,  by  virtue  of  a  mandate, 
Issued  by  a  court  ov  a  judge  of  the  United  States,  in  a  case  where  such  cdurts 
or  judges  have  exclusive  jurisdiction  under  the  laws  of  the  United  Stales, 
or  have  acquired  exclusive  jurisdiction  by  the  commencement  of  legal  pro- 
ceedings in  such  a  court. 

2.  Where  he  has  been  committed,  or  is  detained,  by  virtue  of  the  final 
judgment  or  decree,  of  a  competent  tribuual  of  civil  or  criminal  jurisdic- 
tion; or  the  final  order  of  such  a  tribunal,  made  in  a  special  proceeding, 
instituted  for  any  cause,  except  to  punish  him  for  a  contempt ;  or  by  virtue 
of  an  execution  or  other  process,  issued  upon  such  a  judgment,  decree,  or 
final  order. 

^  2017.  Application  for  the  writ  must  be  made,  by  a  written  petition, 
signed,  either  by  the  person  for  whose  relief  it  is  intended,  or  by  tome  per- 
aon  in  his  behalf,  to  either  of  the  following  courts  or  officers  : 

1.  The  supreme  court,  at  a  special  or  general  term  thereof,  where 
the  prisoner  is  detained  within  the  judicial  district  within  which  the  term 
is  held. 

2.  A  justice  of  the  supreme  court,  in  any  part  of  the  State. 

8.  An  officer  authorized  to  perform  the  duties  of  a  justice  of  the 
supreme  court  at  ciiambers,  being  or  residing  within  the  city  or  county, 
where  the  prisoner  is  detained  ;  or,  if  tiiere  is  no  such  officer  within  that 
city  or  county,  capable  of  acting,  or,  if  all  those  who  are  capable  of  acting 
and  authorized  to  grant  the  writ,  are  absent,  or  have  refused  to  grant  it, 
then  to  an  officer,  authorized  to  perform  those  duties,  residing  iu  an  adjoin- 
lag  county. 

g  2018.  Where  application  for  either  writ  is  made  as  prescribed  ia  sub- 
division third  of  the  last  section,  without  the  county  where  the  prisoner  1.4 
detained,  the  officer  must  require  proof,  by  the  oath  of  the  person  applying, 
oi*by  other  sufficient  evidence,  of  the  facts  which  authorize  him  to  act  usi 
therein  prescribed  ;  and  if  a  judge  in  that  county,  authorized  to  grant  the 
writ,  is  said  to  be  incapable  of  acting,  the  cause  of  the  incapacity  must  be 
specially  set  forth.  If  such  proof  is  not  produced,  the  application  must  bo 
denied. 

§  2019.  The  petition  must  be  verified  by  the  oath  of  the  petitioner,  to 
the  effect  that  he  believes  it  to  be  true  ;  and  must  state,  in  substance  : 

1.  That  the  person,  in  whose  behalf  the  writ  is  applied  for,  is  imprisoned, 
or  restrained  in  his  liberty  ;  the  place  where,  unless  it  is  unknown,  and  the 
officer  or  person  by  whom,  he  is  so  imprisoned  or  restrained,  naming  both 
parties,  if  their  names  are  known,  and  describing  either  party,  whose  name 
is  unknown. 

2.  That  he  has  not  been  committed,  and  is  not  detained,  by  virtue  of  anj 
judgment,  decree,  final  order,  or  process,  specified  in  section  two  thousand 
and  sixteen  of  this  act. 

3.  The  cause  or  pretence  of  the  imprisonment  or  restraint,  according  to 
the  best  knowledge  and  belief  of  the  petitioner. 

4.  If  the  imprisonment  or  restraint  is    by  virtue  of  a  mandate,  a  oopj 
thereof  mus't  be  annexed  to  the  petition  ;  unless  the  petitioner  avers,  either, 
that  by  reason  of  il  e  removal  or  concealment  of  the  prisoner  before  the  ap 
pUoation,  a  demanc   of  such  a  copy  oouid  not  be  made,  or  that  such  • 
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demand  was  made,  and  the  legal  fees  for  the  copy  were  tendered  to  tbi 
officer  or  other  person,  having  the  prisoner  in  his  custody,  and  that  the 
copy  was  refused. 

6.  If  the  imprisonment  is  alleged  to  be  illegal,  the  petition  must  state 
in  what  the  alleged  illegality  consists. 

6.  It  must  specify  whether  the  petitioner  applies  for  the  writ  of  habeaf 
oorpus,  or  for  the  writ  of  certiorari. 

§  2020.  A  court  or  a  judge,  authorized  to  grant  either  writ,  must  grant 
it  without  delay,  whenever  a  petition  therefor  is  presented,  as  prescribed  in 
the  foregoing  sections  of  this  article,  unless  it  appears,  from  the  petition 
itself,  or  the  documents  annexed  thereto,  that  the  petitioner  is  prohibited 
by  law  from  prosecuting  the  writ.  For  a  violation  of  this  section,  a  judge, 
or,  if  the  application  was  made  to  a  court,  eacli  member  of  the  court,  who 
assents  to  the  violation,  forfeits  to  the  prisoner  one  thousand  dollars,  to  be 
recovered  by  an  action  m  his  name,  or  in  the  name  of  the  petitioner  to  bis 
use. 

g  2021.  The  writ  of  habeas  corpus,  issued  as  prescribed  in  this  article, 
must  be  substantially  in  the  following  form,  the  blanks  being  properly 
filled  up: 

"  The  People  of  the  State  of  New  York, 
To  the  Sheriff  of,"  etc.  [or  *'  to  A.  B.'»] 

**  We  command  you,  that  you  have  the  body  of  G.  O.,  by  yon  imprisoned 
and  detained,  as  it  is  said,  together  with  the  time  and  cause  of  such  impris* 
onment  and  detention,  by  whatsoever  name  the  said  G.  D.  is  called  or 
charged,  before ,"  ["  the  supreme  court,  at  a  special  "  (or  "  gen- 
eral ")  "  term  thereof,  to  be  held,"  or  "  E.  F.»  justice  of  the  supreme  court," 

or  otherwise,  as  the  case  may   be,]  "  at ^  on ," 

[or  **  hnraediately  after  the  receipt  of  this  writ,"]  "  to  do  and  receive  what 
shall  then  and  there  be  considered,  concerning  the  said  G.  D.  '  And  have 
you  then  the?e  this  writ. 

"  Witness, ,  one  of  the  justices  "  (or  *'  judges  ")  "  of  the 

paid  court,"  [or  **  county  judge,"  or  otherwise,  as  the  case  may  be.]  "  the 

— — day  of ,  in   the  year   eighteen   hundred 

and ." 

g  2022.  The  writ  of  certiorari,  issued  as  prescribed  in  this  article,  mutt 
be  substantially  in  the  following  form,  the  blanks  being  properly  filled 
up  : 

"  The  People  of  the  State  of  New  York, 
To  the  Sheriff  of,"  etc.  [or  *'to  A.  B."] 

"  We  command  you,  that  you  certify  fully  and  at  large,  to : ," 

r**the  supreme  court,  at  a  special "  (or  "  general ")  "  term  thereof,  to  be 
neld,'*  or  "  £.  F.,  justice  of  the  supreme  court,"  or  otherwise,  as  the  case 

may  be,]  "  at ,  on ,"  [or  *'  immediately  after 

tlM  receipt  of  this  writ,"]  "  the  day  and  cause  of  the  imprisonment  of  G.  D., 
by  you  detained,  as  it  is  said,  by  whatsoever  name  the  said  G.  D.  is  called 
or  charged.     And  have  you  then  there  this  writ. 

"  Witness, ,  one  of  the  justices"  (or  "judges")  **of  the 

said  court,"  [or  **  county  judge,"  or  otherwise,  as  'ihe  case  oaay  be,]  "  the 

dav  of ,  in  the   vear  eighteen   hundred 

and ." 

^  2023.  If  application  for  either  writ  is  made  to  the  supreme  court,  or 
to  a  justice  thereof,  in  a  county  other  than  that  where  the  person  is  impris* 
oned  or  confined,  the  writ  may  be  made  returnable,  in  its  or  his  discretion 
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before  any  judge  authorized  to  grant  it,  in  the  county  of  the  imprisoLment 
or  confinement. 

§  2024.  The  writ  of  habeas  corpus  or  the  writ  of  certiorari  shall  not  be 
disobeyed,  for  any  defect  of  form,  and  particult^rly  in  either  of  the  follow, 
ing  cases : 

1.  If  the  person  having  the  custody  of  the  prisoner,  is  designated,  either 
by  his  name  of  office,  if  he  has  one,  or  by  his  own  name  ;  or,  if  both  names 
are  unlcnown  or  uncertain,  by  an  assumed  appellation.  Any  person,  upon 
whom  the  writ  is  served,  is  deemed  to  be  the  person  to  whom  it  is  directed, 
a.though  it  is  directed  to  him  by  a  wrong  name  or  description,  or  to  another 
person. 

2.  If  the  prisoner  directed  to  be  produced,  is  designated  by  name,  or 
otherwise  described  in  any  way,  so  as  to  be  identified  as  the  person  in- 
tended. 

§  2026.  Where  a  justice  of  the  supreme  court,  in  court  or  out  of  court, 
has  evidence,  in  a  judicial  proceeding  taken  before  him,  that  any  person  u 
illegally  imprisoned  or  restrained  in  his  liberty,  within  the  State ;  or  where 
any  other  judge,  authorized  by  this  article  to  grant  the  writs,  has  evidence, 
in  like  manner,  that  any  person  is  thus  imprisoned  or  restrained,  within  the 
county  where  the  judge  resides  ;  he  must  issue  a  writ  of  habeas  corpus  or  a 
writ  of  certiorari,  for  the  relief  of  that  person,  although  no  application 
therefor  has  been  made. 

§  2026.  The  person  upon  whom  either  writ  has  been  duly  served,  must 
ftate,  plainly  and  unequivocally,  in  his  return : 

1.  Whether  or  not,  at  the  time  when  the  writ  was  served,  or  at  any  time 
theretofore  or  thereafter,  he  had  in  his  custody,  or  under  his  power  or  re- 
straint, the  person  for  whose  relief  the  writ  was  issued. 

2.  If  he  so  had  that  person,  when  the  writ  was  served,  and  still  has  him, 
the  authonty.and  .true  cause  of  the  imprisonment  or  restraint,  setting  it 
forth  at  length.  If  the  prisoner  is  detained  by  virtue  of  a  mandate,  or 
other  written  authonty,  a  copy  thereof  must  be  annexed  to  the  return,  and, 
upon  the  return  of  the  wrir,  the  original  must  be  produced,  and  exhibited 
to  the  court  or  judge. 

8.  If  he  so  had  the  prisoner  at  any  time,  but  has  transferred  the  custody 
or  rf/*traint  of  him  to  another,  the  return  must  conform  to  the  return  re- 
q'iVed  by  the  second  subdivision  of  this  section,  except  that  the  substance 
of  %he  mandate  or  other  written  authority  may  be  given,  if  the  original  is 
no  longer  in  his  hands ;  and  that  the  return  must  state  particularly  to  whom, 
at  what  time,  for  what  cause,  and  by  what  authority,  the  transfer  was 
made. 

The  return  must  be  signed  by  the  person  making  it,  and,  unless  he  is  a 
■worn  pnblic  officer,  and  makes  his  return  in  his  official  capacity,  it  must  be 
verified  by  his  oath. 

§  2027.  The  person,  upon  whom  a  writ  of  habeas  corpus  has  been  duly 
served,  must  also  bring  up  the  body  of  the  prisoner  rn  his  custody,  accord- 
ing to  the  command  of  the  writ ;  unless  he  states,  in  his  return,  that  the 
prisoner  is  so  sick  or  infirm,  that  the  production  of  him  would  endanger  his 
life  or  his  health. 

§  2028.  Where  a  person,  who  has  been  duly  served  with  either  writ, 
refuses  or  neglects,  without  sufficient  cause  shown  by  him,  fully  to  obey  it, 
as  prescribed  in  the  last  two  sections,  the  court  or  judge,  before  which  or 
whom  it  is  made  returnable,  upon  proof  of  the  due  service  thereof,  must 
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forthiritk  issue  a  warrant  of  attachment,  directed  generally  to  the  sheriff  of 
any  county  where  the  delinquent  may  be  found,  or,  if  the  delinqent  is  a 
■heriff,  to  any  coroner  of  his  county,  or  to  a  particular  person  specially 
appointed  to  execute  the  warrant,  and  designated  therein ;  commanding 
such  officer  or  other  person  forthwith  to  apprehend  the  delinquent,  and 
bring  him  before  the  court  or  judge.  Upon  the  delinquent  being  so  brought 
up,  an  order  must  be  made,  committing  him  to  close  custody  in  tlie  jail  of 
the  county  in  which  the  court  or  judge  is ;  or,  if  he  is  a  sheriff,  m  the  jail 
of  a  county,  other  than  his  own,  designated  in  the  order;  and,  in  cither  case, 
without  being  allowed  the  liberties  of  the  jail.  The  order  must  direct  that 
he  stand  committed,  until  he  makes  return  to  the  writ,  and  complies  with 
any  order,  which  maybe  made  by  the  court  or  judge,  in  relation  to  the 
person  for  whose  relief  the  writ  was  issued. 

§  2029.  The  court  or  judge  may  also,  in  its  or  his  discretion,  at  the  time 
when  the  warant  of  attachment  is  issued,  or  afterwards,  issue  a  precept  to 
the  sheriff,  coroner,  or  other  person,  to  whom  the  warrant  is  directed,  com- 
manding him  forth witli  to  bring  before  the  court  or  judge  the  person  for 
Whose  benefit  the  writ  was  granted,  who  must  thereafter  remain  in  the 
custody  of  the  officer  or  person  executing  the  precept,  until  discharged, 
bailed,  or  remanded,  as  the  court  or  judge  directs. 

§  2030.  The  sheriff,  coroner,  or  other  person,  to  whom  a  warrant  of 
attachment  or  precept  is  directed,  as  prescribed  in  either  of  the  last  two 
sections,  may,  in  the  execution  thereof,  call  to  his  aid  the  power  of  the 
county,  as  a  sheriff  may  do,  in  the  execution  of  a  mandate  issued  from  a 
court  of  record. 

§  2031.  The  court  or  judge,  before  which  or  whom  a  prisoner  is  brougbit 
by  virtue  of  a  writ  of  habeas  corpus,  issued  as  prescribed  in  this  article, 
must,  immediately  after  the  return  of  the  writ,  examine  into  the  tav.ts 
alleged  in  the  return,  and  into  the  cause  of  the  imprisonment  or  restraint  of 
the  prisoner;  and  must  make  a  final  ordjr  to  discharge  him  therefrom,  if 
no  lawful!  cause  for  the  imprisonment  or  restrain,  or  for  the  continuance 
thereof,  is  shown  ;  whether  the  same  was  upon  a  commitment  for  an  actual 
or  supposed  criminal  matter,  or  for  some  other  cause. 

g  2032„  The  court  or  judge  must  forthwith  make  a  final  order  to  remand 
the  prisoner,  if  it  appears  that  he  is  detained  in  custody  for  either  of  the 
following  causes,  and  that  the  time  for  which  he  may  legally  be  so  detained 
has  not  expired : 

1.  By  virtue  of  a  mandate  issued  by  a  court  or  a  judge  of  the  United 
States,  iu  a  case  where  such  courts  or  judges  have  exclusive  jurisdiction. 

'2.  By  virtue  of  the  final  judgment  or  decree  of  a  competent  tribunal,  of 
civil  or  criminal  jurisdiction  ;  or  the  final  order  of  such  a  tribunal,  made  in 
a  special  proceeding,  instituted  for  any  cause,  except  tu  punish  him  for  a 
contempt ;  or  by  virtue  of  an  execution  or  other  process,  issued  upon  such 
a  judgment,  decree,  or  final  order. 

8  For  a  criminal  contempt,  defined  in  section  eight  of  this  act,  and  spe- 
cially and  plainly  charged  in  a  commitment,  made  by  a  court,  officer,  or 
body,  having  authority  to  commit  for  the  contempt  so  charged. 

§  2033.  If  it  appears  upon  the  return,  that  the  prisoner  is  in  custody  by 
virtue  of  a  mandate  in  a  civil  cause,  he  can  be  discharged,  only  in  one  of 
the  following  cases : 

1.  Where  the  jurisdiction  of  the  court  which,  or  of  the  officer  who, 
Usued  the  mandate,  has  been  exceeded,  either  as  to  matter,  place,  sum,  er 
person. 
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2.  Where,  although  the  original  iraprisonmeDt  was  lawful,  yet  by  sooM 
act,  omission,  or  e\%nt,  which  has  taken  place  afterwards,  the  prisoner  hai 
become  entitled  to  be  discharged. 

3.  Where  the  mandate  is  defective  in  a  matter  of  substance  required  bi 
law,  rendering  it  void. 

4.  Where  the  mandate,  although -in  proper  form,  was  issued  in  a<case 
not  allowed  by  law. 

5.  Where  the  person,  having  the  custody  of  the  prisoner  under  the  man- 
date, is  not  the  person  empowered  by  law  to  detain  him. 

6.  Where  the  mandate  is  not  authorized  by  a  judgment,  decree,  or  order 
of  a  court,  or  by  a  provision  of  law.  ^ 

§  2034.  But  a  court  or  judge,  upon  the  return  of  a  wr.t  issued  as  pre- 
;scribed  in  this  article,  shall  not  inquire  into  the  legality  or  justice  of  any 
imandate,  judgment,  decree,  or  final  order,  specified  in  the  last  section  but 
•one,  except  as  therein  stated. 

§  2036.  If  it  appears  that  the  prisoner  has  been  legally  committed  for  a 
•criminal  offence,  or  if  he  appears,  by  the  testimony  offered  with  the  return, 
or  upon  the  bearing  thereof,  to  be  guilty  of  such  an  offence,  although  the 
commitment  is  irregular,  the  court  or  judge,  before  which  or  whom  he  is 
brought,  must  forthwith  make  a-finul  order,  to  discharge  him  upon  his  giv- 
ing bail,  if  the  case  is  bailable;  or,  if  it  is  not  bailable,  to  remand  him. 
Where  bail  U  given  pursuant  to  an  order,  made  as  prescribed  in  this  sec- 
tion,  the  proceedings  are  the  sstfne  as  upon  the  return  to  a  writ  of  certiorari, 
where  it  appears  that  the  prisoner  is  entitled  to  be  bailed. 

§  2036.  Where  a  prisoner  is  not  entitled  to  his  discharge,  and  is  not 
bailed,  he  must  be  remanded  to  the  custody,  or  placed  under  the  restraint, 
from  wtiich  he  was  taken,  unless  the  person,  in  whose  custody  or  under 
whose  restraint  he  was,  is  not  lawfully  entitled  thereto  ;  m  which  case,  the 
order  remanding  him  must  commit  him  to  the  custody  of  the  officer  or  per- 
son so  entitled. 

§  2037*  Pending  the  proceedings,  and  before  a- final  order  is  made  upon 
the  return",  the  court  or  judge,  before  which  or  whom  the  prisoner  is  brought, 
may  either  commit  him  to  the  custody  of  the  sheriff  of  the  county  wherein 
the  proceedings  are  pending,  or  place  him  in  such  care  or  custody,  as  hia 
age  and  other  circumstances  require. 

§  2038.  Where  it  appears,  from  the  return  to  either  writ,  that  the  pris- 
>oner  is- in  custody  by  virtue  of  a  mandate,  an  order  for  his  discharge  shall 
iDot  be  made,  until  notice  of  the  time  when,  and  the  place  where,  the  writ 
iis  returnable,  or  to  which  the  hearing  has  been  adjourned,  as  the  case  may 
Ibe,  has  been  either  personally  served,  eight  days  previously,  or  given  in 
«uch  other  manner,  and  for  such  previous  length  of  time,  as  the  court  or 
judge  prescribes,  as  follows  : 

1.  Where  the  mandate  was  issued  or  made  in  a  civil  action  3r  special  pro- 
ceeding, to  the  person  who  has  an  interest  in  continuing  the  imprisonment 
or  restraint,  or  his  attorney.  . 

2.  In  every  other  case,  to  the  district-attorney  of  the  county,  within  which 
the  prisoner  was  detained,  at  the  time  when  the  writ  was  served. 

For  the  purpose  of  an  appeal,  the  person  to  whom  notice  is  given,  as  pre- 
scribed in  the  first  subdivision  of  this  section,  becomes  a  party  to  the  spe- 
cial proceeding. 

§  2039.  A  prisoner,  produced  upon  the  return  of  a  writ  of  habeas  cor- 
pUA,  may,  under  oath,  deny  any  material  allegation  of  the  return,  or  makf 
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any  allegation  df  fact,  showing  either  that  his  imprisonroent  or  detention  U 
Hnlawful,  or  that  he  is  entitled  to  his  discharge.  Tliereupon  the  court  oi 
judge  must  proceed,  in  a  summary  way,  to  hear  tlie  evidence,  produced  in 
support  of  or  against  the  imprisonment  or  detention,  and  to  dispose  of  t!ie 
prisoner  as  the  jugtice  of  the  case  requires. 

§  2040.  Where  the  return  to  a  Writ  of  habeas  corpus  states  that  the 
prisoner  is  so  sick  or  infirm,  that  the  production  of  him  would  endanger  his 
life  or  health,  and  the  return  is  otherwise  suQ^ciont,  the  court  or  judge,  if 
satisfied  of  the  truth  of  that  statement,  must  decide  upon  the  return,  and 
dispose  of  the  matter,  as  if  a  writ  of  certiorari  had  been  issued. 

g  2041.  Where  an  application  is  made  for  a  Writ  of  habeas  corpus,  as 
prescribed  in  this  article,  and  it  appears  to  the  court  or  judge,  upon  the 
petition  and  the  documents  annexed  thereto,  that  the  cause  or  offence,  for 
which  the  party  is  imprisoned  or  detained,  is  not  bailable,  a  writ  of  certi« 
orari  may  be  granted,  instead  of  a  writ  of  habeas  corpus,  as  if  the  applica- 
tion had  been  made  for  the  former  writ. 

§  2042.  Upon  the  return  to  such  a  writ  of  certiorari,  the  court  or  judge, 
before  which  or  whom  it  is  returnable,  must  proceed  as  upon  a  return  to  a 
writ  of  habeas  corpus,  and  must  hear  the  proofs  of  the  parties,  in  support 
of  and  against  the  return. 

§  2043.  If  it  appears,   that  the  prisoner  is  unlawfully  imprisoned  or 
restrained  in  his  hberty,  the  court  or  judge  must  make  a  final  order,  dis- 
charging him  forthwith.     If  it  appears  that  he  is  lawfully  imprisoned  or 
'  letained,  and  is  not  entitled  to  be  bailed,  the  court  or  judge  must  make  a 
final  order,  dismissing  the  proceedings. 

§  2044.  Notwithstanding  a  writ  of  certiorari  has  been  issued,  or 
returned,  as  prescribed  in  this  article,  the  court  or  judge,  before  which  or 
whom  it  is  returnable,  may  issue  a  writ  of  habeas  corpus,  which  is,  in  all 
respects,  subject  to  the  foregoing  provisions  of  this  article,  relating  to  the 
latter  writ.  If  the  court  or  judge  refuses  a  writ  of  certiorari,  or,  upon  the 
return  thereof,  refuses  to  discharge  the  prisoner,  the  latter  may  claim,  and 
is  entitled  to,  the  writ  of  habeas  corpus,  as  prescribed  in  this  article. 

§  2045.  If,  upon  the  return  to  a  writ  of  certiorari,  issued  as  prescribed 
in  this  article,  it  appears,  that  the  person  imprisoned  or  detained  is  entitled 
to  be  bailed,  the  court  or  judge  must  make  a  final  order,  fixing  the  sum  in 
which  he  is  to  be  admitted  to  bail ;  specifying  the  court,  and  the  term 
thereof,  at  which  he  is  required  to  appear ;  and  directing  his  di»»charge, 
upon  bail  being  given  accordingly,  as  required  by  law.  If  sufiicient  bail  is 
immediately  offered,  the  court  or  judge  must  take  it ;  otherwine,  bail  may 
be  given  afterwards,  as  prescribed  in  the  next  section. 

§  2046.  Upon  the  production  of  the  order,  or,  if  it  was  made  by  a  court, 
of  a  certified  copy  thereof,  to  a  justice  of  the  supreme  court,  or  to  the 
county  judge  or  special  county  judge  of  the  county,  or  to  a  judge  of  a  supe- 
rior city  court  of  the  city,  where  the  prisoner  is  detained,  the  judge  must  take 
the  recognizance  of  the  prisoner,  with  two  sureties,  in  the  sum  so  fixed,  con- 
ditioned for  the  appearance  of  the  prisoner,  as  prescribed  in  the  order. 
Each  person,  offering  himself  as  a  surety,  must  show,  by  his  oath  to  the 
satisfaction  of  the  judge,  that  he  is  a  householder  in  the  county,  and  worth 
twice  the  sum  in  which  he  is  required  lo  be  bound,  over  and  above  all  de- 
mands against  him.  It  is  not  necessary  that  the  prisoner  should  appear  in 
person  before  the  j'idge,  to  acknowledge  the  recognizjincc ;  but  it  may  be 
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acknoivledged  by  the  prisoner,  and  certified,  in  like  manner  as  a  deed  to  l>« 
recorded  in  the  county. 

§  2047.  The  judge  must  immediately  file  the  recognizance  with  tlie  clerk 
of  the  court,  before  which  the  prisoner  is  bound  to  appear.  He  must  also 
jijrtke  a  certificate  upon  the  crder,  or  tlie  certified  copy  thereof,  to  the 
effect  that  it  has  been  complied  with.  Upon  production  of  the  certificate, 
the  prisoner  is  entitled  to  his  discharge  from  impiisonment^  for  any  cause 
stated  in  the  return  to  the  c«rtiorari. 

§  2048.  The  writ  of  discharge  is  abolished.  A  final  order  to  discharge  a 
prisoner,  made  as  prescribed  in  this  article,  may  be  served  in  like  manner 
as  an  injunction  order,  and  when  so  served,  it  may  be  enforced  in  the  same 
manner  as  a  final  judgment  in  a  civil  action,  except  where  special  provision 
for  its  enforcement  is  otherwise  made  in  this  act.  Where  such  an  order 
directs  a  discharge,  upon  giving  bail,  the  service  thereof  is  not  complete  un- 
til service  of  the  certificate,  or  other  proof  prescribed  by  law,  showing  that 
bail  has  been  given,  as  required  thereby. 

§  2049;  Obedience  to  a  final  order  to  discharge  a  prisoner,  made  as  pre- 
scribed in  this  article,  may  be  enforced  by  the  court  which,  or  the  judge 
who,  mand  the  same,  by  attachment,  as  for  a  neglect  to  make  a  return  to  a 
writ  of  habeas  corpus,  and  with  like  effect.  A  person  guilty  of  such  dis- 
obedience forfeits,  to  the  prisoner  aggrieved,  one  thousand  two  hundred  and 
fifty  dollars,  in  addition  to  the  damages  which  the  latter  sustains. 

§  2060.  A  prisone^,  who  has  been  discharged  by  a  final  order,  made 
upon  a  writ  of  habeas  corpus  or  certiorari,  issued  as  prescribed  in  this  arti- 
cle, shall  not  be  again  imprisoned,  restrained  or  kept  in  custody,  for  the 
same  cause.  But  it  is  not  deemed  to  be  the  same  cause,  in  either  of  the 
following  cases: 

1.  Where  he  has  been  discharged  from  a  committment  on  a  criminal 
charge ;  and  is  afterwards  committed  for  the  same  ofl'ence,  by  the  lawful 
order  or  other  mandate  of  the  court,  wherein  he  was  bound  by  recognizance 
to  appear,  or  in  which  he  has  been  indicted  or  convicted  for  the  same 
offence. 

2.  Where  he  has  been  discharged,  in  a  criminal  cause,  for  defect  of  proof, 
or  for  a  material  defect  in  the  committment ;  and  is  afterwards  arrested  on 
sufficient  proof,  and  committed  by  a  lawful  mandate,  for  the  same  offence. 

3.  Where  he  has  been  discharged,  in  a  civil  action  or  special  proceeding, 
for  an  illegality  in  the  judgment,  final  order,  or  other  mandate,  as  prescribed 
in  this  article ;  and  is  afterwards  imprisoned,  by  virtue  of  a  lawful  judg- 
ment, final  order,  or  other  mandate,  for  the  same  cause  of  action. 

4.  Wher«  he  has  been  discharged,  in  a  civil  action  ur  special  proceeding, 
from  imprisonment  by  virtue  of  an  order  of  arrest ;  and  is  afterwards  taken 
in  execution,  or  other  final  process,  in  the  same  action  or  special  proceed- 
ing, or  arrested  in  another  action  or  special  proceeding,  afcer  the  first  was 
discontinued. 

§  2051.  If  a  court,  or  a  judge,  or  any  other  person,  in  the  execution  of  a 
judgment,  order  or  other  mandate,  or  otherwise,  knowingly  violates,  causes 
to  be  violated,  or  assists  in  the  violation  of,  the  last  section,  he,  or  if  the 
act  or  omission  was  that  of  a  court,  each  member  of  the  court  assenting 
thereto,  forfeits,  to  the  prisoner  aggrieved,  one  thousand  two  hundred  and 
fifty  dollars.  He  is  also  guilty  of  a  misdemeanor,  and,  upon  conviction 
thereof,  shall  be  punished  by  fine,  not  exceeding  one  thousand  dollars,  or  by 
inaprisonment,  not  exceeding  six  months,  or  by  both,  in  the  discretion  of  th« 
oourt. 
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g  ^062*  An  j  one,  baving  in  his  custody,  or  under  his  power,  a  person 
entitled  to  a  writ  of  habeas  corpus  or  a  writ  of  certiorari,  as  prescribed  ia 
this  article,  or  a  person  for  whose  relief  a  writ  of  habeas  corpus  or  a  writ  of 
certiorari  has  been  duly  issued,  as  prescribed  in  this  article,  who,  with  in- 
tent to  elude  the  service  of  the  writ^  or  to  avoid  the  effect  thereof,  trans- 
fers the  prisoner  to  the  custody,  or  places  him  under  the  power  or  control, 
of  another,  or  conceals  him,  or  changes  the  place  of  his  confinement,  is 
guilty  of  a  misdemeanor  ;  and,  upon  conviction  thereof,  shall  be  punished^ 
Hs  specified  in  the  last  section.  ^ 

g  2063.  A  person  who  knowingly  assists  in  the  violation  of  the  last- 
ilsection,  is  guilty  of  a  misdemeanor ;  and,  upon  conviction  thereof,  shall  be' 
punished  as  specified  in  the  last  section  but  one. 

§  2064.  Where  it  appears,  by  proof  satisfactory  to  a  court  or  judge, 
authorized  to  grant  either  writ,  that  a  person  is  held  in  unlawful  confine- 
ment or  custody,  and  that  there  is  good  reason  to  believe,  that  he  will  be 
carried  out  of  the  State,  or  suffer  irreparable  injury,  before  he  can  be  re- 
lieved by  a  writ  of  habeas  corpus  or  a  writ  of  certiorari ;  the  court  or  judge 
must  issue  a  warrant,  reciting  the  facts,  directed  to  a  particular  sheriff,  or 
generally  to  any  sheriff  or  constable,  or  to  a  person  specially  designated 
therein ;  and  commanding  him  to  take,  and  forthwith  to  bring  before  the 
court  or  judge,  the  prisoner,  to  be  dealt  with  according  to  law.  If  the 
warrant  is  issued  by  a  court,  it  must  be  under  the  seal  thereof ;  if.  by  a 
judge,  it  must  be  under  his  hand. 

§  2055.  Where  the  proof,  specified  in  the  last  section,  is  also  sufficient 
to  justify  an  arrest  of  the  person  having  the  prisoner  in  his  custody,  as  for 
a  criminal  offence,  committed  in  taking  or  detaining  him,  the  warrant  must 
also  contain  a  direction  to  arrest  that  person,  for  the  offence. 

g  206€f.  The  officer  or  other  person,  to  whom  the  warrant  is  directed 
and  delivered,  must  execute  it  by  bringing  the  prisoner  therein  named,  aud 
also,  if  so  commanded  in  the  warrant,  the  person  who  detains  him,  before 
the  court  or  judge  issuing  it;  and  thereupon  the  person  detaining  the  pris- 
oner must  make  a  return,  in  like  manner,  and  the  like  proceedings  must  be 
taken,  as  if  a  writ  of  habeas  corpus  had  been  issued  in  the  first  instance. 

§  2067.  If  the  person,  having  the  prisoner  in  his  custody,  is  brought 
before  the  court  or  judge,  as  for  a  criminal  offence,  he  is  entitled  to  be  ex- 
amined, and  must  be  committed,  bailed,  or  discharged,  by  the  court  or  judge, 
as  in  any  other  criminal  case  of  the  same  nature. 

§  2068.  An  appeal  may  be  taken  from  an  order  refusing  to  grant  a  writ 
of  habeas  corpus,  or  a  writ  of  certiorari,  as  prescribed  in  this  article,  or 
from  a  final  order,  made  upon  the  return  of  such  a  writ,  to  discharge  or 
remand  a  prisoner,  or  to  dismiss  the  proceedings.  Where  a  final  order  Is 
made,  to  discharge  a  prisoner,  upon  his  giving  bail,  an  appeal  therefrom 
may  be  taken,  before  bail  is  given ;  but  where  the  appeal  is  taken  by  the 
people,  the  discharge  of  the  prisoner  upon  bail  shall  not  be  stayed  thereby. 
An  appeal  dpes  not  lie,  from  an  order  of  the  court  or  judge,  before  which 
or  whom  the  writ  is  made  returnable,  except  as  prescribed  in  this  see- 
tion. 

g  2069.  An  appeal  from  a  final  order,  discharging  a  prisoner  committed 
upon  a  criminal  accusation,  for  from  the  affirmance  of  such  an  order,  may 
be  taken,  in  the  name  of  the  people,  by  the  attorney-general  or  the  distrid 
Attorney. 
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§  2060.  Where  a  prisoner,  who  stands  cimrged,  upon  a  criujinal  accusa- 
iiou,  with  a  bailuble  offence,  BV  perfected,  or  intends  to  take,  aa  appeal 
from  a  final  order  dismissing  the  proceedings,  remanding  him,  or  otherwise 
refusing  to  discharge  Iiim,  made  as  prescribed  in  this  article,  the  court  or 
judge,  upon  his  application,  either  before  or  after  the  final  order,  roust,  upoo 
such  notice  to  the  district-attorney  as  the  court  or  judge  thinks  proper,  mak« 
an  order,  fixing  the  sum  in  which  the  applicant  shall  be  admitted  to  bail, 
pending  the  appeal ;  and  thereupon,  when  his  appeal  is  perfected,  he  must 
be  admitted  to  bail  accordingly. 

§  2061.  The  recognizance  for  that  purpose  must  be  conditioned,  that 
the  prisoner  will  appear,  at  a  general  terra  of  the  appellate  court  to  be  held 
at  a  time  and  place  designated  in  the  order,  and  abide  by  and  perform  the 
judgment  or  order  of  the  appellate  court.  It  must  be  taken  and  approved 
by  a  justice  of  the  supreme  court,  or  by  the  court  or  judge  frbm  whose  or- 
der the' appeal  is  taken,  or  by  the  county  judge  of  the  county  iu  which  the 
order  was  made,  or,  in  the  city  of  New  York,  by  a  judge  of  the  court  of 
common  pleas  for  that  city  and  county.  In  all  ether  respects,  the  proceed* 
ings  are  the  same  as  prescribed  in  this  article,  where  it  appears,  upon  the 
return  of  a  writ  of  certiorari,  that  the  prisoner  is  entitled  to  be  admitted  to 
bail. 

§  2062.  Where  a  prisoner,  who  stands  charged  with  an  offence,  speci- 
fied in  the  last  section,  has  perfected  an  appeal,  to  the  court  of  appeals, 
from  a  final  order  of  the  supreme  court,  or  of  a  superior  city  court,  affirm- 
ing an  order  refusmg  his  discharge,  or  reversing  an  order  granting  his  dis- 
charge ;  the  court,  from  whose  order  the  appeal  is  taken,  or  a  judge  thereof, 
must,  Qpon  his  application,  admit  him  to  bail,  as  prescribed  in  the  last  sec- 
tion ;  except  that  the  recognizance  must  be  conditioned  to  appear,  at  s 
general  term  of  the  court  from  which  the  appeal  is  taken,  to  abide  by  and 
I>erform  its  judgment  or  order,  made  after  the  determination  of  the  appeal. 

§  2063.  Where  the  sum,  in  which  a  prisoner  shall  be  admitted  to  bail, 
has  been  fixed,  as  prescribed  in  either  of  the  last  two  sections,  he  must  re- 
main in  the  custody  of  the  sheriff  of  the  county  in  which  he  then  is,  until 
he  is  admitted  to  bail,  as  therein  prescribed ;  or,  if  he  does  not  give  the 
requisite  bail,  until  the  time  to  appeal  has  expired,  or  the  appeal  is  disposed 
of,  and  the  further  direction  of  the  court,  made  thereupon. 

§  2064.  Where  no  order  or  other  direction  of  the  court,  relating  to  the 
disposition  of  the  prisoner,  is  made  at  the  term  specified  in  a  recognizance, 
given  as  prescribed  in  section  two  thousand  and  sixty-one  or  section  two 
thousand  and  sixty-two  of  this  act,  the  mutter  is  deemed  adjourned,  without 
an  order  to  that  effect,  to  the  next  general  term  of  the  same  court ;  or,  in  the 
supreme  court,  to  the  next  general  term  thereof  to  be  held  in  the  same 
department ;  and  thereafter  to  each  successive  general  term,  until  such  an 
order  or  direction  is  made.  The  prisoner  is  bound  to  attend  at  each  suc- 
cessive general  term ;  and  the  recognizance  is  valid  for  his  attendant^  ac- 
cordingly, without  any  notice  or  other  formal  proceedings. 

§  2066*  An  ofiieer  or  other  person,  who  detains  any  one  by  virtue  of  a 
mandate,  or  other  written  authority,  must,  upon  reasonable  demand,  and 
tender  of  his  fees,  deliver  a  copy  thereof  to  any  person  who  applies  therefor, 
for  the  purpose  of  procuring  a  writ  of  habeas  corpus  or  a  writ  of  certioi-ari, 
in  behalf  of  the  prisoner.  If  he  knowingly  refuses  so  to  do,  he  forfeiu 
two  hundred  dollars  to  the  prisoner. 

ii  2066.  Xicept  m  otherwise  exprMsly  prescribed  bj  sUtute.  tb«  m^ 
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risidiis  of  this  article. apply  to  and  regulate  Uie  proceedings  upon  everjpom- 
mon  law  or  statutory  writ  of  habeas  corpus,  as  far  as  they  are  applicable; 
and  the  authority  of  a  court  or  a  judge,  to  grant  such  a  writ,  or  to  proceed 
thereupon,  by  statute  or  the  common  law,  must  be  exercised  in  conformity 
to  this  article,  in  any  case  therein  provided  for. 

ARTICLE  FOURTH. 
The  Writ  of  Mandaiiits. 


I  2067.  Kinds  of  writ ; 
writ  granted. 

When  writ  granted  at  spwial 
terra. 

Id. ;  at  general  term  of  supreme 
court. 

When  peremptory  mandamus  to 
issue  m  firi«t  instance. 

Alternative  writ ;  how  served. 

Writ;  how  returnable. 

Rftam  or  demarrer  to  first  writ. 

Return  ;  how  made. 

Motion  to  set  aside  writ. 

Contents   of  alternative  writ ; 
demarrer  thereto. 

Form  and  contents  of  return. 

Further  return  cannot  be  com- 
pelled ;  demurrer  to  reium. 


9068. 

2069. 

2070. 

2071. 
2072. 
2073. 
2074. 
2075. 
2076. 

2077. 
2078. 


how  alternative       |  2080.  Application  of  certain  provisioni 

of  chapter  sixth. 

2061.  Service  of  notice  of  filing  return, 
and  demurrer. 

2062.  Subsequent  proceedings  tha 
same  as  in  an  action. 

2088.  Issue  of  fact ;  bow  triable. 
2064.  Id.;  where  triable. 

2085.  Issue  of  law  upon  genera)  term 
mandamus ;  how  and  whert 
triable. 

2086.  Costs. 

2087.  Appeals. 

2088.  When  relator  to  recover  dam- 


ages. 

2089.  Stay  of  proceedings ;   enlarge- 

ment of  time. 

2090.  Fine  in  certain  casies. 


2079.  Issue  of  fact ;  when  it  arises. 


§  20i57.  A  writ  of  mandamus  is  either  alternative  or  peremptory.  Thi 
alternative  writ  may  be  granted  upon  au  affidavit,  or  other  written  proof, 
showing  a  proper  case  therefor ;  and  either  with  or  without  previous  no* 
tiee  of  the  application,  as  the  court  thinks  proper. 

§  2068.  Except  where  special  provision  therefor  is  otherwise  made  in 
this  article,  a  writ  t)f  mandamus  can  be  granted  only  at  a  special  term  of 
the  court.  In  the  supreme  court,  the  special  term  must  be  one  held  within 
the  judicial  district,  embracing  the  county,  wherein  an  issue  of  fact,  joined 
upon  an  alternative  writ  of  mandamus,  is  triable,  as  prescribed  in  thii 
article. 

§  2069.  A  writ  of  mandamus  may  be  granted,  at  a  general  term  of  th« 
supreme  court  only,  directed  generally  to  any  judge  holding,  or  to  hold,  a 
special  term  of  the  same  court,  or  directed  to  one  or  more  judges  of  the 
same  court,  named  therein,  in  any  case  where  such  a  writ  may  be  issued  out 
of  tlie  supreme  court,  directed  to  any  other  court,  or  to  a  judge  thereof. 
JSuch  a  writ  can  be  granted  only  at  the  general  term  of  the  judicial  departs 
ment,  embracing  the  couuLy,  wherein  the  action  is  triable,  or  the  specia) 
proceeding  is  brought,  in  the  course  of  which  the  matter  sought  to  be 
enforced  by  the  mandamus  originated,  unless  that  general  term  is  not  in 
session  ;  in  which  case,  it  may  be  granted  at  the  general  term  of  an  adjoin* 
ing  judicial  department. 

g  2070.  A  peremptory  writ  of  mandamus  may  be  issued,  in  the  first 
instance,  where  the  applicant's  right  to  the  mandamus  depends  only  upon 
questions  of  law,  and  notice  of.  the  application  has  been  given  to  a  judg^  of 
the  court,  jor  to  the  corporation,  board,  or  other  body,  officer,  or  otber  per- 
son, to  which  or  to  whom  it  is  directed.  The  notice  must  be  served,  at  least 
eight  days  before  the  application  is  heard;  unless  a  shorter  time  is 
prescribed  by  an  order  to  show  cause,  made,  where  the  application  is  to  the 
special  term,  by  the  court,  or  a  judge  thereof ;  or,  where  the  application  ii 
W  the  general  term,  by  the  general  term,  or  a  general  term  justice,  of  that 
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judicial  department.  In  such  a  case,  the  application  must  be  founded  upon 
affidavits,  or  other  written  proofs,  a  copy  of  which  must  be  served  with  the 
notice,  or  order  to  show  cause.  Where  the  court,  board,  or  other  body  to 
De  served,  consists  of  three  or  more  members,  the  notice  or  order  to  ishow 
cause,  and  the  papers  upon  which  the  application  is.  to  be  made,  may  be 
served,  as  prescribed  in  the  next  section  for  service  of  an  alternative  writ  of 
mandamus.  Except  as  prescribed  in  this  section,  or  by  special  provision 
of  law,  a  peremptory  mandamus  cannot  be  issued,  until  an  alternative  man- 
damus has  been  issued  and  duly  served,  and  the  return  day  thereof 
has  elapsed. 

§  2071.  An  alternative  writ  of  mandamus  must  be  servfed,  by  showing 
the  original  writ,  and  delivering  a  copy  thereof,  to  the  person  to  be  served. 
Where  it  is  directed  to  a  court,  or  to  the  judge  or  judges  of  a  court,  it  must 
be  served,  either  in  term  time  w  in  vacation,  upon  the  judge  or  judges  of 
the  court ;  except  that,  where  the  court  consists  of  three  or  more  judges, 
service  upon  a  majority  of  them  is  sufficient.  Where  it  is  to  be  served  upon 
a  board  or  body,  other  than  a  corporation,  service  must  be  msde  upon 
&  majority  of  the  members  thereof,  unless  the  board  or  body  was  created  by 
law,  and  has  a  chairman  or  other  presiding  officer,  appointed  pursuant  to 
law ;  in  which  case,  service  upon  him  is  sufficient.  Where  the  writ  is  to  be 
served  upon  a  corporation,  service  thereof  may  be  made  upon  any  officer, 
upon  whom  a  summons,  issued  out  of  the  supreme  court,  may  be  served. 
Where  one  or  more  of  the  persons,  upon  whom  to  make  service,  as 
•  prescribed  in  this  section,  cannot,  after  due  diligence,  be  found,  the  exhibi- 
tion of  the  original  writ  may  be  dispensed  with,  and  service  may  be  made 
upon  him  or  them,  as  prescribed  l)y  law  for  the  service  of  a  summons, 
issued  out  of  the  supreme  court. 

§  2072.  An  alternative  writ  must  be  made  returnable  twenty  days  after 
the  service  thereof,  at  the  office  of  the  clerk  of  the  court,  or,  in  the  suprenie 
court,  the  clerk  of  the  county,  designated  therein,  in  which  an  issue  of  fact 
joined  thereupon  is  triable.  A  peremptory  writ  must  be  made  returnable 
ftt  a  general  or  a  special  term,  designated  therein,  to  which  application  for 
the  alternative  writ  might  have  been  made. 

§  2073.  Where  the  fir.st  writ  of  mandamus  has  been  duly  served,  a 
return  must  be  made  to  the  same,  as  therein  required,  unless  it  is  an  alter- 
native writ,  and  a  demurrer  thereto  is  taken.  In  default  of  a  return,  the 
person  or  persons,  upon  whom  the  writ  was  served,  may  be  punished,  upon 
the  application  of  the  peop'e,  or  of  the  relator,  for  a  contempt  of  court. 

§  2074.  The  return  to  an  alternative  writ  of  mandamus  must  be  annexed 
to  a  copy  of  the  writ ;  and  must  be  filed,  in  the  office  of  the  clerk,  where  it 
is  returnable,  within  the  time  specified  in  the  writ.  The  return  to  a  per- 
emptory writ  of  mandamus  must  be  likewise  annexed  to  a  copy  thereof ; 
and  must,  before  the  expiration  of  the  first  day  of  the  term  at  which  it  is 
returnable,  be  either  delivered  in  open  court,  or  filed  in  the  office  of  the 
clerk  of  the  court,  or,  in  the  supreme  court,  the  clerk  of  the  county  where- 
in the  term  is  to  be  held. 

§  2076.  An  alternative  writ  of  mandamus  cannot  be  quashed  or  set  aside 
upon  motion,  for  any  matter  involving  the  merits.  A  motion  to  set  aside 
Buch  a  writ,  for  any  other  cause,  or  to  set  aside  or  quash  a  peremptory  writ 
of  roandamns,  or  to  set  ayide  the  service  of  either  writ,  mrst  be  made  at  a 
term,  whereat  the  writ  might  have  been  granted. 

§  2076.  The  statement,  contained  in  an  alternative  writ  of  mandamu^ 
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of  the  facts  constituting  the  grievance,  to  redress  which  it  is  issued ;  t^ie 
joinder  tbereii  of  tnro  or  more  such  grievances  ;  and  the  command  of  the 
writ,  are  subji^ct  to  the  provisions  of  chapter  sixth  of  this  act,  respecting 
the  statement,  in  a  complaint,  of  the  fact  constituting  a  cause  of  action ; 
the  joinder  tl  erein  of  two  or  more  causes  of  action  ;  and  the  demand  of 
judgment  thereupon.  The  person,- upon  whom  the  writ  is  served,  instead  of 
making  a  return  thereto,  may  file  in  the  office  where  the  writ  is  returnable, 
a  demurrer  to  the  writ ;  or  he  may  file  a  demurrer  to  a  complete  statement 
of  facts  contained  in  the  writ,  us  constituting  a  separate  grievance,  and 
make  a  return  to  the  remainder  of  the  writ.  A  demurrer  muy  be  tho? 
taken,  in  a  case  where  a  defendant  may  demur  to  a  complaint,  or  to  a 
cause  of  action  separately  stated  in  a  complaint,  as  prescribed  in  chapter 
sixth  of  this  act;  and  it  must  be  in  like  form. 

§  2077.  The  provisions  of  chapter  sixth  of  this  act,  relating  to  the  form 
and  contents  of  an  answer,  containing  denials  and  allegations  of  new  matter.^ 
except  those  provisions  which  relate  to  the  verification  of  an  answer,  and  to 
a  counterclaim  oontained  therein,  apply  to  a  return  to  an  alternative  writ  of 
mandamus,  showing  cause  against  obeying  the  command  of  the  writ.  For 
the  purpose  of  the  application,  each  complete  statement  of  facts,  assigning 
a  cause  why  the  command  of  the  writ  ought  not  to  be  obeyed,  is  regarded 
as  a  separate  defence,  and  must  be  separately  stated,^  and  numbered. 

§  2078.  A  person,  who  has  made  a  return  to  an  alternative  mandamus, 
cunnot  be  compelled  to  make  a  further  return.  The  people,  or  the  relator, 
may  demur  to  the  return,  or  to  any  complete  statement  of  facts,  therein: 
separately  assigned  as  a  cause  for  disobeying  the  command  of  the  writ,  on 
the  ground  that  the  same  is  insufficient  in  law,  upon  the  face  thereof. 

§  2079.  An  issue  of  fact  arises  upon  a  deuial,  contained  in  the  return, 
of  a  material  allegation  of  the  writ,  or  upon  a  material  allegation  of  new 
matter,  contamed  in  a  return ;  unless  a  demurrer  thereto  is  taken.  Where 
the  people  or  the  relator  demur  to  a  complete  statement  of  facts,  separatelj 
assigned  as  cause  for  disobeying  the  command  of  the  writ,  an  issue  of  fad 
arises,  with  respect  to  the  remainder  of  the  return. 

g  2080.  Oral  pleadings  upon  a  writ  of  mandamus  are  abolished,  and  do 
pleadings  are  allowed,  except  as  prescribed  in  the  foregoing  sections  of  this 
article.  The  provisions  of  title  second  of  chapter  sixth  of  this  act  apply  to 
the  writ  and  (he  return  ;  except  that  it  is  not  necessary  to  serve  a  copy  of 
either,  upon  the  attorney  for  the  adverse  party,  or  to  verify  either,  and  that 
neither  can  be  amended,  without  special  application  to  the  court,  or  stricken 
out  as  sham. 

§  2081.  Where  a  return  to  an  alternative  writ  of  mandamus  has  been 
filed,  the  attorney  for  the  defendant  making  it  must  serve,  upon  the  attor- 
ney for  the  people  or  the  relator,  a  notice  of  the  filing  thereof.  Where  the 
people  or  the  relator  demur  to  the  return,  or  to  a  part  thereof,  a  copy  of  the 
demurrer  must  be  served  upon  the  attorney  for  the  defendant,  within  twenty 
days  after  the  service  of  such  a  notice.  Where  the  defendant  demurs  to  the 
writ,  or  to  a  part  thereof,  a  copy  of  the  demurrermust  be  served  upon  the 
attorney  for  the  people  or  the  relator,  within  the  time  prescribed  by  law  for 
filing  it. 

§  2082.  Except  as  otherwise  expressly  prescribed  in  this  act,  the  pro- 
ceedings, after  issue  is  joined,  upon  the  facts  or  upon  the  law,  are,  in  all 
respects,  the  same  as  in  an  uction  ;  and  each  provision  of  this  act,  relating 
io  the  proceedings  in  an  action,  apply  thereto      For  the  purpose  of  thi 
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application,  the  writ,  the  return,  and  the  demurrer  ate  deemed  to  be  pleiid* 
{ngs  in  an  action ;  and  the  final  order  is  deemed  to  be  a  final  judgment, , 
and  may  be  entered  and  docketed,  and  enforced,  with  respect  to  such  parts  > 
thereof  as  are  not  enforced  by  a  peremptory  mandamus,  as  a  final  judgment 
in  an  action.     But  before  the  final  order  can  be  docketed,  or  an  execution^ 
issued  thereupon,  an  enrollment  must  be  filed  thereupon,  as  a  judgment- 
roll  in  an  action.    For  that  purpose,  the  clerk  must  attach  together  and  file' 
in  his  ofiice,  a  certified  copy  of  the  final  order  ;  the  writ  and  the  return,  or 
copies  thereof ;  together  with  the  same  papers,  which  are  required  by  law 
to  be  incorporated  into  a  judgment-roll  in  an  action;     Where  the  final  order' 
IS  in  favor  of  the  people  or  the  relator,  it  must  award  a  peremptory  man- 
damus, to  be  forthwith  issued. 

^  2083.  An  issue  of  fact,  joined  upon  an  alternative  writ  of  mandamus; 
must  be  tried  by  a  jury,  as  if  it  was  an  issue  joined  in  an  action  specified  in 
section  nine  hundred  and  sixty-eight  of  this  act ;  unless  a  jury  trial  is 
waived;  or  a  reference  is  directed  by  consent  of  parties.  Where  the  writ 
was  issued  upon  the  relation  of  a  private  person,  the  relator  or  the  defend- 
ant is  entitled  to  a  verdict,  report,  or  decision,  where  he  would  be  entitled 
thereto,  if  the  issue  was  joined  in  an  action,  brought  by  the  relator  against 
the  defendant,  to  recover  damages  for  making  a  false  return. 

§  2084.  An  issue  of  fact,  joined  upon  an  alternative  writ  of  mandamus,, 
granted  at  a  special  term  of  the  supreme  court,  is  triable  in  the  county, 
wherein  it  is  alleged  in  the  writ,  that  the  material  facts  took  place,  unless 
the  court  directs  it  to  be  tried  elsewhere.  An  issue  of  fact,  joined  upon  an 
alternative  writ  of  mandamus,  granted  at  a  general  term,  is  triable  in  the 
county,  which  determines  the  judicial  department,  wherein  the  application 
for  the  writ  must  be  made ;  unless  tho  general  term  directs  it  to  be  tried  in 
another  county  of  the  same  judicial  department.  Where  the  writ  was 
granted  at  the  general  term,  the  general  term  may  detail  a  general  term  jus- 
tice, of  the  same  or  another  judicial  department,  to  preside  at  the  trial. 
Upon  the  trial  of  an  issue  of  fact,  joined  upon  an  alternative  writ  of  man- 
damus, the  verdict,  report,  or  decision  must  be  returned  to,  and  the  final 
order  thereupon  must  be  made  by,  the  general  or  the  special  term,  as  the 
case  requires. 

§  2086.  An  issue  of  law,  joined  upon  an  alternative  writ  of  mandamus, 
granted  at  the  general  term,  must  be  tried,  and  the  final  order  thereupon 
must  be  made,  at  the  general  term. 

g  2086.  Where  an  alternative  writ  of  mandamus  has  been  issued,  costs 
may  be  awarded,  as  in  an  action ;  except  that,  upon  making  a  final  order, 
the  costs  are  in  the  discretion  of  the  court.  Where  a  peremptory  mandamus 
is  granted,  without  a  previous  alternative  mandamus,  costs,  not  exceeding 
fifty  dollars  and  disbursements,  may  be  awarded  to  either  party,  as  upon  a 
motion. 

§  2087.  An  appeal  from  an  order  granting  a  peremptory  wrJt  of  man- 
damus, where  an  alternative  writ  of  mandamus  was  not  previously  issued, 
must  be  taken  as  from  a  final  order  made  in  a  special  proceeding.  An  ap- 
peal  from  a  final  order  made  upon  an  alternative  mandamus,  must  be  taken, 
as  an  appeal  from  a  judgment ;  and  each  provision  of  law,  relating  to  an 
appeal  from  a  judgment,  either  to  the  general  terra  or  to  the  court  of  appeals, 
is  applicable  thereto.  But  where  an  appeal  is  taken,  as  prescribed  in  this 
section,  from  an  order  of  the  general  term,  granting  a  peremptory  man- 
damus, made  ^Jpon  an  original  application,  or  from  a  final  order,  made  upon 
im  alternative  mandamus,  granted  at  the  general  term,  the  execution  of  tb« 
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order  appealed  from  shall  not  be  stayed,  except  by  the  order  of  the  same 
l^eneral  term,  made  upon  such  terms,  as  to  security  or  otherwise,  as  justice 
requires. 

§  2088.  Where  a  return  has  been  made  to  an  alternative  writ  of  man* 
damus,  issued  upon  the  relation  of  a  private  person^  the  court,  upon  making 
A  final  order  for  a  peremptory  mandamus,  must  also,  if  the  relator  so  elects, 
award  to  the  relator,  against  the  defendant  who  made  the  return^  the  same 
damages,  if  any,  which  the  relator  might  recover,  in  an  action  against  that 
defendant,  for  a  false  return.  The  relator  may  require  his  damages  to  be 
assessed  upon  the  trial  of  an  issue  of  fact,  if  the  verdict,  report,  or  decision 
is  in  his  favor.  Where  he  is  entitled  to  a  final  order,  for  any  other  cause, 
he  may  require  them  to  be  assessed  as  in  an  action.  Such  an  assessment 
of  damages  bars  an  action  for  a  false  return.  - 

§  2089*  The  proceedings  upon  a  writ  of  mandamus,  granted  at  a  special 
term,  may  be  stayed,  and  the  time  for  making  a  return^  or  for  doing  any 
other  act  thereupon,  as  prescribed  in  this  article^  may  be  enlai^ed,  as  in  an 
action,  by  an  order  made  by  a  judge  of  the  court,  but  not  by  any  other  offi« 
cer.  Where  the  writ  was  granted  at  the  general  term,  an  order  staying  the 
proceedings,  or  enlarging  the  time  to  make  a  return,  can  be  made  only  by 
a  general  term  justice  of  the  same  department ;  and  where  notice  has  been 
giv^n  of  an  application  for  a  mandamus  at  a  general  term,  or  an  order  has 
been  made  to  show  cause,  at  a  general  term,  why  a  mandamus  should  not 
issue,  a  stay  of  proceedings  shall  not  be  granted,  before  the  hearing,  by  any 
court  or  judge. 

g  2090.  Where  a  final  order  awards  a  peremptory  mandamufi,  directed 
to  a  public  officer,  board,  or  other  body,  commanding  him  or  them  to  per- 
form a  public  duty,  enjoined  upon  him  or  them  by  special  provision  of  law, 
if  it  appears  to  the  court,  that  the  officer,  or  one  or  more  members  of  tb« 
board  or  body,  have,  without  just  excuse,  refused  or  neglected  to  perform 
the  duty  so  enjoined,  the  court,  besides  awarding  to  the  relator  his  damages 
and  costs,  as  prescribed  in  this  article,  may,  in  the  same  order,  impose  a 
fine,  not  exceeding  two  hundred  and  fifty  dollars,  upon  the  officer,  or  upon 
each  member  of  the  board,  who  has  so  refused  or  neglected.  The  fine, 
when  collected,  must  be  paid  into  the  treasury  of  the  State ;  and  the  pay* 
ment  thereof  bars  any  action  for  a  penalty,  incurred  by  the  person  ao 
fined,  by  reason  of  his  refusal  or  neglect  to  perform  the  duty  so  enjoined. 

ARTICLE  FIFTH. 
The  Writ  of  Prohibition. 

I  S091.  Kinds  of  writ ;  how  granted  motion  to  quash  or  set  aside 

209S.  When  writ  granted  at  special  writ 

term.  $  2098.  Betum   by  party  ;  proceedinga 

2093.  Id.;  at  general  term  of  the  sa-  when  he  adopts  jadge^s  re- 

preme  court.  torn. 

8094.  Alternative  writ  must  issne  first;  2099.  Proceedings  after  retom  ;  trial 

its  contents.  by  jury. 

2095.  Id.;     when    returnable  ;     how  2100.  Final  order ;  costs. 

Berved.  2'01.  Appeals. 

2096.  Absolute  writ  issues,  unless  re-  2102.  Stay  of  proceedings;    enlatga- 

turn  made.  ment  of  time. 

2097.  Legal   objections,  how   taken ; 

§  2091.  A  writ  of  prohibition  is  either  alternative  or  absolute.  The 
Qllernative  writ  may  be  granted  upon  an  affidavit,  or  other  written  proof, 
Yihowing  a  proper  case  therefor,  and  either  with  or  without  previous  notiot 
»1  the  application,  as  the  court  thinks  proper. 
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^  2092.  £xcept  whore  special  provision  therefor  is  otherwise  /na^e  in 
this  article,  au  alternative  writ  of  prohibition  can  be  grnnted  only  at  a 
special  term  of  the  court.  In  the  supreme  court,  the  special  term  must  be 
one  held  within  the  judicial  district,  embracing  the  county,  wherein  the  ac 
iioD  18  triable,  or  the  special  proceeding  is  brought,  in  the  course  of  which 
the  matter,  sought  to  be  prohibited  by  the  writ,  originated. 

§  2093.  An  alternative  writ  of  prohibition  may  be  granted  at  a  general 
term  of  the  supreme  court  only,  directed  generally  to  any  judge  holding,  or 
to  hold,  a  special  term  of  the  same  court,  or  directed  to  one  or  more  judges 
of  the  same  court,  named  therein,  in  any  case  where  such  a  writ  may  be 
issued  out  of  the  supreme  court,  directed  to  any  other  court,  or  to  a  judge 
thereof.  Such  a  writ  can  be  granted  only  at  the  general  term  of  the  judicial 
department,  embracing  the  county,  wherein  the  action  is  triable,  or  the 
special  proceeding  is  brought,  in  the  course  of  which  the  matter,  sought  to 
be  prohibited  by  the  writ,  originated,  unless  that  general  term  is  not  in 
session ;  in  which  case,  it  may  be  granted  at  the  general  term  of  an  adjoin- 
ing judicial  department. 

§  2094.  Except  as  otherwise  specially  presci  ibed  by  law,  an  absolute 
writ^of  projiibition  cannot  be  issued,  until  an  alternative  writ  has  been 
issued  and  duly  served,  and  the  return  day  thereof  has  elapsed.  The  alter- 
native writ  must  be  directed  to  the  court  in  which,  or  to  the  judge  before 
whom,  and  also  to  the  party  in  whose  favor,  the  proceedings  to  be  restrained 
were  taken^  or  are  about  to  be  taken.  It  must  command  the  court  or  judge, 
and  also  the  party,  to  desist  and  refrain  from  any  further  proceedings  in 
the  action  or  special  proceeding,  or  with  respect  to  the  particular  matter  or 
thing  described  therein,  as  the  case  may  be,  until  the  further  direction  of 
the  court  issuing  the  writ ;  and  also  to  show  cause,  at  the  time  when,  and 
the  place  where,  the  writ  is  made  returnable,  why  they  should  not  be  abso- 
lutely  restrained  from  any  further  proceedings  in  that  action,  special  pro- 
ceeding, or  matter.  The  writ  need  not  contain  any  statement  of  the  facts 
or  legal  objeciious,  upon  which  the  relator  founds  his  claim  to  relief. 

§  2096.  The  writ  must  be  made  returnable,  either  forthwith  or  at  a  day 
certain,  beforie  the  term  which  granted  it,  or  upon  the  first  day  of  a  future 
term,  therein  specified,  at  which  application  for  the  writ  might  have  been 
made.  Where  it  is  granted  at  the  general  term  of  a  judicial  department, 
adjoining  that  wherein  the  matter  originated,  it  may,  in  the  discrotion  of 
the  court,  be  made  returnable  at  the  general  term  of  eiUier  department. 
The  writ  must  be  served  upon  the  court  or  judge,  and  also  upon  the  party, 
as  prescribed  by  law  for  the  service  of  an  alternative  writ  of  mandamus 
A  copy  of  the  papers,  upon  which  it  was  granted,  must  be  delivered  with 
eiush  copy  of  the  writ. 

§  2096.  Where  the  alternative  writ  has  been  duly  served  upon  the  court 
or  judge,  and  upon  thd  party,  the  relator  is  entitled  to  an  absolute  writ, 
nnless  a  return  is  made  by  the  court  or  judge,  and  by  the  party,  according 
to  the  exigency  of  the  alternative  writ,  or  within  such  further  time  as  may 
be  granted  for  the  purpose.  The  return  must  be  annexed  to  a  copy  of  the 
writ ;  and  it  must  be  either  delivei*ed  in  open  court,  or  filed  in  the  office  of 
the  clerk  of  the  court  issuing  the  writ ;  or,  in  the  supreme  court,  the  clerk 
of  the  county  where  the  writ  is  returnable.  Where  the  party  maken 
a  return,  the  court  or  judge  must  also  make  a  return.  In  default  thereof, 
the  judge,  or  the  members  of  the  court,  may  be  punished,  upon  the  Jipplica- 
UqQ  of  the  pei/ple  or  of  the  relator,  for  a  contempt  of  the  court  issuing  the 
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writ.     A  return  to  an  alternative  writ  of  prohibition  cannot  be  compelled  in 
any  other  case^ 

%  2097.  An  alternative  writ  of  prohibition  cannot  be  quashed  or  set 
aside,  upon  motion,  for  any  matter  involving  the  merits.  An  objection  tu 
the  legal  sufficiency  of  the  papers^  upon  which  the  writ  was  granted,  maj  be 
taken  in  the  return.  A  motion  to  quash  an  absolute  writ  of  prohibit>oQ,  or 
to  set  aside  an  alternative  writ,  for  any  matter  not  involving  the  merits, 
must  be  made  at  a  term  where  the  writ  might  have  been  granted. 

g  2098.  A  return  to  an  alternative  writ,  when  made  by  a  party,  must  be 
verified  by  his  affidavit,  as  required  for  the  verification  of  a  pleading  in  a 
court  of  record  ;  unless  it  consists  only  of  objections  to  the  K  gal  sufficiency 
of  the  papers  upon  which  the  writ  was  p^'^anted.  Where  the  party  unites 
with  the  court  or  judge  in  a  return,  t^  annexes,  to  the  court's  or  the 
judge's  return,  an  instrument  in  writing,  subscribed  by  him,  to  the  effect 
that  he  adapts  it,  and  relies  upon  the  matters  therein  contained,  as  sufficient 
cause  why  the  court  or  judge  should  not  be  restrained,  as  mentioned  in  the 
writ,  he  is  thenceforth  deemed  the  sole  d*f<^pdant  in  the  special  proceeding: 
except  that  where  a  final  order  is  made,  A'ii>fr'ding  an  absolute  writ  of  prohi- 
bition, such'  a  writ  must  be  directed  to  tbt>  party,  and  also  to  the  court  or 
the  judge. 

§  2099.  Pleadings  are  not  allowed  upon  a  writ  of  prohibition.  Where 
an  alternative  writ  bas  been  issued,  the  cause  may  be  disposed  of  without 
further  notice,  at  the  term  at  which  the  writ  is  returnable.  If  it  is  not  then 
disposed  of,  it  may  be  brought  to  a  hearing,  upon  notice,  at  a  subsequent 
term.  In  the  supreme  court,  it  must  be  heard  at  a  generiil  term  of  the  same 
judicial  department,  or  at  a  special  term  held  in  the  same  judicial  district, 
as  the  case  may  be.  The  relator  may  controvert,  by  affidavit,  any  allega- 
tion of  new  matter  contained  in  the  return.  The  court  may  direct  the  trial 
of  any  question  of  fact  by  a  jury,  in  like  manner  and  with  like  effect,  ns 
where  an  order  is  made  for  the  trial,  by  a  jury,  of  issues  of  fact,  joined  in 
an  action  triable  by  the  court.  Where  such  a  direction  is  given,  the  pro- 
.ceedings  must  be  the  same,  as  upon  the  trial  of  issues  so  joined  in  an  ac- 
tion. 

§  2100.  Where  a  final  order  is  made  in  favor  of  the  relator,  it  must 
award  an  absolute  writ  of  prohibition  ;  and  it  may  also  direct  that  all  pro- 
ceedings, or  any  specified  proceeding," theretofore  taken  in  the  action, 
special  proceeding,  or  matter,  as  to  which  the  prohibition  absolute  issues, 
be  vacated  and  annulled.  The  writ  of  consultation  is  abolished.  Where  a 
final  order  is  made  against  the  relator,  it  must  authorize  the  court  or  judge, 
and  the  adverse  party,  to  proceed  in  the  action,  special  proceedinir,  or  mat> 
ter,  as  if  the  alternative  writ  had  not  been  issued.  Costa,  not  exceeding 
fifty  dollars  and  disbursements,  may  be  awarded  to  either  party,  as  ui^ou  a 
motion. 

§  2101.  A  final  order,  made  as  prescribed  in  the  last  section,  can 
be  reviewed  only  by  appeal.  Where  the  order  was  tbade  by  the  general 
term,  the  execution  of  the  order  appealed  from  shall  not  be  staved,  except 
by  an  order  of  the  same  general  terra,  made  upon  such  terms,  as  to  security 
or  otherwise,  as  justice  requires. 

§  2102.  The  proceedings  upon  a  writ  of  pi  oh ibition,  granted  at  a  special 
term,  may  be  stayed,  and  the  time  for  making  a  return,  or  for  doing  any  other 
act  tliereupon,  as  prescribed  in  this  article,  may  be  enlarged  as  in  an  action, 
bj>'  an  order  made  bv  the  judge  of  the  court,  but  not  by  any  #>ther  oflSoer. 
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Where  the  writ  was  granted  at  tlie  general  term,  an  order  staying  the  pro- 
ceedings, or  enlarging  the  time  to  make  a  return,  can  be  made  only  by  a 
general  tenn  justice  of  the  judicial  department  within  which  the  wit  la 
returnable;  and  where  notice  has  been  given  of  an  application  for  a  pro- 
hibition at  a  general  term,  or  an  order  has  been  made  to  show  cause  at  a 
general  term,  why  a  prohibition  should  not  issue,  a  stay  of  proceedings  shall 
not  be  granted,  before  the  hearing,  by  any  court  or  judge. 

ARTICLE  SIXTH. 
The  Writ  of  Assessment  of  Damagep 

9  ^103.  Writ  defined.  H  2112.  Notice  of  application  to   court 

2104.  Application  therefor.  thereupon. 

2105.  When  made  by  attorney-general  2113.  Court  may  Bet  aside  inqniBition. 

or  district-attoruey.  2114.  Order  ou  conflrmin^  iuaaii<irion. 

^  2106.  Writ ;  to  whom  diiccled.  2115.  State  treasurer  to  pay  aamages, 
^  2107.  Contents  o*  wjrit.  etc.,  lb  governor. 

2106.  Notice  of  execution.  2116.  Governor  to  pay  damagea  into 

2109.  Jury ;  how  procured.  .  court. 

2110.  Juror  to  be  sworn.  2117.  Invrslment  of  money  so  paid. 

2111.  Jury  to  make  inqaisition.  2118.  How  obtained  by  claimant. 

2119.  Taking  lands  by  United  States. 

§  2103.  The  writ,  heretofore  known  as  the  writ  of  ad  quod  damnum, 
shall  hereafter  be  styled  the  writ  of  assessment  of  damages. 

§  2104.  Whenever  the  governor  of  the  State  is  authorized  by  law,  to 
lake  possession  of  any  real  property  within  the  State,  for  the  use  of  the 
people  of  the  State,  and  he  cannot  agree  with  the  owner  or  owners  thereof 
for  its  purchase,  he  may  cause  application  to  be  made  to  the  supreme  court, 
at  a  special  term  thereof,  for  a  writ  of  assessment  of  damages,  which  must 
be  granted  accordingly. 

§  2105.  The  attorney-general,  or  the  district-attorney  of  the  county  in 
which  the  real  property  is  situated,  must,  when  the  governor  so  directs, 
make  the  application,  in  the  name  of  the  governor  ^  and  must  conduct  the 
subsequent  proceedings,  under  the  governor's  direction. 

§  2106.  The  writ  must  be  directed  to  the  sheriff  of  the  county  in  which 
the  real  property  to  be  taken  is  situated,  unless  the  court  directs  the  dam- 
ages for  the  taking  to  he  assessed  by  a  jury  of  another  county  ;  in  which 
case,  the  writ  must  be  issued  to  the  sheriff  of  the  county,  from  which  the 
jury  is  directed  to  be  taken. 

§  2107.  The  writ  must  describe  the  real  property  to  be  taken,  with  the 
like  certainty  as  i.-^  required  in  a  complaint  in  an  action  of  ejectment.  It 
must  command  the  sheriff,  to  whom  it  is  directed,  to  inquire,  by  the  oaths 
of  twelve  ilien  of  his  county,  qualified  to  act  as  trial  jurors  in  a  court  of 
record,  whether  the  owner  or  owners  of  the  real  property,  or  any  of  them^ 
will  sustain  any  damages  by  the  taking  thereof,  for  the  use  of  the  people  of 
the  State ;  and,  if  so,  the  amount  thereof ;  and  that  he  return  the  wiit  to 
the  supreme  court,  without  delay,  with  the  Ending  of  the  jury  thereupon. 

g  2108.  The  sheriff,  immediately  after  the  delivery  of  the  writ  to  him, 
must  give  notice  of  the  time  when,  and  the  place  where,  the  writ  will  be 
executed,  by  publishing  the  notice,. once  in  each  week,  for  at  least  three 
successive  weeks,  in  a  newspaper  printed  in  his  county. 

§  2109.  The  sheriff  must  notify  twelve  men  of  his  county,  qualified  to 
act  ad  trijil  jurors  in  a  court  of  record,  to  attend  at  the  time  and  place,  and 
for  the  purpose,  specified  in  the  notice.  Each  juror  must  be  notified,  as  a 
juror  is  notified  to  attend  a  term  of  the  circuit  court.     Upon  his  failure  to 


attend,  when  duly  notified,  bis  attendance  may  be  compelled  by  attachment, 
And  proceedings  may  be  taken  ngainst  h!m,  and  he  may  be  puniHbed  there- 
upon, by  the  supreme  court,  as  where  a  juror,  duly  notified,  fails  to  attend 
at  a  circuit  court.  The  sheriff  may  require  the  attendance  of  a  talesman, 
in  place  of  a  juror  notified  and  not  appearing ;  or  he  may  adjourn  the  pro- 
ceedings, for  the  purpose  of  punishing  the  defaulting  juror,  or  compelling 
his  attendance. 

g  2110.  When  a  jury  has  beeu  procured,  the  sheriff  must,  before  the 
jurors  proceed  to  the  inquiry  commanded  by  the  writ,  administer  to  each  ot 
them  an  oath,  that  he  will  diligently  inquire  concerning  the  matters  speci- 
fied in  the  writ,  and  will  give  a  true  verdict,  according  to  the  best  of  his 
judgment,  without  favor  or  partiality. 

§  2111.  After  being  sworn  as  prescribed  in  the  last  section^  the  jury 
must  view  all  the  real  property  described  in  the  writ,  and  consider  the  value 
thereof.  They  may,  in  the  discretion  of  a  majority  of  them,  hear  such  tes- 
timony as  may  be  offered  by  any  person  appearing,  respecting  the  value. 
They  must  thereupon  assess  the  damages,  which  the  owner  or  owners  of 
the  real  property  will  sustain,  by  being  deprived  thereof.  When  tlte  real 
property  consists  of  two  or  more  distinct  parcels,  owned,  or  claimed  to  be 
owned,  by  different  persons,  the  jury  must  assess  separately  the  value  of 
each  distinct  parcel,  if  the  writ  requires  them  so  to  do,  or  if  a  majority  of 
them  think  proper  so  to  do.  If  they  cannot  agree,  after  a  reasonable  time, 
the  sheriff  may  discharge  them,  and  publish  a  new  notice,  (md  procure  a  new 
jury.  When  the  jurors  have  agreed,  they  must  make  an  inquisition,  stating 
the  sum  to  be  paid,  by  the  people  of  the  State,  for  taking  each  distinct  par- 
cel, or  the  whole,  as  the  case  requires.  The  inquisition  must  be  signed  by 
each  juror,  and  by  the  sheriff;  and  the  sheriff  must  immediately  thereafter 
file  the  inquisition  and  the  writ,  with  his  return  to  the  writ,  in  the  office  of 
the  clerk  of  the  county  in  which  the  real  property  is  situated. 

§  2112.  Within  three  months  after  the  writ,  and  the  return  thereto,  with 
the  inquisition  thereupon,  have  been  filed,  as  prescribed  in  the  last  section, 
the  attorney -general,  or  district-attorney,  liaving  charge  of  the  proceedings, 
must  cause  to  be  published,  a  notice,  directed,  generally,  to  all  the  owners 
and  persons  interested  in  the  real  property ;  describing  the  property,  in 
general  and  concise  terms ;  stating  when  and  where  the  wilt,  return,  and 
inquisition  were  filed  ;  and  requiring  the  persons  notified  to  show  cause,  at 
a  special  term  of  the  supreme  court,  to  be  held  at  a  time  and  at  a  place  spe- 
cified in  the  notice,  why  the  inquisition  should  not  be  confirmed ;  or,  if  the 
governor  so  directs,  why  the  inquisition  should  not  be  set  aside.  The  notice 
must  be  published,  at  least  once  in  each  week,  for  three  successive  weeks, 
in  a  newf*paper  printed  in  the  county,  and  also  in  the  newspaper  printed  at 
Albany,  in  which  legal  notices  are  required  to  be  published. 

§  2113.  At  the  time  and  place  8[>ecified  in  the  notice,  the  court  must 
examine  into  the  inquisition,  and  hear  such  allegations,  and  affidavits,  or 
other  written  proofs,  as  may  be  presented  in  behalf  of  the  p'eople,  or  any 
owner,  or  person  interested.  If  the  court  then,  or  at  the  time  and  place  to 
which  the  matter  is  adjourned,  determines  that  the  inquisition  is,  in  any 
respect,  excessive,  unjust,  or  otherwise  materially  defective,  it  may  set 
aside  the  whole  or  any  part  thereof;  and  may  direct*  that  another  writ  is:>ue, 
or  another  inquisition  be  taken,  to  supply  the  defects. 

§  2114.  If  it  appears  to  the  court,  that  the  writ  has  been  duly  executed, 
an  order  must  be  made,  and  entered  in  the  office  of  the  clerk  of  the  county, 
in  whkh  the  real  property  to  be  taken  is  situated,  declaring  that  the  peopla 
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ol  the  State,  upon  paying  into  court  the  amount  of  the  Jamages  afltesseU 
by  the  inquisition,  shall  be  entitled  to  an  absolute  estate  in  the. real 
property  described  in  the  writ,  and  in  the  appurtenances  belonging  thereto. 

§  2115.  The  State  treasurer,  on  the  warrant  of  the  comptroller,  must  pay 
to  the  governor,  out  of  any  money  in  the  treasury,  appropriated  for  that 
purpose,  sufficient  money  to  pay  the  damages  assessed,  pursuant  to  the  fore> 
going  provisions  of  this  article,  and  the  costs  and  expenses  of  the  proceed 
inga. 

g  2116.  Immediately  after  the  receipt  by  the  governor,  asjprescribed  in 
the  last  section,  of  sufficient  money  to  pay  the  damages,  he  must  pay  it  into 
court ;  and  thereupon  the  absolute  title  to  the  real  property  so  to  be  taken, 
vests  in  the  people  of  the  State. 

g  2117.  If  an  application  for  the  money  paid  into  court  is  not  made,  as 
prescribed  in  the  next  section,  within  sixty  di>^s  alter  the  payment  into 
court,  the  general  term  of  the  supreme  court  il^1hat  judicial  department, 
mas,  provide,  by  order,  for  the  investment,  under  the  direction  of  the  court, 
orroe  money,  and  of  the  interest  to  arise  therefrom,  in  permanent  securi- 
ties, for  the  benefit  of  the  owners. 

§  2118.  A  person  claiming  to  have  been  an  owner  of,  or  interested  in, 
the  property,  when  it  was  so  taken,  may  present  to  the  supreme  court,  at  a 
general  term  thereof,  held  in  the  judicial  department  embracing  the  county, 
wherein  the  property  is  situated,  a  petition,  praying  for  payment  to  him  of 
the  whole  or  any  part  of  the  money  so  paid  into  court,  or  of  the  income 
remaining  uninvested,  or  both  ;  or  for  the  transfer  to  him  of  the  whole  or 
any  part  of  the  securities,  in  which  it  has  been  invested.  The  court  must 
thereupon  take  such  measures,  as  it  deems  proper,  to  ascertain  the  rights 
and  interests  of  the  petitioner,  and  of  all  other  persons,  who  were  owners  of 
or  interested  in  the  property,  or  who  are  personal  representatives,  or  heirs, 
of  owners  or  persons  so  interested,  and  to  cause  notice  of  the  application  to 
be  given  to  those  persons ;  and  it  must  cause  the  money  to  be  paid,  or  the 
securities  to  be  transferred,  to  the  several  persons  entitled  thereto,  in  accord- 
ance with  the  rights  and  interests  thus  ascertained. 

g  2119.  When  the  legislature  of  the  State  consents  to  the  taking  of  any 
real  property  within  the  State,  for  the  use  of  the  people  of  the  United 
States,  a  writ  of  assessment  of  damages  may  be  issued  ;  and  the  proceedings 
thereupon  must  be  in  accordance  with  the  provisions  of  this  article ;  except 
that  the  application  for  the  writ  must  be  nuide,  and  the  subsequent  pro- 
ceedings must  be  conducted,  by  the  attorney  of  the  United  States,  for  the 
district  embracing  the  county  wherein  the  real  property  is  situated. 

ARTICLE  SEVENTH. 

Tbi  Writ  of  Ckrtiorari,  to  reyiew  the  Determination  of  an  infxriob 

Tribunal. 


}  2120.  Cases  where  writ  may  issue. 

2121.  Cafies  where  it  cannot  issue. 

2122.  The  same. 

2123.  When     issued     from    supreme 

court  or  wiperior  city  court. 

2124.  When  from  another  court. 

2125.  Limitation  of  time  for  review. 

2126.  Id.;  incase  of  disability. 

2127.  Application  for  writ ;  where  and 

how  made. 
#196.  When   notice  necessary  ;  ser- 
wiio$  thereof. 


To  whom  writ  directed. 

Mode  of  service. 

Stay  of  proceedings. 
2132.  When  and  where   writ  return- 
able. 

Subsequent  proceedings   as   il 
an  action. 

Return  ;  when  and  how  made. 

Id.;   bow  compelled ;   fees   foi 
making. 

2186.  Id.;  after  term  of  office  expired. 

2187.  Wh«n    third    person    may    be 


$2129 
2130 
2131 


2183. 


2134 
2135 


brought  in.  S  2^44.  Bntfv  And  enrollment  of  floaf 

I  21218.  Hearing  upon  retnm.  order. 

2139.  Id.;  npou  affidavits.  2145.  Effect  thereof. 

2140.  Qaestions  to  be  determined.  2146.  "Body  or  officer;"  **determi- 

2141.  Final  order  npon  the  hearing.  nation  ;"  what  they  fnclade. 

2142.  Restitution  may  be  awarded.  2147.  AppliCiifion  of   thii;  article  to 
2148.  Costs.  certain  special  cases. 

2148.  Id.;  tociTil  cases  only. 

§  2120.  The  writ  of  certiorari  regulated  in  this  article,  except  the  writ 
specified  in  section  two  thousand  one  hundred  and  twenty- four  of  this  act, 
is  issued  to  i»eview  the  detenu  inaiion  of  a  body  or  officer.  It  can  be  issoeci 
in  one  of  the  following  cases  only : 

1 .  Where  the  right  to  the  writ  is  expressly  conferred,  or  the  issue  thereof 
is  expressly  authorized,  by  a  statute. 

2.  W  here  the  writ  may.  be  if  sued  at  common  law,  by  a  court  of  general 
Jurisdiction,  and  the  ri^t^tg  the  writ,  or  the  power  of  the  court  to  issue  it^ 
is  not  expressly  taken  aWay  by  a  statute. 

§  2121.  A  writ  of  certiorari  cannot  be  issued,  to  review  a  dete^minatjpn, 
made,  after  this  article  takes  effect,  in  a  civil  action  or  special  proceeding, 
by  a  court  of  record,  or  a  judge  of  a  court  of  record. 

§  2122.  Except  as  otherwise  expressly  prescribed  by  a  statute,  a  writ  of 
certiorari  cannot  be  issued,  in  either  of  the  following  cases : 

1.  To  review  a  determination,  which  does  not  finally  determine  the  rights 
of  the  parties,  with  respect  to  the  matter  to  be  reviewed. 

2.  Where  the  determination  can  be  adequately  reviewed,  by  an  appeal  to 
a  court,  or  to  some  other  body  or  officer. 

8.  Where  the  body  or  officer,  making  the  determination,  is  expressly 
authorized,  by  ptatute,  to  rehear  the  matter,  upon  the  relator's  application  ; 
unless  the  determination  to  be  reviewed  was  made  upon  a  rehearing,  or  the 
time  within  which  the  relator  can  procure  a  rehearing  has  elapsed. 

§  2123.  A  writ  of  certiorari  can  be  issued  only  out  of  the  supreme  court 
or  a  superior  city  court ;  except  in  a  case  where  another  court  is  exjA-essIj 
authorized  by  statute  to  issue  it. 

§  2124.  Any  court  of  record,  exercising  jurisdiction  of  an  appellate 
nature,  hiay  issue  a  writ  of  certiorari,  re<{uiring  the  body  or  officer  whose 
proceedings  are  under  review,  to  make  a  return  to  the  court  issuing  the 
writ,  at  a  time  and  place,  fixed  by  the  court,  and  designated  in  the  writ,  for 
the  purpose  of  supplying  any  diminution,  variance,  or  other  defect,  in  the 
record  or  otlicr  papers,  before  the  court  issuing  the  writ,  in  any  case  where 
Justice  i*equire8  that  the  defect  should  be  supplied,  and  adequate  reHef 
cannot  be  obtained  by  means  of  an  order. 

§  2125.  Subject  to  the  provisions  of  the  next  section,  a  writ  of  certiorari 
to  review  a  determination  must  be  granted  and  served,  within  four  calendar 
months  after  the  deter. ni nation  to  be  reviewed  becomes  final  and  binding, 
upon  the  relator,  or  the  person  whom  he  represents,  either  in  law  or  in 
fact. 

§  2126.  The  court,  at  a  general  term  thereof,  may  grant  the  writ,  at  any 
time  within  twenty  months  after  the  expiration  of  the  time  liroitefl  in  the 
la«t  section,  where  the  relator,  or  the  person  whom  he  represents,  was,  at 
the  time  when  the  determination  to  be  reviewed  became  final  and  bindiog 
upon  him,  either 

1.  Within  the  age  of  twenty<one  years ;  or 

2.  Iniane  *,  or 
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3.  Imprisioncd  on  a  criminal  charge,  or  in  execution  u\M)ti  coorictioix  of  a 
criminal  offence,  for  a  term  less  than  for  life. 

%  2127.  An  application  for  the  writ  must  be  made  t>y,  m  iu  behaU  ot,  a 
person  aggrieved  by  the  determination  to  be  reviewed ,  mue>t  Iik;  foaiided 
apon  an  affidavit,  or  a  verified  petition,  which  may  be  accompanied  by  other 
written  proof ;  and  must  show  a  proper  case  for  the  issuing  of  the  writ  1% 
can  be  granted  only  at  a  general  or  special  term  of  the  court;  and  th« 
granting  or  refusal  thereof  issdiscretionary  with  the  court. 

§  2128.  Until  provision  la  made,  in  the  general  rules  of  practice,  for  re> 
quiring,  or  dispensing  with  notice  of  the  application  for  the  writ,  the  court 
to  which  the  application  for  the  writ  is  made,  may,  in  its  disci'etion,  require 
or  dispense  with  notice.  A  notice,  when  it  is  necessary,  must  oe  served, 
with  copies  of  the  papers  upon  which  the  application  is  to  be  made,  upon 
the  body  or  officer,  whose  determination  is  to  be  reviewed,  or  upon  sucii 
other  person  as  the  court  directs,  as  prescribed  in  this  article  for  the  service 
of  «  writ  of  certiorari.  The  service  must  be  made,  at  least  eight  days  be- 
Xore  the  application,  unless  the  court,  by  an  order  to  show  cause,  prescribca 
a  shorter  time.  Where  notice  is  given,  the  person  served  may  produce  affi- 
davits or  other  written  j  roofs,  upon  the  merits,  in  opposition  to  the  applica- 
tion. 

§  2129.  The  writ  mvit  be  directed  to  the  body  or  officer,  whose  determi- 
nation is  to  be  reviewed  ;  or  to  any  other  person  having  the  custody  of  the 
record  or  other  papers  iti  be  certified ;  or  to  both,  if  necessary.  Where  it 
is  brought  to  review  the  determination  of  a  board  or  body,  other  than  a 
court,  if  an  action  Tould  lie  against  the  board  or  body,  in  its  associate  or 
official  name,  it  must  be  directed  to  the  board  or  body,  by  that  name ; 
otherwise  it  mnst  be  greeted  to  the  members  thereof,  by  their  names. 

§  2130.  A  writ  of  certiorari  must  be  served  as  follows,  except  where 
different  directions,  respecting  the  mode  of  service  thereof,  are  given  bv 
the  court  granting  it : 

1.  Where  it  is  directed  to  a  person  or  persons  by  name,  or  by  his  or  thei** 
official  title  or  titles,  or  to  a  municipal  corporation,  it  must  be  served,  upon 
each  officer  or  other  person,  to  whom  it  is  so  directed,  or  upon  the  corpora- 
iion,  in  the  same  manner  as  a  summons  in  an  action  brought  in  the  supreme 
eourt,  except  as  prescribed  in  the  next  two  subdivisions  of  this  section. 

2.  Where  it  is  directed  to  a  court,  or  to  the  judges  of  a  court,  having  a 
clerk  appointed  puir.u&nt  to  law,  service  upon  the  court,  or  the  judges  there- 
of, may  be  made  by  filing  the  writ  with  the  clerk. 

8.  Where  it  is  to  be  served  upon  any  other  board  or  body,  or  upon  the 
members  thereof  it  may  be  served  as  prescribed  in  section  two  thousand 
and  seven ty-orie  of  this  act,  for  service,  upon  a  like  board  or  body,  of  an 
alternative  '^rit  of  mandamus. 

§  21ZL  2xcept  as  prescribed  in  this  section,  a  writ  of  certiorari  does 
not  Ptay  ihe  execution  of  the  determination  to  be  reviewed,  or  affect  the 
power  of  th''.  body  or  officer,  to  which  or  to  whom  it  is  addressed.  The 
eourt,  ?;liic^  grants  the  writ,  may,  in  its  discretion,  and  upon  such  terms,  as 
to  security  or  otherwise,  as  justice  requires,  direct,  by  a  clause  in  the  writ 
or  by  a  separate  order,  that  the  execution  of  the  detennination  be  stayed, 
pending  the  certiorari,  and  until  the  further  direction  of  the  court.  A  bond, 
andertaking,  or  other  security,  given  to  procure  such  a  stay,  is  valid  and 
effectual,  according  to  its  terms,  in  favor  of  a  person  beneficially  interested 
Ia  upbQi'^vng  the  determinatioi)  to  be  reviewed,  whr  is  adxoitted  as  a  part] 
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to  tb€  special  proceedings  as  prescribed  in  section  two  thouaaund  one  lundred 
and  tbirtj-scven  of  this  act. 

§  2132.  A  writ  of  certiorari  must  be  made  returuable,  within  twentj 
days  after  the  service  thereof,  at  the  office  of  the  clerk  of  the  court.  If  H 
was  issued  from  the  supreme  court,  it  must  be  made  returnable  at  the  office 
of  the  clerk  of  the  county,  designated  therein,  wherein  the  determination  to 
be  reviewed  was  made ;  and  if  the  county,  designated  in  the  writ,  Is  not  the 
proper  county,  the  court,  upon  motion,  may  amend  the  writ  accordingly. 
Thereupon  all  papers  on  file  must  be  transferred  to  the  clerk  of  the  countj, 
where  the  writ  is  made  returnable  by  the  amendment. 

g  2133.  After  a  writ  of  certiorari  has  been  issued,  the  time  to  make  a 
return  thereto  may  be  enlarged,  or  any  other  order  may  be  made,  or  proceed- 
ing taken,  in  the  cause,  in  relation  to  any  matter  not  provided  for  in  thifl 
article,  as  a  similar  proceeding  may  be  taken  in  an  action,  brought  in  the 
same  court,  and  triable  in  the  county  where  the  writ  is  returnable. 

§  2134.  The  clerk,  with  whom  a  writ  of  certiorari  is  filed,  and  each  person, 
upon  whom  a  writ  of  certiorari  is  served,  as  prescribed  in  section  two  thou- 
sand one  hundred  and  thirty  of  this  act,  must  make  and  annex  to  the  writ, 
or  to  the  copy  thereof  served  upon  him,  a  return,  with  the  transcript  an- 
nexed, and  certified  by  him,  of  the  record  or  proceedings,  and  a  etatement  of 
the  other  matters,  specified  in  and  required  by  the  writ.  The  return  must 
be  filed  in  the  officQ^where  the  writ  is  returnable,  according  to  the  command 
thereof. 

§  2136.  If  a  return  is  defective,  the  court  may  direct  a  further  return 
An  omission  to  make  a  return,  as  required  by  a  writ  of  certiorari,  or  by  an 
order  for  a  further  return,  may  be  punished,  as  a  contempt  of  the  court. 
But  a  judge  or  clerk  shall  not  be  thus  punished,  unless  the  relator,  before 
the  time  when  the  return  is  required,  pays  him,  for  his  return,  the  sam  of 
two  dollars,  and,  in  addition,  ten  cents  for  each  folio  of  the  copies  of 
papers  required  to  be  returned. 

§  2136.  A  writ  of  certiorari  may  be  issued  to,  and  a  return  to  a  writ  of 
certiorari  may  be  made  .by,  an  officer,  whose  term  of  office  has  expired. 
Such  an  officer  may  be  punished  for  a  failure  to  make  a  return  to  the  writ, 
as  required  thereby ;  or  to  make  a  further  return,  as  required  by  an  order 
for  that  purpose. 

§  2137.  Upon  the  application  of  a  person,  specially  and  beneficially  in- 
terested in  upholding  the  determination  to  be  reviewed,  the  court  may,  lb 
its  discretion,  admit  him  as  a  party  defendant  in  the  special  proceeding, 
upon  Bucn  terms  as  justice  requires.  And  a  general  term  of  the  coart,  at 
which  the  cause  is  noticed  for  hearing,  and  is  placed  upon  the  calendar, 
may,  in  a  proper  case,  direct  that  notice  of  the  pendency  of  the  special  pro- 
ceeding be  given  to  any  person,  in  such  a  manner  as  it  thinks  proper ;  and 
may  suspend  the  hearing  until  notice  is  given  accordingly. 

§  2138.  The  cause  must  be  heard  at  a  general  term  of  the  court.  In  the 
supreme  court,  it  must  be  heard  at  a  general  term,  held  within  the  judicial 
department,  embracing  the  county  where  the  writ  was  returnable.  Either 
party  may  notice  it  for  hearing,  at  any  time  after  the  return  is  complete. 
Except  as  prescribed  in  the  next  section,  it  must  be  heard  upon  the  writ 
and  return,  end  the  papers  upon  which. the  writ  was  granted. 

§  3139.  If  the  officer  or  other  person,  whose  duty  it  is  to  make  a  retarn, 
lies,  absconds,  remA««p  from  the  State,  or  beconiea  insane,  after  tl^f  ^% 
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is  Issued,  and  before  making  a  return,  or  after  making  an  !asuffioient  retnm ; 
<ind  it  appears  that  tlierc  is  no  other  officer  or  person,  from  whom  a  suffi- 
cient return  can  be  procured  by  means  of  a  new  certiorari  ;  the  court  may, 
in  ite  discretion,  thermit  affidavits,  or  other  written  proofs,  relating  to  the 
matters  not  sufficiently  returned,  to  be  produced,  and  may  bear  the  cause 
Accordiugly.  The -court  may  also,  in  its  discretion,  permit  eitlier  party  to 
iproduce  affidavits^  or  other  written  proofs,  relating  to  any  alleged  error  of 
tfact,  or  any  other  question  of  fact,  which  is  essential  to  the  jurisdiction  of 
:the  body  or  officer,  to  make  the  determination  to  be  -reviewed,  where  the 
'facts,  in  relation  thereto,  are  not  sufficiently  stated  in  the  return,  and  the 
^ourt  is  satisfied  that  they  cannot  be  made  to  appear,  by  means  of  an  order 
for  a  further  return. 

§  2140.  The  questions,  involving  the  merits,  to  be  determined  by  the 
-court  upon  the  hearing,  are  the  following,  only  : 

1 .  Whether  the  body  or  officer  had  jurisdiction  of  the  subject-matter  of 
the  determination  under  review. 

2.  Whether  the  authority,  conferred  upon  the  body  or  officer,  in  relation 
to  that  subject-matter,  has  been  pursued  in  the  mode  required  by  law,  in 
order  to  authorize  it  or  him  to  make  the  determination. 

3.  Whether,  in  making  the  determination,  any  rule  of  law,  affecting  the 
rights  of  the  parties  thereto,  has  been  violated,  to  the  prejudice  of  the  rela- 
tor. 

4.  Whether  there  was  any  competent  proof  of  all  the  facts,  necessary  to 
be  proved,  in  order  to  authorize  the  making  of  the  determination. 

6.  If  there  was  such  proof,  whether  there  was,  upon  all  the  evidence, 
iuch  a  preponderance  of  proof,  against  the  existence  oC  aay  of  those  facts, 
that  the  verdict  of  a  jury,  affirming  the  existence  thereof,  rendered  in  an 
action  in  the  supreme  court,  triable  by  a  jury,  would  be  set  aside  by  the 
court,  as  against  the  weight  of  evidence. 

§  2141.  The  court,  upon  the  hearing,  may  make  a  final  order,  annulling 
or  confirming,  wholly  or  partly,  or  modifying,  the  determination  reviewed, 
as  to  any  or  all  of  the  parties. 

§  2142.  Where  the  determination  reviewed  is  annulled  or  modified,  the 
court  may  order  and  enforce  restitution,  in  like  manner,  with  like  effect  and 
subject  to  the  same  conditions,  as  where  a  judgment  is  reversed  upon  ap- 
peal. 

g  2143.  0ost8,^not  exceeding  fifty  dollars  and  disbursements,  may  be 
awarded  by  the  final  order,  in  favor  of  or  against  either  party,  in  the  dis- 
cretion of  the  court. 

.  §  2144.  The  fiual  order  of  the  court  upon  the  certiorari  must  be  entered 
in  the  office  of  the  clerk  where  the  writ  was  returnable.  But  before  it  can 
be  enforced,  an  enrollment  thereof  must  be  filed.  For  that  purpose,  the 
clerk  must  attach  together,  and  file  in  his  office,  the  papers  upon  which  the 
eaase  was  heard ;  a  certified  copy  of  the  final  order ;  and  a  certified  copy 
of  each  order,  whkh.  in  any  way  involves  the  merits,  or  necessarily  affects 
the  final  order. 

§  2145.  The  filing  of  the  enrollment  in  the  office  of  the  clerk  where  the 
final  order  is  entered,  as  prescribed  in  the  last  section,  ia  a  suffic^nt  author* 
ity  for  any  proc  eeding,  by  or  before  the  body  which,  or  the  officer  who, 
made  the  determmation  reviewed,  which  the  final  order  of  the  court  directs, 
w  permits      0ut  where  the  execution  of  the  final  order  ia  stayed  by  so 


Has  INSOLVGNrS  DISGHAROK.  gg  2146>^2148 


appeal  to  the  court  oi   dppeals,  the  prooeeiJiugs  below  are  stajed  In  like 
mauner. 

§2146.  The  expre»i!9ioii, '' bo(]y  of  officer/^  ai^  uststi  in  this  article,  in- 
cludes every  court,  iribunnl.  hoani,  frorporntion,  ut  uther  person,  or  aggre- 
gation of  persons,  whost'  determuirtl.ioik  luny  be  reviewed  by  a  writ  of  cer- 
tiorari ;  and  the  word,  **  determination/'  as  used  in  this  article,  includes 
every  judgment,  order,  decidiun,  adjudication,  or  other  act  of  such  a  body 
or  omoer,  which  is  subject  to  be  so  reviewed. 

§  2147.  Where  ihe  right  to  a  writ  of  certiorari  is  expressly  conferred, 
or  the  issuing  thereof  is  expressly  authorized,  by  a  statute,  passed  before, 
and  remaining  in  force  after,  this  anicle  takes  effect,  this  article  does  not 
vary,  or  affect  in  any  manner,  any  provision  of  the  former  statute,  which 
expressly  prescribes  a  different  regulation,  with  respect  to  any  of  the  pro- 
ceedings upon  the  ceHiorari  to  be  issued  thereunder. 

§  2148.  This  article  is  hot  applicable  to  a  writ  of  certiorari,  brought  to 
review  a  determination  made  in  any  criminal  matter,  except  a  criminal  con- 
tempt of  court 
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ARTICLE  FIRST. 
Discharge  of  an  Insoltsnt  from  his  Debts. 

f  2149.  Who  may  be  discharged.  |  2189.  Id. ;  to  file  proofs,  if  not  naa«d 

2150.  To  what  court  application  to  be  in  scheaule. 

made.  217D.  Proceedings    if  Jarora  do  not 

sn51.  Contents  of  petition.  agree. 

8152.  Consent  of  creditors  to  be  an-  2171.  When  insolvent  reqnired  to  pro- 

nexed.  duce  his  uon-retddeiit  wife. 

2153.  CoDsent  of  executor,  adminis-  2172.  Kxumination  of  iusolveut. 

trator,  receiver,  etc.  2173.  When  iuaolvent  cannot  be  dis- 

2154..  Id.;  of  corporation,  etc.  charged. 

2155.  Id.;  of  partnership.  2174.  When  astaignment  to  be  direo- 

2156.  Effect   of  consent  where  peti-  ted. 

tioner  is  a  joint  debtor.  2175.  Assiffninent ;  contents,  and  to 

2157.  Consent  of  purchaser  of  debt,  whom  niude.   « 

etc.  2176.  Id.;  trustees,  how  designated. 

2158.  Consenting  creditor  mnst  Telin<  2177.  Effect  of  assignment. 

qnii^h  security.  2178.  When  discharge  to  be  granted. 

2159.  Penalty      if     creditor     swears  2179,  2180   Proceedings  where  trustee 

falsely.  refuses  to  give  certificate,  etc. 

2160.  Affidavit  of  consenting  creditor.  2181.  Discharge,  etc.  to  be  recorded. 

2161.  When  non-resident  creditor  to  2182.  Effect  of  discharge. 

annex  account,  etc.  2188.  Id.;  exception  an  to  foreign  con- 

2162.  Petitioner's  schedule.  tracts  or  creditors. 

2163.  His  affidavit.  2lB4.  Id.  :  as  to  debts,  etc.,  to   the 

2164.  Order  to  show  canse.  United  States  and  the  State. 

2165.  How     order     published  and          2185.  Insolvent  to  be  released   from 

served.  imprisonment. 

2166.  Hearing.  2186.  Discharge  ;  when  void. 

2167.  Pnttinj^  canse  on  calendar.  2187.  Invalidity   may   be   proved   on 

2168.  C^j)osing  creditor  to  file  speci-  motion  to  vacate  order  of  ar* 

flcations,   and  may  demand  rest,  etc. 

jury  trial. 

%  2149.  An  insolvent  debtor,  who  is  a  resident  of  the  State  at  the  time 
of  presenting  his  petition,  may  be  discharged  from  his  debts,  as  prescribed 
in  this  article. 

§  2160.  Application  for  each  a  discharge  must  be  made,  by  the  petition 
of  the  Insolvent,  addressed  to  the  county  court  of  the  county  in  which  he 
resides  ;  or,  if  he  resides  in  the  city  of  New  Yoric,  to  the  court  of  common 
pleas  for  that  city  and  county. 

%  2151.  The  petition  must  be  in  writing;  it  must  be  signed  by  the  in- 
solvent, and  specify  his  residence  ;  it  must  set  forth,  in  substance,  that  he 
is  unable  to  pay  nil  his  debts  in  full ;  that  he  is  willing  to  assign  his  prop- 
erty for  the  benefit  of  all  his  creditors,  and,  in  all  other  respects,  to  comply 
with  the  provisions  of  this  article,  for  the  purpose  of  being  discharged  from 
his  debts ;  and  it  mnst  pray  that,  upon  his  so  doing,  he  may  be  discharged 
accordingly.  It  must  be  verified  by  the  affidavit  of  the  insolvent,  annexed 
thereto,  taken  on  the  day  of  the  presentation  thereof,  to  the  effect,  that  the 
petition  is  in  all  respects  true,  in  mutter  of  fact. 

§  2162.  The  petitioner  must  annex  to  his  petition  one  or  more  written 
instruments,  executed  by  one  or  more  of  his  creditors,  residing  in  the 
United  States, 'having  debts  owing  to  him  or  them  in  good  faith,  then  due 
or  thereafter  to  become  due,  which  amount  to  not  less  than  two  thirds  of 
all  the  debts,  owing  by  tlie  petitioner  to  creditors  residing  within  the 
Dnited  States.  Each  instrument  must  be  to  the  effect,  that  the  person  or 
corporation,  executing  it,  consents  to  the  discharge  of  the  petitioner  from 
Lis  debts,  upon  his  complying  with  the  provisions  of  this  article. 

§  2163.  A^  executor  or  administrator  may  become  a  consenting  creditor, 
ittidcr  the  c?der  of  the  surrogate's  court  from  which  his  letters  issued-  .  1 
trustee,  offcial  assignee,  or  receiver  of  the  property  of  a  creditor  of  the 
petitioner,  whether  created  by  operation  of  law  or  by  the  act  of  parties,  may 
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"become  a  consenting  creditor,  under  the  order  of  a  justice  of  the  supremQ 
court.  A  peraon  who  becomes  a  consenting  creditor,  as  prescribed  in  this 
section,  is  chargeable  only  for  the  sum  which  he  actually  receives,  as  a 
dividend  of  the  insolvent's  property. 

§  2154.  Where  a  corporation  or  joint-stock  association  becomes  a  con- 
senting creditor,  its  consent  must  be  executed  under  its  common  seal,  and 
may  be  attested  by  any  director  or  other  officer  thereof,  duly  authorized  for 
that  purpose ;  who  may  make  any  affidavit,  require(i  of  a  creditor  in  the 
proceedings. 

§  2165.  Where  a  partnership  becomes  a  consenting  creditor,  the  consent 
may  be  executed  in  its  behalf,  and  any  affidavit,  required  of  a  creditoik  in 
the  proceedings,  may  be  made,  by  either  of  the  partners. 

^  2156.  ^  creditor's  consent  does  not  affect  his  remedy  against  any  per- 
son or  persons  indebted  jointly  with  the  petitioner ;  and  the  petitioner's 
discharge  has  the  effect,  as  between  the  creditor  and  the  other  joint  debtors, 
of  a  composition  between  the  petitioner  and  the  creditor,  made  as  prescribed 
in  article  third  of  title  fifth  of  chapter  fifteenth  of  tins  act. 

§  2157.  Where  a  consenting  creditor  is  the  purchaser  or  assignee  of  e 
debt  against  the  petitioner,  or  the  executor,  administrator,  trustee,  or  re 
ceiver  of  such  a  purchaser  or  assignee,  he  is  deemed,  for  all  the  purposes  of 
this  article,  except  as  to  the  declaration  and  receipt  of  dividends,  a 
creditor  only  to  the  amount,  actually  and  in  good  faith  paid  for  the  debt, 
by  him,  or  by  the  decedent  or  other  person,  from  whom  he  derives  titie,  and 
remaining  uncollected.  This  section  is  not  affected  by  the  recovery  of  a 
judgment  for  the  debt,  after  the  purchase  or  assignment ;  but  in  that  case, 
the  consenting  creditor  may  include  the  uncollected  costs,  as  i "'  hc^r  we*** 
part  of  the  sum  paid  for  the  debt. 

§  2158.  A  creditor  who  has,  in  his  own  name,  or  in  trust  fo.  him,  ^ 
mortgage,  judgment,  or  other  security,  for  the  payment  of  a  sum  of  money 
which  is  a  lien  upon,  or  otherwise  affects,  real  or  personal  property  belo*^;- 
ing  to  the  petitioner,  or  transferred  by  him  since  the  lien  was  created,  c&ff 
not  become  a  consenting  creditor,  with  respect  to  the  debt  so  secures  mlesa 
he  adds  to  or  includes  in  his  consent,  a  written  declaration,  under  hu  ^land, 
to  the  effect,  that  he  relinquishes  the  mortgage,  judgment,  or  other  security, 
so  far  as  it  affects  that  property,  to  the  trustee  to  be  appointed  pursuant  to 
the  petition,  for  the  i)enefit  of  all  the  creditors.  Such  a  decUration 
operates,  to  that  extent,  as  an  assigment  to  the  trustee,  of  the  mortgage, 
judgment,  or  other  security  ;  and  vests  in  him  accoj*dingly  all  the  right  and 
interest  of  the  consenting  creditor  therein. 

§  2159«  If  a  creditor  knowingly  swears,  in  any  proceedings  authorized 
by  this  article,  that  the  petitioner  is,  or  will  become,  indebted  to  him,  ip  a 
sum  of  money,  which  is  not  really  due,  or  thereafter  to  become  due  ;  or  in 
more  than  the  true  amount ;  or  that  more  was  paid  for  a  debt,  which  was 
purchased  or  assigned,  than  the  sum,  actually  and  in  good  faith  paid  there* 
for ;  he  forfeits  to  the  trustee,  to  be  recovered  in  an  action,  twice  the  sum, 
■o  falsely  sworn  to. 

§  2160.  The  consent  of  a  creditor  must  be  accompanied  with  bis  affi- 
davit,  stating  as  follows  :      • 

1.  That  the  petitioner  is  justly  indebted  to  him,  or  will  become  indebted 
ia  him,  at  q  future  day  specified  therein,  in  a  sura  therein  specifttd ;  and 
if  he,  or  the  person  from  whom  he  derives  title,  is  or  was  the  purchasei  or 
assignee  of  the  debt,  lie  must  also  specify  the  sum,  actually  and  in  givd 
faith  paid  for  the  debt,  as  prescribed  in  section  two  thousand  one  hundred 
and  fifty-seven  of  this  act.  . .  _ 
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8.  The  nature  of  the  demand,  and  whether  it  arose  upon  written  security, 
or  otherwise,  with  the  general  ground  or  consideration  of  the  indebted- 
ues8. 

8.  That  neither  he,  nor  any  person  to  his  use,  has  received  from  the  peti- 
tioner, or  from  any  other  person,  payment  of  i\  demand,  or  any  part  thereo", 
in  money  or  in  any  other  way,  or  any  gift  or  reward  of  any  kmd,  upon  an 
express  or  implied  trust,  confidence,  or  understanding,  that  he  should  con- 
gent  to  the  discharge  of  the  petitioner. 

Where  a  consenting  creditor  is  an  executor,  administrator,  trustee,  re- 
ceiver, or  assignee,  he  may  state  the  neeessary  facts,  in  his  affidavit,  upon 
information  and  belief,  setting  forth  therein  the  grounds  of  his  belief  ;  but 
in  that  x;ase,  the  consent  must  also  be  accompanied  with  the  affidavit  of  the 
insolvent,  to  the  effect,  that  all  the  matters  of  fact  stated  in  the  affidavit  of 
the  consenting  creditor,  are  true. 

§  2161.  [am*d  1889.]  A  consenting  creator,  residing  without  the 
State,  and  within  the  United  (States,  mnst  annex  to  his  consent  the 
original  accounts,  or  sworn  copies  thereof,  and  the  originHl  specialties 
or  other  written  securities,  if  any,  upon  which  his  demand  arose  or 
depends:  provided,  however,  that  when  such  original  specialties,  or 
other  written  securities,  are  lost,  such  fact  must  be  stated  as  a  reason 
for  not  annexing  thereto  the  consent,  and  the  fact  of  the  loss,  and  the 
manner  of  the  loss  thereof  must  be  stated  in  the  affidavit  of  the  cred- 
itor to  the  best  of  his  knowledge,  or  must  be  otherwise  proved  by 
affidavit  to  the  satisfaction  of  the  court;  and  the  court  may  thereupon, 
in  such  case  or  proceeding,  by  its  order,  dispense  with  the  annexing 
to  such  consent  of  the  original  specialties  or  other  written  securities. 

§  2X62.  The  petitioner  must  annex  to  his  petition  a  schedule,  con- 
taining : 

1.  A  full  and  true  account  of  all  his  creditors. 

2.  A  statement  of  the  place  of  residence  of  each  creditor,  if  it  is  known  ; 
or,  if  it  is  not  known,  a  statement  of  that  fact. 

3.  A  statement  of  the  sum  which  he  owes  to  each  creditor,  and  th€ 
nature  of  each  debt  or  demand,  whether  arising  on  written  security,  on 
account,  or  otherwise. 

4.  A  statement  of  the  true  cause  and  consideration  of  his  indebtedness  to 
each  creditor,  and  the  place  where  the  indebtedness  accrued. 

6.  A  statement  of  any  existing  judgment,  mortgage,  or  collateral  or  other 
security,  for  the  payment  of  the  debt. 

6.  A  full  and  true  inventory  of  all  his  property,  in  law  or  in  equity,  of 
the  incumbrances  existing  thereon,  and  of  all  the  books,  vouchers,  and  secur- 
ities, relating  thereto. 

§  2163.  An  affidavit,  in  the  following  form,  subscribed  and  taken  by 
the  petitioner  before  the  county  judge,  or,  in  the  city  of  New  York,  before 
the  judge  holding  the  term  of  the  court,  at  which  the  order  specified  in  the 
next  section  is  made,  must  be  aimexed  to  the  schedule : 

"  I, ,  do  swear  "  (or  "  affirm,"  as  the  case  may  be,)  "  that  the  mat- 
ters of  fact,  stated  in  the  schedule  hereto  annexed,  are,  in  all  respects,  just 
and  true ;  that  I  have  not,  at  any  time  or  in  any  manner  whatsoever,  dis- 
posed of  or  made  over  any  part  of  my  property,  not  exempt  by  express  pro- 
vision of  law  from  levy  and  sale  by  virtue  of  an  execution,  for  the  future 
b^efit  of  nyrself  or  my  family,  or  disposed  of  or  made  over  any  part  of  my 
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property,  In  order  to  defraud  any  of  my  creditors  ;  that  I  have  not.  In  any 
instance,  created  or  acknowledged  a  debt  for  a  greater  sum  than  I  honestly 
and  truly  owed ;  and  that  I  have  not  paid,  secured  to  be  paid,  or  in  any 
way  compounded  with,  any  of  my  oreditora,  with  a  view  fraudulently  to  ob* 
tain  the  prayer  of  my  petition/* 

g  2164i  The  petition  and  other  papers,  specified  in  the  foregoing  seotioin 
of  this  article,  must  be  presented  to  the  court,  and  filed  with  the  clerk. 
The  court  must  thereupon  make  an  order,  re<{uiring  all  the  creditors  of  the 
petitioner  to  show  cause  before  it,  at  a  time  and  place  therein  specified, 
why  an  assignment  of  the  insolvent's  property  should  not  be  made,  and  he 
be  thereupon  discharged  from  his  debts,  as  prescribed  in  this  article ;  and 
directing  that  the  order  be  published  and  served,  as  prescribed  in  the  next 
Bectlon. 

§  2165.  The  order  must  be  published  and  served  in  the  following  nmA- 
Dcr : 

1.  The  petitioner  must  cause  a  copy  thereof  to  be  published  in  the  news- 
paper printed  at  Albany,  in  which  legal  notices  are  required  by  law  to  be 
published ;  and  in  a  newspaper,  designated  in  the  order,  published  in  the 
county ;  and  also,  if  one-fourtn  part  of  the  insolvent's  debts  accrued,  or  are 
due,  to  creditors  residing  in  the  city  of  New  York,  in  a  newspaper  published 
in  that  city,  designated  in  the  order.  The  publication  must  be  made,  at 
least  once  in  each  of  the  ten  weeks,  immediately  preceding  the  day  on 
which  cause  is  to  be  shown,  unless  all  the  creditors  reside  within  one  hun- 
dred miles  of  the  place  where  cause  is  to  be  shown ;  in  which  case,  the  pub- 
lication must  be  made,  at  least  once  in  each  of  the  six  weeks,  immediately 
preceding  that  day. 

2.  The  petitioner  must  also  serve  upon  each  creditor,  residing  within  the 
United  States,  whose  place  of  residence  is  known  to  him,  a  copy  of  the 
order  to  show  cause,  either  personally,  at  least  twenty  days  before  the  day 
when  caus^  is  to  be  shown,  or  by  depositing  it,  at  least  forty  days  before 
that  day,  in  the  post-office,  inclosed  in  a  post-paid  wrapper,  addressed  to  tht 
creditor  at  his  usual  place  of  residence. 

Where  the  State  is  a  creditor  of  the  petitioner,  a  copy  of  the  order  must 
be  served  upon  the  attorney-general,  who  must  represent  the  State  in  the 
subsequent  proceedings. 

g  2166,  On  the  day  specified  in  the  order,  and  before  any  other  proceed- 
ings are  taken  in  the  matter,  the  petitioner  must  present  to  the  court,  and 
file  with  the  clerk,  proof,  to  the  satisfaction  of  the  court,  that  the  order  has 
been  published  and  served,  as  prescribed  in  the  last  section  ;  and  thereupon, 
on  the  same  day,  or  upon  the  day  to  which  the  hearing  is  adjourned,  the 
court  must  hear  the  allegations  and  proofs  of  the  parties  appearing.  Proof 
of  personal  service  of  a  copy  of  the  order  upon  any  person,  must  be  made, 
in  like  manner  as  proof  of  personal  service  of  a  summons,  in  an  action 
brought  in  the  supreme  court. 

§  2167.  Where  the  insolvent's  discharge  is  opposed,  the  court  may  direct 
the  special  proceeding  to  be  placed  upon  the  calendar  for  trial.  In  that  ease 
the  parties  must  appear,  and  the  proceedings  are  the  same,  as  in  an  action, 
except  as  otherwise  prescribed  in  this  article ;  and  costs,  as  in  an  action, 
except  for  proceedings  before  notice  of  trial,  may  be  awarded  to  eitber 
party,  in  the  discretion  of  the  court. 

§  2168.  In  order  to  en<;itle  a  creditor  to  oppose  the  discharge  of  the 
insolvent,  he  must,  on  the  day  fixed  to  show  cause,  or  at  such  other  time  aa 
the  court  directs,  file  with  the  clerk  a  specification  of  his  objections  ;  and 
he  may  then,  but  not  afterwards,  demand  a  trial,  by  a  jury,  of  the  quesliona 
of  fact  arising  thereupon.     If  a  trial  by  a  jury  is  not  then  demanded,  tho 
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qaestions  of  fact  mujst  be  tried  by  the  court,  vfthout  a  jury.  Where  one  of 
two  or  more  opposing  creditors  demands  a  trial  J?v  a  jury,  all  the  nrnterial 
questions  of  fact,  arising  upon  the  objections  of  all  the  creditors,  masi  h« 
tried  in  like  manner,  and  at  the  same  time.  The  court  may,  in  its  difo^i. 
tioD,  direct  the  questions  to  be  settled,  and  plainly  stated,  in  an  order,  at 
where  an  order  is  made  by  the  supreme  court,  in  an  action  pending  therein, 
for  the  trial  of  questions  of  fact  by  a  jury. 

§  2169.  Where  the  name  of  an  opposing  creditor  does  not  appear  in  th# 
schedule,  he  must  file,  with  the  specification  uf  his  objections,  proof,  by 
affidaTtt,  that  he  is  a  creditor ;  and,  if  his  debt  is  not  set  forth  in  the  sched- 
ule, be  must  also  file  his  affidavit,  to  the  effect  specified  in  subdivision  hrst 
and  oecond  of  section  two  thousand  one  hundred  ani  sixty  of  this  act. 

§  2170.  There  shall  be  but  one  trial  by  jury.  If  the  jurors  cannot 
agree,  after  being  kept  together  for  such  a  time  as  the  court  deems  reason- 
able, the  court  must  di^^churge  them,  and  determine  the  questions  of  fact,cr 
those  questions  as  to  which  the  jurors  have  not  agreed,  upon  the  evidence 
taken  before  the  jury,  as  if  a  jury  had  not  been  demanded. 

g  2171.  Where  the  petitioner's  wife  resides  without  the  State,  the  court, 
or  a  judge  thereof  out  of  court,  may,  upon  the  application  of  any  creditor, 
make  auvorder,  requiring  the  petitioner  to  bring  his  wife  before  the  court, 
at  the  hearing  or  trial,  to  tlie  end  that  she  may  be  examined  as  a  witness. 
A  copy  of  the  order  mut^t  be  personally  served  upon  the  petitioner,  at  least 
three  weeks,  before  the  hearing.  If  it  appears,  upon  the  hearing,  that  ser- 
vice could  not,  with  due  diligence,  be  so  made,  in  consequence  of  the  peti- 
tioner's sickness  or  absence,  the  court  may,  in  its  discretion,  adjourn  the 
hearing  or  trial,  and  prescribe  the  time  aud  manner  of  service  of  the  order 
for  the  adjourned  day.  If,  after  due  service,  the  petitioner's  wife  do<*s  not 
attend  at  the  time  and  place  appointed,  the  petitioner  is  not  entitled  to  his  iih- 
charge,  unless  he  proves,  to  the  satisfaction  of  the  court,  by  his  affidavit,  or 
upon  his  oral  examination,  or  otherwise,  that  he  was  unable  to  procure  ber 
attendance. 

§  2172.  At  the  hearing  or  trial,  the  petitioner  must  be  examined  under 
oath,  at  the  instance  of  any  creditor,  touching  his  property  or  debts,  or  any 
other  matter  stated  in  his  schedule,  or  any  changes  that  have  occurred  in 
the  situation  of  his  property,  since  the  making  of  the  schedule ;  and  par- 
ticularly whether  he  has  collected  any  debts  or  demands,  or  made  any  trans- 
fers of,  or  otherwise  affected,  his  real  or  personal  property.  Any  creditor 
may  contradict  or  impeach,  by  other  competent  evidence,  the  testimony  of 
the  insolvent,  or  of  his  wife. 

§  2173.  In  either  of  the  following  cases,  the  petitioner  is  not  entitled  to 
a  discbarge : 

1.  Where  it  appears,  upon  the  hearing  or  trial,  that,  after  making  the 
schedule  annexed  to  his  petition,  he  has  collected  a  debt  or  demand,  oi 
transferred,  absohvtely,  conditionally,  or  otherwise,  any  of  his  property,  not 
exempt  by  law  from  levy  and  sale  by  virtue  of  an  execution,  and  he  neglects 
or  refuses  forthwith  to  pay  over  to  the  clerk,  the  full  amount  of  all  debtj 
and  demands  so  collected,  and  the  full  value  of  all  property  so  transferred, 
except  so  much  of  the  money,  and  of  the  value  of  the  property,  as  appears 
to  have  been  necessarily  expended  by  him  for  the  support  of  himself  or  hi£ 
family 

2.  Where  it  appears,  in  like  manner,  that  the  petitioner,  within  two  year^ 
before  presenting  the  petition,  has,  in  contempKuion  of  his   bocon:hig  insol 
T^U  OT  of  his  petitioning  for  his  discharge,  or  knowing  of  his  insoheutv. 
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Biftde  nn  assignment,  snle,  or  trftnsfer,  either  absolute  or  conditional,  of  anj 
of  his  property,  or  of  any  interest  tli^^rein,  or  confess\3d  a  Judgment,  or 
given  any  security,  with  a  view  of  giving  a  preference  to  a  creditor  for  an 
antecedent  debt. 

§  2174.  An  order,  directing  the  execution  of  an  assignment,  must  be 
made  by  the  couU,  where  it  appears,  by  the  verdict  of  the  jury;  or,  if  a 
jury  has  not  been  demanded,  or  the  jurors  have  been  discharged  by  reason 
of  their  mability  to  agree,  where  it  satisfactorily  appears  to  the  court;  as 
follows : 

1.  That  the  petitioner  is  justly  and  truly  indebted  to  the  consenting 
creditors,  in  sums  which  amount,  in  the  aggregate,  to  two  thirds  of  all  the 
debts,,  which  the  petitioner  owed,  at  the  time  of  presenting  his  petition,  to 
d^editors  residing  within  the  United  States. 

2.  That  he  has  honestly  and  fairly  given  a  true  accoupt  of  his  property. 
8.  That  he  has,  in  all  things,  conformed  to  the  matters  required  of  him 

by  this  article. 

§  2175.  The  order  must  designate  one  or  more  trustees,  residents  of  the 
State ;  and  must  direct  the  petitioner  to  execute,  to  him  or  them,  an  as- 
signment of  all  his  property,  at  law  or  in  equity,  in  possession,  reversion,  or 
remainder,  excepting  only  so  much  J^hereof,  as  is  exempt  by  law  from  levy 
and  sale,  by  virtue  of  an  execution.  The  assignment  must  be  acknowledged 
or  proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded  in  the 
county,  and  must  be  recorded  in  the  clerk's  office  of  the  county.  Where  it 
appears,  from  the  schedule  or  otherwise,  that  real  property  will  pass  there- 
by, it  must  be  recorded  also  as  a  deed,  in  the  proper  office  for  recording 
deeds,  of  each  county  where  the  real  property  is  situated. 

§  2176.  The  trustee  or  trustees  may  be  nominated  by  a  majority 
in  amount  of  the  consenting  creditors.  If  no  person  is  so  nominated,  one 
or  more  persons  must  be  appointed  by  the  court  for  the  purpose.  The 
nomination  may  be  included  in  the  consent,  or  made  in  a  separate  paper,  op 
orally  upon  the  hearing  or  trial,  and  entered  in  the  minutes. 

§  2177.  The  assignment  vests  in  the  trustee  or  trustees  all  the  petition- 
er's interest,  legal  or  equitable,  at  the  time  of  its  execution,  in  any  real  or 
{)ersonal  property,  not  exempt  by  law  from  levy  and  sale  by  virtue  of  an 
execution  ;  and  any  contingent  interest  which  may  vest  within  three  years 
thereafter.  When  a  contingent  interest  so  vests,  it  passes  to  the  trustee, 
in  the  same  manner  as  it  would  have  vested  in  the  petitioner,  if  he  ^ad  not 
made  an  assignment. 

§  2178.  Upon  the  production  by  the  petitioner  of  a  certificate  of  the 
trustee  or  trustees,  duly  acknowledged  or  proved,  and  certified,  in  like  man- 
ner as  a  deed  to  be  recorded  in  the  county,  to  the  effect,  that  the  insolvent 
has  assigned,  for  the  benefit  of  all  his  creditors,  all  his  property  so  directed 
to  be  assigned,  and  all  the  books,  vouchers,  and  papers  relating  thereto,  and 
that  he  has  delivered  so  much  thereof  as  is  capable  of  delivery ;  and  also 
of  a  certificate  of  the  county  clerk,  that  the  assignment  hafe  been  duly  re- 
corded in  his  office ;  the  court  must  grant  to  the  insolvent  a  discharge  from 
his  debts,  which  lias  the  effect  declared  in  the  following  sections  of  this 
article. 

§  2179.  If  a  trustee  refuses  or  neglects,  upon  payment  or  tender  by  the 
petitioner  of  the  expense  of  so  doing,  to  execute  or  acknowledge  a  certifi- 
cate, as  prescribed  in  the  last  section,  or  to  cause  the  assignment  to 
be  recorded,  as  therein  prescribed,  the  court,  upon  proof  by  affidavit  of  the 
facts,  must  make  an  order,  requiring  the  trustee  to  show  cause,  at  a  time 
^nd  place  therein  specified,  wh^  the  petitioner  should  not  be  dissharge^^ 


notwithstanding  hid  neglect  or  refusal ;  and  why  the  trustee's  appointment 
fibould  not  be  revoked. 

§  2180.  If,  upon  the  return  of  the  order^  it  appears  that  the  assignment 
has  been  duly  executed,  and  that  the  petitioner  has  duly  delivered  all  his 
property  directed  to  be  assigned,  and  all  the  books,  vouchers,  and  papers 
relating  thereto,  which  are  capable  of  delivery,  the  court  may,  either  : 

1.  6i*ant  a  discharge  of  the  petitioner,  notwithstanding  the  neglect  or  re- 
fusal of  the  trustee ;  or  , 

2.  Make  an  order,  revoking  the  appointment  of  the  trustee.  Upon  the 
entry  of  such  an  order,  the  powers  of  the  trustee,  and  his  interest  in  tlte 
assigned  property,  cease.  If  there  is  no  other  trustee,  the  court  must,  b^ 
the  same  or  another  order,  appoint  one  or  more  new  trustees.  Such  an  ap- 
pointment has  the  same  effect,  as  if  the  person  or  persons  so  appointed  were 
named  as  trustees  in  the  original  assignment. 

§  2181.  The  discharge,  and  the  petition,  affidavits,  orders,  schedule,  and 
other  papers,  upon  which  the  discharge  is  granted,  exclusive  of  the  minutes 
of  testimony,  must  be  recorded  in  the  clerk's  office  of  the  county,  within 
three  months  after  the  discharge  is  granted.  In  default  thereof,  the  dis- 
charge becomes  inoperative,  from  and  after  that  time.  The  original 
discharge,  the  record  thereof,  or  a  transcript  of  the  record  duly  authentica- 
ted, is  conclusive  evidence  of  the  proceedings  and  facts  therein  contained. 
The  other  papers  specified  in  this  section,  the  record  thereof,  or  a  transcript 
of  the  record  duly  authenticated,  are  presuu:7tiTe  evidence  of  the  proceed- 
ings and  facts  therein  contained. 

§  2182.  [ani'd  1883.]  Except  as  prescribed  in  the  next  two  sections,  a 
discharge,  granted  as  prescribed  in  this  article,  exonerates  and  discharges 
the  petitioner  from  every  debt  due  at  the  time  when  he  executed  his  assign- 
mer.t,  including  a  debt  contracted  before  that  lime,  though  payable  after- 
ward, and  from  every  liability  incurred  by  him,  by  makmg  or  indorsing  a 
promissory  note,  or  by  accepting,  drawing  or  indorsing  a  bill  of  exchange, 
before  the  execution  of  his  assignment,  or  incurred  by  him  in  consequence 
of  the  payment,  by  any  party  to  such  a  note  or  bill,  of  the  whole  or  any 
part  of  the  money  secured  thereby,  whether  the  payment  is  made  before  or 
after  the  execution  of  the  assignment.  At  any  time  after  one  year  has 
elapsed,  since  the  recording  of  the  discharge,  and  the  petition,  affidavits, 
orders,  scheduk  and  other  papers  upon  which  the  discharge  was  granted,  as 
prescribed  in  section  two  thousand  one  hundred  and  eighty-one  of  this  act, 
the  petitioner  may  apply,  upon  proof  of  his  discharge,  to  the  court  in  which 
a  judgment  shall  have  been  rendered  against  him,  for  an  order  directing  the 
judgment  tt>  be  canceled  and  discharged  of  record.  If  it  appears  that  he 
has  been  discharged  from  the  payment  of  that  judgment,  an  order  must  be. 
made  accordingly,  and  thereupon  the  'clerk  must  cancel  and  discharge  the 
docket  thereof,  as  if  the  proper  satisfaction  piece  of  the  judgment  was  filed. 
Notice  of  the  application,  accompanied  with  copies  of  the  papers  upon 
which  it  is  made,  must  be  given  -to  the  judgment  creditor,  unless  his  written 
consent  to  the  granting  of  the  order,  with  satisfactory  proof  of  the  execu- 
tion thereof,  and  if  he  is  not  the  party  in  whose  favor  the  judgment  was 
rendered,  that  he  is  the  owner  thereof,  is  presented  to  the  court  upon  the 
applicHtion. 

§  2183.  In  either  of  the  following  cases,  such  a  discharge  does  not  affect 
a  debt  or  liaoility,  founded  upon  a  contract,  unless  it  was  owing,  when  the 
petition  was  presented^  to  a  resident  of  the  State ;  or  the  creditor  has  ex»> 
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euted  a  consent  to  the  discharge  ;  or  has  appeared  in  the  proceedings  ;  or 
has  received  a  dividend  from  the  trustee  : 

1 .  Where  the  contract  was  made  with  a  person,  not  a  resident  of  the 
Btato. 

2.  Where  it  was  made  and  to  be  performed  without  the  State. 

3.  Wherft  the  creditor  was  not,  at  the  time  of  the  discharge,  a  resident  of 
the  State. 

§  2184.  Such  a  discharge  does  not  affect : 

1.  A  debt  or  duty  to  the  United  States ;  or 

2.  A  debt  or  duty  to  the  State,  for  taxes  or  for  money  received  or  col- 
lected by  any  person  as  a  public  officer,  or  in  a  fiduciary  capacity,  or  a 
cause  of  action  specified  in  section  one  thousand  nine  hundred  and  sixty- 
nine  of  this  act,  or  a  judgment  recovered  upon  such  a  cause  of  action^ 

Except  as  prescribed  in  this  section,  the  discharge  exonerates  the  peti* 
tioner  from  a  debt  or  other  liabilitv  to  the  State,  in  like  manner  and  to  the 
same  extent,  as  from  a  debt  or  liabilitv  to  an  individual. 

§  2185.  If,  at  the  time  when  the  discharge  is  granted,  the  petitioner  is 
under  arrest,  by  virtue  of  an  execution  against  his  person  issued,  or  an 
order  of  arrest  made,  in  an  action  or  special  proceeding,  founded  upon  a 
debt  or  liability  from  which  he  is  discharged,  as  prescribed  in  the  foregoing 
sections  of  this  article,  he  must  be  released  from  the  arrest,  upon  producing 
to  the  officer  his  discharge,  or  a  certified  copy  of  the  record  thereof.  If  the 
adverse  party  wishes  to  test  the  validity  of  \,\vt  discharge,  he  may  pi-ocare  a 
new  order  of  an*est,  or  cause  a  new  exe<Hjitiou  to  be  issued,  as  the  case 
requires. 

§  2186.  A  discharge,  granted  as  prescribed  in  this  article,  is  void,  ic 
either  of  the , following  cases  : 

1.  Where  the  petitioner  wilfully  swears  falsely,  in  the  affidavit  annexed 
to  his  petition  or  schedule,  or  upon  his  examination,  in  relation  to  any 
material  fact,  concerning  his  property  or  his  debts,  or  to  any  other  material 
fact. 

2.  Where,  after  presenting  his  petition,  he  sells,  or  in  any  way  trnnsfera 
or  assigns  any  of  his  property,  or  collects  any  debt  or  demand  owing  to  him, 
and  does  not  give  a  just  and  true  account  thereof,  upon  the  hearing  or  trial, 
and  does  not  pay  the  money  so  collected,  or  the  value  of  the  property  so 
sold,  transferred,  or  assigned,  as  prescribed  in  this  article. 

8.  Where  lie  secretes  any  part  of  his  property,  or  a  book,  voucher,  or 
paper  relating  thereto,  with  intent  to  defraud  his  creditors. 

4.  Where  he  fraudulently  conceals  the  name  of  any  creditor,  or  the  9um 
owing  to  any  creditor,  or  fraudulently  misstates  such  a  sum. 

6.  Where,  in  order  to  obtain  his  discharge,  he  procures  any  person  to 
become  a  consenting  creditor,  for  a  sum  not  due  from  him  to  that  person 
in  good  faith,  or  for  a  sura  greater  than  that  for  which  the  holder  of  a 
demand,  purchased  or  assigned,  is  deemed  a  creditor,  as  prescribed  in  this 
article. 

6.  Where  he  pays,  or  consents  to  the  payment  of,  any  portion  of  the 
debt  or  demand  of  a  creditor,  or  grants  or  consents  to  the  granting  of  any 
gift  or  reward  to  a  creditor,  upon  rin  express  or  implied  contract,  trust,  or 
nnderstanding,  that  the  creditor  so  paid  or  rewarded  should  be  a  consenting 
creditor,  or  should  abstain  or  desist  from  opposing  the  discharge. 

7.  Where  he  is  guilty  of  any  fraud  whatsoever,  contrary  to  the  titie  intent 
of  this  article. 

(  2187.  Where  a  person,  who  hne  been  discharged  as  prescribed  in  Uut 
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article,  is  afterwards  airested  by  virtue  of  an  oraer  of  arrest  madei  oi  an 
exeoution  issued,  in  au  action  founded  upon  a  debt  or  liability  from  which 
he  is  so  discharged,  the  adverse  party  may  oppose  his  applieatipn  to  be 
released  from  the  arrest,  by  proof,  by  aOidavit,  of  any  cause  for  avoiding 
the  discharge,  for  want  of  jurisdiction,  or  as  specified  in  the  last  aection. 
If  such  a  cause  is  established,  the  application  must  be  denied. 

ARTICLE   SECOND. 

SzUfPTIOM   FROM    AbRSST,   OR   DISCHARGE   FROM   IMPRISONMENT,   OF  AV 

Insolvent  Debtor. 

f  S186.  Who    may  be    exempted,  and     ^  signment  parsnant  theretcw 

by  what  court.  %  2195.  When  diBcharge  to  be  granted ; 

S189.  Contents  of  petition.  effect  thereof. 

2190.  Petitioner's  echedule.  2196.  Di^rharge  to  be  recorded,  etc. 

2191.  His  affidavit.  2197.  Petitioner  to  be  released   from 

2192.  Order  to  show  cause.  imprisonment. 

2193.  Hearing,  etc.  2198.  Debts  not  affected,  etc. 

2194.  Order  directing  assignment ;  as-  2199.  Discharge,  when  void. 

g  2188.  An  in><iolveni  debtor  may  be  exempted  from  arrest,  or  discharged 
from  imprisonment,  as  prescribed  in  this  article.  For  that  purpose,  he 
must  apply,  by  petition,  to  the  county  court  of  the  county  in  which  he  re- 
sides, or  is  imprisoned ;  or,  if  he  resides  or  is  imprisoned  in  the  city  of  New 
York,  to  the  court  of  common  pleas  for  that  city  and  county.  A  person, 
who  has  been  admitted  to  the  jail  liberties,  is  deemed  to  be  imprisoned, 
within  the  meaning  of  this  article. 

§  2189.  The  petition  must  be  in  writing ;  it  must  be  signed  by  the  insol- 
vent, and  specify  his  residence,  and  also,  if  he  is  in  prison,  the  county  in 
which  he  is  imprisoned,  and  the  cause  of  his  imprisonment.  It  must  set 
forth,  in  substance,  that  he  is  unable  to  pay  all  his  debts  in  full ;  thut  he 
is  willing  to  assign  his  property  for  the  benefit  of  all  his  creditors,  and  in 
all  other  respects  to  comply  with  the  provisions  of  this  article,  for  the  pur- 
pose of  being  exempted  from  arrest  and  imprisonment,  as  prescribed  there- 
in ;  and  it  mu^t  pray,  that  upon  his  so  doing,  he  may  thereafter  be  exempted 
from  arrest,  by  reason  of  a  debt,  arising  upon  a  contract  previously  made  ; 
and  also,  if  he  is  imprisoned,  that  lie  may  be  discharged  from  his  imprison- 
ment. It  must  be  verified  by  the  affidavit  of  the  insolvent,  annexed  thereto, 
taken  on  the  day  of  the  presentation  thereof,  to  the  effect,  that  the  petition 
is  in  all  respects  true  in  matter  of  fact. 

§  2190.  The  petitioner  must  annex  to  his  petition,  a  schedule,  in  all 
respects  similar  to  that  required  of  an  insolvent,  as  prescribed  in  section 
two  thousand  one  hundred  and  sixty-two  of  this  act. 

§  2191.  An  affidavit,  in  the  following  form,  subscribed  and  taken  by 
the  petitioner,  before  the  county  judge,  or,  in  the  city  of  New  York,  before 
the  judge  holding  the  term  of  the  court  at  which  the  order  specified  in  the 
next  section  is  made,  roust  be  annexed  to  the  schedule : 

"  I, ,  do  swear  "  (or  "  affirm,"  as  the  case  may  be,)  "  that  the  mat- 
ters of  fact,  stated  in  the  schedule  hereto  annexed,  are,  in  all  respects,  just 
and  true;  that  I  have  not,  at  any  time,  or  in  any  manner  whatsoever,  dis- 
posed of  or  made  over  any  part  of  my  property,  not  exempt  by  express  pro- 
vision li'  law  from  levy  and  sale  bv  virtue  of  an  execution,  for  the  future 
benefit  of  myself  or  my  family,  or  disposed  of  or  made  over  any  part  or  my 
property,  in  order  to  defraud  any  of  my  creditors  ;  and  that  1  have  not  paid, 
secured  to  be  paid,  "br  in  any  way  compounded  with,  any  of  my  creditors 
with  &  view  that  they  or  any  of  them  should  abstain  from  opr^ing  my  dia 
obarg«9.'* 
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§  2192.  The  petition,  and  the  papers  annexed  thereto,  must  he  presented 
to  the  court,  and  filed  with  the  clerk.  The  court  must  thereupon  make  an 
order,  requiring  all  the  creditors  of  the  petitioner  to  show  cause  before  it, 
At  a  time  and  place  therein  specified,  why  the  prayer  of  the  petitioner 
should  not  be  granted  ;  and  directing  that  the  order  be  published  and  served, 
io  the  manner  prescribed  in  section  two  thousand  one  hundred  and  sixty- 
fi^re  of  this  act,  for  the  publication  and  service  of  an  order,  made  as  therein 
prescribed. 

§  2193.  The  provisions  of  sections  two  thousand  one  hundred  and  sixty- 
fix,  two  thousand  one  hundred  and  sixty-seven,  two  thousand  one  hundred 
and  sixty-eight,  two  thousand  one  hundred  and  sixty-nine,  two  thousand 
one  hundred  and  seventy,  two  thousand  one  hundred  and  seventy-two,  and 
two"  thousand  one  hundred  and  seventy-three  of  this  act,  apply  to  a  special 
proceeding,  taken  as  prescribed  m  this  article. 

§  2194.  An  order,  directing  the  execution  of  an  assignment,  must  be 
made  by  the  court,  where  it  appears,  by  the  verdict  of  the  jury,  or,  if  a 
jury  has  not  been  demanded,  or  the  jurors  have  been  discharged  by  reason 
of  their  inability  to  agree,  where  it  satisfactorily  appears  to  the  court,  aa 
follows : 

1.  That  the  petitioner  is  unable  to  pay  his  debts. 

2.  That  the  schedule  annexed  to  his  petition  is  true. 

8.  That  he  has  not  been  guilty  of  any  fraud  or  concealment,  in  Yiolation 
of  the  provisions  of  this  article. 

4.  That  he  has,  in  all  things,  conformed  to  the  matters  required  of  him 
by  this  article. 

The  provisions  of  sections  two  thousand  one  hundred  and  seventy-five, 
two  thousand  one  hundred  and  seventy-six,  and  two  thousand  one  hundred 
and  seventy-seven  of  this  act  apply  to  the  order  prescribed  in  this  section, 
and  to  the  assignment  made  in  pursuance  thereof,  except  that  the  trustee  or 
trustees  must  be  nominated,  as  well  as  appointed,  by  the  court. 

§  2196.  Upon  the  production  by  the  petitioner,  of  the  certificates  of  the 
trustee  or  trustees,  and  the  county  clerk,  to  the  effect  prescribed  in  section 
two  thousand  one  hundred  and  seventy-eight  of  this  act,  the  court  must 
grant  to  the  petitioner  a  discharge,  declaring  that  the  petitioner  is  forever 
thereafter  exempted  from  arrest  or  imprisonment,  by  reason  of  any  debt 
due  at  the  time  of  making  the  assignment,  or  contracted  before  that  time, 
though  payable  afterwards ;  or  by  reason  of  any  liability  incurred  by  him, 
by  making  or  indorsing  a  promissory  note,  or  by  accepting,  drawing,  or 
indorsing  a  bill  of  exchange,  before  the  execution  of  the  assignment;  or  in 
consequence  of .  the  payment,  by  any  party  to  such  a  note  or  bill,  of  the 
whole  or  any  part  of  the  money  secured  thereby,  whether  the  payment  is 
made  before  or  after  the  execution  of  the  assignment,  with  the  exceptions 
specified  in  section  two  thousand  two  hundred  and  eighteen  of  this  act. 
The  discharge  shall  have  the  effect  therein  declared,  as  prescribed  in  thii 
section. 

§  2196.  The  provisions  of  section  two  thousand  one  hundred  and  eighty- 
one  of  this  act  apply  to  the  discharge,  and  to  the  petition  and  other  papers 
upon  which  it  was  granted. 

§  2197.  If,  at  the  time  when  the  discharge  is  granted,  the  petitioner  a 
imprisoned,  by  virtue  of  an  execution  against  his  person  issued,  or  of  an 
order  of  arrest  made,  in  so  action  or  special  proceeding  founded  upon  s 
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debty  liability,  or  judgment,  as  to  which  he  is  exempted  from  arrest'  oi 
imprrsonment,  as  prescribed  in  the  last  section  but  one,  the  oiBcer  must 
forthwith  release  him,  on  production  of  the  discharge,  or  a  certified  copy  of 
the  record  thereof. 

§  2198.  A  debt,  demand,  judgment,  or  decree,  against  an  insolvent,  dis- 
charged as  prescribed  in  this  article,  is  not  affected  or  impaired  by  the 
discharge;  but  it  remains  valid  and  effectual,  against  all  his  property, 
acquired  after  the  execution  of  the  assignment.  The  lien,  acquired  by  or 
under  a  judgment  or  decree,  upon  any  property  of  the  insolvent,  is  not 
affected  by  the  discharge. 

§  2199.  A  discharge,  granted  to  an  insolvent  as  prescribed  in  this 
article,  is  void,  in  the  same  cases,  so  far  as  they  are  applicable,  in  which  a 
discharge,  granted  as  prescribed  in  article  first  of  this  title,  is  therein  de- 
clared to  be  void ;  and  the  validity  of  such  a  discharge  may  be  ^ested  In  the 
same  manner. 

ARTICLE  THIRD. 

DiSCHAROS  or  AN  IMPRISONED  JUDGMENT  DEBTOR  FROM  IMPRISONMSNT. 


{  9200,  Who  may  be  discharged. 
2201.  To  what  court  appUcatiou  to  be 

made. 
9302.  When  petition  may  be  presented. 
8S03.  Contents  of  petition  ;  schedule. 

2204.  Affidavit  of  petitioner. 

2205.  Notice  to  creditors. 

2206.  Id. ;   wHen   service   cannot ,  be 

made. 

2207.  Id.;  when  State  a  creditor. 
2206.  Proceedings  on  presentation  of 

petition 
2209.  Aojournment. 


$  2210.  Proceedings  on  adjoarned  day. 
2211.  Assignment;  effect  thereof. 
2212..  Discharge  ;  when  to  be  granted, 

2213.  Petitioner's  property  still  liable. 

2214.  When  creditor   may  issue  new 

execution  against  pennon. 

2215.  Powers  and  duties  of  trutstee. 

2216.  Creditor  may  notify   debtor  to 

apply  for  discharge. 

2217.  Effect  of  failnre  so  to  apply. 

2218.  Bebtor  to   United  States,  etc., 

not  to  be  discharged. 


§  2200.  A  person,  imprisoned  by  virtue  of  an  execution  to  collect  a  sum 
of  money,  issued  in  a  civil  action  or  special  proceeding,  may  be  discharged 
from  the  imprisonment,  as  prescribed  in  this  article.  A  person  who  has 
been  admitted  to  the  jail  liberties,  is  deemed  to  be  imprisoned,  within  the 
meaning  of  this  article. 

§^2201.  Application  for  such  a  discharge  must  be  made  by  petition,  ad- 
dressed to  the  court  from  which  the  execution  issued  ;  or  to  the  county  court 
of  the  county  in  which  he  is  imprisoned  ;  or,  if  he  is  imprisoned  in  the  city 
of  New  York,  to  the  court  of  common  pleas  for  that  city  and  county. 

§  2202.  A  person  so  imprisoned  may  apply  for  such  a  discharge,  at  any 
time ;  unless  the  sum,  or,  where  he  is  imprisoned  by  virtue  of  two  or  more 
executions,  the  aggregate  of  the  sums,  for  which  he  is  imprisoned,  exceeds 
five  hundred  dollars ;  in  which  case,  he  cannot  present  such  a  petition, 
until  he  has  been  imprisoned,  by  virtue  of  the  execution  or  executions,  for 
at  least  three  months. 

§  2203.  The  petition  must  be  in  writing ;  it  must  be  signed  by  the  peti- 
tioner ;  and  it  must  state  the  cause  of  his  imprisonment,  by  setting  forth  a 
copy,  or  the  substance,. of  the  execution,  or,  if  there  are  two  or  more  execu- 
tions, of  each  of  them.  The  petitioner  must  annex  thereto,  and  present 
therewith,  a  schedule,  cotitaining  a  just  and  true  account  of  all  his  prop- 
erty, and  of  all  charges  a£fectiug  the  same ;  as  the  property  and  charges 
existed  at  the  time  when  he  was  first  imprisoned,  and  also  as  they  exist  at 
the  time  when  the  petition  is  prepared  ;  together  with  a  just  and  tnis 
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BccooDt  of  all  deeds,  securities,  books,  vouchers,  and  papers,  relating  to  the 
property,  and  to  the  charges  thereupon. 

§  2204.  An  afiSdavit,  in  the  following  form,  subscribed  and  taken  by 
the  petitioner,  on  the  day  of  the  presentation  of  the  petition,  must  be 
annexed  to  the  petition  an  schedule : 

"  I,  '    ,  do  swear"  (or  **  affirm,**  as  the  case  may  be,)  "  that  the  mat- 

ters of  fact,  stated  in  the  petition  and  schedule  hereto  annexed,  are,  in  all 
respects,  just  and  true ;  and  that  I  have  not,  at  any  time  or  in  any  manner 
•whatsoever,  disposed  of  or  made  over  any  part  of  my  property,  not  exempt 
tty  express  provision  of  law  from  levy  and  sale  by  virtue  of  an  execution, 
for  the  future  benefit  of  myself  or  my  family,  or  disposed  of  or  made  over 
any  part  of  my  propertv,  with  intent  to  injure  or  defraud  any  of  my  cred- 
itors." / 

§  2206.  At  least  fourteen  days  before  the  petition  is  presented,  the  peti- 
tioner must  serve,  upon  the  creditor  in  each  execution,  by  virtue  of  which 
he  IS  imprisoned,  a  copy  of  the  petition,  and  of  the  schedule ;  together  with 
a  written  notice  of  the  time  when,  and  place  where,  they  will  be  presented. 
If,  by  reason  of  changes  occurring  after  the  service,  it  is  necessary,  Itefore 
presenting  the  petition  and  schedule,  to  correct  any  statement  contained  in 
the  schedule,  the  correction  may  be  made  by  a  supplemental  schedule,  a 
copy  of  which  need  not  be  served,  unless  the  court  so  directs. 

§  2206.  The  papers,  specified  in  the  last  section,  may  be  served,  either 
upon  the  creditor  or  his  representative,  or  upon  the  attorney  whose  name  is 
subscribed  to  the  execution  ;  and,  in  either  case,  in  the  manner  prescribed 
in  thi.s  act  for  the  service  of  a  paper  upon  an  attorney,  in  an  action  in  the 
supreme  court.  Where  it  is  made  to  appear,  by  affidavit,  to  the  satisfaction 
of  the  court,  that  service  cannot,  with  due  diligence,  be  so  made  within  the 
State,  upon  either,  the  court  may  make  an  order,  prescribing  the  mode  of 
service,  or  directing  the  publication  of  a  notice  in  lieu  of  service,  in  such  a 
manner  and  for  such  a  length  of  time,  as  it  thinks  proper ;  and  thereupon, 
it  may  direct  an  adjournment  of  the  hearing  to  such  a  time  asjt  thinks 
proper. 

§  2207.  Where  the  State  is  a  creditor,  the  papers  must  be  served  upon 
the  attorney-general,  who  must  represent  the  State  in  the  proceedings. 

§  2208.  Upon  the  presentation  of  the  petition,  schedule,  and  affidavit 
with  due  pioof  of  service  or  publication,  as  prescribed  in  the  last  three  sec- 
tions, the  court  must  make  an  order,  directing  the  petitioner  to  be  brought 
before  it,  on  a  day  desigwated  therein ;  and  on  that  day,  or  on  such  other 
days  ad  it  appoints,  the  court  must,  in  a  summary  way,  hear  the  allegations 
and  proofs  of  the  parties.  If  the  court  is  satisfied  that  the  petition  and 
schedule  are  correct,  and  that  the  petitioner's  proceedings  are  just  and  fair, 
it  must  make  an  order,  directing  tlie  petitioner  to  execute,  to  one  or  more 
trustees,  designated  in  the  order,  an  assignment  of  all  his  property,  not 
expressly  exempt  by  law  from  levy  and  sale  by  virtue  of  an  execution ;  or 
of  so  much  thereof  as  is  sufficient  to  satisfy  the  execution  or  executions,  by 
virtue  of  which  he  is  imprisoned. 

§  2209.  Upon  sufficient  cause  being  shown  by  a  creditor,  the  court  may, 
from  time  to  time,  adjourn  the  hearing ;  but  not  to  a  day  later  than  three 
months  after  the  presentation  of  the  petition. 

g  2210.  An  objection  to  a  matter  of  form  shall  not  be  received  upon  an 
adjourned  day ;  and,  unless  the  opposing  creditor  satisfies  theconit  that  the 
prooeedings  on  the  part  of  the  petitioner  are  not  just  and  fair,  the  court 
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must  direct  an  ftssignmebt,  &s  prescribed  in  tlie  last  section  but  one,  and 
iDi.5t  grant  a  discharge,  na  prescribed  in  the  following  sections  of  this 
article. 

g  2211.  The  assignment  must  be  acknowledged  or  proved,  and  certified| 
in  like  manner  as  a  deed  to  be  recorded  in  tjie  county,  and  must  be  recorded 
in  the  clerk's  office  of  the  county  where  the  petitioner  is  imprisoned.  Wliei« 
it  appears,  from  the  schedule  or  otherwise,  that  real  property  will  pa»s 
thereby,  the  assignment  must  also  be  recorded  as  a  deed,  in  the  pioper  olhoe 
for  recording  deeds,  of  each  county  where  the  real  property  is  situuted. 
The  assignment  vests  in  the  trustee  or  trustees,  for  the  benefit  of  the  Judg- 
ment creditors  in  the  executions,  by  virtue  of  which  the  petitioner  is  impris- 
oned, all  the  estate,  right,  title,  and  interest  of  the  petitioner  in  and  to  the 
property,  so  directed  to  be  assigiied. 

§  2212.  Upon  the  production,  by  the  petitioner,  of  satisfactoiy  evidence 
that  the  petitioner  has  actually  delivered  to  the  trustee  or  trustees  all  the 
property  so  directed  to  be  assigned,  which  is  capable  of  delivery  ;  or  upon 
the  petitioi)er*s  giving  security,  approved  by  the  court,  for  the  future  deliv- 
ery theteof ;  the  court  must  make  an  order,  discharging  the  petitioner  from 
imprisonment,  by  virtue  of  each  execution,  specified  in  his  petition.  The 
sheriff,  upon  being  served  with  a  certified  copy  of  the  order,  must  discharge 
the  petitioner  as  directed  therein,  without  any  detention  on  account  oi 
fees. 

§  2213.  Notwithstanding  such  a  discharge,  the  judgment  creditor  in  the 
execution  has  the  same  remedies,  against  the  property  of  the  petitioner,  for 
any  sum  due  upon  his  judgment,  which  he  had  before  the  execution  was 
issued ;  but  the  petitioner  shall  not,  except  as  is  otherwise  specially  pre- 
scribed in  the  next  section,  be  again  imprisoned  by  virtue  of  an  ej^ecution 
upon  the  same  judgment,  or  arrested  in  an  action  thereupon. 

§  2214.  If  the  petitioner  is  convicted  of  perjury,  committed  in  any  of 
the  proceedings  upon  his  petition,  any  judgment  creditor,  by  virtue  of  whose 
execution  he  was  imprisoned,  may  issue  a  new  execution  against  his  per- 
son. 

§  2216.  The  trustee  must  collect  the  demands,  and  sell  the  other  prop- 
erty assigned  to  him.  He  must  apply  the  proceeds  thereof,  after  deducting 
his  commissions  and  expenses  allowed  by  law,  as  follows : 

1.  To  the  payment  of  the  jail  fees,  upon  the  imprisonment  and  discharge 
of  the  petitioner. 

2.  If  any  surplus  remains,  to  the  payment  of  the  creditors,  by  virtue  of 
whose  executions  the  petitioner  was  imprisoned,  when  he  presented  his  peti- 
tion ;  or,  if  there  is  not  enough  to  pay  them  in  full,  to  the  payment,  to 
each,  of  a  proportionate  part  of  the  sum  due  upon  his  execution. 

3.  If  any  surplus  remains,  he  must  pay  it  over  to  the  petitioner,  or  his 
executor  or  administrator. 

Personal  service  upon  a  creditor,  or  his  attorney,  of  written  notice  of  the 
lAme  and  place  of  making  a  distribution,  as  prescribed  in  subdivision  second 
lof  this  section,  has  the  same  effect  as  publishing  a  notice  thereof,  in  a  case 
.prescribed  by  law. 

g  2216.  Where  a  person  has  been  imprisoned,  by  virtue  of  an  execution, 
for  the  space  of  three  months  after  he  was  entitled,  by  the  provisions  of  this 
article,  to  apply  for  a  discharge  ;  and  has  neither  made  such  an  appl' cation, 
Dot  applied  for  his  discharge  under  the  provisions  of  article  first  of  this 
title ;  the  judgment  creditor,  by  virtue  of  wlwse  execution  he  is  imprisoned. 

26 
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mtA  Wve  upon  the  prisoner  a  written  notice,  requiring  him  to  apply  fo» 
Ai8  diacharge,  according  to  the  provisions  of  this  article. 

§  2217.  If  the  prisoner  does  not,  within  thirty  days  after  personal  ser* 
▼ice  of  such  a  notice,  eibher  present  a  petition  to  the  proper  court,  as  pre- 
scribed in  article  first  of  this  title,  or  serve,  upon  the  creditor  giving  the^ 
notice,  a  copy  of  a  petition  and  schedule,  with  a  notice  of  his  intention  to* 
apply  foT  bis  discharge,  as  prescribed  in  this  article ;  or  if,  after  such  » 
presentation  or  service,  he  does  not  diligently  proceed  thereupon  to  a  decis- 
ion, he  shall  be  forever  barred  from  obtaining  his  discharge  under  the  yro*- 
Tisions  of  this  article,  or  of  article  first  of  this  title. 

§  2218.  Neither  of  the  following  named  persons  shall  be  discharged  f.oni> 
imprisonment,  under  the  provisions  of  tbi;?  article : 

1.  A  person  owing  a  debt  or  duty  to  the  United  States. 

2.  A  person  ojring  a  debt  or  duty  to  the  State,  for  taxes  or  for  money- 
received  or  collected  by  any  person,  as  a  pdblic  officer  or  in  a 'fiduciary 
capacity,  or  a  cause  of  action  specified  in  section  one  thousand  nine  bun* 
dred  and  sixty-nine  of  this  act  or  a  judgment  recovered  upon  such  a  cau8# 
of  action. 

ARTICLE  FOURTH. 
Care  or  the  Property  or  ▲  Person  confined  for  Crime. 

S  flSil9.  When  and  to  what  court  appli-  canse. 

cation  to  be  made.  f  2226.  Effect  of  order  appointing  tnw* 

8890.  Who  may  apply.  tee. 

8281.  Creditor  must  relinquieh  secar-  227.  Removal   of    trustee;    i^point' 

ity.  ment  of  new  trustee. 

2228.  Contents  of  petition.  2228.  Priifoner's  property  ;   how  ap> 
S223.  Copy  of  sentence  and  affidavit  plied. 

to  be  presented.  2229.  Id.;  to  be  delivered  to  him  on 
2224.  Proceedings  upon  presentation  his  discharsre. 

of  the  papers.  2230.  Application   of  this  article   to 


i.  Id.;  on  return  of  order  to  show  persons  heretofore  sentenced. 

§  2219.  Where  a  person  is  imprisoned  in  a  State  prison,  for  a  term  less 
than  for  life  ;  or  in  a  penitentiary  or  county  jail,  for  a  criminal  offence,  for 
a  longer  term  than  one  year ;  one  or  more  trustees,  to  take  charge  of  his 
property,  may  be  appointed,  as  prescribed  in  this  article,  by  the  county 
court  of  the  county,  or  a  superior  city  court  of  the  city,  where  he  resided  at 
the  time  of  his  imprisonment ;  or,  if  he  was  not  then  a  resident  of  the  State, 
where  be  is  imprisoned. 

§  2220.  A  petition  for  such  an  appointment  may  be  presented  by  eithw 
of  the  following  persons : 

1.  A  creditor  of  the  prisoner. 

2.  A  prisoner's  husband,  wife,  or  child. 

8.  One  or  more  of  his  next  of  kin,  or,  where  he  owns  real  property,  of  hit 
heirs  presumptive 

4.  A  relative  whom  he  is  bound  to  support. 

5.  Any  relative  or  other  person,  in  behalf  of  his  infant  child  or  chil- 
dren, 

§  2221.  A  creditor  of  the .  prisoner,  who  has  a  judgment,  mortgage,  or 
other  security,  specified  in  section  two  thousand  one  hundred  and  fifty-eight 
of  this  act,  cannot  apply  for  such  an  appointment,  with  respect  to  the  debt 
so  secured,  unless  be  appends  to  or  includes  in  his  petition,  the  declaration, 
required  by  that  section  from  a  consenting  creditor  ;  which  declaration  has 
the  same  effect  as  the  declaration  of  a  consenting  creditor,  as  therein  speci- 
al. 
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g  2222.  The  petition  must  be  in  writing,  and  Terified  by  the  affidavit  of 
the  petitioner,  to  the  effect,  that  the  matters  of  fact  therein  stated  uro  true, 
to  the  best  of  the  petitioner's  knowledge  and  belief.  It  must  set  forth  the 
facts,  showing  that  the  applicant  is  entitled  to  make  the  application,  and 
that  the  application  is  made  to  the  proper  court ;  the  name  and  residence 
of  each  person,  who  is  entitled  to  make  such  an  application,  as  prescribed 
In  the  last  section  but  one,  except  the  fifth  subdivision  thereof  ;  and  a  brief 
description  of  the  property,  real  and  personal,  of  the  prisoner,  and  the  value 
thereof.  If  the  applicant  is  a  creditor,  and  not  a  resident  of  the  State,  he 
must  annex  to  his  petition,  the  papers  specified  in  section  two  thousand  one 
hundred  and  sixty-one  of  this  act.  If  any  of  the  facts,  herein  required  to 
be  set  forth,  cannot  be  ascertained  by  the  petitioner,  after  the  exercise  of 
doe  diligence,  that  fact  roust  be  stated  ;  and  the  court  may,  in  its  discretion. 
Issue  a  subpoena,  requiring  any  person  to  attend  and  testify,  respecting  any 
matter,  which,  in  its  opinion,  ought  to  be  more  fully  and  certainly  set 
forth. 

§  2223.* The  petition  must  be  accompanied  with  a  copy  of  the  sentence 
of  conviction  of  the  prisoner,  duly  certified  by  the  clerk  of  the  court  by 
^hich  he  was  sentenced,  under  the  seal  thereof ;  together  with  an  affidavit 
of  the  applicant,  stating  that  the  person  so  convicted  is  actually  im- 
prisoned thereunder. 

§  2224.  Upon  the  presentation  of  the  papers,  the  court  may,  in  its  dis- 
cretion,  make  an  order,  either  appointing  one  or  more  fit  persons  trustees  of 
the  property  of  the  prisoner  ;  or  requiring  all  creditors  of  the  prisoner,  and 
all  persons  interested  in  his  estate,  to  show  cause,  at  a  time  and  place  speci- 
"fied  therein,  why  such  an  appointment  should  not  be  made.  In  the  latter 
lase,  the  order  must  direct  the  manner  of  service  thereof,  by  publication  or 
otherwise. 

§  2226.  Upon  the  return  of  an  order  to  show  cause,  made  as  prescribed 
in  the  last  section,  proof  of  the  service  thereof,  as  required  thereby,  must 
first  be  made  ;  whereupon  the  court  must  hear  the  allegations  and  proofs  of 
the  creditors,  and  other  persons  interested  in  the  estate,  who  appear. 
Where  the  prisoner  is  indebted  to  any,  person,  the  court  must  appoint  one 
or  more  trustees,  unless  the  persons  intciested  in  the  prisoner's  property 
pay  the  debt,  or  give  such  security,  as  the  court  prescribes,  for  the  payment 
thereof,  either  absolutely,  or  conlingeatly  upon  a  recovery  in  an  action; 
in  which  case,  or  where  the  prisoner  is  not  indebted,  the  court  may  grant  or 
deny  the  prayer  of  the  petition,  as  justice  requires. 

g  2226.  The  entry  of  the  order,  appointing  one  or  more  trustees,  and  the 
filing  of  the  papcra  upon  which  it  was  granted,  vest  in  the  trustee  or  trustees 
all  the  right,  title  und  interest  of  the  prisoner,  in  and  to  any  property,  real 
or  personal.  Where  the  prisoner  owns  real  property,  an  exemplified  copy 
cf  the  order  must  bo  recorded,  in  the  proper  office  for  recording  deeds,  in 
each  county  where  the  real  property  is  situated. 

g  2227.  Upon  the  application  of  any  person,  entitled  to  apply  for  an 
order,  appointing  trustees  of  the  prisoner's  property,  and  upon  such 
a  notice  as  the  court  prescribes,  to  the  petitioner,  and  to  such  other  persons 
interested,  as  the  court  thinks  proper  to  designate,  the  court,  by  which  the 
order  was  granted,  may,  in  its  discretion,  remove  any  trustee,  and  appoint 
another  in  his  place  ;  or  may  appoint  one  or  more  additional  ti  ustees.  The 
new  trustee  or  trustees,  so  appointed,  have  the  same  power  and  aulhority, 
lure  Tested  with  the  same  right,  titlci^  and  interest,  and  are  subject  to  the 
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same  duties  and  liabilitloS)  afl  if  he  or  they  had  been  appointed  by  th« 
original  order. 

§  2228.  After  deducting  their  commissions  and  expenses,  allowed  by  lair, 
and  paying  the  prisoner's  debts,  the  trustees  may,  from  time  to  time,  nodec 
the  (lirettion  of  the  court  by  which  they  were  appointed,  apply  the  surplila 
of  any  money  in  their  hands,  to  the  support  of  the  prisoner's  wife  AUd 
children,  and  of  such  other  relatives  as  he  is  bound  to  support,  and  to  Xh/§ 
education  of  his  children. 

§  2229.  When  the  prisoner  dies,  or  is  lawfully  discharged  from  impris- 
onment, the  trustee  or  trustees  must  deliver  over  to  him,  or  to  his  legal  rep- 
resentatives, all  his  property,  remaining  in  their '  hands,  after  deducting 
therefrom  their  lawful  expenses  and  commissions. 

§  2230.  This  article  applies  to  a  prisoner  who  has  been  sentenced  befor* 
this  chapter  takes  effect,  and  to  his  property;  except  where  one  or  more 
trustees  of  his  property  have  been  theretofore  appointed,  by  proceedinf^ 
taken  in  pursuance  of  a  statute  then  in  force. 

TITLE  IL 

Summary  proceedings  to  recover  ike  possession  of  real  property, 

I  2^1.  When  tenant  may  be  removed.         %  2248.  Adjournment. 

9232.  Person  holding  over  laud  sold,  2249.  Final  order  upon  trial. 

etc.,  may  be  removed.  2250.  Amoant  of  costs  ;  how  c^ll^cs^ 
2238.  Id.;   in  caee  of  forcible  entry  ted. 

or  detainer.  211151.  Warrant  to  diepossess  defend- 
2234.  Api>lication  ;  to  whom  made.  ant. 

22!i5.  Petition    by   person  entitled  to  2552,  Execation  of  warrant. 

possession.  2253.  When   warrant  cancels  lease  ; 
2236.  Notice  to  be  given   in  certain  exception. 

cases.  2254.'  Warrant ;  when  and  how  stayed. 

3237.  Petition  by  neighbor  of  bawdy-  2255.  UndertaMfig  ;  how  dfopoeed  of, 

house,  etc.  2256.  RedempLion  by  lessee. 

2233.  Precept.  2257.  Id.;  by  creditor  of  lessee. 

25>39.  Id. ;  in  New  York  city.  2258.  The  last  two  sections  qnalilied, 

22i0.  Id.;  how  served.  8269.  Order  to  be  made   thereu^n  ; 

2241.  Duty  of  person  to  whom  copy  Ibibility  of  person  redeeming, 

or  precept  is  delivered.  22G0.  Appeal. 

2242.  When  precept  to  be  served  oxf         2661.  Effect  of  appeal  limited  in  cep' 

landlord  of  bawdy-hoase,  etc.  tain  cases. 

2243.  Proof  of  service  of  precept.  2262.  Warrant ;  how  stayed  on  ap- 

2244.  Answer.  peal. 

2245.  Issues  i^pon  forcible  entry  or  de-  2263.  Appellate  conrt  may  >ward  reS" 

tainer.  titarion  ;  action  for  damages, 

2246.  In  N.  Y.  district  conrt,  cause  2264.  Application  of  this  title ;  effect 

may    be   transferred    to  an-  of  final  order. 

other  coiurt  for  trial.  2265.  How  proceedmgv  imder  this  titl» 

2247.  Trial.  to  be  stayed. 

§  2231.  In  either  of  the  following  cases,  a  tenant  or  lessee  at  will,  or  at 
sufferance,  or  for  part  of  a  year,  or  for  one  or  more  years,  of  real  property, 
including  a  specific  or  undivided  portion  of  a  house,  or  Other  dwelling,  and 
his  assigns,  undertenants,  or  legal  representatives,  may  be  removed  there- 
from, as  prescribed  in. this  title: 

1.  Where  he  holds  over  and  continues  in  possession  of  the  demised  prem- 
ises, or  any  portion  thereof,  after  the  expiration  of  his  term,  without  the 
permission  of  the  landlord. 

2.  Where  he  holds  over,  without  the  like  permission,  after  a  default  in 
the  payment  of  rent,  pursuant  to  the  agreement  under  which  the  demised 
premises  are  held,  and  a  demand  of  the  rent  has  been  made,  or  at  least  three 
days'  notice  in  writing,  requiring,  in  the  alternative,  the  payment  of  the 
rent,  or  the  possession  of  the  premises,  has  been  served,  in  bebatf  of  tbo 
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person  entitled  to  the'  rent,  upon  the  person  owiug  it,  as  prescribed  in  this 
title  for  the  service  of  a  precept. 

8.  Where  in  any  city  in  this  state  he  holds  over  and  continues  in  posses- 
sion of  the  'demised  premises,  or  any  portion  thereof,  after  default  in  the 
payment,  for  sixty  days  after  the  same  shall  be  payable,  of  any  taxes  or 
assessments  levied  on  such  demised  premises  which  he  has  agreed  in  writ- 
ing to  pay  pursuant  to  the  agreement  under  which  the  demised  premises  are 
held,  and  a  demand  for  the  payment  of  such  taxes  or  assessments  has  been 
m<ide,  or  at  least  three  days'  notice  in  writing,  requiring,  in  ihe  alternative^ 
the  payQient  thereof  and  of  any  interest  and  penalty  thereon,  or  the  posses- 
sion of  the  premises,  has  been  served,  in  behalf  of  the  landlord,  upon  the 
lessee,  as  prescribed  in  this  title  for  the  service  of  a  precept.  An  accept- 
ance of  any  rent  by  the  lessor  or  his  legal  represf'ntatives  shall  not  be  eon- 
strued  as  a  waiver  of  the  agreement  of  the  leasee  tu  pay  taxes  or  assess- 
ments, so  as  to  preclude  the  lessor  from  the  benefits  of  this  chapter. 

4.  Where  he,  being  in  possession  under  a  lease  for  a  terra  of  three  years 
or  less,  has,  during  the  term,  taken  the  benefit  of  an  insolvent  act,  or  has 
been  adjudicated  a  bankrupt,  under  a  bankrupt  law  of  the  United  Btatos. 

6.  Where  the  demised  premises,  or  any  part  thereof,  are  used  or  occupied 
as  a  bawdy-house,  or  house  of  assignation  for  lewd  persons,  or  for  any 
illegal  trade  or  manufacture,  or  other  illegal  business. 

§  2232.  In  either  of  the  following  cases,  a  person,  who  holds  over  and 
continues  in  possession  of  real  property,  after  notice  to  quit  the  same  has 
been  given,  as  prescribed  in  section  2236  of  this  act,  and  his  assigns,  ten- 
ants, or  legal  representative,  may  be  removed  therefrom,  as  prescribed  in 
this  title : 

1.  Where  the  property  has  been  sold  by  virtue  of  an  execution  against  him 
or  a  person  under  whom  he  claims,  and  a  title  under  the  sale  has  been  perfected. 

2.  Where  the  property  has  been  duly  sold,  upon  the  foreclosure,  by  pro- 
ceedings taken  as  prescribed  in  title  ninth  of  this  chapter,  of  a  mortgage 
executed  by  him,  or  a  person  under  whom  he  claims,  and  the  title  under  the 
foreclosure  has  been  duly  perfected. 

8.  Where  he  occupies  or  holds  the  property,  under  *\n  agreement  with 
the  owner  to  occupy  and  cultivate  it  upon  shares,  or  for  a  share  of  the 
crops,  and  the  time,  fixed  in  the  agreement  for  his  occupancy  has  expired. 

4.  Where  he,  or  the  person  to  whom  he  has  8ucceede<l,  has  intruded 
into,  or  squatted  upon,  a  parcel  of  land,  in  a  city  or  incorporated  village, 
without  the  permission  of  the  person  entitled  Vj  the  possession  thereof,  and 
the  occupancy,  thus  commenced,  has  continued  without  permission  from  the 
latter ;  or  after  a  permission  given  by  him  has  been  revoked,  and  notice  of 
the  revocation  given  to  the  person  or  persons  to  be  removed. 

§  2233.  An  entry  shall  not  be  made  into  real  propeity,  but  in  a  case  where 
entry  is  given  by  law  ;  and,  in  such  a  case,  only  in  a  peaceable  manner,  not 
with  strong  hand,  nor  with  multitude  of  people.  A  person  who  makes  a  forc- 
ibleeutry  forbidden  by  this  section,  or  who,  having  peaceably  entered  upon  real 
property,  holds  the  possession  thereof  by  force,  and  his  assigns,  undertenants, 
and  legal  representatives,  may  be  removed  therefrom,  as  prescribed  in  this  title. 

§  2234.  [am*d  1881  &  1884.]  Application  for  removal  of  a  person  from 
real  property,  as  prescribed  in  this  title,  may  be  made  to  the  county  judge 
or  special  county  judge  of  the  county,  or  a  justice  of  the  peace  of  the  city 
or  town,  or  the  mayor  or  recorder  of  the  city,  wherein  the  real  property,  or 
a  portion  thereof,  is  situated.  Application  may  also  be  made,  if  the  prop- 
erty, or  a  portion  thereof  be  situated  in  the  city  of  New  Tork,  to  the  district 
court  of  the  district  within  which  the  property,  or  a  portion  thereof, 
is  situated,  or  if  the  JQStice  of  such  court  be  for  any  reason  disqualiied, 
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to  the  district  court  of  an  adjoining  district ;  if  in  the  city  of  Brooklyn,  to 
a  police  justice  of  that  city  ;  if  in  the  city  of  Albany,  or  the  city  of  Troy, 
to  a  justice  of  the  justice's  court  of  that  city;  if  in  the  city  of  Yonkers,  to 
the  city  judge  of  that  city  ;  if  in  the  cities  of  Rochester  or  Buffalo,  to  a 
judge  of  the  municipal  court  of  that  city.  Where  the  property  is  situated 
in  an  incorporated  village,  the  boundaries  of -which  embrace  portions  of  two 
or  more  towns,  application  may  be  made  to  a  justice  of  the  peace  of  either 
town,  who  ireeps  an  office  in  the  village. 

g  2235.  The  application  may  be  made  by  the  landlord  o/  lessor  of  the 
demised  premises  ;  tlie  purchaser  upon  the  execution  or  foreclosure  sale ; 
the  person  forcibly  put  out  or  kept  out ;  the  person  with  whom,  as  owner, 
the  agreement  was  made,  or  the  owner  of  the  property  occupied  under  an 
agreement,  to  cultivate  the  property  upon  shares,  or  for  a  share  of  the 
crops ;  or  the  person  lawfully  entitled  to  the  possession  of  the  property 
intruded  into  or  squatted  upon,  as  the  case  requires ;  or  by  the  legal  rep- 
resentative, agent,  or  assignee  of  the  landlord,  purchaser,  or  other  person, 
so  entitled  to  apply.  The  applicant  must  present  to  the  judge  or  justice,  a 
written  petition,  verified  in  like  manner  as  a  verified  complaint  in  an  action 
brought  in  the  supreme  court ;  describing  the  premises  of  which  the  posses- 
sion is  claimed,  and  the  interest  therein  of  the  petitioner,  or  the  person 
whom  he  represents;  stating  the  facts,  which,  according  to  the  provisions 
of  this  title,  authorize  the  application  by  the  petitioner,  and  the  removal  of 
the  person  in  possession  ;  naming,  or  otherwise  intelligibly  designating  the 
person  or  persons  against  whom  the  special  proceeding  is  instituted,  and,  if 
there  are  two  or  more  such  persons,  and  some  are  undertenants  or  assigns, 
ipecifyiug  who  are  principals  or  tenants,  and  who  are  undertenants  or 
assigns ;   and  praying  for  a  final  order  to  remove  him  or  them  accordingly. 

§  2236.  Where  the  person  to  be  removed  is  a  tenant  at  will,  or 
at  sufferance,  the  petition  must  state  the  facts,  showing  that  the  tenancy 
has  been  terminated,  by  giving  notice,  as  required  by  law.  Whero  the 
application  is  made  in  a  case  specified  in  section  2232  of  this  act,  the 
petition  must  state  that  a  notice,  in  behalf  of  the  applicant,  requiring  all 
persons  occupying  the  property  to  quit  the  same,  by  a  day  therein  specified, 
has  been  either  served  personally  upon  the  person  or  persons  to  be  removed, 
or  affixed  conspicuously  upon  the  property,  at  least  ten  days  before  the 
day  specified  therein. 

§  2237.  An  owner  or  tenant  of  real  property,  in  the  immediate  neighbor- 
hood  of  other  demised  real  property,  which  is  used  or  occupied  as  a  bawdy- 
house,  or  house  of  assignation  for  lewd  persons,  may  serve  personally  upon 
the  owner  or  landlord  of  the  premises,  so  used  or  occupied,  or  upon  his 
agent,  a  written  notice,  requiring  the  owner  or  landlord  to  make  an  applica- 
tion for  the  removal  of  the  person  so  using  or  occupying  the  same.  If  the 
owner  or  landlord,  or  his  agent,  does  not  make  such  an  application,  within 
five  days  thereafter ;  or,  having  made  it,  does  not  in  good  faith  diligently 
prosecute  it ;  the  person  giving  the  notice  may  make  such  an  application, 
stating  in  his  petition,  the  facts  so  entitling  him  to  make  it.  Such  an 
application  has  the  same  effect,  except  as  otherwise  expressly  prescribed  in 
this  title,  as  if  the  applicant  was  the  landlord  or  lessor  of  the  premises. 

g  2238.  The  Judge  or  justice,  to  whom  a  petition  is  presented,  as  pre- 
scribed in  either  of  the  foregoing  sections  of  this  title,  nnist  thereupon  Isfi*' 
a  precept,  directed  to  the  person  or  persons  designated  in  the  petition  m 
being  in  possession  of  the  property,  and  requiring  him  or  them  forthwith  h 
remove  from  the  property,  describing  it,  or  to  show  cause,  before  him,  at 
a  time  and  place  specified  in  the  precept,  why  possession  of  the  property 
•hould  not  be  delivered  to  the  petitioner,  or,  in  the  case  speoified  in  the  Iiml 
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section,  to  the  ownir  or  landlord.  The  precept  must  l)e  returnable,  uot  less 
than  three  nor  more  than  five  days  after  it  is  issued ;  except  that,  where 
the  proceeding  is  taken,  upon  the  ground  that  a  tenant  continues  in  posses- 
sion of  demised  premises,  afler  the  expiration  of  his  term,  without  the  permis- 
sion of  his  landlord,  and  the  application  is  made  on  the  day  of  the  expiration 
of  the  lease,  or  on  the  next  day  thereafter,  the  precept  may,  in  the  discretion  of 
the  judge  or  justice,  be  made  returnable  on  the  day  on  which  it  is  issued,  at 
any  time  after  12  o'clock,  noon,  and  before  6  o'clock  in  the  afternoon. 

§  2239.  In  the  city  of  New  York,  where  the  application  is  made  to  a 
district  court,  the  petition  must  be  filed  with,  and  the  precept  must  be 
iesaed  by,  the  clerk  of  the  court ;  and  the  precept  must  be  made  returnable 
before  the  court,  at  the  place  designated,  pursuant  to  law,  for  holding  tbo 
court ;  and  all  subsequent  proceedings  in  the  cause,  must  be  had  at  thai 
place,  except  as  otherwise  prescribed  in  section  2246  of  this  act.  If,  upon 
the  return  of  the  precept  or  upon  an  adjourned  day,  the  justice  is  unable 
by  reason  of  absence  from  the  court  room  or  sickness,  to  hear  the  cause, 
or  it  is  shown  by  affidavit  that  he  is  for  any  reason  disqualified  to  sit  in 
the  cause,  or  is  a  necessary  and  material  witness  for  either  party,  a  justice 
of  any  otl^r  district  court  of  the  city  may  act  in  his  place  at  the  same  court 
room. 

§  2240.  The  precept  must  be  served  as  follows : 

1.  By  delivering,  to  the  person  to  whom  it  is  directed,  or,  if  it  is  directed  to 
a  corporation,  to  an  officer  of  the  corporation,  upon  whom  a  summons,  issued 
outof  the  supreme  court,  in  an  action  against  the  corporation,  might  be  served, 
a  copy  of  the  precept,  and  at  the  same  time  showing  him  the  original. 

2.  If  the  pei-son,  to  whom  the  precept  is  directed,  resides  in  the  city  or 
town  in  which  the  property  is  situated,  but  is  absent  from  bis  dwelling- 
house,  service  may  be  made  by  delivering  a  copy  thereof,  at  his  dwelling- 
house,  to  a  person  of  suitable  age  and  discretion,  who  resides  there;  or,  if 
no  such  person  can,  with  reasonable  diligence,  be  found  there,  upon  whom 
to  make  service,  then  by  delivering  a  copy  of  the  precept,  at  the  property 
Bought  to  be  recovered,  either  to  some  person  of  suitable  age  and  discretion 
residing  there,  or  if  no  such  person  can  be  found  there,  to  any  person  of 
suitable  age  and  discretion  employed  there. 

8.  Where  service  cannot,  with  reasonable  diligence,  be  made,  as  pre- 
scribed in  either  of  the  foregoing  subdivisions  of  this  section,  by  affixing  a 
copy  of  the  precept  upon  a  conspicuous  part  of  the  property. 

If  the  precept  is  returnable  on  the  day  on  which  it  is  issued,  it  must  be 
■erved  at  least  two  hours  before  the  hour  at  which  i%  is  returnable ;  in 
every  other  case,  it  must  be  served  at  least  two  days  before  the  day  on 
which  it  is  returnable. 

§  2241.  A  person,  to  whom  a  copy  of  a  precept,  directed  to  another,  is  de- 
livered, as  prescribed  in  this  title,  must  without  any  avoidable  delay,  deliver 
it  to  the  person  to  whom  it  is  directed,  if  he  can  be  found  within  the  same 
town  or  city  ;  or,  if  he  cannot  be  so  found,  to  hi.s  agent  therein  ;  and  if  neither 
can  be  so  found,  after  the  exercise  of  reasonable  diligence,  before  the  time 
when  the  precept  is  returnable,  to  the  judge  or  justice  who  issued  the  same,  at 
the  time  of  the  return  thereof,  with  a  written  statement  indorsed  thereupon, 
that  he  has  been  unable,  after  the  exercise  of  reasonable  diligence,  to  find 
the  person  to  whom  the  precept  is  directed,  or  his  agent,  within  the  town  or 
city.  A  person,  who  wilfully  violates  any  provision  of  this  section,  is  guilty 
of  a  misdemeanor ;  and.  if  he  is  a  tenant  upon  the  property,  forfeits  to  his 
landlord  the  value  of  three  years'  rent  of  the  premises  occupied  by  him.  A 
copy  of  this  section  must  be  indorsed  upon  each  copy  of  a  precept,  served 
otherwiiM  than  personally  upon  the  persou  to  whom  it  is  directed. 
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§  2242.  Whe.'e  the  case  is  withia  ^secttQii  two  thousand  two  hundred  and 
thirty-seven  of  this  act,  the  precept  must  be  directed  to  aud  served.upon 
the  owner  or  landlord,  or  his  agent)  and  also  upon  the  tenant  or  occuptmi 
of  the  property.  £ither  or  both  of  them  may,  upon  the  return  day,  appear 
and  show  cause  why  the  tenant  or  occupant  should  not  be  removed  from 
the  property. 

§  2243.  At  the  time  when  the  precept  is  returnable,  the  petitioner  must, 
unless  the  adverse  party  appears,  make  due  proof  of  the  service  thereof, 
showing  the  time,  aud  the  place  and  manner  of  service;  and,  milesa  ser- 
Tice  was  made  personally  upon  the  adverse  party,  or  by  affixing  a  copy  of 
the  precept,  the  name  of  the  person  to  whom  a  copy  of  the  precept  was 
delivered,  if  his  name  can  be  ascertained  with  reasonable  diligence.  Where 
service  is  made  by  sheriff,  constable  or  marshal,  it  may  be  proved  by  hia 
Dertificate,  stating  the  facts. 

§  2244.  [am*d  1 882.]  At  the  time  when  the  precept  ia  returnable,  with- 
out waiting  as  prescribed  in  an  action  before  a  justice  of  the  peace,  or  m  w 
disiict  court  of  the  city  of  New  York,  the  person  to  whom  it  is  directed,  or 
his  landlord  or  any  person  in  possession  or  claiming  possession  of  the  prem- 
ises, or  a  part  thereof,  may  file,  with  the  judge  or  justice  who  issued  the 
precept,  or  with  the  clerk  of  the  court,  a  written  answer,  verified  in  like 
manner  as  a  verified  answer  in  an  action  in  the  supreme  court,  denying 
generally,  the  allegations,  or  specifically  any  materia!  alligation  of  the  peti- 
tion. 

§  2245.  Where  the  application  is  founded  upon  an  allegation  of  forcible 
entry  or  forcible  holding  out,  the  petitioner  must  allege  and  prove  that  he 
was  peaceably  in  actual  possession  of  the  property,  at  the  time  of  a  forcible 
entry,  or  in  constructive  possession,  at  the  lime  of  a  forcible  holding  Out ; 
and  the  adverse  party  must  either  deny  the  forcible  entry,  or  the  forcible 
holding  out,  or  allege,  in  his  defence,  that  he,  or  his  ancestor,  or  those  whose 
interest  he  claims,  had.  been  in  quiet  possession  of  the  property,  for  three 
years  together  next  before  the  alleged  forcible  entry  or  detainer;  and  that 
his  interest  is  not  ended  or  determined,  at  the  time  of  the  trial. 

g  2246.  In  a  district  court  of  the  city  of  New  York,  at  the  time  of 
joining  issue,  the  justice  sitting  in  the  cause  may,  in  his  discretion,  upon 
motion  of  either  party,  or,  if  no  justice  is  present,  the  clerk  may,  by  con- 
sent of  both  parties,  make  an  order  transferring  the  cause  for  trial,  to  a 
district  court  of  an  adjoinijig  district,  which  thereupon  has  the  same  juris- 
dJction  and  power,  at  its  own  court  house,  as  if  the  property  was  situated 
w  thin  its  district. 

§2247.  [am^d  1S81  &  1882.]  The  issues  joined  by  the  petition  and 
answer  must  be  tried  by  the  judge  or  justice,  unless  either  party  to  such 
proceedings  shall  at  the  time  designated  in  such  precept  for  sliowing  cause, 
demand  a  jury,  and  at  the  time  of  such  demand  pay  to  such  judge  or  justice 
the  necessary  costs  and  expenses  of  obtaining  such  jury.  If  a  jury  be 
demanded  and  such  costs  and  expenses  be  paid  the  judge  or  justice  with 
whom  such  petition  shall  be  filed  shall  nominate  twelve  reputable  persona 
qualified  to  serve  as  jurors  in  courts  of  record,  and  shall  issue  his  precept 
directed  to  the  sheriff  or  one  of  the  constables  of  the  county,  or  any  con- 
stable  or  marshal  of  the  city  or  town,  commanding  him  to  summon  the  per- 
son so  nominated  to  appear  before  such  judge  or  justice  at  such  time  or 
place  as  be  shall  therein  appoint,  not  more  than  three  days  from  the  date 
thereof,  for  the  purpose  of  trying  the  said  matters  in  difference.  Six  of 
the  persons  so  siunraoned  shall  be  drawn  in  like  manner  as  jurors  in  jiipticcs' 
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courts  and  shall  be  sworn  by  such  judge  or  justice  well  and  truly  to  hear, 
try  and  determine  the  matters  in  difference  between  the  parties.  After 
hearing  the  allegations  and  proofs  of  the  parties,  the  said  jury  shall  be 
kept  together  until  they  agree  on  their  verdict,  by  the  sheriff  or  one  of  his 
deputies,  or  a  constable,  or  by  some  proper  person  appointed  by  the  judge 
or  juBtice  for  that  purpose,  who  shall  be  sworn  to  l^eep  such  jury  as  is  usual 
in  like  cases  of  courts  of  record.  If  such  Jury  cannot  agree  after  being 
kept  together  for  such  time  as  such  judge  or  justice  shall  deem  reasonable, 
lie  may  discharge  them  and  nominate  a  new  jury  and  issue  a  new  precept 
ta  manner  aforesaid. 

§  i224d.  At  the  time  when  issue  is  joined,  the  judge  or  justice  may,  in. 
his  discretion,  at  the  request  of  either  party,  and  upon  proof  to  his  satis- 
faction, by  affidavit  or  orally,  that  an  adjournment  is  necessary,  to  enable - 
the  applicant  to  procure  his  necessary  witnesses,  or  by  consent  of  all  the 
parties  who  appear,  adjourn  the  trial  of  the  issue,  but  not  more  than  tea 
days ;  except  by  consent  of  all  parties. 

§  2249.  If  sufficient  cause  is  not  shown  upon  the  return  of  the  precept ;: 
or  if  the  verdict  of  the  jury,  or  the  decision  of  the  judge  or  justice,  upon  a^ 
trial  without  a  jury,  is  in  favor  of  the  petitioner ;  the  judge  or  justice  must 
make  a  final  order,  awarding  to  the  petitioner  the  delivery  of  the  possession* 
of  the  property ;  except  that,  where  the  caso  is  within  section  two  thousand 
two  hundred  and  thirty-seven  of  this  act,  the  final  order  must  direct  the- 
removal  of  the  occupant.  In  either  case,  the  final  order  must  award  to  the^ 
petitioner  the  costs  of  the  special  proceeding.  If  the  verdict  or  decision  is 
in  favor  of  the  person  answering,  the  judge  or  justice  must  make  a  final 
order  accordingly,  and  awarding  to  him  the  costs  of  the  special  proceeding.. 

§  2250.  [am'd  1882.]  Costs,  wheb  allowed,  and  the  fees  of  officers,, 
except  where  a  fee  is  specially  given  in  chapter  twenty-one  of  this  act  must 
be  at  the  rate  allowed  by  law  in  an  action  in  a  justice's  court,  and  are  lim- 
ited in  like  manner ;  unless  the  application  is  founded  upon  an  allegation 
of  forcible  entry  or  forcible  holding  out ;  in  which  case,  the  judge  or  jus- 
tice may  award  to  the  success Tul  party  a  fixed  sum  as  costs,  not  exceeding 
fifty  dollars  in  addition  to  his  disbursements.  If  the  final  order  is  made  by 
a  county  judge,  or  a  special  county  judge,  or  by  a  mayor  or  recorder,  an  exe- 
cution to  collect  the  costs  may  be  i:i8ucd  thereupon  as  if  it  was  a  judgment 
of  a  justice  of  the  peace  of  the  same  city  or  county ;  and  for  that  purpose 
the  officer  takes  the  place  of  a  justice  of  the  peace.  In  every  other  case, 
an  execution  may  be  issued  to  collect  the  costs  awarded  thereby,  as  if  the 
final  order  was  a  judgment  rendered  in  the  court,  of  which  the  judge  or 
justice  is  the  presiding  officer. 

§  2251.  [dm'd  1882.]  Where  the  final  order  is  in  favor  of  the  peti- 
tioner, the  judge  or  justice  must  thereupon  issue  a  warrant,  under  his  hand, 
directed  to  the  sheriff  of  the  county  or  to  any  constable  or  marshal  of  the 
city  in  which  the  property  or  a  portion  thereof  is  situated,  or  if  it  is  not 
situated  in  a  city,  to  any  constable  of  any  town  in  the  county,  describing 
the  property  and  commanding  the  officer  to  remove  all  persons  therefrom  ; 
and  also,  except  where  the  case  is  within  section  two  thousand  two  hundred 
and  thirty-seven  of  this  act,  to  put  the  petitioner  into  the  full  possession 
thereof. 

§  2252.  The  officer,  to  whom  the  warrant  is  directed  and  delivered,  must 
execute  it,  according  to  the  command  thereof,  between  the  hours  of  lunriM 
and  sunset. 
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§  2253.  Tb«  issuing  of  a  warrant,  for  the  removal  of  a  tenant  from  de- 
mised premises,  cancels  the  agreement  for  the  use  of  the  premises,  if  any^ 
under  which  the  person  removed  held  them ;  and  annuls  accopdingly  the 
relation  of  landlord  and  tenant,  except  that  it  does  not  prevent  a  landlord 
from  recovering,  by  action,  any  sum  of  money,  which  was,  at  the  time  when 
the  precept  was  issued,  payable  by  the  terms  of  the  agreement,  as  rent  for  the 
premises ;  or  the  reasonable  value  of  the  use  and  occupation  thereof,  to  the 
time  when  the  warrant  was  issued,  for  any  period  of  time,  with  respect  to 
which  the  agreement  does  not  make  any  special  provision  for  payment  of  rent. 

2254.  [am'd  1885.]  The  party,  against  whom  a  final  order  is  made, 
requiring  the  delivery  of  possession  to  the  petitioner,  may,  at  any  time  before 
a  warrant  is  issued,  Stay  the  issuing  thereof;  and  also  stay  an 'execution  to 
collect  the  costs,  as  follows  : 

1.  Whwe  the  final  order  establishes  that  a  lessee  or  tenant  holds  over, 
after  a  default  in  the  payment  of  rent,  or  of  taxes  or  assessments,  he  may 
effect  a  stay,  by  payment  of  the  rent  due,  or  of  such  taxes  or  assessments, 
and  interest  and  penalty,  if  any  thereon  due,  and  the  costs  of  the  special 
proceeding ;  or  by  delivering  to  the  judge  or  justice,  or  the  clerk  of  the 
court,  his  undertaking  to  the  petitioner,  in  such  sum  and  with  such  sureties 
as  the  judge  or  justice  approves,  to  the  effect  that  he  will  pay  the  rent,  op 
such  taxes  or  assessments,  and  interest  and  penalty  and  costs,  within  tea 
days,  at  the  expiration  of  which  time  a  warrant  may  issue,  unless  he  pro- 
duces to  the  judge  or  justice  satisfactory  evidence  of  the  payment. 

2.  Where  the  final  order  establishes  that  a  lessee  or  tenant  has  taken  the 
benefit  of  an  insolvent  act,  or  has  been  adjudicated  a  bankrupt,  he 
may  effect  a  stay,  by  paying  the  costs  of  the  special  proceeding,  and 
by  delivering  to  the  judge  or  justice,  or  the  clerk  of  the  court,  his  under- 
taking to  the  petitioner,  in  such  a  sum  and  with  such  sureties  as  the  judge 
or  justice  approves,  to  the  effect,  that  he  will  pay  the  rent  of  the  premises, 
as  it  has  become,  or  thereafter  becomes  due. 

8.  Where  the  final  order  establishes  that  the  person  against  whom  it  is 
made,  continues  in  possession  of  real  property,  which  has  been  sold 
by  virtue  of  an  execution  against  his  property,  he  may  effect  a  stay,  by  pay- 
ing the  costs  of  the  special  proceeding,  and  delivering  to  the  judge 
or  justice,  or  the  clerk  of  the  court,  an  affidavit,  that  he  claims  the  posses- 
sion of  the  property,  by  virtue  of  a  right  or  title,  acquired  after  the  sale,  op 
as  guardian  or  trustee  for  another ;  together  with  his  undertaking  to  the 
petitioner,  in  such  a  sum  and  with  such  sureties  as  the  judge  or  justice 
approves,  to  the  effect,  that  he  will  pay  any  costs  and  damages,  which  may 
be  recovered  against  him,  in  an  action  of  ejectmont  to  recover  the  property, 
brought  against  him  by  the  petitioner  within  six  months  thereafter;  and 
that  he  will  not  commit  any  waste  upon  or  injury  to  the  property,  during 
his  occupation  thereof. 

g  2255.  Where  an  undertaking  is  given,  in  a  case  specified  in  sub. 
division  first  of  the  last  section,  the  judge  or  justice  must  deliver  It  to  the 
person  against  whom  the  final  order  was  made,  upon  his  producing 
the  evidence  of  payment,  mentioned  in  that  subdivision.  If  he  does  not 
produce  such  evidence  within  ten  days,  the  judge  or  justice  must  deliver  it 
to  the  petitioner.  In  every  other  case  specified  in  the  last  section,  the 
judge  or  justice  roust  deliver  the  undertaking  to  the  petitioner,  mimediately 
after  his  approval  thereof. 

§  2256.  Where  the  special  proceeding  is  founded  upon  an  allegation 
that  a  lessee  holds  over,  after  a  default  in  the  payment  of  rent,  and 
the  unexpired  term  of  the  lease,  under  which  the  premises  are  held,  exceed* 
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five  years,  at  the  time  when  the  warrant  is  issued  ;  the  lessee,  his  executor 
adnninistrator,  or  assignee,  may,  at  any  time  within  one  year  after  the  execu- 
tion of  the  warrant,  pay  or  tender  to  the  petitioner,  his  heir,  e^^ecutor 
administrator,  or  assignee,  or  if,  within  five  days  before  the  expiration  of 
the  year,  he  cannot,  with  reasonable  diligence,  he  found  within  the  city  or 
town,  wherein  the  property,  or  a  portion  thereof,  is  situated,  then  to  the 
jadge  or  justice  whc  issued  the  warrant,  or  his  successor  in  office,  all  rent 
in  ari^&r  at  the  time  of  the  payment  or  tender,  with  interest  thereupon,  and 
the  costs  and  charges  incurred  by  the  petitioner.  Thereupon  the  person, 
making  the  payment  or  tender,  shall  be  entitled  to  the  possession  of  the 
demised  premises,  under  the  lease,  and  may  hold  and  enjoy  the'  same, 
according  to  the  terms  of  the  origiuiil  demise,  except  as  otherwise  prescribed 
in  the  next  section  but  one. 

§  2267.  Iff  a  case  specified  in  the  last  section,  a  judgment  creditor  of 
the  lessee,  whose  judgment  was  docketed  in  the  county,  before  the  precept 
was  issued,  or  a  mortgagee  of  the  lease,  whose  mortgage  was  duly  recorded, 
in  the  county,  before  the  precept  was  issued,  may,  at  any  time  before  the 
expiration  of  one  year  after  the  execution  of  the  warrant,  unless  a  redemp- 
tion has  been  made  as  prescribed  in  the  IblsK  section,  file  with  the  judge  or 
jqstice  who  issued  the  warrant,  or  with  his  successor  in  office,  a  notice, 
specifying  bis  interest  and  the  sum  due  to  him  ;  describing  the  premises  ; 
and  stating  that  it  is  his  intention  to  redeem,  as  prescribed  in  this  section. 
If  a  redemption  is  not  made  by  the  lessee,  his  executor,  administrator,  or 
assignee,  within  a  year  after  the  execution  of  the  warrant,  the  person  so 
filing  a  notice,  or,  if  two  or  more  persons  have  filed  such  notices,  the  one 
who  holds,  the  first  lien,  may,  at  any  time  before  two  o'clock  of  the  day, 
not  a  Sunday  or  a  public  holiday,  next  succeeding  the  last  day  of  the  year, 
redeem  for  his  own  benefit,  in  like  manner  as  the  lessee,  his  executor,  admin- 
istrator, or  assignee  might  have  so  redeemed.  Where  two  or  more  judg* 
ment  creditors  or  mortgagees  have  filed  such  notices,  the  holder  of  the 
second  lien  may  so  redeem,  at  any  time  before  two  oY'lock  of  the  day,  not  a 
Sunday  or  a  public  holiday,  next  succeeding  that  in  which  the  holder  of  the 
first  lien  might  have  redeemed  ;  and  the  holder  of  the  third  and  each  sub- 
sequent lien,  may  redeem,  in  like  manner,  at  any  time  before  two  o'clock 
of  the  day,  not  a  Sunday  or  a  public  holiday,  next  succeeding  that  in  whirh 
his  predecessor  might  have  redeemed.  But  a  second  or  subsequent  redemp- 
tion is  not  valid,  unless  the  person  redeeming  pays  or  tenders  to  each  of 
his  predecessors  who  has  redeemed,  the  sum  paid  by  him  to  redeem,  and 
also  the  sum  due  upon  his  judgment  or  mortgage  ;  or  deposits  those  sums 
with  the  judge  or  justice,  for  the  benefit  of  his  predecessor  or  predecessors. 

§  2258.  Where  a  redemption  is  made,  as  prescribed  in  either  of  the  last 
two  sections,  the  rights  of  the  person  redeeming  are  subject  to  a  lease,  if 
any,  executed  by  the  petitioner,  since  the  warrant  was  issued,  so  far  thai 
the  new  lessee,  his  assigns,  undertenants,  or  other  representatives,  may, 
upon  complying  with  the  terms  of  the  leas«,  hold  the  premises  so  lease/ 
until  twelve  o'clock,  noon,  of  the  first  day  of  May,  next  succeeding  the 
redemption.  And,  in  all  other  respects,  the  person  so  redeeming,  his  assign! 
and  representatives,  succeed  to  all  the  rights  and  liabilitieR  of  the  petitioner 
under  such  a  lease. 

§  2259.  The  person  redeeming,  as  prescribed  in  the  last  three  sections, 
or  the  €wrner  of  the  property  so  redeemed,  may  present  to  the  judge  or  jus 
tice  who  issued  the  warrant,  or  to  his  successor  in  office,  a  petition,  duly 
verified,  setting  forth  the  facts  of  the  redemption,  and  praying  for  an  ordef, 
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establishing  the  fights  and  liabilities  of  the  parties  upon  the  redemption 
Whereupon  the  judge  or  justice  must  make  an  order,  requiring  the  other 
party  to  the  redemption  to  show  cause  before  him,  at  a  time  and  place 
therein  specified,  why  the  prayer  of  the  petition  should  not  be  granted.  The 
order  to  show  cause  must  be  made  returnable,  not  lesa  than  two  nor  more 
-^han  ten  days,  after  it  is  granted  ;  and  it  must  be  served  at  least  two  days 
before  it  is  returnable.  Upon  the  return  thereof,  the  judge  or  justice  must 
hear  the  allegations  and  proofs  of  the  parties  and  must  make  suoh  a  final  order 
jl9  justice  requires.  The  costs  and  expenses  must  be  paid  by  the  petitioner 
The  final  order,  or  a  certified  copy  thereof ^  may  be  recorded  in  like  manner 
as  a  deed.  A  person,  other  than  the  lessee,  who  redeems  as  prescribed  in 
>the  last  three  sections,  succeeds  to  all  ^he  duties  and  liabilities  of  the  lessee, 
:accruing  after  the  redemption,  as  if  k4  was  named  as  lessee  in  the  lease. 

g  2260.  An  appeal  may  be  takesb  from  a  final  order,  made  as  prescribed 
'in  this  title,  to  the  same  court,  within  the  same  time,  and  in  the  same  man- 
ner, as  where  an  appeal  is  taken  from  a  judgment  rendered  in  the  court,  of 
which  the  judge  or  justice  is  the  presiding  officer,  and  with  likee£fect; 
except  as  otherwise  prescribed  in  the  next  two  sections. 

§  2261.  The  issuing  or  execution  of  the  warrant  cannot  be  stayed  by 
such  an  appeal,  or  by  the  giving  of  an  undertaking  thereupon,  otherwise 
than  as  prescribed  in  the  next  section.  An  appeal  cannot  be  taken  to  the 
court  of  appeals,  from  a  final  determination  of  the  general  term  of  tbe 
supreme  court  or  of  a  superior  city  court,  upon  such  an  appeal,  unless  the 
latter  court,  by  an  order,  made  at  the  general  term  where  the  final  order  is 
made,  or  the  next  general  term  thereafter,  allows  it  to  be  taken. 

§  2262.  Where  an  appeal  is  taken  from  a  final  order,  awarding  delivery 
of  possession  to  the  petitioner,  which  establishes  that  a  lessee  or  tenant 
holdj  over,  after  a  default  in  the  payment  of  rent,  the  issuing  and  elcecution 
of  the  warrant  may,  except  in  the  city  and  county  of  New  York,  be  stayed 
by  the  order  of  the  county  judge.  Such  an  order  can  be  made  only  upon 
the  appellant^s  giving  the  security  required  to  ()erfect  the  appeal,  and  to 
stay  the  execution  of  the  order  appealed  from,  and  also  an  undertaking  to 
the  petitioner,  in  a  sum,  and  with  sureties,  approved  by  the  county  judge,  to 
the  effect,  that  if,  upon  the  appeal,  a  final  determination  is  rendered  against 
4he  appellant,  he  will  pay  all  rent  a  cruing  or  to  accrue  upon  the  premises, 
or,  if  there  is  no  lease  thereof,  the  value  of  the  use  and  occupation  of  the 
premises,  subsequent  to  the  institution  of  the  special  proceeding. 

§  2263.  If  the  final  order  is  reversed  upon  the  appeal,  the  appellate 
court  may  award  restitution  to  the  party  injured,  with  cost^f ;  and  it  may 
make  ani^der,  or  issue  any  other  mandate,  necessary  to  carry  it^  determi- 
nation into  effect.  The  person  dispossessed  may  also  maintain  an  action,  to 
recover  the  damages  which  he  has  sustained  by  the  dispossession. 

§  2264.  This  title  does  not  impair  the  rights  of  a  landlord,  lessor,  oi 
tenant,  in  e  case  not  therein  provided  for.  Where  a  special  statutory  pro* 
vision  confers  a  nght  to  take  proceedings,  in  the  manner  heretofore  pre> 
scribed  by  law,  for  the  summary  removal  of  a  person  in  possession  of  real 
property,  the  proceedings  thereunder  must  be  taken  as  prescribea  in  this 
title.  A  filial  order,  made  in  a  special  proceeding,  taken  as  prescribed  in 
this  title,  is  not  a  bar  to  an  action  of  ejectmein,  to  recover  the  property 
affected  thereby. 

^  2266.  Where  a  petition  is  presented,  as  prescribed  in  this  title,  the 
proceedings  thereupon  before  the  final  order,  and,  If  the  fi^al  or<i|er  aw^nff 
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delivery  of  the  [possession  to  the  petitioner,  the  issuing  dt*  eleoution  of  the 
frarraDt  thereupon,  cannot  be  stayed  or  suspended  by  any  court  or  judge, 
except  in  one  of  the  following  methods  : 

1.  By  an  order  made,  or  an  undertaking  filed,  upon  an  appeal,  in  a  oaae 
and  in  the  manner  specially  prescribed  for  that  purpose  in  this  title. 

2.  By  an  injunction  order,  granted  in  an  action  against  the  petitioner. 
Fu3h  an  injunction  shall  not  be  granted  before  the  final  order  in  the  special 
proceeding,  except  in  a  case  where  an  injunction  would  be  granted  to  stay 
tAe  proceedings,  in  an  action  of  ejectment,  brought  by  the  petitioner,  and 
upon  the  like  terms  ;  or  after -the  final  order,  except  in  a  case  where  an 
injunction  would  be  granted  to  stay  the  execution  of  the  final  judgment  in 
such  an  action,  and  upon  the  like  terms. 


TITLE  III. 
J^oeeedings  to  punish  a  eofUempt  of  courts  other  than  a  erimihal  contempt. 


%  2266.  Canes  to  which  this  title  applies. 

2267.  When  punishment  may  be  sum- 

mary. 

2268.  When  warrant  to  commit  may 
issue  without  uotice. 

Order  to  show  cause  or  warrant 
to  attach  offender. 

Notice  to  delinquent  officer  to 
show  cause. 
2271.  Order  or  warrant ;  when  granted 
oat  of  court. 

Id.;   when  contempt  was  com- 
mitted before  a  referee. 

Effect  of  order  to  show  cause, 
and  of  warrant.. 

Copy  affidavit,  etc.,  to  be  served 
with  warrant. 

Indorsement  upon  warrant. 

Warrant ;  how  executed. 

Undertaking    to    procure     dis- 
charge. 
2278.  When  Habeas  corpos  may  issue. 


2200. 
2270. 


2272. 

2278. 

»74. 

2275. 
2::^6. 
2277. 


S  2279.  Sheriff  to  file  undertaking  with 

return. 
2280.  Interrogatories  and  proofs. 
2:1^1.  Wben  and  how  accused  to  bf 

punished. 

2282.  Id.;  upon  return  of  habeas  cor- 

pus. 

2283.  Id. ;  npon  return  of  order  to  show 

cause. 

2284.  Amount  of  fine. 

2285.  Length  of  imprisonment. 

2286.  Whon  court  may  release  offen- 

der. 

2287.  Offender  liable  to  indictment. 
^ii8S.  Proceedings  wben  accused  doei 

not  appear. 

2289.  Undertaking  ;  when  prosecuted 

by  persjion  aggrieved. 

2290.  Id.;  by  attorney-general,  etc. 

2291.  Sheriff  liable  for  taking  iusuf 

flciont  sureties. 

2292.  Punishment  of  misconduct  at 

circuit. 


^  2266.  In  a  case  specified  in  section  fourteen  of  this  act,  or  in  any 
other  case  where  it  is  specially  prescribed  by  law,  that  a  court  of  record,  or 
a  judge  thereof,  or  a  referee  appointed  by  the  court,  has  power  to  punish, 
by  fine  and  imprisonment,  or  either,  cyi-  generally  as  a  contempt,  a  neglect 
or  violation  of  duty,  or  other  misconduct ;  and  a  right  or  remedy  of  a  party 
to  a  civil  action  or  special  proceeding  pending  in  the  court,  or  before  the 
judge  or  the  referee,  may  be  defeated,  impaired,  impeded,  or  prejudiced 
thereby,  the  offence  must  be  punished  as  prescribed  in  this  title. 

§  2257.  Where  the  offence  is  committed  in  the  immediate  view  and 
pi-esence  of  the  court,  or  of  the  judge  or  referee,  upon  a  trial  or  hearing, 
it  may  be  punished  summarily.  For  that  purpose,  an  order  must  be  made 
by  the  court,  judge,  or  referee,  stating  the  facts  which  constitute  the 
offence,  and  bring  the  case  within  the  provisions  of  this  section,  and  plainly 
and  specifically  prescribing  the  punishment  to  be  inflicted  therefor. 

g  2268.  Where  the  offence  consists  of  a  neglect  or  refusal  to  obey  aa 
order  of  the  court,  requiring  the  payment  of  costs,  or  of  a  specified  sum  of 
money,  and  the  courts  satisfied,  by  proof,  by  affidavit,  that  a  personal 
den^and  thereof  has^Vn  made,  and  that  payment  thereof  has  been  refused 
or  neglected  \  it  may  issue,  without  notice,  a  warrant  to  commit  the  offender 
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to  priBon^  until  the  costs  or  other  sum  of  money,  and  the  costs  and  expenses 
of  the  proceeding,  are  paid,  or  until  he  is  discharged  according  to  law. 

§  2269.  The  court  or  judge,  authorized  to  punish  for  the  oifence,  maj, 
m  its  or  his  discretion,  where  the  case  is  one  of  those  specified  in  either  of 
the  last  two  sections,  and,  in  every  other  case,  must,  upon  being  satisfied, 
by  affidavit,  of  the  commission  of  the  offence,  either: 

- 1.  Malce  %n  order,  requiring  tiie  accused  to  show  cause  before  it,  or  him, 
at  a  time  and  place  therein  specified,  why  the  accused  should  not  be  pun- 
ished for  the  alleged  oifence ;  or 

2.  Issue  a  warrant  of  attachment,  directed  to  the  sheriff  of  a  particular 
county,  or,  generally,  to  the  sheriff  of  any  county  where  the  accused  may  be 
found,  commanding  him  to  arrest  the  accused,  and  bring  him  before  the 
court  or  judge,  either  forthwith,  or  at  a  time  and  place  thereiu  specified,  to 
answer  for  the  alleged  offence. 

§  2270.  Where  it  is  prescribed  by  law,  or  by  the  general  rules  of  prac- 
tice, that  a  notice  may  be  served  in  behalf  of  a  party,  upon  a  sheriff  or 
other  person,  requiring  him  to  return  a  mandate,  delivered  to  him,  or  to 
show  cause,  at  a  term  of  a  court,  why  he  should  not  be  punished,  or  why  an 
attachment  should  not  be  issued  against  him,  for  a  contempt  of  the  court ; 
the  party,  in  whose  behalf  the  notice  is  served,  may,  at  the  time  specified 
therein,  file  with  the  clerk,  proof,  by  affidavit  or  other  written  evidence,  of 
the  delivery  of  the  mandate  to  the  accused ;  of  the  default  or  other  act, 
upon  the  occurrence  of  which,  he  was  entitled  to  serve  the  notice ;  of  the 
service  of  the  notice ;  and  of  the  failure  to  comply  therewith.  Thereupon 
the  proceedings  are  the  same,  as  where  an  order  to  show  cause  is  made,  and 
it,  and  a  copy  of  the  affidavits  upon  which  it  is  granted,  are  served  upon 
the  accused. 

§  2271.  Where  the  order  to  show  cause,  or  the  warrant,  is  returnable 
before  the  court,  it  may  be  made,  or  issued,  as  prescribed  in  the  last  section 
but  one,  by  any  judge  authorized  to  grant  an  order  without  notice,  in  an 
action  pending  in  the  court ;  and  it  must  be  made  returnable  at  a  term  of 
the  court,  at  which  a  contested  motion  may  be  heard. 

§  2272.  An  order  to  show  cause  may  be  made,  or  a  warrant  may  be 
issued,  as  prescribed  in  section  two  thousand  two  hundred  and  sixty-nine  of 
this  act,  by  a  referee  appointed  by  the  court,  where  the  offence  is  committed 
upon  the  trial  of  an  issue  referred  to  him,  or  consists  of  a  witness's  non- 
attendance,  or  refusal  to  be  sworn  or  tP  testify,  before  him.  The  order  or 
warrant  may,  in  the  discretion  of  the  referee,  be  made  returnable  before 
him,  or  before  the  court.  Where  it  is  made  returnable  before  the  referee, 
he  has  all  the  power  and  authority  of  the  court,  with  respect  to  the  motion 
or  special  proceeding,  instituted  thereby. 

%  2273.  An  order  to  show  cause  may  be  made,  either  before  or  after  the 
final  judgment  in  the  action,  or  the  final  order  in  the  special  proceeding.  It 
is  equivalent  to  a  notice  of  motion ;  and  the  subsequent  proceedings  there- 
upon are  taken  in  the  action  or  special  proceeding,  as  upon  a  motion  mads 
therein.  A  warrant  of  attachment  )s  a  mandate,  whereby  an  original  spe^ 
cinl  proceeding  is  instituted  agfiinst  the  accut^ed,  in  behalf  of  the  people, 
upon  the  relation  of  the  complainant. 

g  2274.  A  copy  of  the  warrant,  and  cf  the  affidavit  upon  which  it  is 
issued,  must  be  served  upon  the  accused,  when  he  js  arrested  by  virtue 
thereof.  '^^ 


§  2275.  Where  a  warrant  of  attachment  is  issued.,  the  court,  judge,  or 


referee,  may,  in  its  or  his  discretion,  by  an  indorsement  thereupon,  fix  a 
sam,  in  which  the  accused  may  give  an  undertaking  for  his  appearance  to 
answer. 

§  2276.  If  an  indorsement  is  not  made  upon  the  warrant,  as  prescribed 
in  the  last  section  ;  or  if  such  an  indorsement  is  made  and  an  undertaking 
is  not  given,  as  prescribed  in  the  next  section  ;  the  sheriff,  after  making 
the  arrest,  as  required  by  the  warrant,  must  keep  the  accused  in  liis  custody, 
until  the  further  direction  of  the  court,  judge,  or  referee.  Where,  from 
sickness  or  any  other  cause,  the  accused  is  physically  unable  to  attend 
before  the  court,  judge,  or  referee,  that  fact  is  a  sufficient  excuse  to  the 
sheriff  for  not  producing  him  as  required  by  the  warrant.  In  that  case,  the 
sheriff  must  produce  him,  as  directed  by  the  court,  judge,  or  referee,  after 
he  becomes  able  to  attend.  The  sheriff  need  not,  in  any  case,  confine  the 
accused  in  prison,  or  otherwise  restrain  him  of  his  liberty,  except  as  far  as 
it  is  necessary  so  to  do,  in  order  to  secure  hia  personal  attendance. 

§  2277.  Where  an  indorsement  is  made  upon  the  warrant,  as  prescribed 
in  the  last  section  but  one,  the  accused  must  be  discharged  from  arrest, 
upon  his  executing  and  delivering  to  the  sheriff,  at  any  time  before  the 
return  day  of  the  warrant,  an  undertaking  to  the  people,  in  the  sum  speci- 
fied in  the  indorsement,  with  two  sufficient  sureties,  to  the  effect  that  he 
will  appear,  at  the  time  when,  and  the  place  where,  the  warrant  is  return- 
able, and  then  and  there  abide  the  direction  of  the  court,  judge,  or  referee, 
as  the  case  rcmiires.  The  officer,  taking  the  acknowledgment  of  the 
undertaking,  iflk,  if  the  sheriff  so  requires,  examine  under  oath,  to  a  rea- 
sonable extent,  the  persons  offered  as  sureties,  concerning  their  property 
and  circumstances. 

g  2278.  If  the  accused  is  in  the  custody  of  a  sheriff,  or  other  officer,  by 
virtue  of  an  execution  against  his  person,  or  by  virtue  of  a  mandate  for  any 
other  contempt  or  misconduct,  or  a  commitment  on  a  criminal  charge,  a 
warrant  of  attachment  cannot  be  issued.  In  that  case,  the  court,  upon  proof 
of  the  facts,  must  issue  a  writ  of  habeas  corpus,  directed  to  the  officer, 
requiring  him  to  bring  the  accused  before  it,  to  answer  for  the  offence 
charged.  The  officer  to  whom  the  writ  is  directed,  or  upon  whom  it 
is  served,  must,  except  in  a  case  where  the  production  of  the  accused  under 
a  warrant  of  attachment  would  be  dispensed  with,  bring  him  before  the 
court,  and  detain  him  at  the  place  where  the  court  is  sitting  until  the  fur- 
ther order  of  the  court. 

§  2279.  The  sheriff  or  other  officer  must  file  the  undertaking,  if  any, 
taken  by  him,  with  the  return  to  the  warrant  or  writ  of  habeas  corpus. 

§  2280.  When  the  accused  is  produced,  by  virtue  of  a  warrant,  or  a  writ 
of  habeas  corpus,  or  appears  upon  the  return  of  a  warrant,  the  court,  judge, 
or  referee,  must,  unless  he  admits  the  offence  charged,  cause  interrogatoriea 
to  be  filed,  specifying  the  facts  and  circumstances  of  the  offence  charged 
against  him.  The  accused  must  make  written  answers  thereto,  under  oath, 
within  such  reasonable  time  as  the  court,  judge,  or  referee  allows  therefor ; 
and  either  party  may  produce  affidavits,  or  other  proofs,  contradicting  or 
corroborating  any  answer.  Upon  the  original  affidavits,  the  answers,  and 
subsequent  proofs,  the  court,  judge,  or  reteree  must  determine,  whether  the 
accu&ed.has  committed  the  offence  charged. 

§  2281.  If  it  is  determined  that  the  accused  has  committed  the  offence 
charged;  and  that  it  was  calculated  to,  or  actually  did,  defeat,  impair, 
impede,  or  prejudiot  th«  rights  or  remedies  of  a  party  to  an  action  or  special 


proceeding,  brought  in  the  court,  or  before  the  judge  or  rrferee ;  the  court, 
judge,  or  referee  must  make  a  finsil  order  accordingly,  and  directing  that  he 
be  punished  by  fine  or  imprisonment,  or  both,  as  the  nature  of  the  case 
requires.     A  warrant  of  commitment  must  issue  acccordingiy. 

§  2282.  Where  the  accused  is  brought  up  by  virtue  of  a  writ  of  habeas 
corpus,  he  roust,  after  the  final  order  is  made,  be  remanded  to  the  custody 
of  the  sheriff,  or  other  officer,  to  whom  the  writ  was  directed.  If  the  final 
order  directs  that  he  be  punished  by  imprisonment,  or  committed  until  the 
payment  of  a  sum  of  money,  he  must  be  so  imprisoned  or  committed,  upoa 
his  discharge  from  custody  under  the  mandate,  by  virtue  of  which  he  is 
held  by  the  sheriff,  or  other  officer. 

§  2283.  Upon  the  return  of  an  order  to  show  cause,  the  questions  which 
arise  must  be  determined,  as  upon  any  other  motion  ;  and,  if  the  determi- 
nation is  to  the  effect  specified  in  the  last  section  but  one,  the  order  there- 
upon must  be  to^  the  same  effect  as  the  final  order  therein  prescribed.  Upoa 
a  certified  copy  of  the  order  so  made;  the  offender  may  be  committed,  with- 
out further  process. 

§  2284.  If  an  actual  loss  or  injury  has  been  produced  to  a  party  to  an 
action  or  special  proceeding,  by  reason  of  the  misconduct  proved  against  the 
offender,  and  the  case  is  not  one  where  it  is  specially  prescribed  by  law, 
that  an  action  may  be  maintained  to  recover  damages,  for  the  loss  or  injury, 
a  fine,  sufficient  to  indemnify  the  aggrieved  party,  must  be  imposed  upon  the 
offender,  and  collected,  and  paiu  over  to  the  aggriev^^  party,  under 
the  direction  of  the  court.  The  payment  and  acceptance  of  such  a  fine 
constitute  a  bar  to  an  action  by  the  aggrieved  party,  to  recover  damages  fur 
the  loss  or  injury.  Where  it  is  not  shown  timt  such  an  actual  loss  or  injury 
has  been  produced,  a  fine  must  be  imposed,  not  exceeding  the  amount  of 
the  complainant's  costs  and  expenses,  and  two  hundred  and  fifty  dollars  in 
addition  thereto,  and  must  be  collected  and  paid,  in  like  manner.  A  corpo- 
ration may  be  fined  as  prescribed  in  this  section. 

§  2286.  Where  the  misconduct  proved -consists  of  an  omission  to  perform 
an  act  or  duty,  which  it  is  yet  in  the  power  of  the  offender  to  perform,  he 
shall  be  imprisoned  only  until  he  has  performed  it,  and  paid  the  fine 
imposed.  In  such  a  case,  the  order,  and  the  warrant  of  commitment,  if  one 
is  issued,  must  specify  the  act  or  duty  to  be  performed,  and  the  sum  to  be 
paid.  In  every  other  case,  where  special  provision  is  not  otherwise  made 
by  law,  the  offender  may  be  imprisoned  for  a  reasonable  time,  not  exceed- 
ing six  months,  and  until  the  fine,  if  any,  is  paid ;  and  the  order,  and  the 
warrant  of  commitment,  if  any,  must  specify  the  amount  of  the  fine,  and 
the  duration  of  the  imprisonment. 

§  2286.  Where  an  offender,  imprisoned  as  prescribed  in  this  title,  ia 
unable  to  endure  the  imprisonment,  or  to  pay  the  sum,  or  perform  the  act 
or  duty,  required  to  be  paid  or  performed,  in  order  to  entitle  him  to  be 
released,  the  court,  judge,  or  referee,  or,  where  the  commitment  was  made 
as  prescribed  in  section  two  thousand  four  hundred  and  fifty-seven  of  this 
act,  the  court,  out  of  which  the  execution  was  issued,  may,  in  its  or  his 
discretion,  and  upon  such  terms  as  justice  requires,  make  an  order  directing 
him  to  be  discharged  from  the  imprisonment. 

§  2287.  A  person,  punished  as  prescribed  in  this  title,  may,  notwith- 
standing, be  indicted  for  the  same  misconduct,  if  it  is  an  indictable  offence ; 
but  the  court,  before  which  he  is  convicted,  must,  in  forming  its  scntenoe, 
take  inte  consideration  the  previous  punishment. 
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§  2288.    Where  a  person,  Arrested  by  virtue  of  a  warrant  of  attachment,. 
has  giren  an  undertaking  for  his  appearance,  as  prescribed  in  this  title,  and> 
fails  to  appear,  on  the  return  day  of  the  warrant,  the  court  may  either  issuf- 
another  warrant,  or  noake  an  order,  directing  the  undertaking  to  be  prose 
cuted ;  or  both. 

§  2289.  The  order,  dii-ecting  the  undertaking  to  be  prosecuted,  may,  in 
the  discretion  of  the  court,  direct  the  prosecution  thereof,  by  and  in  the 
name  of  any  party  aggrieved  by  the  misconduct  of  the  accused.  In  such  a 
case,  the  plaintiff  may  recover  damages,  to  the  extent  of  the  loss  or  injury 
sustained  by  him,  by  reason  of  the  misconduct,  together  with  the  costs  and 
expenses  of  prosecuting  the  special  proceeding  in  which  the  warrant  was 
issued ;  not  exceeding  the  &um  specified  in  the  undertaking. 

§  2290.  If  no  party  is  aggrieved  by  the  ^misconduct  of  the  accused,  the 
order  must,  and,  in  any  case  where  the  court  thinks  proper  so  to  direct,  it 
may,  direct  the  prosecution  of  the  undertaking,  by  the  attorney-general,  or 
by  the  district-attorney  of  the  county  in  which  it  was  given,  in  the  name  of 
the  people.  In  an  action,  brought  pursuant  to  the  order,  the  people  are 
entitled  to  recover  the  entire  sum,  specified  in  the  undertaking.  Out  of  the 
money  collected,  the  court,  which  directed  the  prosecution,  must  direct  that 
the  person,  at  whose  instance  the  warrant  was  issued,  be  paid  such  a  sum 
as  it  thinks  proper,  to  satisfy  the  costs  and  expenses  incurred  by  him,  and  to 
compensate  him  for  any  loss  or  injury  sustained  by  him,  by  reason  of  the 
misconduct.  The  residue  of  the  money  must  by  paid  into  the  treasury  of 
the  State. 

§  2291.  After  the  return  of  an  execution,  issued  upon  a  judgment,  ren- 
dered in  an  action  upon  the  undertaking,  an  action,  to  recover  the  amount 
of  the  judgment,  may  be  maintained  against  the  sheriff,  where  it  appears 
that,  at  the  time  when  the  undertaking  was  given,  the  sureties  were  insuffi- 
cient, and  the  sheriff  had  reasonable  grounds  to  doubt  their  sufficiency. 
Such  an  action  may  be  maintained  by  the  plaintiff,  in  whose  favor  the  judg- 
ment  was  recovered.  If  the  people  were  plaintiffs,  the  action  must  be 
prosecuted  by  the  attorney-general  or  the  district-attorney  ;  and  any  mone} 
collected  therein  must  be  disposed  of,  as  prescribed  in  the  last  section. 

§  2292.  Where  a  misconduct,  which  is  punishable  by  fine  or  imprison- 
ment, as  prescribed  in  this  title,  occurs  at  a  term  of  a  circuit  court,  or  with 
respect  to  a  mandate  returnable  at  a  term  of  that  court,  or  a  special  pro- 
ceedmg  pending  in  that  court,  and  was  not  punished  at  that  term  of  the 
circuit  court ;  the  supreme  court  may  inquire  into  and  punish  the  miscon- 
duct, as  if  it  had  occurred  at  a  special  term  of  the  supreme  court,  held  in 
the  same  county,  or  with  respect  to  a  mandate  returnable  at  such  a 
special  term,  or  a  special  proceeding  pending  in  the  supreme  court. 

TITLE  IV. 

Proceedings  to  eolleci  a  fine, 

I  SS96.  Clerk  to  make  schedule  of  fines  %  2SS/7.  Return  thereof. 

impo8i>4.  ,   2393.  Proceedings  if  flue  not  collected. 

2294.  Warrant  to  be  issued  by  him.  2:^9.  Who  to  be  inclurled  in  schedule. 

2895.  Id.;  when  delinquent  resides  in  2300.  Lhvbility  of  «heriff. 

'    another  county.  2301.  Application  of  tiiis  title. 
2296  Execution  of  warrant. 

§  2293.  Where  a  fine  has  been  imposed  by  a  court  of  record,  upon  a 
grand  or  trial  juror,  or  upon  any  officer  or  other  person,  without  being 
accompanied  with  an  order  for  the  immediate  commitment  of  the  person  so 
^ned,  until  the  fine  is  paid,  the  clerk  of  the  court,  immediately  after  the 

%1 
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close  of  the  term  at  which  the  fine  wa»  imposed,  mast  prepare  a  schedule^ 
containing,  in  separate  columns,  the  followmg  matters: 

1.  The  name  of  each  person  fined. 

2.  His  place  oC  residence,  where  it  appears,  from  the  papers  on  file  or 
^efol•e  the  court,  to  be  within  the  county. 

&.  The  amount  of  the  fine  imposed  upon  him. 

4.  The  cause  for  which  tlie  fine  was  imposed. 

The  clerk  must  subjoin  to  the  schedule  a  certificate,  to  the  effect,  that  it 
(X)ntains  a  true  abstract  of  the  orders  imposing  fines,  and  must  annex  it  to 
toe  warrant  specified  in  the  next  section. 

§  2294.  The  clerk  must  immediately  issue  a  warrant,  under  the  seal  of 
the  court,  directed  to  the  sheriff  of  the  county,  and  commanding  him  to 
sollect  from  each  of  the  persons'  named  in  the  schedule  annexed  to  the  war- 
rant,^ the  Bum  therein  set  opposite  the  person's  name ;  and  to  pay  over  the 
«um  collected^,  to  the  treasurer  of  the  county.  The  warrant  is  the  process 
of  the  court,  by  which  the  fines  were  imposed. 

§  2295.  If  a  delinquent  resides  in  another  county,  a  separate  warrant, 
for  the  coUectioB  of  the  fine  imposed  upon  him,  with  an  appropriate  sch%d- 
ule  annexed  thereto,  must  be  issued,  in  like  manner,  to  the  sheriff  of  tiia 
county  where  he  resides. 

§  2296.  The  sheriff,  to  whom  a  warrant  is  issued,  must  collect  each  fine 
out  of  the  personal  prop«drty  of  the  person  fined,  as  prescribed  in  cbaptet 
thirteenth  of  this  act,  for  the  collection,  by  levy  upon  and  sale  of  personal 
property,  of  an  execution  issued  out  of  a  court  of  record ;  and  he  is  eatitled 
to  like  fees  thereupon.  If  sufficient  personal  property  of  a  delinquent  cannot 
be  found  to  pay  the  fine  and  the  f ee^?,  the  sheriff  must  arrest  the  delinquent, 
and  detiiin  him  in  custody  until  he  pays  the  same,  as  upon  an  execution 
against  the  person,  issued  in  an  action,  out  of  the  supreme  court ;  and  he  ia 
entitled  to  hke  fees  thereupon. 

§  2297.  The  sheriff  must  return  the  warrant,  with  his  proceedings  there- 
upon, at  the  term  of  the  court ;  or,  where  the  fine  was  imposed,  in  any 
county  except  New  York,  by  the  supreme  court,  the  circuit  court,  the  court 
of  oyer  and  terminer,  or  the  court  of  sessions,  at  the  term  of  the  county 
court ;  held  next  after  the  expiration  of  sixty  days  from  the  receipt  thereof. 
If  he  fails  so  to  do,  the  district-attorney  must  take  the  same  proceedings 
to  compel  a  return,  as  may  be  taken  by  a  judgment  creditor,  where  a  sheriff 
omits  to  return  an  execution,  issued  out  of  the  supreme  court. 

g  2298.  Where  it  appears,  by  the  return,  that  a  fine  remains  uncollected, 
and  it  does  not  appear  ttiat  the  sheriff  has  the  delinquent  in  custody,  the 
district-attorney  must,  if  he  has  good  reason  to  believe  that  the  sheriff 
might,  with  due  diligence,  have  collected  the  fine,  or  arrested  and  detained 
the  delinquent,  commence  an  action  against  the  sheriff,  in  the  name  of  the 
people.  Otherwise  he  must  direct  the  clerk  to  issue  a  new  warrant,  or  to 
include  the  fine  in  the  schedule  annexed  to  the  next  warrant,  to  be  issued 
by  him.  A  new  warrant  may,  from  time  to  time,  be  issued,  or  the  fine  may 
be  included  in  the  schedule  annexed  to  a  subsequent  warrant,  until  it  is  col 
lected. 

§  2299.  Where  the  clerk  issues  a  warrant,  as  prescribed  in  this  title,  he 
must  include  in  the  schedule  thereto  annexed,  the  name  of  each  person  who 
has  been  fined,  prior  to  the  issuing  thereof,  and  whose  fine  remains  then 
wholly  or  partly  unpaid,  and  not  remitted  by  the  court. 

I  2300.  An  action  may  be  maintained,  in  behalf  of  the  people,  against  | 


I  2308.  Petition  for  prodacHou  of  ten- 
ant for  life. 
2303.  Contents  of  petition. 
230i.  Service  of  petition  and  notice. 

2305.  Prociedin^s  upon  presentation 

of  petition. 

2306.  Service  of  order ;  powers,  etc., 

of  referee. 

2307.  Habeas  corpus. 
2306.  Report  of  referee. 

2309.  Dieoiisral  of  petition  when  order 

complied  witii. 

2310.  When  life-tenant  deemed  dead, 

and  petitioner  let  into  pos- 
session. 
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sheriff,  to  whom  a  warrant  is  directed  and  delivered,  as  prescribed  in  tbii 
title,  to  recover  damages  for  any  omission  of  duty  with  respect  to  the  same, 
in  a  case  where  a  judgment  creditor  might  maintain  an  action  against  a 
Btieriff,  to  whom  an  execution  issued  out  of  the  supreme  court  is  direoted 
and  delivered.  In  such  an  action,  the  people  are  entitled  to  recover  th« 
sanse  damages,  which  a  judgment  creditor  would  be  entitled  to  recover,  it 
the  order  imposing  the  fine  was  a  judgment  of  the  supreme  court. 

§  2301.  This  title  does  not  apply  to  a  case,  where  special  provision  foi 
the  collection  of  a  fine  is  otherwise  made  by  law. 

TITLE  V. 
Proceedings  to  discover  the  death  of  a  tenant  for  life, 

I  2811.  Commission  to  be  Issued  If  life- 
tenant  is  without  the  State. 

2312.  Qeneral  provisions  respectinf 
the  commission. 

2318.  Petitioner  to  give  notice  of  its 
execution. 

2814.  Bzechtion  thereof. 

2315.  Proceedings  on  retam  of  oosa- 
mii^sion. 

2316.  Costs. 
S8317.  Property ;  when  restored. 

2318.  Bemedy  of  person  evicted  for 
profits,  etc. 

2319.  Order  not  conclusive  in  eject* 
ment. 

§  2302.  A  person  entitled  to  claim  real  property,  after  the  death  of 
another  who  has  a  prior  estate  therein,  may,  not  oftener  than  once  in  each 
calendar  year,  apply  by  petition  to  the  supreme  court,  at  a  special  term 
thereof,  held  within  the  judicial  district,  wherein  the  property,  or  a  part 
thereof,  is  situated,  for  an  order,  directing  the  production  of  the  tenant  for 
life,  as  prescribed  in  this  title,  by  a  person,  named  in  the  petition,  against 
whom  an  action  of  ejectment  to  recover  the  real  property  can  be  maintained, 
if  the  tenant  for  life  is  dead ;  or,  where  there  is  no  such  person,  by  the 
guardian,  husband,  trustee,  or  other  person,  who  has,  or  ,JB  entitled  to,  the 
custody  of  the  person  of  the  tenant  for  life,  or  the  care  ol^  his  estate. 

g  2303.  The  petition  must  be  in  writing,  and  rerified  by  the  affidavit  of 
the  petitioner,  to  the  effect,  that  the  matters  of  fact  therein  set  forth  are 
trae.     It  must  contain : 

1.  A  description  of  the  real  property,  and  a  statement  of  the  petitioner's 
interest  therein,  and  of  such  other  facts  as  show  that  the  case  is  within  the 
provisions  of  the  last  section. 

2.  An  averment  that  the  petitioner  believes  that  the  person,  upon  whose 
life  the  prior  estate  depends,  is  dead,  together  with  a  statement  of  the 
grounds  upon  which  the  petiiioner^s  belief  is  founded. 

g  2304.  A  copy  of  the  petition,  including  the  affidavit,  together  with 
notice  of  the  time  and  place  at  which  the  petition  will  be  presented,  must 
be  personally  served,  at  least  fourteen  days  before  its  presentation,  upon 
the  person  required,  by  the  prayer  thereof,  to  produce  the  tenant  for  life. 

g  2305.  Upon  the  presentation  of  the  petition  and  affidavit,  with  due 
proof,  by  affidavit,  of  service  of  a  copy  thereof  and  of  the  notice,  if  suffi- 
cient cause  to  the  contrary  is  not  shown  by  the  adverse  party,  the  court 
mast  either  issue  n  commiBsion,  as  prescribed  in  the  following  sections  of 
this  title ;  or  make  an  order,  directing  the  adverse  party,  at  a  time  and 
plaot  therein  specified  before  the  eourt,  or  a  referee  therein  designated,  (e 
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produce  the  person  upon  whose  life  the  prior  estate  depends^  or,  in  default 
thereof,  to  proTe  that  he  is  living. 

^  2306.  Where  an  order,  requiring  the  production  of  the  tenant  for  life^ 
or  proof  that  lie  is  living,  is  made  as  prescribed  in  the  last  section,  a  certi- 
fied copy  thereof  must  be  served,  at  least  fourteen  days  before  tlie  lime 
therein  speciiied,  upon  the  person  required  to  make  the  production  or  proof, 
or  upon  his  attorney.  Upon  presentation  of  proof  of  service,  by  allidavit, 
the  court  or  the  referee,  must,  at  the  time  and  pLice  specified  in  the  order, 
or  at  the  time  and  place  to  which  the  hearing  may  be  adjourned,  hoar  the 
allegations  and  proofs  of  the  parties,  respecting  the  indent ity  of  any  person 
produced,  with  the  person  whose  death  is  in  (juestion ;  or,  if  the  latter  per- 
son is  not  produced,  respecting  the  reasons  for  ihe  failure  to  produce  him, 
and  whether  he  is  living.  Where  a  referee  is  appointed,  he  has  the  same 
powers,  and  is  entitled  to  the  same  compensation,  as  a  referee  appointed  for 
the  trial  of  an  issue  in  an  action. 

§  2307.  If  it  appears,  by  affidavit,  to  tlie  satisfaction  of  the  courr,  that 
the  person  required  to  be  produc'e<i  is  imprisoned  within  the  State,  for  any 
cause,  except  upon  a  sentence  for  a  felony,  or  is  kept  or  detained,  within 
the  State,  by  any  pei*son,  the  court  muy,  either  before  or  after  making  the 
order  for  pmductiou,  issue  a  writ  of  habeas  corpus  to  bring  him  before  it, 
or  before  the  releree,  as  the  cise  requires.  The  writ  must  be  served  and 
executed,  and  disobedience  thereto  may  be  punished,  as  where  a  writ  of 
habeas  corpus  is  issued,  to  inquire  into  the  cause  of  the  detention  of 
a  prisoner. 

^  2308.  The  referee  must  deliver  his  report  to  the  petitioner,  or  file  it 
with  the  clerk,  within  ten  days  after  the  case  is  closed.  He  must  state 
therein,  whether  any  person  was  or  was  not  produced  before  him,  as  being 
the  person  whose  death  is  in  question,  lie  must  append  thereto,  in  the  form 
of  depositions,  the  proofs,  if  any,  respecting  the  iilentity  of  any  person  so 
produced,  with  the  person  whose  death  is  in  question ;  or,  if  no  one  is  so 
produced,  upon  the  question  whether  the  latter  person  is  living.  He  must 
also  state,  in  his  report,  his  conclusions  upon  the  questions  controverted 
before  him. 

§  2309.  If  it  appears,  to  the  satisfaction  of  the  court,  upon  the  reieree'a 
report,  and  the  proofs  thereto  appended ;  or,  where  a  referee  is  not 
appointed,  upon  the  allegations  and  proofs  of  tiic  parties  before  the  court ; 
that  the  party,  inquired  to  produce  the  tenant  fur  life,  or  to  prevc  liis  exist- 
ence, has  fully  complied  with  the  order,  the  coart  must  make  an  order  dis- 
missing the  petition,  and  requiring  tJie  petitioner  to  pay  the  costs  of  the 
proceedings. 

§  2310.  If  it  appears,  from  the  referee's  report,  or  upon  the  hearing 
before  the  court,  that  the  person;  upon  whose  life  the  prior  estate  depends, 
was  not  produced ;  and  if  the  party  required  to  produce  him,  or  to  prove  his 
existence,  has  not  proved,  to  the  {satisfaction  of  the  court,  that  he  is  living ; 
a  final  order  must  be  made,  declaring  that  he  is  presumed  to  be  dead,  for 
the  purpose  of  the  proceedings,  and  directing  that  the  petitioner  be  forth- 
with let  into  possession  of  the  real  property,  us  if  that  person  was  actually 
dead. 

§  2311.  If,  before  or  at  the  time  of  the  presentation  of  the  referee^s 
report  to  the  court,  or,  where  a  referee  is  not  appointed,  at  any  time  before 
the  final  order  is  made,  the  party,  upon  whom  the  petition  and  notice  are 
served,  presents  to  the  court  presumptive  proof,  by  aMdavit,  that  the  peraon, 
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^hose  death  in  in  question,  is,  or  lately  was  at .  place  certain,  without  the 
State,  the  court  must  make  an  order,  requiring  the  petitioner  to  take  out  a 
conimissiou,  directed  to  one  or  more  persons,  residing  at  oi-  near  that  place, 
either  designated  in  the  order,  or  to  be  appointed  upon  a  subsequent  appli- 
cation for  the  commission,  tor  the  purpose  of  obtaining  a  view  of  the  per- 
son^ whose  death  is  in  question,  and  of  taking  such  testimony,  respecting 
his  identity,  as  the  parties  produce.  The  order  must  also  direct  that  the 
proceedings  upon  the  petition  be  stayed,  until  the. return  of  the  commission; 
and  that  the  petition  be  dismissed  with  costs,  unless  the  petitioner  takes 
out  the  commission,  within  a  time  specified  in  the  order,  and  diligently  pro- 
cures It  to  be  executed  and  returned,  at  his  own  expense. 

§  2312.  It  is  not  necessary,  unless  tlie  court  specially  so  directs,  that  the 
witnesses  to  be  examined  should  be  named  in  the  commission,  or  that  inter- 
rogatories  should  be  annexed  thereto.  The  commissio.i  must  be  executed 
and  returned,  and  the  deposition  taken  must  be  tiled  and  used,  as  prescribed 
for  those  purposes' in  article  second  of  title  third  of  chapter  ninth  of  this 
act,  except  as  otherwise  specially  prescribed  in  this  title. 

§  2313,  The  petitioner  must  give  to  the  adverse  party,  or  hia  attorney, 
written  notice  of  the  time  when,  and  the  place  where,  the  commissioner  or 
commissioners  will  attend,  for  the  purpose  of  executing  the  commission,  as 
follows : 

1.  If  the  place,  where  the  commission  is  to  be  executed,  is  within  the 
United  States,  or  the  dominion  of  Canada,  he  must  give  at  least  two  months* 
notice.  ^ 

.2.  If  it  is  within  cither  of  the  West  India  islands,  he  must  give  at  least 
three  months*  notice. 

8.  In  every  other  case,  he  must  give  at  least  four  months*  notice. 

Notice  may  be  given,  as  required  by  this  section,  by  serving  it  as  pre- 
Rcribcd  in  this  act  for  the  service  of  a  paper  upon  an  attorney,  in  an  action 
in  the  supreme  court. 

§  2314.  The  commissioner  or  commissioners  possess  the  same  powers, 
and  must  proceed  in  the  same  manner,  as  a  referee,  appointed  by  an  order 
requiring  the  production  of  the  tenant  for  life,  or  proof  of  his  existence ; 
except  that  they  cannot  proceed,  unless  a  person  is  produced  before  them, 
as  being  the  person  whose  death  is  in  question.  The  return  to  the  com- 
mission must  expressly  state  whether  any  person  was  or  was  not  so  pro- 
duced. The  testimony,  respecting  the  identity  of  a  person  so  produced, 
must  be  taken,  unless  otherwise  specially  directed  by  the  court,  as  pre- 
cribed  m  chapter  ninth  of  this  act,  for  taking  the  deposition  of  a  witness 
upon  oral  interrogatories  ;  except  that  it  is  not  necessary  to  give  any  other 
notice  of  the  time  and  place  of  examination,  than  that  prescribed  in  the  last 
section 

g  2316.  Upon  the  return  o£  the  commission,  the  proceedings  are  the 
same  as  upon  the  report  of  a  referee,  as  prescribed  in  sections  two  thousand 
three  hundred  and  nine  and  two  thousand  three  hundred  and  ten  of  this 
act ;  but  the  court  may,  in  its  discretion,  receive  additional  proofs  from 
eiter  party. 

§  2316.  Where  costs  of  a  special  proceeding,  taken  as  prescribed  in  this 

title,  are  awarded,  they  must  be  fixed   by  the  court  at  a  gross  sum,  riot 

•  exceeding  fifty  dollars,  in  addition  to  disbursements.     Where  provision  is 

not  specially  made  in  this  title  for  the  award  of  costs,  they  may  be  ienied« 

or  awarded  to  -or  against  either  party,  as  justice  reqairet. 
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§  2317.  The  possession  of  real  propertj,  which  has  been  awarded  to  the 
petitioner,  as  prescribed  in  this  title,  upon  the  presumption  of  tiie  death  of 
the  person,  upon  whose  life  the  prior  estate  depends,  must  be  restored,  by 
the  order  of  the  court,  to  the  person  evicted,  or  to  his  heirs  or  legal  repre- 
seutalives,  upon  the  petition  ot  the  latter,  and  proof,  to  the  satisfaction  of 
the  court,  that  the  person  presumed  to  be  dead  is  living.  The  proceecings 
upon  such  an  application  are  the  same,  as  prescribed  in  this  title,  ux)on  the 
application  of  the  personate  whom  possession  is  awarded. 

§  2318.  A  person  evicted,  as  prescribed  in  this  title,  may  if  the  presump- 
tiou,  upon  Viuch  he  is  evicted,  is  erroneous,  maintain  an  action  against  the 
person  who  has  occupied  the  property,  or  his  executor  or  administrator,  to 
recover  the  rents  and  profits  of  the  property,  during  the  occilpation,  while 
the  person,  upon  wiiose  life  the  prior  estate  depends,  is  or  was  living. 

§  2319.  A  final  order,  made  as  prescribed  in  this  title,  awarding  to  the 
jietitiouer  the  possession  of  real  pioperty,  is  presumptive  evidence  only,  in 
•n  action  ot  ejectment,  brought  agiiinst  him  by  the  person  evicted,  or  in  an 
action  brought  as  prescribed  in  the  last  section,  of  the  life  or  death  of  tb# 
person   upon  whose  life  the  prior  estate  depends; 

TITLE  VI. 

Proo$eding%  for  the  appointment  of  a  committee  of  the  pereon^  and  of  the 
property^  of  a  lunatic^  idiot ^  or  habitual  drunkard;  general  potoeri  and 
duties  of  the  committee. 

I  'iSSO.  Juri^dictioQ  ;  concurrent  juris- 
diction. 

2321.  Duty  of  court  having  jurisdic- 
tion. 

8322.  Committee  may  he  appointed. 

2323.  Application  for  committee ;  by 
whom  mtrde. 

2384.  Duty  of  certain  officers  to  apply. 

2825.  ContentK,  etc.,  of  petition  ;  pro- 
ceed inea  upoa  presentation 
thereof. 

2328.  When  foreign  committee  may 
be  appointed. 

8327.  Order  for  commission,  or  for 
trial  by  jury  in  court. 

8328.  Contfnrt>  of  commi8f>ion. 
2829.  ComnriHsionors    to  be    sworn ; 

vacuHcieiii,  how  filled. 

2330.  Jury  to  be  procured.  Proceed- 
ings iheitiipon. 

2331.  Proceed.ni^H  n|X)n  (he  hearing. 
8832.  Bt'turn  of  inquixition  and  com- 


mission. 
S  8833.  Expenses  of  commission. 
2834.  Proceedings  upon  trial  by  jnry 

in  court. 
2335.  Subject  of  inquiry  in  cases  of 

Innucy. 
2836.  Proceedings    upon    verdict,  or 

return  of  commission. 
2337.  Security  to  be  given  by  com- 

miltttc. 
2838.  Compenpalion  of  committee. 

2339.  Committee  nnder  control  of 
court ;    Umitaiion  of  powers. 

2340.  Committee  of  property  may 
maintain  actions,  etc. 

2341.  Id.;  to  tile  inventory  and  ac* 
count. 

2342.  Id.;  maj  t)e  compelled  to  file  toe 
same  or  render  an  additional 
account,  etc. 

2343.  Property,  when  to  be  restored. 
8844.  Id.;  disposltiuu  in  case  of  death. 

§  2320.  The  jurisdiction  of  the  supreme  court  extends  to  the  custody  of 
the  person,  and  the  care  of  the  property,  of  a  person  incompetent  to  manage 
himself  or  his  ufFairs,  in  consequence  of  lunacy,  idiocy,  or  habitual  drunken- 
ness. Where  a  superior  city  court,  or  a  county  court,  or  both,  have  juris- 
diction of  those  matters,  eoncuirent  with  that  of  the  supreme  court,  the 
jurisdiction  of  the  court  first  exercising  it,  as  prescribed  in  thi.<4  title,  it 
exclusive  of  that  of  the  others,  with  respect  to  any  mutter  within  ito  juris- 
diction, for  which  provision  is  made  in  this  title. 

§  2321.  The  court  exercising  jurisdiction  over  the  property  of  dtber  ol 
the  incompetent  persons,  specified  in  the  last  section,  mnst  preserve 
bit  property  from  waste  or  destruction  ;  and,  out  of  the  prooeada  thereof, 
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must  proTide  for  the  payment  of  his  debts,  and  for  the  safe  keeping  and 
maintenance,  and  the  education,  when  required,  of  the  incompetent  person 
and  his  family. 

g  2322.  The  jurisdiction,  specified  in  the  last  two  sections,  must  be 
exercised  by  means  of  a  committee  of  the  person,  or  a  committee  of  the 
property,  or  of  a  particular  portion  of  the  property,  of  the  incompetent  per- 
son, appointed  as  prescribed  in  this  title.  The  committee  of  the  person  and 
the  committee  of  the  property  may  be  the  same  individual,  or  different 
individuals,  in  the  discretion  of  the  court. 

§  2323.  An  application  for  the  appointment  of  such  a  committee  must 
be  made  by  petition,  which  may  be  presented  by  any  person.  Where  the 
npplicatiofi  is  made  to  the  supreme  court,  the  petition  must  be  presented  ut 
a  special  term,  held  within  tiie  judicial  district  where  the  person  alleged  to 
be  incompetent  resides ;  or,  if  be  is  not  a  resident  of  the  State,  or  the  place 
of  his  residence  cannot  be  ascertained,  where  some  of  his  property  is  situ- 
ated. 

g  2324.  Where  the  incompetent  person  has  property,  which  may  be 
endangered  iil  consequence  of  his  incompetency,  and  no  relative  or  other 
person  applies  for  the  appointment  of  a  committee  of  his  property,  the 
overseer  or  superintendent  of  the  poor  of  the  town,  district,  county,  or  city, 
in  which  he  resides,  or,  where  there  is  no  such  officer,  the  officer  or  officers 
performing  corresponding  functions  under  another  otticial  title,  must  apply 
to  the  proper  court,  for  the  appointment  of  such  a  committee.  The  expenses 
of  conducting  the  proceedings  thereupon  must  be  audited  and  allowed,  in  the 
same  manner  as  other  official  expenses  of  those  officers  are  audited  and 
allowed. 

§  2326.  The  petition  must  be  in  writing,  and  verified  by  the  affidavit  of 
the  petitioner,  or  his  attorney,  to  the  effect  that  the  matters  of  fact  4;herein 
stated  are  true.  It  must  be  accompanied  with  proof,  by  affidavit,  that  the 
case  is  one  of  those  specified  in  this  title.  It  must  set  forth  the  names  and 
residences  of  the  husband  or  wife,  if  any,  and  of  the  next  of  kin  and  heirs, 
of  the  person  alleged  to  be  incompetent,  as  far  as  the  same  ai'e  known  to 
the  petitioner,  or  can,  with  reasonable  diligence,  be  ascertained  by  him.  ^ 
The  court  must,  unless  sufficient  reasons  for  dispensing  therewith  are  set 
forth,  in  the  petition  or  accompanying  affidavit,  require  notice  of  the  pres- 
entation of  the  petition  to  be  given  to  the  husband  or  wife,  if  any,  or  to 
one  or  more  of  the  relatives  of  the  person  alleged  to  be  incompetent,  or  to 
an  officer  specified  in  the  last  section.  Where  notice  is  required,  it  may  be 
given  in  any  manner,  which  the  court  deems  proper ;  and  for  that  purpose, 
the  hearing  may  be  adjourned  to  a  subsequent  day,  or  to  another  term,  at 
which  the  petition  might  have  been  presented. 

§  2326.  Where  the  person,  alleged  to  be  incompetent,  resides  without 
the  State,  and  within  the  United  States,  and  a  committee  or  guardian  of  his 
property  has  been  duly  appointed,  pursuant  to  the  laws  of  the  state  or  ter- 
ritory where  he  resides,  the  court  may,  in  its  discretion,  make  an  order, 
appointing  the  foreign  committee,  or  foreign  guardian,,  the  committee  of  all, 
or  of  a  particular  portion,  of  the  property  of  the  incompetent  person,  within 
the  State,  upon  his  giving  such  security  for  the  discharge  of  his  trust,  as 
the  court  thinks  proper.  ^  . 

§  2327.  Unless  an  order  is  made,  as  prescribed  in  the  last  section,  if  it 
preenmptivety  appears,  to  the  satisfaction  of  the  court,  from  the  petition 
and  the  proofa  accompanying  it,  that  the  case  is  one  of  those  apccifiad  b* 
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tbia  title;  and  that  a  committee  ought,  in  the  exercide  of  a  soand  discre. 
tioQ,  to  be  appointed ;  the  court  must  make  an  order,  directing,  either 

1.  That  a  commission  issue,  as  prescri^>ed  in  the  next  section,  to  one  or 
more  fit  persons,  designated  in  the  order  ;  or 

2.  That  the  questions  of  fact,  arising  upon  the  competency  of  the  person, 
with  respect  to  whom  the  petition  prays  for  the  appointment  of  a  com- 
mittee, be  tried  by  a  jury,  at  a  trial  term  of  the  court ;  or,  if  the  petition 
was  presented  to  the  supreme  court,  at  a  term  of  the  circuit  court  for  a 
county  specified  in  the  order. 

§  2328.  The  commission  must  direct  the  commissioners  to  cause  the 
sheriff  of  a  county,  specified  therein,  to  procure  a  jury ;  and  that  they 
inquire,  by  the  jury,  into  the  matters  set  forth  in  the  petition*;  and  also 
into  the  value  ol  tlie  real  and  personal  property  of  the  person  alleged  to  be 
incompetent,  and  the  amount  of  his  income.  It  may  contain  such  other 
directions,  with  respects  to  the  subjects  of  inquiry,  or  the  manner  of  exe- 
cuting the  commission,  as  the  court  directs  to  be  inserted  therein. 

§  2329*  Each  commissioner,  before  entering  upon  the  execution  of  his 
duties,  must  subscribe  and  take,  before  one  of  the  officers  si^ified  in  sec- 
tion eight  hundred  and  forty-two  of  this  act,  and  file  with  the  clerk,  an 
oath,  faithfully,  honestly,  and  impartially  to  discharge  the  trust  committed 
to  him.  If  a  commissioner  becomes  mcompctent,  or  neglects  or  refuses  to 
serve,  or  removes  from  the  State,  the  court  may  remove  him.  The  court 
may,  from  time  to  time,  fill  any  vacancy  created  by  death,  remoyal,  or 
resignation. 

§  2330.  The  commissioners,  or  a  majority  of  them^  must  immediately 
'ssue  a  precept  to  the  sheriff,  designated  in  the  commission,  requiring  him 
to  notify,  not  less  than  twelve  nor  more  than  twenty-four  indifferent  per- 
sons, qualified  to  serve,  and  not  exempt  from  serving,  as  trial  jurors  in  the 
same  court,  to  appear  before  the  commissioners,  at  a  specified  time  and 
place,  within  the  county,  to  make  inquiry,  as  commanded  by  the  commission. 
The  sheriff  must  notify  the  jurors  accordingly ;  and  must  retnm  the  pre- 
cept, and  the  names  of  the  persons  notified,  to  the  commissioners,  at  the 
time  and  place  specified  in  the  precept.  Tiie  commissioners,  or  a  m'ljority 
of  them,  must  determine  a  challenge  made  to  a  juror.  Upon  the  failure  to 
attend,  of  a  person  who  has  been  duly  notified,  his  attendance  may  be  com- 
pelled ;  and  he  may  be  punished  by  the  court  for  a  contempt,  as  where  a 
juror,  duly  notified,  fails  to  attend  at  a  circuit  court,  or  a  trial  term  of  the 
court.  The  commissioners  may  require  the  sheriff  to  cause  a  talesman  to 
attend,  in  place  of  a  juror  notified,  and  not  attending,  or  who  is  excused  or 
discharged ;  or  they  may  adjourn  the  proceedings,  for  the  purpose  of  pun- 
ishing the  defaulting  juror,  or  compelling  his  attendance.  But  it  is  not 
necesfiary  to  cause  any  talesman  to  attend,  if  at  least  twelve  of  the  persons, 
notified  by  the  sheriff,  appear  and  are  sworn. 

§  2331>  All  the  commissioners  must  attend  and  preside  at  the  hearing; 
and  they,  or  a  majority  of  them,  have,  with  respect  to  the  proceedings  upon 
the  hearing,  all  the  power  and  authority  of  a  judge  of  the  court,  holding  a 
trial  term,  subject  to  the  directions  contained  in  the  commission.  Eitlier 
of  the  commissioners  may  administer  the  usual  oath  to  the  jurors.  At  least 
twelve  jurors  must  concur  in  a  finding.  If  twelve  do  pot  concur,  the  jurors 
must  report  tlieir  disagreement  to  the  commissioners,  who  must  thereupon 
discharge  them,  and  isaue  a  new  precept  to  the  sheriff,  to  procure  another 
jury. 
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§  2332.  The  inquisition  must  be  signed  by  the  jurors  concurring  Iberein, 
and  by  the  commissioners,  or  a  majority  of  them,  and  annexed  to  the  com- 
mission. The  commission  and  inquisition  must  be  returned  by  the  commiA- 
sioners,  and  tiled  with  the  cleric. 

§  2333.  The  commissioners  are  entitled  to  such  compensation  for  their 
serrices,  as  the  court  directs.  The  jurors  are  entitled  to  the  same  compen* 
feation,  as  jurors  upon  the  trial  of  an  issue  in  an  action  in  the  same  court. 
The  petitioner  must  pay  the  compensation  of  the  commissioners,  sheriff,  and 
jurors. 

§  2334.  Where  an  order  is  made,  directing  the  trial,  by  a  jury,  at  a  trial 
term  or  at  a  circuit  court,  of  the  questions  of  fact,  arising  upon  tlio  com- 
petency of  the  person,  with  respect  to  whom  the  petition  prays  for  the 
appointment  of  a  committee,  the  order  must  state,  distinctly  and  plainly, 
the  questions  of  fact  to  be  tried  ;  which  may  be  settled  as  where  an  order 
for  a  similar  trial  is  made  in  an  action.  The  court  mav,  in  that  or  in  a 
subsequent  .order,  direct  that  notice  of  the  trial  be  given  to  such  persons,, 
and  in  such  a  manner,  as  it  deems  proper.  Tlie  trial  must  be  reviewed  in 
the  dame  manner,  and  with  like  eEfect,  and,  except  as  otherwise  directed  in 
the  Older,  the  proceedings  theroupon  are,  ni  ail  respects,  the  same,  as  where 
questions  of  fact  are  tried,  pursuant  to  an  order  for  that  purpose.  The 
court  may  make  inquiry,  by  means  of  a  reference  or  otherwise,  as  it  thmks 
proper,  with  respect  to  any  matter,  not  involved  in  the  questions  tried  by 
the  jury,  tlie  determination  of  which  is  necessary  in  the  course  of  the  pro- 
ceedings. The  expenses  of  the  trial,  and  of  such  an  inquiry,  must  be  paid 
by  the  petitioner. 

g  2336.  Where  the  petition  alleges,  that  the  person,  with  respect  to 
whom  it  prays  for  the  appointment  of  a  committee,  is  incompetent, 
by  reasor  of  lunacy,  the  inquiiy  with  respect  to  his  competency,  upon  the 
execatioF  of  a  commission,  or  the  trial  at  a  circuit  court  or  trial  term,  as 
prescribed  in  this  title,  must  be  confined  to  the  question,  whether  he  is  sc 
incompetent,  at  the  time  of  the  inquiry  ;  and  testimony,  respecting  any  thing 
said  or  done  by  him,  or  his  demeanor  or  state'  of  mind,  more  than  two  ^eam 
before  the  hearing  or  trial,  shall  not  be  received  as  proof  of  lunacy,  unlesi 
the  court  otherwise  specially  directs,  in  the  order  granting  the  commission 
or  directmg  the  trial  by  jury. 

§  2336.  Upon  the  return  of  the  commission,  with  the  inquisition  takei 
thereunder,  or  the  rendering  of  the  verdict  of  the  jury,  upon  the  question! 
submitted  to  It  by  the  order  for  a  trial  by  a  jury,  the  court  must  eithei 
direct  a  new  trial  or  hearing,  or  make  such  a  final  order  upon  the  petition, 
as  justice  requires.  Where  a  final  order  is  made,  dismissing  a  petition,  the 
court  may,  in  its  discretion,  award  in  the  order  a  fixed  sum,  as  costs,  not 
exceeding  fifty  dollars  and  disbursements,  to  be  paid  by  the  petitioner  to 
the  adverse  party.  Where  a  committee  of  the  property  is  appointed,  the 
conrt  mtist  direct  the  payment  by  him,  out  of  the  funds  in  his  hands,  of  the 
necesi^ary  disbursements  of  the  petitioner,  and  of  such  a  sum,  for  his  costs 
and  counsel  fees,  as  it  thinks  reasonable ;  and  it  may,  in  its  discretion, 
direct  the  committee  to  pay  a  sum,  not  exceeding  fifty  dollars  and  disburse- 
ments, to  the  attorney  for  any  adverse  party. 

§  2337.  iam'd  1887.]  The  provisions  of  article  1  of  title  7,  and  section 
5^595  of  article  5  of  title  2  of  chapter  18  of  this  act,  respecting  tho  security  to  be 
Igiyipn  by  the  guardian  o.i:  the  person  or  of  the  property  of  an  infant,  appoinWd 
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b^r «  aurrogaia'a  eoort,  apply  to  a  oommitteeof  theperaon  or  of  the  property, 

appointed  as  prescribed  in  this  article.  A  committee  of  the  property  can* 
not  enter  upon  the  execution  of  his  duties,  until  security  is  given  as  pre- 
scribed by  the  court.  A  committee  of  the  person  cannot  enter  upon  the 
execution  of  his  duties  until  security  is  given,  if  required  by  the  court. 

§  2338.  A  committee  of  the  property  is  entitled  to  the  same  ocMnpeoM^ 
lion  as  an  executor  or  administrator.  *But  in  a  special  cas^  where  his  ser- 
vices exceed  those  of  an  execator  or  administrator,  the  supceme  court  or  a 
superior  city  court  may  allow  him  such  an  additional  compensation  for  such 
additional  services,  as  it  deems  Just.  The  compensation  of  a  committee  of 
the  person  must  be  fixed  by  the  court,  and  paid  by  the  committee  of  the 
property,  if  any,  out  of  the  fundi)  in  hii>  hands. 

§  2339.  A  committee,  either  of  the  person  or  of  the  property,  is  subject 
to  the  direction  and  control  of  the  court  by  which  be  was  appointed,  with 
respeet  to  the  execution  of  his  duties ;  and  be  may  be  suspended,  removed, 
or  allowed  to  resjgn,  in  the  discretion  of  the  court.  A  vacancy  created  by 
death,  removal,  or  resignation,  may  be  filled  by  the  court.  But  a  commit- 
tee of  the  property  caunot  alien,  mortg:)ge,  or  otherwise  di|pose  of,  real 
property,  except  to  I^nseit  for  a  term  not  exceeding  five  years,  without  the 
special  direction  of  the  court,  obtained  upon  proceedings  taken  for  that 
purpose,  as  prescribed  in  title  seventh  of  this  chapter. 

%  2340.  A  committee  of  the  property,  appointed  as  prescribed  in  this 
title,  may  maintain,  in  his  own  name,  adding  his  official  title,  any  action  or 
special  proceeding,  which  the  person,  with  repect  to  whom  he  is  appointed, 
might  have  maiptaiued,  if  the  appointment  had  not  been  made. 

§  2341.  The  provisions  of  article  second  of  title  seventh  of  chapter 
eighteenth  of  this  act.  requiring  the  general  guardian  of  an  infant's  prop* 
crty,  appointed  by  a  surrogate'D  court,  to  file,  in  the  month  of  January  ol 
each  jear«  an  inventory,  account,  and  affidavit^  and  prescribing  the  forni  of 
the  papers  so  to  be  filed,  apply  to  a  committee  of  the  property,  appointed 
as  prescribed  in  this  title.  For^the  purpose  of  making  that  application,  the 
committee  is  deeooed  a  general  guardian  of  the  property  ;  the  person,  with 
respect  to  whom  he  is  appointed,  is  deemed  a  ward ;  and  the  papers  must 
be  filed  in  the  office  of  the  clerk  of  the  court,  by  which  the  committee  was 
appointed ;  or,  if  he  was  appointed  by  the  supreme  court,  in  the  clerk's 
office  where  the  order  appointmg  him  is  entered. 

§  2342.  In  the  month  of  February  of  each  year,  the  presiding  judge  of 
the  court,  by  which  ibe  committee  of  the  property  was  appointed  ;  or,  if  he 
was  appointed  by  the  supreme  court,  the  county  judge  of  the  county  where 
the  order  appointing  him  is  entered;  roust  examine,  or  cause  to  beexamlued 
under  his  iirection,  all  accounts  and  inventories  filed  by  committees  of  the 
property,  since  the  first  day  of  February  of  the  preceding  year.  If  it 
appears,  upon  the  examination,  that  a  committee,  appointed  as  prescribed 
in  this  title,  has  omitted  to  file  his  annual  inventory  or  account,  or  the 
affidavit  relating  thereto,  as  '>rescribed  in  the  last  section ;  or  if  the  judge 
is  of  opinion  that  the  intereLC  of  the  person,  with  respect  to  whom  the  com- 
mittee was  appointed,  requires  that  he  should  render  a  more  full  or  satis- 
factory  inventory  or  account ;  the  judge  must  make  an  order,  requiring  the 
committee  t^  supply  the  deficiency,  and  also,  in  his  discretion,  pei'soually  tc 
pay  the  expense  of  serving  the  order  upon  him.  An  order  so  made  may  be 
entered  and  enforced,  and  the  failure  to  obey  it  may  be  punished,  as  if  it 
was  mude  by  the  court.  Where  the  committee  fails  to  comply  with  the 
V^r  W}t))iQ  three  mopths  after  it  is  made ;  or,  where  the  jud^e  )>%a  rwnqn 
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to  belfevCf  that  safficient  cause  exists  for  the  rerooTal  of  the  committee,  the 
judge  may,  in  his  discretion,  appoint  a  fit  person  special  guardian  of  the 
iBCompetent  person,  with  respect  to  wiiom  the  committee  was  appointed, 
for  the  purpose  of  filing  a  petition  in  his  behalf,  for  the  removal  of  the 
committee,  aad^prosecutiog  the  necessary  proceedings  for  that  purpose. 
The  committee  may  be  compelled,  m  the  discretion  of  the  court,  to  puy 
personally  the  costs  of  the  proceedings  so  instituted. 

§  2343.  Where  a  person,,  with  respect  to  whom  a  committee  is  appointed 
as  prescribed  in  this  title,  becomes  competent  to  manage  himself  or  his 
affairs,  the  court  must  make  an  order,  discharging  the  committee  of  his 
property,  or  the  committee  of  his  person,  or  both,  as  the  case  requires ;  and 
requiring  the  former  committee  to  restore  to  him  the  property,  remaining 
in  the  committee's  hands.  Thereupon  the  property  must  be  restored  accord- 
ingly. 

§  2344.  Where  a  person,  of  whose  property  a  committee  has  been 
appointed,  as  4)rescribed  in  this  title,  dies  during  his  incompetency,  the 
power  of  the  committee  ceases  ;  and  the  property  of  the  decedent  must  be 
administered  and  disposed  of,  as  if  a  committee  bad  not  been  appointed. 

TITLE  VII. 

ProcudmgB  fw  ilu  ditpoaition  of  (he  real  property  of  an  in/ant,  lunatiCf 

idiot^  or  habitual  drunkard. 

I  2345.  Action  to  compel  conveyance.  |  S356.  Report  of  sale,  etc 

2346.  Who  may  muititain  action.  2357.  Certain  sales,  etc.,  prohibited. 

8247.  Judgment ;  effect  thereof.  2358.  Effect  of  conveyance,  etc. 

2813.  AppiicatiOD  to  dispose  of  real  2359.  Procee^jlj  of  (sale  deemed  real 

property  ;  in  what  cases.  property. 

8349.  Id.:  by  whom.  2360.  Infuiit  deemed  a  ward  of  crart. 

2850.  Contents  of  petition.  2361.  Disposition   of  proceeds  ;    ac- 
8351.  Bond  of  committee  of  Innatic,  counting. 

etc.  2362.  Particular  estates  ;    when    in* 
2352.  Id.;  of  guardian  of  infant.  •      claded  in  sale. 

S358.  Bond  ;  now  prosecuted.  2363.  Id. ;  when  belonging  to  infant, 
23M.  Beierence  to  inquire  into  the  etc. 

application.  2804.  Debts  of  infant,  etc.,  to  be  paid 
2365.  Final  order.  equally. 

§  2345.  In  either  of  the  following  cases,  an  action  may  be  maintained 
■gainst  an  infanit,  or  a  person  incompetent  to  manage  his  affairs  by  reason 
of  lunacy,  idiocy,  or  habitual  druntteuness,  to  procure  a  judgment,  directing 
a  conveyance  of  real  property,  or  of  an  interest  in  real  property  : 

1.  Where  the  infant  or  incompetent  person  is  seized  or  possessed  of  the 
real  property,  or  interest  in  real  property,  6y  way  of  mortgage,  or  only  in 
trust  for  another. 

2.  Where  a  valid  contract  for  the  sale  or  conveyance  of  the  real  property, 
or  interest  in  real  property,  has  been  made ;  but  a  conveyance  thereof  can« 
Dot  be  made,  by  reason  of  the  infancy  or  incompetency  of  the  person  in 
whom  the  title  is  vested. 

§  2346.  [anCd  188!2.]  An  action  may  be  maintained,  in  a  case  specified 
in  the  last  section,  by  a  person  entitled  to  the  conveyance ;  and  also  in  a 
case  specified  in  subdivision  second  of  that  section,  by  the  executor  or 
administrator  of  the  person  who  made  the  contract,  or  of  a  person  who 
died  seized  or  possesssed  of  the  real  property,  or  interest  in  real  property, 
or  by  an  heir  or  devisee  of  either  of  those  persons,  to  whom  the  real  prop- 
erty has  descended,  or  was  devised.  The  action  may  be  maintained  by  the 
committee "bf  the  lunatic  or  other  incompetent  person ;  but  in  that  case  the 
eourt  must  appoint  a  special  guardian  for  the  incompetent  person,  ai 
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required  by  law,  where  an  infant  is  defendant,  and  ttie  proceciinscs  are  ibc 
same  as  in  u  like  action  against  an  iiil'uut. 

§  2347.  A  judgment,  directing  such  a  conveyance,  Khali  not  be  rendered, 
unless  the  court,  after  hearing  ttie  parties,  is  satisfied  that  the  conreyance 
ought  to  be  made.  Upon  rendering  final  judgment  to  that  effect,  the  court 
has  power  to  direct  the  guardian  of  the  infant's  property,  or  the  committee 
of  the  property  of  the  lunatic  or  other  incompetent  person,  or  a  spei^ial 
guardian  appointed  in  the  action,  to  execute  any  conveyance,  or  to  do  any 
other  act,  which  is  necessary,  in  order  to  carry  the  judgment  into  effect. 

§  2348.  In  either  of  the  following  cases,  real  property,  or  a  term,  estate, 
or  other  interest  in  real  property,  belonging  to  an  infant,  or  to  a  person 
incompetent  to  manage  his  affairs,  by  reason  of  lunacy,  idiocy,  or  habitual 
drunkenness,  may  be  sold,  conveyed,  mortgaged,  or  leased,  as  prescribed  in 
the  following  sections  of  this  title : 

1.  Where  the  personal  property,  and  the  income  of  the  real  property,  of 
the  infant  or  incompetent  person,  are,  together,  insufficient /or  the  payment 
of  his  debts,  or  for  the  maintenance  and  necessary  education  of  himself 
and  his  family. 

2.  W^ere  the  interests  of  the  infant  or  incompetent  person  require,  or 
will  be  substantially  promoted  by,  such  disposition,  on  account  of  the  real 
property,  or  terra,  estate,  or  other  interest  in  real  property,  being  exposed 
to  waste  or  dilapidation  ;  or  being  whofl)  unproductive  ;  or  for  other  pecu- 
liar reasons,  or  on  account  of  other  peculiar  circumstances. 

3.  Where  an  action  might  be  iijaintained,  against  the  infant  or  incompetent 
person,  to  procure  a  judgment,  directing  a  conveyance  of  the  real  property, 
or  interest  in  real  property,  as  pre-^cribed  in  sections  two  thousand  three 
hundred  and  forty-five  and  two  thouMi^d  three  hundred  and  forty-six  of  this 
act. 

§  2349.  An  application,  in  either  of  the  cases  prescribed  in  the  last  sec- 
tion,  must  be  made  by  the  petition  of  Ihe  general  guardian,  or  the  guardian 
of  the  property  of  the  infant ;  or  by  the  committee  of  the  property  of  the 
lunatic  or  other  incompetent  perSon  ;  or  by  any  relative,  or  other  pereon,  in 
behalf  of  either.  Where  the  application  is  in  behalf  of  an  infant  of  the 
age  of  fourteen  years  or  upwards,  the  infant  must  join  therein.  Where  the 
application  is  made  to  the  supreme  court,  the  petition  must  be  presented  at 
a  term  held  within  the  judicial  district,  in  which  the  pix>perty,  or  a  part 
thereof,  is  situated. 

g  2360.  The  petition  must  be  verified,  in  like  manner  as  a  verified  plead< 
ing  in  an  action  in  the  suprdVne  court.  It  must  set  forth  the  grounds  of 
the  application  ;  and,  in  a  case  specified  in  subdivision  first  or  secoi.d  af  th« 
last  section  but  one,  it  must  also  state  the  particulars  and  value  of  the  real 
and  personal  property,  and  the  amount  of  the  income,  of  the  infant  or 
incompetent  person ;  the  disposition  which  has  been  made  of  hid  personal 
property  ;  and  an  account  of  the  debts  or  demands,  if  any,  existing  against 
his  estate. 


§  2351.  An  application  to  sell,  mortgage,  or  lease  rej^ property,  or  an 
interest  in  real  property,  of  a  lunatic,  idiot,  or  habitual  drunkard,  cannot 
be  granted,  unless  a  committee  of  his  property  has  been  ap|)ointed.  Upon 
such  an  application,  if  it  is  made  by  the  committee,  the  court  must  make 
an  order,  directing  him  to  file  with  the  clerk  a  bond,  in  such  a  form,  in 
such  an  amount,  and  with  8uch  sureties,  as  it  directs,  conditioned  for  the 
faithful  discharge  of  his  trust;  for  the  paying  over  and  inveiiiling  of,  and 
accuuntlng  for,  all  money  received  by  him  in  the  special  proceeding's,  acoofd> 
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ing  to  the  direction  of  any  coart  having  authority  to  give  directions  in  the 
premises;  and  for  the  observance  of  the  doectious  of  the  court,  in  relation 
to  the  trust.  If  the  applipation  is  made  by  any  other  person,  an  order  must 
be  made  thereupon,  requiring  the  commitlee  to  show  cause  why  he  should 
not  file  such  a  bond.  If,  after  hearing  the  commirtee,  the  court  is  o^ 
opinion,  that  there  is  probably  cause  for  granting  the  application,  it  may 
make  an  order,  requiring  the  committee  to  file  such  a  bond  ;  or,  if  the  com- 
mittee so  elects,  or  fails  to  file  the  bond  as  directed  in  the  order,  it  may 
appoint  a  suitable  person  to  be  the  special  guardian  of  the  incompetent 
person,  with  respect  to  the  proceedings ;  who  must  thereupon  file  such  a 
bond. 

§  2352.  Upon  an  application  to  sell,  mortgage,  or  lease  real  property,  or 
an  interest  in  real  property,  of  an  infant,  the  court  must  appoint  a  suitable 
person  to  be  the  special  guardian  of  the  infant,  with  respect  to  the  proceed- 
ings ;  who  must  thereupon  file  with  the  clerk  a  bond,  as  prescribed  in  the 
last  section. 

§  2353.  Upon  a  breach  of  the  condition  of  a  bond,  given  as  prescribed 
in  either  of  the  last  two  sections,  the  court  mast  direct  it  to  be  prosecuted 
for  the  benefit  of  the  person  injured. 

g  2354.  Upon  the  presentation  of  the  petition,  and  the  filing  of  the  bond, 
tbe  coui't  rou^t  make  an  ocdcr,  appointicg  a  suitable  person  a  referee,  to 
inquire  into  the  merits  of  the  application.  The  referee  must  examine  into 
tbe  truth  of  the  allegations  of  the  petition ;  hear  the  allegations  and  proofs 
of  all  persons  interested  in  the  property,  or  otherwise  interested  in  the 
application  ;  and  report  his  opinion  thereupon,  together  with  the  testimony, 
with  all  convenient  speed. 

g  2355.  Upon  the  filing  of  the  referee's  report,  and  after  examining  into- 
the  matter,  the  court  must  make  a  final  order  upon  the  application.  In  a 
proper  ca-^e,  a  final  order,  contirming  the  referee's  report,  must  direct  that 
the  real  property,  or  term,  estate,  or  other  interest  in  real  property,  or  a 
part  thereof,  as  is  necessary,  or  as  justice  requires,  be  mortgaged,  let  for  a 
term  of  years,  sold,  or  conveyed,  by  the  special  guardian,  appointed  as  pre- 
scribed in  this  title,  or  by  the  committee  of  the  property  of  the  lunatic  or 
other  incompetent  person.  The  linal  order  may  also  contain  such  directions, 
respecting  tlie  time,  manner,  and  conditions  of  a  sale  or  conveyance  directed 
thereby,  as  the  court  thinks  proper  to  insert  therein. 

§  2356.  Before  a  sale,  mortgage,  or  lease  can  be  made,  pursuant  to  the 
final  order,  the  special  guardian,  or  the  committee,  ?nust  enter  into  an  agree- 
ment therefor,  subject  to  the  appprova!  of  the  court;  and  must  report  the 
agreement  to  the  court,  under  oath.  Upon  the  confirmation  thereof,  by  the 
order  of  the  court,  he  must  execute,  as  directed  by  the  court,  a  deed,  mort- 
gage, or  lease.  Where  the  final  order  directs  the  execution  of  a  conveyance 
in  the  first  instance,  for  the  purpose  of  fulfilling  a  contract,  or  because 
the  property  is  held  by  way  of  mortgage,  or  in  trust  only,  the  guardian  or 
committee,  executing  the  conveyance,  must  report  the  conveyance  to  the 
conrt,  under  41th. 

§  2357.  Real  property,  or  an  interest  in  real  property,  shall  not  be  sold, 
leased,  or  mortgaged,  as  prescribed  in  this  title,  contrary  to  tlie  provisions 
of  a  will,  by  which  it  was  deviled,  or  of  a  conveyance  or  other  instrument, 
by  which  :t  was  transferred,  to  the  infant  or  incompetent  person. 

§  2358.  A  deed,  mortgage,  or  lease,  made,  in  good  faith,  as  prescribed  in 
Ihis  t'tlc,  either  upon  an  application  in  behalf  of  an  infant  or  ao  incompe 
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tent  peraoA,  or  parsaant  to  the  directions  contained  in  a  judgment  rendered 
against  him,  has  the  same  validity  and  effect,  as  if  it  was  executed  by  the 
penon,  in  whose  i)ehalf  it  was  executed,  and  as  if  the  infant  was  of  full 
age,  or  the  lunatic,  idiot,  or  habitual  drunkard  was  of  sound  mmd,  and  coin- 
petent  to  manage  his  affairs. 

§  2359.  A  sale  of  real  property,  or  of  an  interest  in  real  property,  of  an 
infant  or  incompetent  person,  made  as  prescribed  in  this  title,  does  not  gire 
to  the  infant  or  incomp«^tent  person,  any  other  or  greater  interest  in  the 
proceeds  of  the  sale,  than  he  had  in  the  property  or  interest  sold.  Those 
proceeds  are  deemed  property  of  the  same  nature,  as  the  estate  or  interest 
sold,  until  the  infant  arrives  at  full  age,  or  the  incompetency  is  removed. 

§  2360.  From  the  time  of  the  filing  of  a  petition,  by  or  in  behalf  of  an 
infant,  praying  for  an  order  directing  a  conveyance,  or  a  sale,  mortgage,  or 
lease  of  his  real  property,  or  of  an  interest  in  real  property,  the  infant'  is 
considered  a  ward  of  the  court,  with  respect  to  that  real  property  or  intet^ 
est,  and  the  income  and  proceeds  thereof. 

§  2361.  The  court  must,  by  order,  direct  the  disposition  of  the  proceeds 
of  such  a  sale,  mortgage,  or  lease.  It  must  direct  the  investment  of  any 
portion  thereof,  belong' ug  to  the  infant  or  incompetent  person,  which  is  not 
needed  for  the  payment  of  debts,  or  the  safe  keeping,  or  the  immediate 
maintenance  and  education,  of  himself  or  his-famil}'.  It  must  require  a 
report,  under  oath,  of  the  disposition  and  investment  thereof,  to  be  made  as 
soon  as  practicable,  and  must  compel  periodical  accounts  to  be  rendered 
thereafter,  by  each  person,  who  is  intrusted  with  the  proceeds  or  any  part 
thereof. 

§  2362.  Where  the  real  property,  or  the  estate,  term,  or  orther  interest 
in  real  property,  directed  to  be  sold,  is  subject,  absolutely  or  coutingently, 
to  a  right  of  dower,  or  an  estate  for  life,  or  is  subject  to  an  estate  for  years, 
in  the  whole  or  any  part  thereof,  the  person,  having  the  prior  right 
or  e^tate,  may  manifest  in  writing  his  consent,  cither  to  receive,  from  the 
proceeds  of  the  sale,  a  gross  sum,  to  be  fixed  according  to  th6  principles  of 
law  applicable  to  annuiiies,  m  satisfaction  of  his  right  or  estate  ;  or  to  have 
a  proportionate  share  of  the  proceeds  of  the  sale  invested,  and  the  interest 
thereof  paid  to  him,  from  the  time  of  the  m vestment,  or  of  the  com- 
mencemont  of  his  right  or  estate,  as  justice  requires,  until  the  determiiis- 
tion  of  his  right  or  estate.  Upon  filing  the  consent  with  the  clerk,  the  final 
order  may,  in  the  discretion  of  the  court,  direct  a  sale  of  the  entire  prop- 
erty, to  which  the  right  or  estate  attaches.  In  such  a  case,  the  court  must, 
after  the  sale,  ascertain  the  value  of  the  right  or  interest  of  the  person  so 
consenijng;  and  the  final  order  must  either  dir^t  the  payment,  from  the 
proceeds  of  the  sale,  of  the  gross  sum  so  ascertained  as  the  value,  or  the 
investment  of  a  just  proportion  of  the  proceeds,  and  the  payment  to  him  of 
the  interest  thereof.  But  such  a  gross  sum  shall  not  be  paid,  nor  shall  such 
an  investment  be  made,  until  an  effectual  release  of  the  right  or  estate  of 
the  person  so  consenting,  executed  to  the  satisfaction  of  the  court,  and  duly 
acknowledged  or  proved,  and  certified,  in  like  manner  as  Aieed  to  be 
recorded  in  the  county,  has  been  filed  with  the  clerk. 

g  2363.  Where  the  interest  of  the  infant,  or  of  the  lunatic  or  other 
incompetent  person,  consists  of  a  right  of  dower,  or  an  estate  for  life,  or  for 
years,  tlie  final  order  may  authorize  the  special  guardian  or  committee  to 
join,  with  the  person  or  jpersons  holding  the  reversionary  estate,  in  a  am* 
veyanoe  of  the  property  to  which  the  interest  attaches,  bo  as  to  release  tlM 
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right  of  dower,  or  folly  convey  the  particular  estate,  on  receiving,  from  the 
proceeds  of  the  sale,  a  gross  sum,  in  satisfaction  of  that  interest,  or  a  pro* 
portionate  part  of  the  proceeds,  to  be  invested  until  the  determination  of 
the  particular  estate ;  and,  in  either  case,  to  be  asoertained  as  prescribed  in 
the.  last  section.  Where  a  proportion  of  the  proceeds  is  so  received  by  the 
guardian  or  committee,  for  i!ivestment,  the  final  order  must  provide  for  the 
investment  thereof,  until  the  determination  of  the  particular  estate ;  and 
then  for  the  payment  thereof  to  the  person  entitled  thereto. 

§  2364.  In  the  application  of  money,  arising  from  a  sale,  mortgage,  or 
lease,  made  for  tlie  purpose  of  paying  debts,  aa  prescribed  in  this  title,  the 
special  guardian  of  the  infant,  or  the  committee  of  the  propeny  of  the  incom- 
petent person,  must  pay  all  debts,*  in  equal  proportion,  without  giving  a 
preference  to  a  debt  founded  upon  a  specialty,  or  upon  which  judgment  has 
been  taken. 

TITLE  Vni. 

Ari>Uratiatu. 

I  SS66.  When  rabmlMion  to  arbitration       $  2375.  Id.;  to  modify  or  correct  awaid. 

cannot  be  made.  237tt.  Motions  ;  when  to  be  made. 

2366.  What  controvereiei*  may  be  anb-  2377.  Costa  on  vacating  award. 

milled,  and  how.  2378.  Judgment  on  award;  when  and 
2967.  Appointment  of  additional  arbi-  how  entered.    Coato. 

tra  tor,  or  umpire.  2379.  Judgment -roll. 

2868.  Time  for  hearing ;  adjonrament,  2880.  Effect  of  judgment ;   how  en- 

etc.  forced. 

2800.  Arbitratoro  to  h«  ewom.  2881.  Appeal. 

2370.  Attendance  of  witnesses,  etc.  2382.  Bffect  of  party's  death,  Incacy, 

2371.  All   the  arbitrators   to    meet;  etc.;  proceedingsthereupon. 

when  majority  may  award.  2383.  Revocation  of  mi iinii$>f>ion. 

Fees.  2384.  Liabi-ityof  party  who  revokes. 

2572.  Award  ;  tobeantbenticated,etc.  2385.  Limitation  of  recovery  against 
2378.  Motion  to  confirm  award.  him. 

2374.  Id.;  to  vacate  award.  2386.  Application  of  this  title. 

§  2366i.  A  submission  of  a  controversy  to  arbitration  cannot  be  made, 
either  as  prescribed  in  this  title  or  otherwise,  in  either  of  the  following 
cases: 

1.  Where  one  of  the  parties  to  the  controversy  is  an  infant,  or  a  person 
incompetent  to  manage  his  affairs,  by  reason  of  lunacy,  idiocy,  or  habitual 
drunkenness. 

2.  Where  the  controversy  arises  respecting  a  claim  to  an  estate  in  real 
property,  in  fee  or  for  life. 

But  where  a  person,  capable  of  entering  into  a  submission,  has  knowingly 
entered  into  the  same  with  a  person  mcapable  of  so  doing,  as  prescribed  in 
subdivision  first  of  this  section,  the  objection,  on  the  ground  of  incapacity, 
can  be  taken  only  in  behalf  of  the  person  so  incapacitated.  And  the  second 
subdivision  of  this  section  does  not  prevent  the  submission  of  a  claim  to  an 
Qitate  for  years,  or  other  interest  for  a  terra  of  years,  or  for  one  year  or 
Wss,  in  real  property  ;  or  of  a  controversy  respecting  the  partition  of  real 
property  between  joint  tenants  or  tenants  in  common  ;  or  of  a  controversy 
respectiiig  the  boundaries  of  lands,  or  the  adiueasuremcnt  of  dower. 

§  2366.  Except  as  otherwise  prescribed  in  the  last  section,  two  or  more 
persons  may,  by  an  instrument  in  writing,  dniy  acknowledged  or  proved, 
and  cert i hod,  in  like  manner  as  n  deed  to  be  recorded,  submit,  to  the  arbitral 
tion  of  one  or  more  arbitratdrs,  any  controversy,  existing  between  them  at 
the  time  of  the  submission, which  might  be  the  subj'ct  of  an  action.  Thor 
may,  in  the  submission,  agree  that  a  judgment  of  a  court  of  record,  specified 
in  the  instrument,  shall  be  rendered  upon  the  award,  made  pursuant  tf?  %he 
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BubmissioD.  If  tLe  supreme  court  is  thus  specified,  the  submission  may 
also  specify  the  county  in  which  the  judgment  shall  be  entered.  If  it  doeii 
not,  the  judgment  mny  be  entered  in  any  county. 

§  2367.  Where  a  submission  is  made  as  prescribed  in  this  title,  an 
additional  arbitrator  or  an  umpire  cannot  be  selected  or  appointed,  unletis 
the  submission  expressly  so  provides.  Where  a  submission,  made  either  as 
prescribed  in  this  title  or  otherwise,  provides  that  two  or  more  arbitratcre, 
therein  designated,  may  select  or  appoint  a  person  as  an  additional  arbitrator 
or  as  an  umpire,  the  selection  or  appointment  must  be  in  writing.  An 
additional  arbitrator  or  umpire  must  sit  with  the  original  arbitrators,  upon 
the  hearing.  If  testimony  has  been  taken  before  his  selection  or  appoint' 
roent,  tlie  matter  must  be  reheard,  unless  a  rehearing  is  waived  in  the  sub- 
mission, or  by  the  subsequent  written  consent  of  the  parties,  or  their 
attorneys. 

§  2368.  Subject  to  the  terms  of  the  submission,  if  any  are  specified 
therein,  the  arbitrators,  selected  as  prescribed  in  this  title,  must  appoiut  a 
time  and  place  for  the  hearing  of  the  matters  submitted  to  them;  and  must 
cause  notice  thereof  to  be  given  to  each  of  the  parties.  They,  or  a  majority 
of  them,  may  adjourn  the  hearing,  from  time  to  time,  upon  the  application 
of  either  party,  for  good  cause  shown,  or  upon  their  own  mopon  ;  but  not 
beyond  the  day  fixed  in  the  submission  for  rendering  their  award,  unless  the 
time  so  fixed  is  extended  by  the  written  consent  of  the  parties  to  the  sub> 
mission,  or  their  attorneys. 

§  2369.  Before  hearipg  any  testimony.,  arbitrators  selected  either  as  pr». 
scribed  in  this  t:tle  or  otherwise  must  be  sworn,  by  an  officer  designated  in 
section  eight  hundred  and  forty-two  of  this  act,  faithfully  and  tairly  to  hear 
and  examine  the  matters  in  controversy,  and  to  make  a  just  award,  accord- 
ing to  the  best  of  their  understanding  ;  unless  the  oath  is  waived,  by  the 
written  consent  of  the  parties  to  the  submission,  or  their  attorneys. 

§  2370.  The  arbitrators,  selected  either  as_  prescribed  in  this  title, 
or  otherwise,  or  a  majority  of  them,  may  require  any  person  to  attend  l)efore 
them  as  a  witness  ;  and  they  have,  and  each  of  them  has,  the  same  powers, 
with  respect  to  all  the  proceedings  before  them,  which  are  conferred,  by  the 
provisions  of  title  second  of  chapter  ninth  of  this  act,  upon  a  board,  or  ft 
member  of  a  board,  authorized  by  law  to  hear  testimony. 

§  2371.  AH  the  arbitrators,  selected  as  prescribed  in  this  title,  must 
meet  together,  and  hear  all  the  allegations  and  proofs  of  the  parties ;  but 
an  award  by  9  majority  of  them  is  valid,  unless  the  concurrence  of  all  is 
expressly  required  in  the  submission.  Unless  it  is  otherwise  expressly  pro- 
vided in  the  submission,  the  award  may  require  the  payment,  by  either 
party,  of  the  arbitrators'  fees,  not  exceeding  the  fees  allowed  to  a  hke  num- 
ber of  referees  in  the  supreme  court ;  and  also  their  expenses. 

§  2372.  To  entitle  the  award  to  be  enforced,  as  prescribed  in  this  title, 
it  must  be  in  writing ;  and,  within  the  lime  limited  in  the  submisMon,  if 
any,  subscribed  by  the  arbitrators  making  it;  acknowledged  or  proved,  and 
certified,  in  like  manner  as  a  deed  to  be  recorded ;  and  either  filed  in  the 
office  of  the  clerk  of  the  court,  in  which,  by  the  submission,  judgment  is 
authorized  to  be  entered  upon  the  award,  or  delivered  to  one  of  the  parties, 
or  his  attornev. 

§  2373.  At  any  time  within  one  year  after  the  award  is  made,  as  pre- 
scribed in  the  last  section,  any  party  to  the  submission  may  apply  to  the 
ix>!irt,  spc'ified  in  the  submission,  for  an  order  confirming  the  award ;  and 
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ibereupon  the  court  must  grant  such  an  order,  unless  the  aurard  is  vocatetl, 
modified,  or  corrected,  as  prescribed  in  the  next  two  sections.  Notice  of 
the  motion  must  be  served,  upon  tlie  adverse  party  to  the  submission,  or 
bis  attorney,  as  prescribed  by  hiw  I'or  service  of  notice  of  a  motion  u|K»n  an 
attorney  in  an  action  in  the  same  court.  In  the  supreme  court,  tiie  ruotion 
must  be  made  within  the  judicial  district,  embractug  the  county  where  the 
judgment  is  to  be  entered. 

§  2374.  In  either  of  the  following  cases,  the  court,  specified  in  the  sub- 
mission, must  make  an  order  vacating  the  award,  upon  the  application  of 
either  party  to  the  submission  : 

1.  Where  the  award  was  procured  by  corruption,  fraud,  or  other  undue 
means. 

2.  Where  there  was  evident  partiality  or  corruption  in  the  arbitrators, 
or  eithe.'  of  them. 

8.  Where  the  arbitrators  were  guilty  of  misconduct,  in  refusing  to  post- 
pone  the  hearing,  upon  sufficient  cause  shown,  or  in  refusing  to  hear  evi- 
dence,  pertinent  and  material  to  the  controversy ;  or  of  any  other  misbe- 
havior, by  which  the  rights  of  any  party  have  been  prejudiced. 

4.  Where  the  arbitrators  exceeded  their  powers,  or  so  imperfectly  exe- 
cuted them,  that  a  mutual,  final,  and  definite  award,  upon  the  subject  ma^ 
ter  submitted,  was  not  made. 

Where  an  award  is  vacated,  and  the  time,  within  which  the  submission 
requires  the  award  to  be  made,  has  not  expired,  the  court  may,  in  its  dis- 
cretion,  direct  a  rehearing'  by  the  arbjtrators. 

§  2375.  In  either  of  the  following  cases,  the  court,  specified  in  the  sub- 
mission, must  make  an  order  modifying  or  correcting  the  award,  upon  the 
application  of  either  party  to  the  submission  : 

1.  Where  there  was  an  evident  miscalculation  of  figures,  or  an  evident 
mistake  in  the  description  of  any  person,  thing,  or  property,  referred  to  in 
the  award. 

2.  Where  the  arbitrators  have  awarded  upon  a  matter  not  submitted  to 
tUem,  not  affecting  the  merits  of  the  decision  upon  the  matters  submitted. 

8.  Where  th»  award  is  imperfect  in  a  matter  of  form,  not  affecting  the 
merits  of  the  controversy,  and,  if  it  had  been  a  referee's  report,  the  defect 
lould  have  been  amended  or  disregarded  by  the  court. 

The  order  may  modify  and  correct  the  award,  so  as  to  effect  the  intent 
thereof,  and  promote  justice  between  the  parties. 

§  2376.  Notice  of  a  motion  to  vacate,^  modify,  or  correct  ati.  award,  must 
be  served  upon  the  adverse  party  to  the  submi'>*sion,  or  his  attorney,  within 
three  months  after  the  award  is  filed  or  delivered,  as  prescribed  by  law  for 
§ervice  of  notice  of  a  motion  upon  an  attorney  in  an  action.  For  the  pur- 
poses of  the  motion"  any  judge,  who  might  make  an  order  to  stay  the  pro- 
ceedings in  an  action  brouglit  in  the  same  court,  may  make  an  order,  to  be 
BeiT2d  with  the  notice  of  motion,  staying  the  proceedings  of  the  adverse 
party  to  saforce  the  award. 

§  2377.  Where  the  court  vacates  an  award,  cost5,  not  exceeding  twenty- 
five  dollars  and  disbursements,  may  be  awarded  to  the  prevailing  party  ;  and 
the  payment  thereof  may  be  enforced,  in  like  manner  as  the  payment  of 
costs  upon  a  motion  in  an  action.  « 

§  2378.  Upon  the  granting  of  an  order,  confirming,  modifying,  or  cor- 
recting an  award,  judgment  may  be  entered  in  conformity  therewith,  as  upon 
a  referee^s  report  in  an  action,  except  as  is  otherwise  prescribed  in  this 
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title.  Costs  of  tlie  applicfttion,  and  of  the  proceedings  subsequent  thereto, 
Dot  exceeding  twenty-five  dollars  and  disbursements,  may  be  awardcii  by  the 
court,  in  its  discretion.  If  awarded,  the  amount  thereof  must  be  included 
in  the  judgment. 

g  2379.  Immediately  after  entering  judgment,  the  clerk  must  attach 
together  and  file  the  following  papers,  v?hich  coufltitote  the  judgment 
roll: 

1.  The  submisRion;  the  selection  or  appointment,  if  any,  of  an  additiona' 
arbitrator,  or  umpire ;  and  each  written  extension  of  the  time,  if  any,  withli 
which  to  make  the  award. 

2.  The  award. 

S.  Eacli  notice,  affidavit,  or  other  paper,  used  upon  an  application  to  con- 
firm, modify,  or  correct  the  award,  and  a  copy  of  each  order  of  the  court, 
upon  such  an  application. 

4.    k  copy  of  the  judgment. 

The  judgment  may  be  docketed,  as  if  it  was  rendered  in  an  action. 

§  2380.  The  judgment  so  entered  has  the  »ame  force  and  effect,  in  ali 
"espects,  as,  and  is  subject  to  all  the  provisions  of  law  relating  to,  a  judg- 
ment in  an  action  ;  and  it  may  be  enforced,  as  if  it  had  been  rendered  in  an 
action  in  the  court  m  which  it  is  entered. 

§  2381.  An  appeal  may  be  taken  from  an  order  vaciiting  an  award,  or 
from  a  judgment  entered  upon  an  award,  as  from  an  order  or  judgment  in 
an  action.  The  proceedings  upon  such  an  appeal,  including  the  judgment 
thereupon,  and  the  enforcement  of  the  judgment,  are  governed  by  the  pi*o- 
Tisions  of  chapter  twelfth  of  this  act,  as  far  as  they  are  applicable. 

§  2382.  The  death  of  a  party  to  a  submission,  made  either  as  prescnt)ed 
in  this  title  or  otherwise,  or  the  appointment  of  a  committee  of  the  person 
or  property  of  such  a  party,  as  pre:*cribed  in  title  sixth  of  this  chapter, 
operated  as  a  revocation  of  the  submission,  if  it  occurs  before  the  award  is 
filed  or  delivered  ;  but  not  afterwards.  Where  a  parly  dies  afterwards,  if 
the  submission  contains  a  stipulation,  authorizing  the  entry  of  a  judgment 
upon  the  award,  the  award  may  beconfiruied,  vacated,  motlified,  or  corrected, 
upon  the  application  of,  or  upon  notice  to,  his  executor  or  administrator,  or 
a  temporary  administrator  of  his  estate  ;  or,  where  it  relates  to  real  prop- 
erty, his  heir  or  devisee,  who  has  succeeded  to  his  interest  in  the  real  prop- 
erty. Where  a  committee  of  the  property,  or  of  the  person,  of  a  party,  is 
appointed,  after  the  award  is  filed  or  delivered,  the  award  may  be  confirmed, 
vacatefi,  modified,  or  corrected,  upon  the  application  of,  or  notice  to,  a  com- 
mittee of  the  property ;  but  not  otherwise.  In  a  case  spetified  in  this 
section,  a  judge  of  the  court  may  make  an  order,  extending  the  time  within 
which  notice  of  a  motion  to  vacate,  modify,  or  correct  the  award,  must  be 
served.  Upon  confirming  an  award,  where  a  party  has  died  since  it  was 
filed  or  delivered,  the  court  must  enter  judgment  in  the  name  of  the  orig- 
inal party  ;  and  the  proceedings  thereupon  are  the  same,  as  where  a  party 
dies  a  f^.sr  a  verdict. 

g  2383.  A  submission  to  arbitration,  made  either  as  prescribed  in  this 
title  or  otherwise,  cannot  be  revoked  by  either  party,  after  the  allegations 
and  proofs  of  the  parties  have  been  closed,  and  the  matter  finally  submitted 
to  the  arbitrators  for  their  decision.  A  revocation,  when  allowed,  must  be 
made  by  an  instrument  in  writing,  signed  by  the  revoking  party,  or  his 
authorized  agtmt,  and  delivered  to  the  arbitrators,  or  ons  of  them  ;  and  it 
Is  Dot  nceessaiy,  in  any  ease,  that  the  Instrument  t)f  revocation  should  be 
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under  seal.  Any  party  to  a  submission  may  thus  revoke  it ;  whether  he 
is  a  sole  party  to  the  controversy,  or  one  of  two  or  more  parties  on  tite  stinm 
sliJe. 

^  2384.  Where  a  party  expressly  revokes  a  submission,  made  either  as 
prescribed  in  this  title  or  otherwise,  any  other  party  to  the  submission  may 
maintain  an  action  against  him,  and  also  against  his  sureties,  if  any,  upon 
the  submission,  or  any  instrument  collateral  thereto,  in  which  action  the 
plaintifif  may  recover  all  the  costs  and  other  expenses,  and  all  the  damages, 
which  he  has  incurred  in  preparing  for  the  arbitration,  and  in  conducting 
the  proceedings  to  the  lime  of  the  revocation.  £ither  of  the  arbitrators 
may  recover,  in  an  action  against  the  revoking  party,  his  reasonable  feea 
and  expenses. 

§  2386.  A  sum,  penalty,  forfeiture,  or  damages,  shall  not  be  recovered 
for  a  revocation  of  a  submission  to  arbitration,  made  either  as  prescribed  in 
this  title  or  otherwise,  except  as  prescribed  in  the  last  section ;  notwith- 
Btandmg  any  stipulated  damages,  penalty,  or  forfeiture,  expressed  in  the 
submission,  or  in  any  instrument  collateral  thereto. 

g  2386.  This  title  does  not  affect  any  right  of  action  in  affirmance,  dis- 
affirmance, or  for  the  modification  of  a  submission,  made  either  as  pre- 
scribed in  this  title  or  otherwise,  or  upon  an  instrument  collateral  thereto, 
or  upon  an  award  made  or  purporting  to  be  made  in  pursuance  thereof. 
And,  except  as  otherwise  expressly  prescribed  therein,  this  title  does  not 
affect  a  submission,  made  otherwise  than  as  prescribed  therein,  or  any  pro- 
ceedings taken  pursuant  to  such  a  submission,  or  any  instrument  collateral 
thereto. 

•    TITLE  IX. 
Proceedings  toforedoee  a  mortgage  hii  ndvertitemetvL 

corded. 
Note  upon  record  of  mortgagt. 
Deed  not  necessary. 
2401.  Cot«t8  allowed. 
SM02.  £xpenses  allowed. 
2403.  Taxation  thereof. 
S104.  Sarpluei  money  lo  be  paid  into 
supreme  court. 

2405.  Claimant  of  surplus  money  to 
file  petition. 

2406.  Application  for  surplus  money. 

2407.  Order  for  dii^tri button. 

2408.  Limitation  of  lni«t  four  sections. 

2409.  Application  of  this  title  to  mort- 
gages to  the  State. 


12899 
2400. 


f  2387.  When  mortgage  may  be  fore- 
closed. 

2388.  Notice  of  sale  ;  how  given. 

2389.  Id.;  how  perved. 

2390.  Duly  of  county  clerk. 

2391.  Contents  of  notice  of  sale. 
2^92.  Sale  ;  how  pO!<tponed. 
2398.  Id.;  bow  coudacted. 
2394.  Mortgagee,  etc.,  may  purchase. 
2895.  Effect  of  Bale. 

2396.  Afiidavii  of  sale,  and  of  posting, 

serving,  etc.,  notices^ 

2397.  When    one    affidavit    suffices  ; 

p-mted  notice  to  be  annexed. 

2398.  Affidavits  may  be  filed  and  re- 

2387.  A  mortgage  upon  real  property,  situated  within  the  State,  con- 
taining therein  a  power  to  the  mortgagee,  or  any  other  person,  to  sell  the 
laortgaged  property,  upon  default  being  made  in  a  condition  of  the  mort- 
gage, may  be  foreclosed,  in  the  manner  prescribed  in  this  title,  where  the 
following  requisites  concur : 

1.  Default  has  been  made  in  a  condition  of  the  mortgage,  whereby  the 
power  to  sefl  has  become  operative.  ^ 

2.  An  action  has  not  been  brought  to  recover  the  debt  secured  by  the 
mortgage,  or  any  part  thereof;  or,  if  such  an  action  has  been  brou<;ht,  it 
has  l;>een  discontiimed,  or  final  judgment  has  been  rendered  therein  against 
the  plaintiff,  or  an  execution,  issued  upon  a  judgment  rendered  therein  in 
favor  of  the  plaintiff,  has  been  returned  wholly  or  partly  unsatisiied. 
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8.  The  mortgage  has  been  recorded  in  the  proper  book  for  recording 
mortgages,  in  the  county  wherein  the  property  is  situateti. 

§2888.  The  person  entitled  to  execute  the  power  of  sale,  must  give 
notice,  in  the  following  manner,  that  the  mortgage  will  be  foreckKsed,  by  a 
sale  of  the  mortgaged  property,  or  a  part  thereof,  at  a  time  and  ulace  speci- 
fied in  the  iioiice  :  \ 

1.  A  copy  of  the  notice  must  be  published,  at  least  once  in  each  of  the 
twelve  weeks,  immediately  preceding  the  day  of  sale,  in  a  newspaper  pub- 
lished in  the  county  wherein  the  property  to  be  sold,  or  a  part  thereof,  is 
situated. 

2.  A  copy  of  the  notice  must  be  fastened  up,  at  least  eighty- four  dayj 
before  the  day  of  sale,  in  a  conspicuous  place,  at  or  near  the  entrance  of 
the  building,  where  the  county  court  of  each  county,  wherein  the  property 
to  be  sold  is  situated,  is  directed  to  be  held  ;  or,  if  there  are  two  or  more 
fltrch  buildings  in  the  same  county,  then  in  a  like  place,  at  or  near  the 
entrance  of  the  buildins^  nearest  to  the  property ;  or,  in  the  city  and  county 
of  New  York,  in  a  like  place,  at  or  near  the  entrance  of  the  building,  where 
the  court  of  common  pleas  for  that  city  and  county  is  directed  bv  law  to  be 
held. 

8.  A  copy  of  thenotice  must  be  delivered,  at  least  eighty-four  days  before 
the  day  of  sale,  to  the  clerk  of  each  county,  wherein  the  mortgaged  prop- 
erty, or  any  part  thereof,  is  situated. 

4.  A  copy  of  the  notice  must  be  served,  as  prescribed  in  the  next  section, 
upon  the  mortgagor,  or,  if  he  is  dead,  upon  his  executor  or  administralor. 
A  copy  of  tlie  notice  may  also  be  served,  in  like  manner,  upon  a  subsequent 
grantee  or  mortgagee  of  the  property,  whose  conveyance  was  record<*d,  in 
the  proper  oflBce  for  recording  it  in  the  county,  at  the  time  of  the  first  pub- 
cation  of  the  notice  of  sale  ;  upon  the  wile  or  widow  of  the  mortgagor,  and 
the  wife  or  widow  of  each  subsequent  grantee,  whose  conveyance  was  so 
recorded,  then  having  an  inchoate  or  veHte<l  ritrht  of  dower,  or  an  estate  in 
dower,  subordinate  to  the  hen  of  the  mortgage  ;  or  upon  any  person,  then  hav- 
ing a  lion  upon  the  property,  subsequent  to  the  mortgage,  by  virtue  of  u  judg- 
ment or  decree,  duly  docketed  in  the  county  ( ierk's  office  and  constituting  a 
specific  or  general  lien  upon  the  property. 
The  notice,  spociliod  in  this  section,  must  bo  subsoribod  by  tho  porson  enti- 
tled to  execute  the  power  of  sale,  unless  his  name  distinctly  appears  in  the 
bod  vorthenotico,in  which  ca8e,it  may  bo  subscribed  by  his  aftorney  or  agent. 
§  2389.  Hervico  of  notice  of  tho  sale,  as  prescribed  in  eubdi vision 
fourth  of  the  lastRoction,  must  bo  made  as  f  »llow3 : 

1.  [a?nd  1837  ]  Upon  tho  mortj^agor,  his  wife,  widow,  executor  or  ad- 
ministrator, or  a  subsociucnt  grantee  of  tho  property,  whoso  couveyauco  is 
upon  record,  or  his  wife  or  widow,  by  delivering  a  copy  of  tho  notice,  as  pro- 
scribed in  r.rticlo  firnt  of  tlt'.o  first  of  ch  ipter  filth  or  this  a'^t,  for  ciolivery 
of  a  copy  of  tho  snnimraia  in  order  t  >  mak  j  persOTial  ser'-ico  thereof  upon 
tho  porson  to  bo  served,  or  bv  loaviog  s.ich  a  copy,  addro.-'ssd  t^  tho  per- 
son to  bo  served,  at  his  dwelfin:^-hoa30  with  a  person  of  Kuitablo  ago  and 
discretion,  at  least  f*  >urteen  days  before  tho  day  of  sale.  If  said  mortgagor 
is  a  foreign  corporation,  or  being  a  natural  person,  ho,  or  his  wife,  widow, 
executor  or  administrator,  or  a  subsequent  grantee  of  tho  property  whose 
con voyance  is  U]>on  record,  or  his  wite  or  widow,  is  not  a  rooidt.nt  of  or 
within  the  Rtate,  then  service  thereof  may  bo  ma  lo  np'>n  thorn  in  like  man- 
ner wit!. out  tho  state,  at  l^ast  twenty-eight  days  prior  to  tho  day  of  sale. 

2.  Upon  any  other  person,  either  in  thowamo  method,  or  by  dopositing  a 
copy  of  tho  notice  in  tho  post-offico,  properly  enclosed  in  apostpaui  wranp  -r, 
diroot(Hl  to  tho  person  to  bo  sorved,  at  his  place  uf  residence,  at  least  twonty- 
night  Uys  before  tho  day  of  sale. 

^  ki390«  A  county  clerk,  t43  whom  a  copy  of  a  notice  of  sale  is  doliverod. 


gg  2S91-2895  FORECLOSING.  437 

as  prescribed  in  subdivision  third  of  the  last  section  but  one,  must  forth- 
with affix  it  in  a  book,  kept  in  his  office  for  that  purpose ;  must  make  and 
subscribe  a  minute,  at  the  bottom  of  the  copy,  of  the  time  wlien  he 
received  and  affixed  it;  and  must  iudex  the  notice  to  tLe  name  of  the 
mortgagor. 

§  2391.  The  notice  of  sale  must  specify  : 

1 .  The  names  of  the  mortgagor,  of  the  mortgagee,  and  of  each  assignee 
of  the  mortgage. 

2.  The  date  of  the  mortgage,  and  the  time  when,  and  the  place  where,  it 
is  recorded. 

3.  The  sum  claimed  to  be  due  upon  the  mortgage,  at  the  time  of  the  first 
publication  of  the  notice ;  and,  if  any  sum  secured  by  the  mortgage  is  not 
then  due,  the  amount  to  become  due  thereupon. 

4.  A  description  of  the  mortgaged  property,  conforming  substantially  to 
that  contained  in  the  mortgage. 

§2392.  The  sae  may  be  postponed,  from  time  to  time.  In  that  case, 
a  notice  of  the  postponement  must'  be  published,  as  soon  as  practicable 
thereafter,  in  the  newspaper  in  wliich  the  original  notice  was  published ; 
ind  the  publication  of  the  original  notice,  and  of  each  notice  of  postpone* 
ment,  must  be  continued,  at  least  once  in  each  week,  uutil  the  time  to  wliich 
the  sale  is  finally  postponed. 

§  2393.  The  sale  must  be  at  public  auction,  in  the  daytime,  on  a  day 
other  than  Sunday  or  a  public  holiday,  in  the  county  in  which  the  mortgaged 
property,  or  a  part  thereof,  is  situated  ;  except  tJtat,  where  tiie  mortgage  is 
to  the  people  of  the  State,  the  sale  may  be  made  at  the  capitol.  If  the 
property  consists  of  two  or  more  distinct  farms,  tracts,  or  lots,  they  must 
be  sold  separately ;  and  as  many  only  of  the  distinct  farms,  tracts,'  or  lots, 
shall  be  sold,  as  it  is  necessary  to  sell,  in  order  to  satisfy  the  amount  duo  at 
the  time  of  the  sale,  and  the  costs  and  expenses  allowed  by  law.  But  where 
two  or  more  buildings  are  situated  upon  the  same  city  lot,  and  access  to  one 
is  obtained  through  the  other,  they  must  be  sold  together. 

§  2394.  The  mortgagee,  or  his  assignee,  or  the  legal  representative  of 
either,  may,  fairly  and  in  good  faith,  purchase  the  mortgaged  property,  or 
any  part  thereof,  at  the  sale. 

§2395.  [am'd  188^.]  A  sale,  made  and  conducted  as  prescribed 
in  this  title,  to  a  purchaser  in  good  fuilh,  is  equivalent  to  a  sale,  pur- 
suant to  judgment  in  an-  action  to  foreclose  a  mortgage,  so  far  only  as 
to  be  an  entire  bar  of  all  claim  or  equity  of  retlemption,  upon  or  with 
respect  to  the  property  sold,  of  each  of  the  folknving  persons: 

1.  The  mortgagor,  his  heir,  devisee,  executor  or  administrator. 

2.  Each  person,  claiming  under  any  of  them,  by  virtue  of  a  title,  or 
of  lien  by  judgment  or  decree,  subsequent  to  tite  mortgage,  upon 
whom  the  notice  of  sale  was  served,  as  prescribed  iu  this  titl^. 

3.  Each  person  so  claiming,  whose  assignment,  mortgage,  or  other 
conveyance  was  not  duly  recorded  in  the  proper  book  for  recording 
the  same  in  the  county,  or  whose  judgment  or  decree  was  not  duly 
docketed  in  the  county  clerk's  office,  at  the  time  of  the  delivery  of  a 
copy  of  the  notice  of  said  sale  to  the  clerk  of  the  county;  and  the 
executor,  administrator  or  assignee  of  such  a  person. 

4  Every  other  person,  claiming  under  a  statutory  Hon  or  incum- 
brance, created  subsequent  to  the  mortgage,  attaching  to  the  title 
or  interest  of  any  person,  designated  in  either  of  the  foregoing  subdi- 
visions of  this  section. 

5.  The  wife  or  widow  of  the  mortgagor,  or  of  a  subsequent  grantee, 
upon  whom  notice  of  the  sale  was  served  as  prescribed  in  this  title, 
-where  the  lien  of  the  mortgage  was  superior  to  her  contingent  or 
vested  right  of  dower,  or  her  estate  in  dower,  y 
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§  2396.  An  affidavit  of  the  Bale,  stating  the  time  nhen,  and  the  place 
▼here,  the  sale  was  made,  the  sum  bid  for  each  distinct  parcel,  separately 
sold ;  and  the  name  of  the  purchaser  of  each  distinct  parcel,  muy  be  made 
by  the  person,  who  officiated  as  auctioneer  upon  the  sale.  An  affidavit  of 
the  publication  of  the  notice-  of  sale,  and  of  the  notice  or  notices  of  post- 
ponement, if  any,  may  be  made  by  the  publisher  or  printer  of  the  news- 
paper in  which  they  were  published,  or  by  the  foreman  or  principal  clerk. 
An  affidavit  of  the  affixing  of  a  copy  of  the  notice,  at  or  near  the  entrance 
of  the  proper  court-house,  may  be  made  by  the  person  who  so  affixed  it,  or 
by  any  person  who  saw  it  so  affixed,  at  least  eighty-four  days  before  the  day 
of  sale.  An  affidavit  of  the  affixing  of  a  copy  of  the  notice  in  the  book, 
kept  by  the  county  clerk,  may  be  made  by  the  county  clerk,  or  by  any  per- 
son who  saw  it  so  affixed,  at  least  eighty-four  days  before  the  day  of  sale. 
An  affidavit  of  the  service  of  a  copy  of  the  notice  upon  the  mortgagor,  or 
uponany  other  person,  upon  whom  the  notice  must  or  may  be  served,  may 
bemade  by  the  person  who  made  the  service.  Where  two  or  more  distinct 
parcels  are  sold  to  different  purchasers,  separate  affidavits  may  be  made 
with  respect  to  each  parcel,  or  one  set  of  affidavits  may  be  made  for  all  the 
parcels. 

g  2397.  [ani'd  1882.]  The  natters  required  to  be  contained  in  any  or 
all  of  the  affidavits  specified  in  the  last  section  may  be  contained  in  one 
affidavit,  where  the  same  person  deposes  with  respect  to  them.  A  printed 
copy  of  the  notice  of  sale  must  be  annexed  to  each  affidavit ;  and  a  printed 
copy  of  each  notice  of  postponement  must  be  annexed  to  the  affidavit  of 
publication,  and  to  the  affidavit  of  sale.  But  one  copy  of  the  notice  suffices 
for  two  or  more  affidavits,  where  they  all  refer  to  it,  and  are  annexed  to 
each  other,  and  filed  and  recorded  together. 

§  2398.  The  affidavits,  specified  m  the  last  two  sections,  may  be  filed  in 
the  office  for  recoiding  deeds  and  mortgages,  in  the  county  where  the  sale 
took  place.  They  must  be  recorded  at  length  by  the  officer  with  whom  they 
are  filed,  in  the  proper  book  for  recording  roortscages.  The  original  affi- 
davits, so  filed,  the  record  thereof,  and  a  certified  copy  of  the  record,  are  pre- 
sumptive evidence  of  the  matters  of  fact  therein  stated,  with  respect  to  auy 
property  sold,  which  is  situated  in  that  county.  Where  the  property  sold 
is  situated  m  two  ur  more  counties,  a  copy  of  the  affidavits,  certified  by  the 
officer  with  whom  the  originals  are  filed,  may  be  filed  and  recorded  in  each 
other  county,  wherein  any  of  tlie  property  is  situated.  Thereupon  the  copy 
and  the  record  thereof  have  the  like  effect,  with  respect  to  the  propci  :y  in 
that  county,  as  if  the  originals  were  duly  filed  and  recorded  therein. 

§  2399.  A  clerk  or  a  register,  who  records  any  affidavits,  or  a  certified 
copy  thereof,  filed  with  him,  must  make  a  note,  upon  thf  margin  of  the 
record  of  the  niortgage,  in  his  office,  referring  to  the  book  and  page,  or  the 
copy  thereof,  where  the  affidavits  are  recorded. 

§  2400.  The  purchaser  of  the  mortgaged  premises,  upon  a  sale  conducted 
as  prescribed  in  this  title,  obtains  title  thereto,  against  all  persons  bound 
by  the  sale,  without  the  execution  of  a  conveyance.  Kxcept  where  he  is 
the  person  authorized  to  execute  the  power  of  sale,  such  a  purchaser  also 
obtains  title,  in  like  manner,  upon  payment  of  the  purchase-money,  and 
compliance  with  the  other  terms  of  sale,  if  any,  without  the  fihng  and 
recording  of  the  affidavits,,  as  prescribed  in  the  last  section  but  one.  But 
he  is  not  bound  to  pay  the  purchase-money,  until  the  affidavits,,  specified  in 
that  section,  with  respect  to  the  property  purchased  by  him,  are  tiled,  or 
delivered  or  tendered  to  him  for  filing. 

§  2401.  The  following  costs,  in  addition  to  the  expenses  specified  in  the 
next  tectioQi,  are  allowed,  in  prooefeidiogs  tak«n  as  prescaibod  in  this  titWr.^ 
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1.  For  drawing  a  notice  of  sale,  a  notice  of  the  postponement  of  a  sale, 
or  an  affidavit,  made  as  prescribed  in  this  title,  for  each  folio,  twenty-five 
cents;  for  making  each  necessary  copy  thereof,  for  eacii  folio,  thirteen 
cents. 

2.  For  serving  each  copy  of  the  notice  of  sale,  re<|uired*or  expressly  per- 
mitted to  be  served  by  this  title,  and  for  affixing  each  copy  thereof,  required 
to  be  affixed  upon  the  court-house,  as  prescribed  in  this  title,  one  dollar. 

8.  For  superintending  the  sale,  and  attending  to  the  execution  of  the 
necessary  papers,  ten  dollars. 

§  2402.  The  sums,  actually  paid  for  the  following  services,  not  exceed- 
ing' the  fees  allowed  by  law  for  those  services,  are  allowed  in  proceedings, 
taken  as  prescribed  in  this  title : 

1.  For  publishing  the  notice  of  sale,  and  the  notice  or  notices  of  poefc- 
ponement,  if  any,  for  a  period  not  exceeding  twenty-four  weeks. 

2.  For  the  services  specified  in  section  two  thousand  three  hundred  and 
ninety  of  this  act. 

8.  For  recording  the  affidavits ;  and  also,  where  the  property  sold  is  situ> 
ated  in  two  or  more  counties,  for  making  and  recording  the  necessary  certi- 
fied copies  thereof. 

4.  For  necessary  postage,  and  searches. 

g  2403.  The  costs  ana  expenses  must  be  taxed,  upon  notice,  by  the  clerk 
of  the  county  where  the  sale  took  place,  upon  the  request  and  at  the  expense 
of  any  person,  interested  in  the  payment  thereof.  £ach  provision  of  this 
act,  reiAting  to  the  taxation  of  costs  in  the  supreme  couit,  and  the  review 
thereof,  applies  to  such  a  taxation. 

g  2404.  An  attorney  or  other  person  who  receives  any  money,  arising 
upon  a  sale,  made  as  prescribed  in  this  title,  must,  within  ten  days  after  he 
receives  it,  pay  into  the  supreme  court  the  surplus,  exceeding  the  sum  due 
and  to  become  due  upon  the  mortgage,  and  the  costs  and  expenses  of  the 
foreclosure,  in  like  manner  and  with  like  effect,  as  if  the  proceedings  to 
foreclose  the  mortgage  were  taken  in  an  action,  brought  in  the  supreme 
court,  and  triable  in  the  county  where  the  sale  took  place. 

§  2406.  A  person,  who  had,  at  the  time  of  the  sale,  an  Interest  in  or  lien 
upon  the  property  sold,  or  a  part  thereof,  may,  at  any  time  before  an  order 
is  made,  as  prescribed  in  the  next  section  but  one,  file  in  the  office  of  the 
clerk  of  the  county,  where  the  sale  took  place,  a  petition,  stating  the  nature 
and  extent  of  his  claim,  and  praying  for  an  order,  directing  the  payment  to 
him  of  the  surplus  money,  or  a  part  thereof. 

g  2406.  A  person  filing  a  petition,  as  prescribed  in  the  last  section,  may, 
after  the  expiration  of  twenty  days  from  the  day  of  sale,  apply  to  the 
supreme  court,  at  a  term  held  within  the  judicial  district,  embracing  the 
county  where  his  petition  is  filed,  for  an  order,  pursuant  to  the  prayer  of 
his  petition.  Notice  of  the  application  must  be  <u%rved,  in  the  manner  pre- 
l^bed  in  this  act  for  the  service  of  a  paper  upon  an  attoro'^y  in  an  action. 
Sin  each  person,  who  has  filed  a  like  petition,  at  least  eight  days  before 
the  application ;  and  also  apon  each  person,  upon  whom  a  notice  of  sale 
was  sei'ved,  as  sliown  in  the  affidavit  of  sale,  or  upon  lis  executor  or  admin> 
istrator.  But,  if  it  is  shown  to  the  court,  by  affidavit,  that  service  u|K>n  any 
person,  required  to  be  served,  cannot  be  so  made  with  due  diligence,  notice 
may  be  given  to  him  in  any  manner  which  the  court  directs. 

§  2407.  Upon  the  presentation  of  the  petition,  with  due  proof  of  notice 
of  application,  the  court  must  make  an  order,  referring  it  to  a  suiUible  per- 
son, to  ascertain  and  report  the  amount  due  to  the  petitioner,  anJ  to  each 
other  person,  which  is  a  lien  upon  the  surplus  money ;  and  the  priorities  of 
tlie  several  liens  thereupon.  Upon  the  coming  in  and  confirmation  of  the 
•  ref eree*s  report,  the  conn  must  make  such  an  order,  for  the  distabotion  ol 
the  Mirplnfl  maney,  as  ^stioe  requirsa. 
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^  2408.  The  last  four  sections  do  not  apply  to  surplus  money,  arising 
upon  the  sale  of  real  property,  of  wliich  a  decedent  died  seized,  where  letters 
testamentary  or  letters  of  administration,  upon  the  deoedent^a  estate,  were, 
within  four  years  before  the  sale,  issued  from  a  surrogate's  court  within 
the  State,  having  jurisdiction  to  issue  them. 

§  2409.  [atn'd  *1882.]  This  title  does  not  affect  any  provision  of  law, 
inconsistent  therewith,  especially  relating  to  the  foreclosure  of  mortgages 
to  the  people  of  the  State,  or  to  the  commissioners  for  loaning  certain 
moneys  of  the  United  States. 

"  TITLE  X. 
Proceedings  to  change  the  name  of  an  individutd. 

I  2410.  Application  ;  where  made.  $  3415.  Order  to  be  pnhlished  ;   papers 

2411.  Id.:  in  Buffalo  and  Brooklyn.  to  be  recorded. 

2412.  Petition.  2416.  When  new  name  to  be  assamed. 

2413.  Order.  2417.  Action  not  to  abate,  etc. 

2414.  Application  by  an  infant.  2418.  County  clerk  to  make  return . 

etc. 

§  2410.  [am'd  1887.1  A  person  of  fall  ago,  residing  within  the  state, 
may  apply  to  the  county  court  o^  the  county  in  which  he  reeidM;  or,  if  he 
resides  in  the  city  of  New  York,  to  the  court  of  common  pleas  for  that 
city  and  county,  or  to  the  city  court  of  New  York,  for  leave  to  assumei 
another  name. 

§  2411.  Where  the  applicant  resides  in  the  city  of  Buffalo,  the  applica- 
tion may  be  made,  either  to  the  county  court  of  Erie  county,  or  to  the 
superior  court  of  Buffalo.  Where  he  resides  in  Brooklyn,  it  may  be  made, 
either  to  the  county  court  of  Kin;;s  county,  or  to  the  city  court  of  Brooklyn. 

§  2412.  The  application  must  be  made  by  a  written  petition,  which  must 
be  signed  by  the  petitioner ;  must  specify  the  name  which  he  proposes  so 
assume  ;  must  state  the  grounds  of  the  application  ;  and  must  be  verified, 
in  like  manner  as  a  verified  pleiiding,  in  an  action  in  the  supreme  court. 

§  2413.  If  the  court,  to  which  the  petition  is  presented,  is  satisfied  there- 
by.  or  by  proof,  by  aflBdavit,  presented  therewith,  thsit  there  is  no  reason- 
able objection  to  the  petitioner's  assuming  the  name  proposed,  it  must  make 
an  order,  authorizing  the  petitioner  to  assume  that  name,  on  a  day  specified 
therein,  not  less  than  thirty  days  after  the  entry  of  the  order,  upon  his  com> 
plying  with  the  provisions  of  the  next  section  but  one. 

§  2414.  An  infant  may  also  applv,  by  his  general  guardian,  or  the 
guardian  of  his  person,  or  by  his  next  friend,  for  leave  to  assume  another 
name.  Where  he  applies  by  his  next  friend,  notice  of  the  time  when,  and 
the  place  where,  the  petition  will  t>e  presented,  must  be  served,  as  prescribed 
in  this  act  for  the  service  of  a  paper  upon  an  attorney  in  an  action,  upon 
the  father;  or,  if  he  is  dead,  upon  the  mother;  or,  if  both. t.e  dead,  upon^ 
the  (general  guardian  of  the  infant,  or  tiie  guardian  of  his  person.  But 
where  it  appears,  by  proof,  to  the  satisfaction  of  the  court,  that  the  Infant 
has  no  father  or  mother,  or  that  both  reside  without  the  State,  and  that  he 
h.-is  no  guardian,  residing  witinn  the  State,  the  court  may  dispense  with 
notice,  or  require  notice  to  be  given  to  such  persons,  and  in  such  n  manner, 
as  it  thinks  proper.  Upon  the  hearing,  the  court  must,  in  addition  to  the 
matters  specified  in  the  last  section,  be  satisfied  by  the  proofs,  that  the 
interests  of  the  infant  will  be  substantially  promoted  by  tiie  change  of  his 
name.  Except  as  otherwise  prescribed  in  this  section,  the  provii^^ions  of 
this  title,  relating  to  an  application  by  a  person  of  full  age,  apply  to  nn 
application  by  an  infant. 

§  2415.  iam'd  1887.]  Within  ten^days  after  the  order  is  made,  the  peti- 
tioner must  cause  a  copy  thereof  to  be  published  in  a  newspaper  published 
in  the  county  in  which  the  order  was  made ;  and,  within  twenty  days  after 
the  makinn^  of  the  ftrAfrr.  hu    just  cause  the  papers  upo^^j-^J^  it 
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granted,  and  an  affidavit  of  the  publication  thereof,  to  be  filed  ancl  re- 
corded as  prescribed  in  this  section.  Where  the  order  was  made  iu 
any  county  except  New  York,  the  papers  must  be  filed  and  recorded 
in  the  county  clerk's  office.  When  the  order  was  made  by  the  court 
of  common  pleas  for  the  city  and  county  of  New  York,  or  the  city 
court  of  New  York,  they  must  be  filed  and  recorded  in  the  office  of  the 
clerk  of  that  court. 

'  §  2^^^*  ^^  the  requirements  of  the  last  section  are  complied  with 
the  petitioner  must,  on  and  after  the  day  specified  for  that  purpose 
in  the  order,  be  known  by  the  name,  which  he  is  thereby  authorized 
to  assume  ;  and  by  no  other  name. 

'  §  2417.  An  action  or  special  proceeding,  civil  or  criminal,  thereto- 
fore or  thereafter  commenced  against  a  person,  whose  name  is  ohaoged 
as  prescribed  in  this  title,  shall  not  abate,  nor  shall  any  relief,  recov- 
ery, or  other  proceeding  therein,  be  prevented,  impeded,  or  impaired, 
in  consequence  of  the  change  of  name.  The  plaintiff  in  the  action,  or 
the  party  institutiug  the  special  proceeding,  or  the  people  as  the  case 
requires,  may,  at  any  time,  obtain  an  order,  amending  any  of  the 
papers  or  proceedincrs  therein,  by  the  substitution  of  the  new  name, 
without  costs,  and  without  prejudice  to  the  paper  or  proceeding. 

§  2418.  [am'd  1887.]  The  clerk  of  each  county,  exeept  the  county 
of  New  York,  and  the  clerk  of  the  court  of  common  pleas  for  the  city 
and  county  of  New  York,  and  the  city  court. of  New  York,  must,  an- 
nually, in  the  month  of  December,  make  a  return  to  the  secreUiry  of 
state  of  all  the  changes  of  names  of  persons  which  have  been  made 
within  his  county  since  his  last  return,  as  prescribed  in  this  title.  The 
secretary  of  state  must  cause  to  be  published,  from  those  returns,  in 
the  next  volume  of  the  session  laws,  a  tabular  statement  showing  the 
original  name  of  each  person,  and  the  name  which  he  has  been  author- 
ized to  assume, 

TITLE  XI. 

FrooeecUngafor  ike  voluntary  dissoluiion  of  a  corporation. 

I  2119.  When  a  majority  of  directors,       §  2126.  Id. ;  to  be  served  on  creditors 
etc.,  may  petiUon  furdissolu-  and  stockholders, 

tlon.  2426.  Heariug. 

2420.  Id  :  when  they  are  equally  di-  2427.  Id.;  original  papers  may  be  used. 

Tided.  2(28.  Application  for  final  orders, 

2121.  Contents  of  petition.  2129.  Final  order. 

2422.  Afiidayit  to  be  annexed.  2430.  Certain  sales,  etc.,  void. 

2123.  Presentation    of   petition,    etc.  9431.  Certain  corporations   excepted 

Order  to  show  canse.  from  this  title. 

2124.  Order  to  be  published. 

§  ii-kiif.  it  a  uujoriiy  of  the  directors,  trustees,  or  other  officers,  baring 
ih\i  management  of  the  concerns  of  a  corporation  created  by  or  under  the 
laws  ol  the^Siate,  discover  that  the  stock,  etfecta,  and  other  property  ihertof 
are  not  sutlicient  to  pay  all  just  demands,  foi^  which  it  is  liable,  or  tu  aHord 
a  rea-oonable  security  to  those  who  may  deal  vritn  it ;  or  if,  lor  any  leasun, 
tiiey  deem  it  beneficial  to  the  interest  ot  the  tstuck holders,  that  the  corpora- 
tion shouia  be  dissolrod  ;  they  may  prei»eut  a  petition,  to  the  supiemc  court, 
or  to  a  superior  ctiy  court  of  the  city  where  the  principal  office  of  the  cor- 
poratiOQ  is  located,  nrayiug  tor  a  fiuai  order  dissolving  the  corporation,  aa 
prescribed  in  this  title. 

^  2420.  If  a  corporation,  created  under  a  general  statute  of  the  Stattf 
for  th3  formatjou  of  corporations,  has  an  even  number  of  trustees  or  direc- 
tors, who  are  equally  divided,  respecirag  the  management  of  its  att'iura,  and 
tne  entire  stocic  of  the  corporation  is,  at  that  time,  owned  by  tne  trustees, 
or  directors,  or  is  so  divide^i,  tnat  one  hall  tnereol'  is  on-ned  or  controlled 
by  persona  Ifavonng  the  course  of  one  half  or  the  trustees  or  Ut rectors,  and 
one  half  by  peraona  favoring  the  course  or  the  other  halt  ol  ihem,  the 
truateea  or  directora,  or  one  or  more  of  them,  may  present  a  petition  as 
prescribed  in  the  last  section.  But  this  section  does  not  apply  to  a  savings 
Wnl(«  t  trust  ggmpanj,  a  safe  deposit  company,  o.-  a  corjjjoraiioa  tormsd  to 
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rent  safes  in  bargTar  aud  flre-prooC  vaulta;or  for  the  construction  or  opera- 
tion of  a  railroad,  or  for  aiding  in  the  construction  thereof,  or  for  carrying  on 
the  busiuena  of  banking  or  Iqbu ranee,  or  intended  to  derive  a  profit  from 
the  loan  or  use  of  money. 

^  2421.  The  petition  must  showr  that  the  case  is  one  of  those  specified 
in  the  last  two  sections,  and  must  state  the  reasons,  which  induce  the  peii* 
tioner  or  petitioners  to  desire  the  dissolution  of  the  corporation.  A  sched- 
ule must  be  annexed  to  the  petition,  containing  the  following  matters,  as 
far  as  the  petitioner  or  petitioners  know,  or  have  the  means  of  knowing  the 
tame: 

1.  A  full  and  true  account  of  all  the  creditors  of  the  corporation,  and  of 
all  unsatisfied  engagements,  entered  into  by,  and  subsibting  against,  the 
corporation. 

2.  A  statement  of  the  name  and  place  of  residence  of  each  creditor,  an<l 
of  each  person  with  whom  such  an  engagement  was  made,  and  to  whom  it 
Is  to  t>e  performed,  if  known  ;  or,  if  either  is  not  known,  a  statement  of  that 
Tact. 

8.  A  statement  of  the  8um  owing  to  each  creditor,  or  other  person  speci- 
fied in  the  last  subdivision,  and  the  nature  of  each  debt,  demand,  or  other 
engagement. 

4.  A  statement  of  tht  true  cause  and  consideration  of  the  indebtedness  to 
each  creditor. 

6.  A  full,  just,  and  true  inventory  of  all  the  property  of  the  corporatioii, 
and  ot  all  the  books,  vouchers,  and  securities,  relating  thereto. 

6.  A  statement  of  ench  incuinbruQce  upon  the  property  of  the  corpora- 
tion, by  judgment,  mortgage,  pledge,  or  otherwise. 

7.  A  full,  just,  and  true  account  of  the  capital  stock  of  the  corporation, 
specifying  the  name  of  each  stockholder;  his  residence,  if  itSs  known,  or  if 
it  is  not  known,  stating  that  fact ;  the  number  of  shares  beloni^ing  to  him ; 
the  amount  paid  in  upon  bis  share ;  and  the  amoimt  still  due  thereupon. 

g  2422.  An  affidavit,  made  by  each  of  the  petitioners,  to  the  effect  that 
the  matters  of  fact,  stated  in  the  petition  and  the  schedule,  are  just  and 
true,  so  far  as  the  affiant  knows  or  has  the  means  of  kuowing  the  same, 
must  be  annexed  to  the  petition  and  schedule. 

§  2423.  [am'd  1889.]  Where  the  petition  is  addressed  to  tlie  su- 
preme court,  the  papers  nmst  be  presented  At  a  term  of  that  court, 
held  within  the  judicial  district,  embracing  the  county  wherein  the 
principal  office  of  the  corporation  is  located.  In  a  case  specified  in 
section  two  thousand  four  hundred  and  twenty  of  this  act,  the  court 
may,  in  its  discretion,  entertain  or  dismiss  the  application.  Where  it 
entertains  the  application,  pr  where  the  ca^e  is  one  of  those  specified 
in  section  2419  of  this  act,  the  court  must  make  an  order,  reqniring  all 
persons  interested  in  the  corporation  to  show  cause  before  it,  or  before 
a  referee  designated  in  the  order,  at  a  time  and  place  therein  specified, 
not  less  than  three  months  after  the  granting  of  the  order,  why  the 
corporation  should  not  be  dissolved.  The  order  must  be  entered,  and 
the  papers  must  be  filed,  within  ten  days  after  the  order  is  made,  with 
the  clerk  of  the  court,  or,  in  the  supreme  court,  with  the  clerk  of  the 
county  where  the  principal  office  of  the  corporation  is  located.  If  it 
shall  be  made  to  appear  to  the  satiRfaction  of  the  court  that  the  cor- 
poration is  insolvent,  the  court  may  at  any  stage  of  the  proceeding  be- 
fore final  order,  on  motion  of  the  petitir)ners  on  notice  to  the  Attorney- 
General,  or  on  motion  of  the  Attorney-General  on  notice  to  the  corpo- 
ration, appoint  a  temporary  receivtr  of  the  property  of  the  corpora- 


3424  2428  VOLUNTAEY  DISSOLUTION.  44S 

Uon,  which  reoeiyer  shall  have  all  the  powers  and  be  snbjeot  to  all  the 
duties  that  are  defined  as  belonging  to  temporary  receivers  appointed 
in  an  action,  in  section  1788  of  this  act.  The  court  may  also,  iu  its  dis- 
cretion, at  any  stage  in  the  proceeding  after  such  appointment  upon 
like  motion  and  notice,  confer  upon  such  temporary  receiver  the  powers 
and  authority,  and  subject  him  to  the  duties  and  liabilities  of  a  per- 
manent receiver,  or  as  much  thereof  as  it  thinks  proper,  except  that 
h«  shall  not  make  any  final  distribution  among  the  creditors  and  stock- 
holders, before  final  order  in  the  proceedings,  unless  he  is  specially  di- 
rected so  to  do  by  the  court.  If  such  receiver  be  a])pointed,  the  court 
may  in  its  discretion,  on  like  motion  and  notice,  with  or  without  secu- 
rity, at  any  stage  of  the  proceeding  before  the  final  order,  grant  an 
injunction,  restraining  the  creditors  of  the  corporation  from  bringing 
any  action  against  the  said  corporation  for  the  recovery  of  a  sum  of 
money,  or  from  taking  any  further  proceedings  in  such  an  action 
theretofore  commenced.  Such  injunction  shall  have  the  same  effect 
and  be  subject  to  the  same  provisions  of  law  as  if  each  creditor  upon 
whom  it  be  served  was  named  therein. 

g  2424.  A  copy  of  the  order  must  be  published,  as  prescribed  therein,  at 
least  once  in  each  of  the  three  weeks  immetliately  preceding  the  time  lixed 
therein  for  showing  cause,  in  the  newspaper  printed  at  Albany,  in  which 
legal  notices  are  required  to  be  published ;  and  also  iu  one  or  more  news- 
papers, specitied  in  the  order,  publisbed  in  the  city  or -county  wherein  the 
order  is  entered. 

§  2426.  A  copy  of  the  order  must  also  be  served  upon  each  of  the  per- 
sons, specitied  in  the  schedule  as  a  creditor  or  stockholder  of  the  corpoia- 
tion,  or  as  a  person  to  whom  an  engagement  of  the  corporation  is  to  be 
performed,  other  than  a  person  whose  residence  is  stated  to  be  unknown, 
or  to  be  without  the  United  States.  The  service  must  be  made,  either  per- 
sonally, at  least  twenty  days  t>etore  the  time  appointed  lor  the  hearing ; 
or  by  depositing  a  copy  of  the  order,  at  least  forty  days  before  the  time  so 
appointed,  in  Hie  post-office,  inclosed  in  a  postpaid  wrapper,  addressed  to 
the  person  to  be  served,  at  his  residence,  as  stated  in  the  schedule. 

g  2426.  At  the  time  and  place  specified  in  the  order,  or  at  the  time  &tid 
place  to  which  the  hearing  is  adjourned,  the  court,  or  the  referee,  amst  hear 
the  allegations  and  prools  uf  the  parties,  and  determine  the  facts.  If  a 
referee  was  not  designated  in  the  order  to  show  cause,  the  court  may,  in  its 
discretion,  appoint  a  referee  when  or  after  the  order  is  returnable.  The 
decision  of  the  court,  or  the  report  of  the  referee,  must  be  in  writing,  and 
must  be  made  and  tiled  with  all  convenient  speed.  It  must  contain  a  state- 
ment of  the  effects,  credits,  and  other  property,  and  of  the  debts  and  ether 
engagements,  of  the  corporation,  and  of  all  other  matters,  pertaining  to  its 
affairs.  ^ 

g  2427.  The  court  or  the  referee  is  entitled  to  use,  upon  the  hearing, 
the  original  petition,  and  the  schedules  annexed  thereto;  and  the  deck 
muft  transmit  them  accordingly,  upon  the  written  order  of  the  judge,  or  of 
the  referee.  In  that  case,  they  must  be  returned  with  the  decision  or 
report. 

g  2428.  Where  the  hearing  is  before  a  referee,  a  motion  for  a  final  order 
must  be  made  to  the  court,  upon  notice  to  each  person  wlio  has  made  him- 
self a  party  to  the  proceedings,  by  filing  with  the  clerk,  before  the  close  of 
the  hearing,  a  notice  of  his  appearance,  in  person  or  by  attorney,  ppecifying 
a  post-office  within  the  State,  where  such  a  notice  may  be  tierved.  Th< 
notice  may  be  served  as  prescribed  in  this  act,  for  the  service  of  a  paper 
Upon  ao  attorney  in  an  actioq,   .Wher«  th«  hearing  was  before  ths  cpurti  a 
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motian  for  a  final  order  may  be  made  imniediatelj,  or  at  auch  a  time  t&d 
upon  such  a  notice,  aa  the  court  prescribes.  v 

.g  2429.  Upon  an  application  for  a  final  order,  if  it  appeara  to  the  court, 
in  a  case  ppecitied  in  section  two  tliousaud  four  bundaed  and  nineteen  of 
this  act,  that  the  corporation  is  insolvent,  or,  in  a  case  specified  either  ip. 
that  section,  or  in  section  two  thousand  four  hundred  and  twenty  of  thif 
act,  that,  fur  any  rca>'ou,  a  dissolution  of  the  corporation  will  be  beneficial 
to  the  interests  of  the  stockholders,  and  not  injurious  to  the  public  inter 
ests,  the  court  roust  make  a  tiual  order,  dissolving  the  corporation,  and 
appointing  one  or  more  receivers  of  its  property.  Upon  the  entry  of  the 
order,  the  corporation  is  dissolved.  The  court  may,  in  its  discretion, 
ajtpoiut  a  director,  trustee,  or  other  officer,  or  a  stockholder  of  the  corpora- 
tion, a  receiver  of  its  property. 

§  2430.  A  sale,  assignment,  mortgage,  conveyance,  or  other  transfer,  of 
any  property  of  a  corporation,  made  after  the  filing  of  a  petition  as  pre« 
sciibed  in  this  title,  in  payment  of,  or  as  security  for,  an  existing  or  prior 
doht,  or  for  unv  other  iot»«ideration ;  or  a  judgment  thereafter  rendered 
against  tho  corporation  by  confession,  or  npon  the  acceptance  of  an 
offer,  is  iibsolntely  void,  as  against  the  receiver  appointed  in  the  spec- 
ial procaodiug,  and  as  against  the  creditors  of  the  corporation. 

§  2431.  [amd  1884  ]  This  title  does  not  apply  to  an  incorporated 
in)rary  society,  to 'a  relig  ous  corporation,  or  to  a  select  sohool  or 
ucjuU'iiiy  incorporated  by  the  regents  of  the  university,  or  by  the  legis- 
lature, or  to  a  municipal  or  other  political  corporation.  In  the  case  of 
corporntioiiR  aff^'cted  by  the  provisions  of  this  title  and  not  having 
Rtockliolders.  it  shall  be  sufficient  for  the  pnrposes  of  this  title  to 
notify,  name  and  rf f er  to  the  "members"  of  such  corporations  in- 
stead of  * 'stockholders'*  as  herein  provided. 

TITLE  XII 

Proceedings  tiipplemetitari/  to  an.  execution  agaifist  property. 

Abticlb  1.  Pro<-eediiigi*  to  compel  an  examination  of  the  judgment  debtor,  and  off 

hi*  dehtor  or  bailee. 
2.  The  receiver. 

ARTICLE   FIRST. 
Procbedinos  to  compel  an  Examination  of  thk  Jddombnt  Dbbtor,  and  of 

HIS  DkOTOR  or  iiAILKB. 

I  2432.  The   different   remedies    under  any  time. 

tiuH  title.  i  2444.  Proceuding8  apou  examination  ; 

?433.  Nature  or  ilie  remedies.  Review  adjournment. 

of  order?.  344.'S.  Referee  to  De  ewom. 

24S4.  Wiirtt  juttge  may  entertain  the  244tf.  Order     permitiing    person    in- 

proci^eiiuigH.  debied  to  pa/  debt  to  sheriff. 

24a&.  Onier  to  examine  judgment  deb-  3447.  Order     requirnift     delivery    of 

tor  aiUT  return  of  execution.  money  or  property  to  sberift 

2436.  Id.;  oef ore  return  of  execution.  or  receiver. 

24.i7.  Wairant   of   arrest  instead  of  2448.  Duty  of  the  sheriff. 

order.  ^44U.  Uuw  mouey  or  property  applied 
2438.  Id. ;    after   the   order  has  beeu  to  pay  tne  judjjmeiit. 

made.  2450.  Balance  to  oe  paid  or  delivered 
2438.  Warrant  ;  how  vacated,  etc.  to  judgment  deocor,  etc. 

e440.  Unuertukmg  may  be  required,  2451.  Judge  may  enjoin  irausi'er,  etc., 

etc.  or  proiKMty. 

%^n.  Order   to  examine  person  hi  v.  vf452.  Mode  of  seivice  of  cortaiu  or- 

in^    property,   etc.,  of    judg-  ders. 

mciu  del)lor.  2453.  Service  of  a  war-ant. 

A4Si,  Eithrr  ordnr  may  require  attend-  S4&4.  Uow    prnceediuga  disoutttiuiMd 

nucj;  uetore  a  referee.  or  diamifsud. 

•m^  Ueiertince   mav    be   ord^ired  at  MNi  CfuM  ttt  \p(\vvnHut,  r.rn»i«|f.|i 
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I  3456.  Id.;  to  Judgmenl  debtor,  etc.  ing  on  the  gronnd  of  fraud. 

2457.  Di6obedit'UCe    to    order  ;    hovf  {  S'tOl.  Pruceediiig|iii  wUeru  jiidgmeut  i« 

puuished.  aguiuut  joint  debtors. 

S458.  Upon  what  jadgn^nt,  and   to  246S.  Proceedings  commenced  before 

what  county,  the  execatioa  one  judge  may  be  continued 

must  have  is^sued.  before  another. 

3459.  In  what  county  judgment  deb-  3463.  Cases  where  this  chapter  is  not 

tor,  his  bailee,  etc.,  most  at-  applicul)le  ;     what    property 

teed.  cannot  be  readied. 

2460.  No  pereon  czcn^eu  from  answer- 

§  2432.  This  title  provides  fur  three  distinct  remedies,  as  followa : 

1.  An  order  made  or  a  warrant  issued  against  a  judgment  debtor,  after 
the  return  of  an  execution, 

2.  An  order  made,  or  a  warrant  issued  against  u  judgment  debtor,  after 
the  issuing  and  before  the  return  of  &n  execution. 

3.  An  order,  made  after  the  issuing,  and  either  before  or  after  the 
return,  of  an  exe  ution,  against  a  person  who  has  property  of  the  judgment 
debtor,  or  is  indebted  to  him. 

The  proceedings  uader  subdivision  third  of  this  section,  may  be  pursued, 
either  alone,  or  sin»iltaneously  with  the  proceedings  under  either  subdivi- 
sion  first  or  subdivision  second. 

§  2433.  Each  of  those  remedies  is  a  special  proceeding.  But  an  order, 
made  in  the  course  thereof,  can  be  reviewed  only  as  tollov^ : 

1.  An  order,  made  by  a  judge,  out  of  court,  may  bo  vacated  or  modified 
by  the  judge  who  made  it«  as  if  h  w^  made  in  an  action;  or  it,  or  the 
order  of  the  judge  vacating  or  modifying  it,  may  be  vacated  or  modified, 
upon  motion,  by  the  court  out  of  which  the  execution  was  issued. 

2.  Where  the  execution  was  issued  out  of  a  county  court,  an  appeal  from 
an  order,  made  in  the  course  of  the  proceedings,  may  be  taken  in  like  man- 
ner, as  if  the  order  was  made  in  an  action  brought  in  the  same  court. 

§  2434.  [arrCd  1881  &  1884.]  Either  special  proceeding  may  be  insti- 
tuted  before  a  judge  of  the  court  out  of  which,  or  the  county  judge,  tise 
special  county  judge,  or  the  special  surrogate  of  the  county  to  wliich  the 
execution  was  issued,  or  where  it  was  issued  to  the  city  and  county  of  New 
York,  from  a  court  other  than  the  murine  court  of  tliat  city,  before  tk  judj^e 
Df  the  court  of  common  pleas  for  that  city  and  county.  Where  tlie  execu- 
tion was  issued  out  of  a  court  otlier  than  the  supreme  court,  and  it  is  sliown 
by  affidavit  that  each  of  the  judges  before  whom  the  special  proceeding 
might  be  instituted,  as  prescribed  by  this  section,  is  absent  from  the  county, 
or  for  any  reason  unable  or  disqualified  to  act,  the  special  proceedings  may 
be  Histituted  before  a  justice  of  the  supreme  court,  In  tliat  case  if  lie  does 
not  reside  within  the  judicial  district  embracing  the  county  to  which  tlie 
execution  was  issued,  the  order  made  or  warrant  issued  by  him  must  be 
returnable  to  a  justice  of  the  supreme  court  residing  in  that  district,  or  the 
county  judge,  or  the  special  county  judge,  or  special  surrogate  of  that  or  an 
adjoining  county,  as  directed  in  the  order  or  warrant. 

§  2435.  At  any  time  within  ten  years  after  the  return,  whol'y  or  pt'»*;iy 
unsatisfied,  of  an  execution  against  property,  issued  upon  a  judgneut,  as 
prescribed  in  section  two  thousand  four  hundred  and  hfty-cight  of  ttiis  act, 
the  judgment  creditor,  upon  proof  of  the  facts,  by  affidavit,  or  other  com- 
petent written  evidence,  is  entitled  to  an  order,  requiring  the  judgment 
debtor  to  attend  and  be  examined  concerning  his  property,  at  a  time  and 
place  specified  in  the  order. 

§  2436.  At  any  time  after  the  issuing  of  an  execution  against  prop  »rty, 
aj  prMcribtd  in  Mction  two  thousand  four  hundred  and  fifty-eight  of  tbii 
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act,  and  before  the  returu  thereof,  the  judgment  creditor,  upon  pix>of,  b; 
affidavit,  or  other  competent  written  evidence,  that  the  judgment  debtor  hat 
property,  which  he  unjustly  refuses  to  apply  towards  the  satisfaction  of  th€ 
judgment,  is  entiiled  to  an  order,  i-equiring  the  judgment  debtor  to  attend 
and  be  examined  concerning  his  property,  at  the  time  and  place  specified  io 
the  order. 

§  2437.  Upon  proof  entitling  a  judgment  creditor  to  an  order,  under 
eitlier  of  the  last  two  sections  ;  and  also  proof,  by  affidavit,  to  the  satisfac- 
tion of  the  judge,  that  there  is  danger  that  the  judgment  debtor  will  leav« 
the  State,  or  conceal  himself,  and  that  there  is  reason  to  believe  that  he  hai 
property,  which  he  unjustly  refuses  to  apply  to  tho  payment  of  the  judg- 
ment ;  the  judge  may,  instead  of  making  an  order,  issue  a  warrant  under 
his  hand,  reciting  the  facts,  and  requiring  the  sheriff  of  any  county,  where 
the  judgment  debtor  may  be  found,  to  arrest  him,  and  bring  him  before  the 
same  judge,  or  before  another  judge,  if  the  case  is  one  where  the  warrant 
must  be  returnable  to  another  judge. 

§  2438.  Where  the  facts  specified  in  the  last  section,  are  made  to  appear, 
as  therein  stated,  at  any  time  after  the  making  of  an  order,  requiring  the 
judgment  debtor  to  attend  and  be  examined,  and  before  the  close  of  his  ex- 
amination, the  judge  may  issue  a  warrant,  as  therein  prescribed;  and,  if 
necessary,  may  direct  the  adjournment,  or,  if  the  return  day  of  the  order 
has  elapsed,  the  continuance  of  the  proceedings  under  the  order,  until  alter 
the  return  of  the  warrant,  and  his  decision  thereupon. 

§  2439.  A  warrant,  issued  as  prescribed  in  the  last  two  sections,  ma}  ht 
vacated  or  modified,  as  prescribed  in  section  two  thousand  four  hundred 
and  thirty-three  of  this  act,  with  respect  to  an  order. 

§  2440.  Where  a  judgment  debtor  has  been  arrested  and  brought  before 
a  judge,  by  virtue  of  a  warrant,  issued  as  prescribed  in  this  article  {  and  it 
appears,  to  the  satisfaction  of  the  judge,  from  his  examination,  or  other 
proof,  that  there  is  danger  that  he  will  leave  the  State,  or  conceal  himself, 
and  that  he  has  properly,  which  he  has  unjustly  refused  to  apply  to  the 
satisfaction  of  the  judgment;  the  judge  may  make  an  order,  requiring  him 
to  give  an  undertaking,  with  one  or  more  sureties,  in  a  sum  fixed  and  within 
a  time  specified  in  the  order,  to  the  effect,  that  he  will,  from  time  to  time, 
as  the  judge  directs,  attend  before  tlic  judge,  or  before  a  referee,  appointed 
or  to  be  appointed  in  the  proceedings ;  and  that  he  will  not,  until  discharged 
from  arrest  by  virtue  of  the  warrant,  dispose  of  any  of  his  property,  which 
is  not  exempted  from  seizure  by  section  two  thousand  four  hundred  and 
sixty-three  of  this  act.  If  he  fails  to  comply  with  the  order,  the  judge  must 
forthwith,  by  warrant,  commit  him  to  prison,  there  to  remain  until  the  cloae 
of  the  examination,  or  the  giving  of  the  required  undertaking ;  except  that 
the  judge  may  direct  the  sheriff  to  produce  him,  from  time  to  time,  at 
required  in  the  course  of  the  proceedings. 

§  2441.  Upon  proof,  by  affidavit,  or  other  competent  written  evidence,  to 
the  satisfaction  of  the  judge,  that  an  execution  against  property  has  been 
iisued,  an  prescribed  in  section  two  thousand  four  hundred  and  fifty-eight  of 
this  act,  and  either  that  it  has  been  returned  wholly  or  partly  unsatisfied,  or 
that  it  has  not  been  returned  ;  and  also  that  any  person  or  corporation  has 
personal  property  of  the  judgment  debtor,  exceeding  ten  dollars  in  value, 
or  is  indebted  to  him  in  a  sum  exceeding  ten  dollars  ;  the  judgment  creditor 
is  entitled  to  an  order,  requiring  that  person  or  corporation  lo  attend  and 
be  examined  concerning  the  debt,  or  other  property,  at  a  time  and  place 
•pecified  in  the  order.     The  judge  may,  in  hi»  discretion,  reqnire  notice  el 
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the  Bubacquent.  proceedings  to  be  given  to  the  jadgment  debtor,  in  such  a 
manner  as  he  deems  just.  But  n  receiver  shall  not  be  appointed  without 
such  a  notice;  except  as  otherwise  prescribed  in  article  second  of  thit 
title. 

g  2442.  An  order,  requiring  a  person  to  attenJ  and  be  examined,  made 
pursuant  to  anv  proYisioa  of  this  article,  must  require  him  so  to  attend  and 
be  examined,  either  before  the  judge  to  whom  the  order  is  returnable,  or 
before  a  referee  designated  therein.  Wiiere  the  examination  i^  taken 
before  a  refere^  he  must  certify,  to  the  judge  to  whom  the  order  is  return- 
able, all  the  evidence  and  the  other  proceedings  taken  t)efore  him, 

g  2443.  At  any  stage  of  the  p'roceedings,  the  judge  to  whom  the  oi*uer  Is 
retnrnable  may,  in  his  discretion,  make  an  order,  directing  that  any  other 
examination,  or  testimony,  be  taken  by,  or  that  a  question  arising  be 
referred  to,  a  referee,  designated  in  the  order.  Where  a  qtiestion  ia  so 
referred,  the  referee  may  be  directed  to  report  either  the  evidence  or  the 
facts. 

§  2444.  Upon  an  examination  under  this  article,  each  answer  of  a  party 
or  witness  examined  must  be  under  oath.  A  corporation  must  attend  by, 
and  answer  under  the  oath  of,  an  officer  thereof  ;  and  the  judge  may,  iu 
his  discretion,  specify  the  officer.  Either  party  may  be  examined  as  a  wit- 
ness, in  his  own  behalf,  and  may  produce  and  examine  other  witnesses,  ai 
upon  the  trial  of  an  action.  The  judge  or  referee  may  adjourn  any  pro- 
ceedings, under  this  article,  from  time  to  time,  as  he  thinks  proper. 

§  2446.  Unless  the  parties  expressly  waive  the  referee's  oath,  a  referee, 
appointed  as  prescribed  in  this  article,  must,  before  entering  upon  an  exami- 
nation, or  taking  testimony,  subscribe  and  take  an  oaih,  that  he  will  faith- 
full  and  fairly  discharge  his  duty  upon  the  reference,  and  make  a  just  and 
true  report,  according  to  the  best  of  his  understanding.  The  cath  may  be 
administered  by  an  officer  designated  in  section  eight  hundred  and  forty-two 
of  this  act,  and  must  be  returned  to  the  judge,  with  the  report  or  testimony. 

§  2446.  At  any  time  after  the  commencement  of  a  special  proceeding, 
authorized  by  this  article,  and  before  the  appointment  of  a  I'eceiver  therein, 
or  the  extention  of  a  receivership  thereto,  tlie  judge,  by  whom  the  order  or 
warrant  was  granted,  or  to  wbom  it  is  returnable,  may,  in  his  discretion, 
?ipon  proof,  by  affidavit,  to  bis  satisfaction,  that  a  person  or  eoporation  is 
indebted  to  the  judgment  debtor,  and  upon  such  a  notice,  given  to  such  per- 
sons, as  he  deems  just,  or  without  notice,  make  an  order,  permitting  the 
person  or  corporation,  to  pay  to- a  sheriif,  designated  in  the  order,  a  sum, 
on  account  of  the  alleged  indebtedness,  not  exceeding  the  sum  which  will 
satisfy  the  execution.  A  payment  thus  made  is,  to  the  extent  thereof,  a 
discharge  of  the  indebtedness,  except  as  against  a  transferee  from  the 
judgment  debtor,  in  good  faith  and  for  a  valuable  consideratien,  of  whose 
rights  the  person  or  corporation  had  actual  or  constructive  notice,  when  the 
paj'ment  was  made. 

§  2447.  Where  it  appears,  from  the  examination  or  testimony,  taken  in 
a  special  proceeding  autborizcd  by  this  article,  that  the  judgment  debtor 
has,  in  his  possession  or  under  his  control,  money  or  other  pei*8onnl  prop- 
erty, belonging  to  him ;  or  that  one  or  more  aiticles  of  personal  property, 
capable  of  delhrery,  his  right  to  tbe^fKiesession  whereof  is  not  substantially 
disputed,  are  in  the  possession  or  under  the  control  of  another  person  ;  the 
judgR,  by  whom  the  order  or  warrant  was  granted,  or  to  whom  it  ia  return* 
able,  may,  in  bis  discretioui  and  upon  sueh  a  notice,  i^tsq  to  such  pocsoaS| 
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as  he  deems  just,  or  without  notice^  make  an  order,  directing  the  judgmeot 
debtor,  ur  other  person,  imiDediately  to  |>ay  the  money,  or  deliver  the 
articles  of  pfirsonal  property,  to  a  sheriff,  designated  in  the  order,  nuleea  a 
receiver  ha:^  been  appointed,  or  a  receivership  has  been  extended  to  the 
special  proceeding,  and  in  that  case  to  the  receiver. 

^  2446.  If  the  sheriff,  to  whom  money  is  paid,  or  other  property  is 
deliverefl,  pursuant  to  an  order  made  as  prescribed  in  either  of  the  last  two 
sections,  doc»  not  then  hold  an  execution  upon  the  judgment  against  the 
property  of  the  judgment  <Iebtor,  ho  has  the  same  rights  and  powers,  and  is 
i«ubject  to  the  same  duties  and  liabilities,  with  respect  to  the  money  or 
pro[)ertv,  ag  if  the  money  had  been  collected,  or  the  property  had  been 
levied  upon  by  him,  by  virtue  of  such  an  execution  ;  except  as  otherwise 
prescribed  iu  the  next  section. 

§  2449.  After  a  receiver  has  been  appointed,  or  a  receivership  has  been 
extended  to  the  special  proceeding,  the  judge  must,  by  order,  direct  the 
sheriff  to  pay  the  money  or  the  proceeds  of  the  property,  deducting  his  fees; 
to  the  receiver ;  or,  if  the  case  so  requires,  to  deliver  to  the  receiver  the 
property  in  his  hands.  Hut  if  it  appears,  to  the  satisfaction  of  the  judge, 
that  an  order,  appointing  a  receiver  or  extending  a  receivership,  is  not 
necessary,  he  may,  by  an  order  reciting  that  fact,  direct  the  sheriff  to  apply 
the  money  so  paid,  or  the  proceeds  ot  the  property  so  delivered,  upon  an 
execution  in  favor  of  the  judgment  creditor,,  issued  either  before  or  after 
the  payment  or  delivery  to  the  i^heriff. 

§  2450.  Wliere  money  is  paid,  or  property  is  delivered,  as  prescribed  in 
the  last  lour  sections,  and  afterwards  the  special  proceeding  is  discontir^ed 
or  dii>mi-^sed  ;  or  the  judgment  is  satisfied,  without  resorting  to  that  money 
or  property  ;  or  a  balance  of  the  money,  or  of  the  proceeds  of  the  property, 
or  a  part  of  the  property,  remains  in  the  sheriff's  or  the  receiver's  hands, 
after  satisfying  the  judgment,  and  the  costs  and  expenses  of  the  special 
proceeding  ;  the  judge  must  make  an  oi*der,  directing  the  sheriff  or  receiver 
to  pay  the  money,  or  deliver  the  property,  so  remaining  in  his  hands,  to  the 
judgment  debtor,  or  to  such  other  person  as  appears  to  be  entitled  thereto, 
upon  payment  of  his  fees,  and  all  other  sums  legally  chargeable  »gaiust  the 
Fame. 

§  2451.  The  judge  by  whom  the  order  or  warrant  was  granted  or  to 
whom  it  is  returnable,  may  make  an  injunction  order,  restrainini;  any  per 
son  or  corporutiou,  whether  a  party  or  not  a  party  to  tiie  special  proceeding 
from  making  or  suffering  any  transfer  or  ather  disposition  of,  or  is  terfereneci 
with,  the  property  of  the  judgment  debtor,  or  the  property  or  debt,  iXMiceming^ 
which  any  person  is  required  to  attend  and  be  examined,  until  fui  ther  direc- 
tion in  the  premises.  Such  an  injunction  order  may  be  made  simultan- 
eously with  the  order  or  warrant,  by  vvhich  the  special  proceeding  is  insti- 
tuted, and  upen  the  same  papers;  or  afterwards,  upon  an  allidavit,  showing 
sufficient  grounds  therefor.  The  judge  or  the  coiu't  may,  as  a  condition  of 
granting  an  application  to  vacate  or  modify  tlie  injunction  ordtr  require 
the  applicant  to  give  security,  in  such  a  sum  and  in  such  a  mArner,  as 
justice  requires. 

§  2452.  An  injunction  order,  or  an  order  requiring  a  person  to  attend 
and  be  examined,  made  as  prescribed  in  this  article,  must  oe  served  ss 
follows : 

1.  The  original  order,  under  the  hand  of  the  judge  making  it, 
ssbibited  to  the  person  to  be  serred. 
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2.  A  copy  thereof,  and  of  the  aQSduvit  upon  which  ii  \v:i:ii  made,  must  h$ 
dftliTered  to  him. 

Service  upon  a  corporation  la  sufBcient^  if  made  upcm  an  oiHoer,  '.o  whom 
a  ccpy  of  a  saratnons  must  be  delivered,  where  a  sumrtious  in  personally 
served  upon  the  corporation  ;  unless  the  officer  id  speci..liy  dej?igr.ated  by 
the  judge,  as  presort  bed  in  section  two  thousand  four  hunUicd  and  forty- 
four  of  this  act. 

g  2453.  The  sheriff,  when  he  arrestii  a  judgment  debtor  by  Tirtue  of  n 
warrant,  issued  as  prescribed  in  this  article,  must  deliver  lo  him  a  copy  of 
the  warrant,  and  of  the  affidavit  upon  which  it  was  granted. 

g  2454.  A  special  proceeding,  instituted  as  prescribed  in  this  article, 
may  be  discontinued  at  any  time,  upon  such  terms  as  justice  requires,  by 
an  order  of  the  judge,  made  npou  the  application  of  tho  judgment  creditor. 
Where  the  judgment  creditor  unreasonably  neg^ev'ts  or  delays  to  proceed, 
or  where  it  appears  that  his  judgment  has  been  satisfied,  his  proceedings 
may  be  dismissed,  upon  iikjS  terms,  by  a  like  order,  made  upon  the  appli- 
cation  of  the  judgHient  debtor,  or  of  the  plaintiff  in  a  judgment  creditor's 
action  against  the  debtor,  or  of  a  judgment  jcreditor  who  has  in<r.iruted 
either  of  the  special  proceedings,  authorized  by  this  article.  Where  an 
order  appointing  a  receiver,  or  extending  a  receivership,  has  been  made,  in 
the  course  of  the  special  proceeding,  uoiice  of  the  applicution  for  an  order 
specified  in  this  section,  must  be  given,  in  such  a  manner  as  the  judge 
deems  pioper,  to  all  persons  interested  in  the  receivership,  as  far  as  they 
can  conveniently  be  ascertained. 

§  2455.  The  judge  may  make  an  order,  allowing  to  the  judgment  cred- 
itor a  fixed  sum,  as  costs,  consisting  of  his  witnesses'  fees  and  other  dis- 
bursements, and  of  a  suin,  in  addition  thereto,  not  exceeding  thirty  dollars  ; 
and  directing  the  payment  thereof,  out  of  any  money  which  has  come,  or 
may  come,  to  the  hands  of  the  receiver,  or  of  the  sheriff ;  or,  within  a  trme 
specified  in  the  order,  by  the  judgment  debtor,  ok  other  person  against 
whom  the  special  proceedmg  is  instituted. 

§  2456.  Where  the  judgment  debtor,  or  other  person  against  whom  the 
special  proceeding  is  instituted,  has  been  examined,  and  property,  applic- 
able to  the  payment  of  the  judgment,  has  not  been  discovered  in  the  course 
of  the  special  proceeding,  the  judge  may  make  an  order,  allowing  him  a  like 
■»um  as  costs ;  and  directing  the  payment  thereof,  within  a  time  specified  in 
the  order,  by  the  judgment  creditor ;  or,  except  where  it  is  allowed  to  the 
judgment  debtor,  out  of  any  money  which  has  come,  or  may  come,  to  the 
hands  of  the  receiver  or  of  the  sheriff. 

§  2457.  A  person  who  refuses,  or  without  sufficient  excuse  neglects,  to 
obey  an  order  of  a  judge  or  referee,  made  pursuant  to  the  last  two  sections, 
or  to  any  other  provision  of  this  article,  and  duly  served  upon  him,  or  an 
oral  direction,  given  directly  to  him  by  a  judge  or  referee,  in  the  course  of 
the  special  proceeding ;  or  to  attend  before  a  judge  or  referee,  according  to 
the  command  of  a  subpoena,  duly  served  upon  him  ;  may  be  punished  by 
the  judge,  or  by  the  court  out  of  which  the  execution  was  issued,  as  for  a 
contempt. 

§  2458.  [ani'd  1881.]  In  order  to  entitle  a  judgment  creditor  to  main* 
tain  either  of  the  special  proceedings,  authorized  by  this  article,  the  judg- 
ment must  have  been  rendered  upon  the  judgment  debtor's  appearance,  or 
personal  service  of  the  summons  upon  him,  for  a  sum  not  less  than  twenty- 
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ftve  doIUn  and  the  execution  must  bare  been  issued  out  of  a  court  of 
record ;  and,  either, 

1.  To  the  sheriff  of  the  county  where  the  judgment  debtor  has,  at  ihm 
time  of  the  commencement  of  the  special  proceeding,  a  place  for  the  rega* 
lar  transaction  of  business  in  person ;  or, 

2.  If  the  judgment  debtor  is  then  a  resident  of  the  State,  to  the  sheriff  of 
the  county  where  he  resides ;  or, 

8.  If  he  is  not  then  a  resident  of  the  State,  to  the  sheriff  of  the  county 
where  the  judgment-roll  is  filed ;  unless  the  execution  was  issued  out  of  a 
court,  other  than  that  in  which  the  judgment  was  rendered,  and,  in  that 
ease,  to  the  sheriff  of  the  county  where  the  transcript  of  the  judgment  is 
filed. 

g  2459.  If  the  judgment  debtor,  or  other  person,  required  to  attend  and 
be  examined,  as  prescribed  in  this  article,  or  the  officer  of  a  corporation, 
required  to  attend  in  its  behalf,  i.s,  at  the  time  of  the  service  of  the  order 
opon  him,  a  resident  of  the  State,  or  then  has  an  office,  within  the  State, 
for  the  regular  transaction  of  business  in  person^he  cannot  be  compelled  to 
attend,  pursuant  to  the  oixler,  or  to  any  adjournment,  at  a  place  without 
th«  county  wherein  his  residence  or  place  of  business  is  situated. 

g  2460.  \anCd  1881.]  A  party  or  a  witness,  examined  in  a  special  pro- 
ceeding, authorized  by  this  article,  is  not  excused  from  answering  a  ques- 
tion, on  the  ground  that  his  examination  will  tend  to  convict  him  of  the 
commission  of  a  fraud  ;  or  to  prove  that  he  has  been  a  party  or  privy  to,  or 
knowing  of,  a  conveyance,  assignment,  transfer  or  other  disposition  of  prop- 
erty for  any  purpose ;  or  that  be  or  another  person  claims  to  be  entitled  at 
against  the  judgment  creditor,  or  a  receiver  appomted  or  to  be  appointed  in 
the  special  proceeding,  to  hold  property,  derived  from  or  through  the  judg- 
ment debtor,  or  to  be  discharged  from  the  payment  of  a  debt  which  was 
due  to  the  judgment  debtor,  or  to  a  pers^on  in  his  behalf.  But  an  answer 
cannot  be  used  as  evidence  against  the  person  so  answering,  in  a  criminal 
action  or  criminal  proceeding. 

g  2461.  Where  the  execution  was  issued  as  prescribed  in  section  on« 
thousand  nine  hundred  and  forty-one  of  this  act,  a  debt  due  to,  or  other 
personal  property  owned  by,  one  or  more  of  the  defendants  not  summoned, 
jointly  with  the  defendants  summoned,  or  with  any  of  them,  may  be  reached 
by  a  special  proceeding,  instituted  as  prescribed  in  this  article,  and  founded 
upon  the  judgment. 

g  2462.  Sections  twenty-six,  fifty-two,  and  two  hundred  and  seventy-nine 
of  this  act  apply  to  a  special  proceeding,  instituted  as  prescribed  in  this 
article ;  and  the  judge  before  whom  it  is  continued,  as  prescribed  in  either 
of  those  sections,  is  deemed  to  be  the  judge  to  whom  an  order  or  warrant  is 
returnable,  for  the  purpose  of  any  provision  of  this  or  the  next  article. 

§  2463.  {am*d  1886.]  This  article  does  not  apply  where  the  judgment 
debtor  is  a  corporation  created  by  or  under  the  laws  of  the  state,  or  a  for- 
eign corporation  specified  in  section  one  thousand  eight  hundred  and  twelve 
of  this  act,  except  in  those  actions  or  special  proceedings  brought  by  or 
against  the  people  of  the  state.  Nor  does  it  authorize  the  seizure  of,  or 
other  interferences  with,  any  property  which  is  especially  exempt  by  Inxv  fi*om 
levy  and  sale  by  virtue  of  an  execution  ;  or  any  money,  tiling  in  actton,  or 
other  property  held  in  trust  for  a  judgment  debtor,  where  the  trust  has 
been  created  by,  or  the -fund  so  held  in  trust  hiis  proceeded  from,  a  person 
ether  than  the  judgment  debtor;  or  the  earnings  of  the  judgment  debtor 
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for  his  personal  services  rendered  within  sixty  days  next  before  the  institu- 
tion  of  the  special  proceeiiing ;  when  it  is  made  to  appeal'  by  his  oath  or 
otherwise  that  those  earnings  are  necessary  for  the  use  of  a  family,  wholly 
or  partly  supported  by  his  labor. 

ARTICLE  SECOND. 
Thjc  Rsceiyer. 

S  2464.  When  and  how  receiver  may  $  S468.  When    property    la    vested   in 

be  appointed.  receiver. 

2165.  Notice  to  other  creditors.  2469.  How  receiver's  title  to  personal 

i:4t^.  Only   one   receiver   to   be   ap-  property  extended  by  relation, 

pointed.   Former  receivership  2470.  Coanty  clerk  to  record  orders, 

may  be  extended.  etc.;  penalty  for  neglect. 

2467.  Order  to  be  filed  and  recorded.  2471.  Receiver  to  be  subject  to  con- 
trol of  court. 

§  2464.  At  any  time  after  making  an  order,  requiring  the  judgment 
debtor,  or  any  other  person,  to  attend  and  be  examined,  or  issuing  a  warrant, 
as  prescribed  in  article  first  of  this  title,  the  judge  to  whom  the  order  or 
warrant  is  returnable  may  make  an  order,  appointing  a  receiver  of  the 
property  of  the  judgment  debtor.  At  least  two  day's  notice  of  the  applica- 
tion for  the  order  appointing  a  receiver,  must  be  given  personally  to  the 
judgment  debtor,  unless  the  judge  is  satisfied  that  he  cannot,  with  reason- 
able diligence,  be  found  within  the  State ;  in  which  case,  the  order  must 
recite  that  fact,  and  may  dispense  with  notice,  or  may  direct  notice  to  be 
given  in  any  manner  which  the  judge  thinks  proper.  But  where  the  order 
to  attend  and  be  examined,  or  the  warrant,  has  been  served  upon  the  judg- 
ment debtor,  a  receiver  may  be  appointed  upon  the  return  day  tliereof,  or 
at  the  close  of  the  examination,  without  further  notice  to  him. 

§  2465.  The  judge  must  ascertain,  if  practicable,  by  the  outh  of  the 
judgment  debtor,  or  otherwise,  whether  an  action,  specified  in  article  first 
of  title  fourth  of  chapter  fifteenth  of  this  act,  or  a  special  proceeding  insti« 
tuted  as  prescribed  in  article  first  of  this  title,  is  pending  against  the  judg- 
ment debtor.  If  either  is  pending,  and  a  receiver  has  not  been  appointed 
therein,  notice  of  the  application  for  the  appointment  of  a  receiver,  and  of 
nil  the  subsequent  proceedings  respecting  the  receivership,  must  be  given, 
in  such  a  manner  as  the  judge  directs,  to  the  judgment  creditor  prosecuting 
it. 

§  2466.  Only  one  receiver  of  the  property  of  a  judgment  debtor  shall  be 
appointed^  Where  a  receiver  thereof  has  already  been  appointed,  the  judge, 
instead  of  making  the  order  prescribed  in  the  last  section  but  one,  must 
make  an  order,  extending  the  receivership  to  the  special  proceeding  befora 
him.  Such  an  order  gives  to  the  judgment  creditor  the  sume  rights,  as  if  a 
receiver  was  then  appointed  upon  his  application ;  including  the  right  to 
apply  to  the  court  to  control,  direct,  or  remove  the  receivei',  or  to  subordi- 
nate the  proceedings  in  or  by  which  the  receiver  was  appointed,  to  those 
taken  under  his  judgment. 

§  2467.  An  order  appointing  a  receiver,  or  extending  a  receivership, 
must  be  filed  in  the  office  of  the  clerk  of  the  county,  wherein  the  judgment- 
roll  in  the  action  is  filed  ;  or,  if  the  special  proceeding  is  founded  upon  an 
execution  issued  out  of  a  court,  other  than  that  in  which  the  judgment  was 
rendered,  in  the  office  of  the  clerk  of  the  county,  whei-ein  the  transcript  of 
the  judgment  is  filed. 

g  2468.  The  property  of  the  judgment  debtor  is  vested  in  a  receiver, 
wbo  baa  duly  qualified,  from  the  time  of  filing  the  order  appointing  him,  or 
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extending  his  receivership,  as  the  ease  may  be ;   subject  to  the  following 
exceptions : 

1.  Real  property  is  vested  in  the  receiver,  only  from  the  time  when  the 
order,  or  a  ce:tified  copy  thereof,  as  the  case  may  be,  is  filed  with  the  clerk 
of  the  county  where  it  is  situated. 

2.  Where  the  judgment  debtor,  at  the  time  when  the  order  is  filed, 
resides  in  another  county  of  the  State,  his  personal  property  is  vested  in  the 
receiver,  only  from  the  time  when  a  copy  of  the  order,  certified  by  the  clerk 
in  whose  office  it  is  recorded,  is  filed  with  the  clerk  of  the  county  whei*e  he 
resides. 

§  2469.  Where  the  receiver's  title  to  personal  property  has  become 
vested,  as  prescribed  in  the  last  section,  it  nlno  extends  back,  by  relation, 
for  the  benefit  of  the  judgment  creditor,  in  whose  behalf  the  special  pro- 
ceeding was  instituted,  as  follows  : 

1.  Where  an  order,  requiring  the  judgment  debtor  to  attend  and  be 
examined,  or  a  warrant,  requiring  the  sheriff  to  arrest  him  and  bring  him 
before  the  judge,  has  been  served,  before  the  appointment  of  the  receiver, 
or  the  extension  of  the  receivership,  the  receiver's  title  extends  buck,  so  as 
to  include  the  personal  property  of  the  judgment  debtor,  at  the  time  of  the 
service  of  the  order  or  warrant. 

2.  Where  an  order  or  warrant  has  not  been  served,  as  specified  in  the 
foregoing  subdivision,  but  an  order  has  been  made,  requiring  a  person  to 
attend  and  be  examined,  concerning  property  belonging,  or  a  debt  due,  to  the 
judgment  debtor,  the  receiver's  title  extends  to  personal  property,  belong- 
ing to  the  judgment  debtor,  whicli  was  in  the  iiands,  or  under  the  control,  of 
the  person  or  corporation  thus  require  to  attend,  at  the  time  of  the  service 
of  the  order ;  and  to  a  debt  then  due  to  him  from  that  person  or  corpora- 
tion. 

8.  In  every  other  case,  where  notice  of  the  applft;ation  for  the  appoinmcnt 
of  the  receiver  was  given  to  the  judgment  debtor,  the  receiver's  title  exleiids 
to  the  personal  property  of  the  judgment  debtor,  at  the  time  when  the 
notice  was  served,  either  personally,  or  by  complying  with  the  requirements 
of  an  order,  prescribing  a  substitute  for  personal  service. 

4.  Where  the  case  is  within  two  or  more  of  the  foregoing  subdivisions  of 
this  section,  the  rule  most  favorable  to  the  judgment  creditor  must  be 
adopted. 

But  this  section  does  not  affect  the  title  of  a  purchaser  in  good  faith, 
without  notice,  and  for  a  valuable  consideration  ;  or  the  payment  of  a  debt 
in  good  faith,  and  without  notice. 

§  2470.  Each  county  clerk  must  keep  in  his  office  a  book,  indexed  to 
the  names  of  the  judgment  debtors,  styled  '*  book  of  orders  appointing 
receivers  of  judgment  debtors."  A  county  clerk,  in  whose  office  an  order 
or  a  certified  copy  of  an  order  is  filed,  as  prescribed  in  section  two  thousand 
four  hundred  and  sixty-seven  or  section  two  thousand  four  Iinndred  and 
sixty-eight  of  this  act,  must  immediately  note  thereupon  on  time  of  filing  it, 
and,  as  soon  as  practicable,  must  record  it,  in  the  book  so  kept  by  him. 
He  must  also,  upon  request,  furnish  forthwith  to  any  party  or  person  inter* 
ested,  one  or  more  certified  copies  thereof.  For  each  omission  to  comply 
with  any  provision  of  this  section,  a  county  clerk  forfeits,  to  the  party 
aggrieved,  two  imndred  and  fifty  dollars,  in  addition  to  all  damages  sustained 
bf  reason  of  the  ommission. 

§  2471.  A  receiver,  appointed  as  prescribed  in  this  article,  is  subject  te 
the  direction  and  control  of  the  court  out  of  which  the  execution  was  isaiicd 
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Where  an  order  has  been  made,  extending  a  receivership  to  a  special 
proceeding  founded  upon  a  subsequent  judgment,  the  control  over,  and 
direction  of,  the  receiver,  with  respect  to  that  judgment,  remaiu  in  the  court 
to  whose  control  and  direction  he  was  originally  subject. 

CHAPTER    XVIII. 

SURROGATES'  COURTS,  AND  PROCEEDINGS  THEREIN, 

TITLE      I. — Oroanization,   jurisdiction,   and  powers   op   the  court. 

Duties,  powers,  and  disabilities  of  the  surrogate, 
and  the  officers  of  the  court.  miscellaneous  pro- 
VISIONS. 

TITLE    II. — Provisions   relating   oenerallt   to   the   proceedings  in 

surrogates'   COURTS,   AND  TO  APPEALS   FROM  THOSE   COURTS. 

TITLE  III. — Granting  and   revoking   probate,  letters  testamentary, 

AND  letters  of  ADMINISTRATION.  FOREIGN  WILLS  ;  ANCIL- 
LARY  LETTERS. 

TITLE   ly. — ^Proceedings   bt    or   against    an    executor   or   adminis- 

TRATOB,  touching  THE  ADMINISTRATION  AND  SETTLEMENT 
OF  THE   ESTATE. 

TITLE     y. — Disposition   of  the   decedent's   real   property,  for  the 

PAYMENT  OF  DEBTS  AND  FUNERAL  EXPENSES.  DiSTRIBUTIOH 
OF  THE  PROCEEDS. 

TITLE   yi. — Provisions  relating  to  a  testamentary  trustee. 
TITLE  yil. — Provisions  relating  to  a  guardian. 

TITLE  1. 

Organization^  juriadicUan,  and  powers  of  the  court,  JhttieSf  powerSf  and 
disoMlitieH  of  the  surrogate^  and  the  officers  of  the  court  Atieeellaneone 
provisions. 

hxnmM  1.  Jnrisdiclion  of  the  court  and  anthority  of  the  surrogate. 

2.  General  duties  and  disabilities  of  the  surrogate,  or  temporary  sorrogatt. 

3.  Clerks  ;  stenographers  ;  miscelluneous  provisions. 

ARTICLE  FIRST. 
Jurisdiction  of  the  Court  and  Authority  of  the  Surrogate. 

I  9472.  General  jurisdiction   of  surro-  %  2478.  Jurisdiction,   how  affected  by 

gate^B  court.  locality  of  debts. 

S473.  Presumption  of  jurisdiction.  2479.  Jni^isdiction  in  new  or  altered 

1^74.  Jurisdiction  not  lost  by  defect  county. 

in  record.  2480.  Id.;   transfer  of  proceedings  to 

2475.  Bffect  of  exercise  of  jurisdiction.  proper  county. 

2476.  Szciusive  jurisdiction.  2481.  Incidental  powers  of  the  snrro- 
M77.  Concurrent  jurisdiction  of  two  ^ate. 

or  more  surrogates.  2482.  This  chapter  applicable  to  pre- 

vious wills,  etc. 

§  2472.  Each  surrogate  must  hold,  within  his  county,  a  court,  which  has 
In  addition  to  the  powers  conferred  upon  it,  or  upon  the  surrogate,  by 
special  provision  of  law,  jurisdiction,  as  follows : 

1.  To  take  the  proof  of  wills ;  to  admit  wills  to  probate  ;  to  revoke  the 
probate  thereof ;  and  to  take  and  revoke  probate  of  heirship. 

*2.  To  grant  and  revoke  letters  testamentary  and  letters  of  administration, 
and  to  appoint  a  successor  in  place  of  a  person  whose  letters  have  been 
f«voked. 

t.  To  direct  and  control  the  condact,  and  settle  the  accounts,  of 
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tors,  administrators,  and  testamentary  trustees ;  to  remove  testamentary 
trudtees,  and  to  appoint  a  successor  in  place  of  a  testamentary  trustee  so 
removed. 

4.  To  enforce  the  payment  of  debts  and  legacies  ;  the  distribution  of  the 
estates  of  decedents ;  and  the  payment  or  delivery,  by  executors,  adminis- 
trators, and  testamentary  trustees,  of  money  or  other  property  in  their  pos- 
session, belonging  to  the  estate. 

6.  To  direct  the  disposition  of  real  property,  and  interests  in  real  prop« 
erty,  of  decedents,  for  the  payment  of  their  debts  and  funeral  expenses, 
and  the  disposition  of  the  proceeds  thereof. 

6.  To  administer  justice,  in  all  matters  relating  to  the  affairs  of  deced«ni^, 
according  to  the  provisions  of  the  statutes  relating  thereto. 

1.  To  appoint  and  remove  guardians  for  infants  ;  to  compel  the  paymen*^ 
and  delivery  by  them  of  money  or  other  property  belonging  to  their  wards  ; 
and,  in  the  cases  specially  prescribed  by  law,  to  direct  and  control  their 
conduct,  and  settle  their  accounts. 

This  jurisdiction  must  be  exercised  in  the  cases,  and  in  the  manner,  pre- 
scribed by  statute. 

§  2473.  Where  the  jurisdiction  of  a  surrogate's  court  to  make,  in  a  casa 
specified  in  the  last  section,  a  decree  or  other  determination,  is  drawn  in 
question  collaterally,  and  the  necessary  parties  were  duly  cited  or  appeared, 
the  jurisdiction  is  presumptively,  and,  in  the  absence  of  fraud  or  collusion, 
conclusively,  established,  by  an  allegatiou  of  the  jurisdictional  fact9,  con- 
tained in  a  written  petition  or  answer,  duly  verified,  used  in  the  surrogate's 
court.  The  fact  that  the  parties  were  duly  cited  is  presumptively  proved, 
by  a  recital  to  that  effect  in  the  decree. 

g  2474.  The  surrogate's  court  obtains  jurisdiction  in  every  case,  by  the 
existence  of  the  jurisdictional  facts  prescribed  by  statute,  and  by  the  cita- 
tion or  appearance  of  the  necessary  parties.  An  objection  to  a  decree  or 
other  determination,  founded  upon  an  ommission  therein,  or  in  the  papers 
upon  which  it  was  founded,  of  the  recital  or  proof  of  any  fact  necessary  to 
jurisdiction,  which  actually  existed,  or  the  failure  to  take  any  intermediate 
proceeding,  required  by  law  to  be  taken,  is  available  only  upon  appeal. 
But,  for  the  better  protection  of  any  party,  or  other  person  interested,  the 
surrogate's  court  may,  in  its  discretion,  allow  such  a  defect  to  be  supplied 
by  amendment. 

§  2475.  Jurisdiction,  once  duly  exercised  over  any  matter,  by  a  surro 
gate's  court,  excludes  the  subsequent  exercise  of  jurisdiction  by  another 
surrogate's  court,  over  the  same  matter,  and  all  its  incidents,  excupt 
as  otherwise  specially  prescribed  by  faw.  Where  a  guardian  has  been  duly 
appointed  by,  or  letters  testamentary  or  of  administration  have  been  duly 
issued  from,  or  any  other  special  proceeding  has  been  duly  commenced  in,  a 
lurrogate's  court  having  jurisdiction,  all  further  proceedings,  to  be  taken  in 
a  surrogate's  court,  with  respect  to  the  same  estate  or  matter,  must  be  taken 
in  the  same  court. 

§  2476.  The  surrogate's  court  of  each  county  has  jurisdiction,  exclusive 
of  every  other  surrogate's  court,  to  take  the  proof  of  a  will,  and  to  grant  le^ 
ters  testamentary  thereupon,  or  to  grant  letters  of  administration,  as  th« 
case  requires,  in  either  of  the  following  cases: 

1.  Where  the  decedent  was,  at  the  time  of  his  death,  a  resident  of  thai 
county,  whether  his  death  happened  there  or  elsewhere. 

2.  Where  the  decedent,  not  buing  u  resident  of  the  State,  died  withia 
that  county,  leaving  personal  property  within  the  State,  or  leaving  personal 
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property  which  has,  since  his  death,  come  into  the  State,  and   remaiai 
unadministered. 

3.  Where  the  decedent,  not  being  a  resident  of  the  State,  died  without 
the  State,  leaving  personal  property  within  that  county,  and  no  other ;  or 
leaving  personal  property  which  has,  since  his  death,  come  into  that  county, 
and  no  other,  and  remains  unadministered. 

4.  Where  the  decedent  was  not,  at  the  time  of  his  death,  a  resident  of 
the  State,  and  a  petition  for  probate  of  his  will,  or  for  a  grant  of  letters  of 
administration,  under  subdivision  second  or  third  of  this  section,  has  not 
been  tiled  in  any  surrogate's  court ;  but  real  property  of  the  decedent,  to 
which  the  will  relates,  or  which  is  subject  to  disposition  under  title>fifth  of 
this  chapter,  is  situated  within  that  county,  and  no  other. 

§  2477.  Where  personal  property  of  the  decedent  is  within,  or  comes 
into,  two  or  more  counties,  under  the  circumstances  specified  in  subdivision 
third  of  the  last  section ;  or  real  property  of  the  decedent  is  situated  in  two 
or  more  counties,  under  the  circumstances  specified  in  subdivision  fourth 
of  the  last  section ;  the  surrogate's  courts  of  those  counties  have  concurrent 
jurisdiction,  exclusive  of  every  other  surrogate's  court,  to  take  the  proof  of 
the  will  and  grant  letters  testamentary  thereupon,  or  to  grant  letters  of 
administration,  as  the  case  requires.  But  where  a  petition  lor  probate  of  a 
will,  or  for  letters  of  administration,  has  been  duly  filed  in  either  of  the 
courts  so  possessing  concurrent  jurisdiction,  the  jurisdiction  of  that  court 
excludes  that  of  the  other. 

§  2478.  For  the  purpose  of  conferring  jurisdiction  upon  a  surrogate's 
court,  a  debt,  owing  to  a  decedent  by  a  resident  of  the  State,  is  regarded  as 
personal  property,  situated  within  the  county  where  the  debtor,  or  either  of 
two  or  more  joint  debtors,  resides ;  and  a  debt,  owing  to  him  by  a  domestic 
corporation,  is  regarded  as  personal  property,  situated  within  the  county 
where  the  principal  office  of  the  corporation  is  situated.  But  the  foregoing 
provision  does  not  apply  to  a  debt  evidenced  by  a  bond,  promissory  note, 
or  other  instrument  for  the  payment  of  money  only,  in  terms  negotiable,  ot 
payable  to  the  bearer  or  holder.  Such  a  debt,  whether  the  debtor  is  a 
resident  or  non-resident  of  the  State,  or  a  foreign  or  a  domestic  govern- 
ment, state,  county,  public  officer,  association,  or  corporation,  is,  for  the 
purpose  of  so  conferring  jurisdiction,  regarded  as  personal  property,  at  the 
place  where  the  bond,  note,  or  other  instrument  is,  either  within  or  without 
the  State. 

§  2479.  [am*d  1883.]  Where  a  new  county  has  been  heretofore,  or  is 
hereafter,  erected,  or  territory  has  been  heretofore,  or  is  hereafter,  trans- 
ferred from  one  county  to  another,  the  jurisdiction  of  the  surrogate's  court 
of  each  of  the  counties  affected  thereby,  to  take  the  proof  of  a  will,  or  to 
grant  letters^  depends  upon  the  locality,  when  the  petition  is  presented,  of 
the  place  where  the  property  of  the  decedent  is  situated,  or  where  the  event 
occurred,  as  the  case  may  be,  which  determines  jurisdiction.  If,  before  the 
erection  of  the  new  county,  or  the  transfer  of  the  territory,  letters  have 
been  granted,  upon  the  ground  that  the  decedent  died  or  resided  within  the 
county,  the  surrogate's  court  from  which  they  were  issued  has  exclusive 
jurisdiction  of  the  estate,  and  of  all  matters  incidental  thereto  ;  and  if  the 
place  where  the  decedent  died  or  resided  is  embraced  within  another  county, 
certified  copies  of  any  papers  or  proceedings,  filed,  entered,  or  recorde(^  in 
Che  surrogate's  court  thereof,  must  be  furnished  on  the  payment  of  the  fees 
ttierefor,  by  the  proper  officer,  to  any  person  interested  in  the  estate  ;  and 
the  latter's  request  and  payment  ef  the  fees  tber«for,  the  proper 
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oflBcer  of  the  court  so  having  jurisdiction  must  file,  enter  or  record 
the  sHUje,  in  like  manner  and  with  like  effect  as  the  originals.  Where 
the  letters  were  granted  upon  any  ground  other  than  the  decedent's 
t  eath  or  residence  within  the  county,  the  jurisdiction  of  the  court  from 
which  they  were  issued  remains  unaffected  by  any  change  in  the  terri- 
torial limits  of  its  county . 

§  2480.  A  special  proceeding  pending  in  a  surrogate's  court,  whose 
jurisdiction  to  entertain  the  same  is  taken  away  by  the  provisions  of 
the  last  section,  or  in  consequence  of  the  erection  of  a  new  county,  or 
the  alteration  of  the  territorial  limits  of  a  county,  after  this  act  takes 
effect,  must  be  transferred,  by  order  of  the  court  in  which  it  is  pend- 
ing, to  the  surrogate's  court  having  jurisdiction  ;  and  the  latter  court 
lias  the  same  jurisdiction,  power,  and  authority  with  respect  thereto, 
which  the  former  court  would  have  had,  if  the  territorial  Hmits  of  its 
county  had  not  been  changed. 

§  2481.  A  surrogate,  in  court  or  out  of  court,  as  the  case  requires, 
has  power  : 

1.  To  issue  citations  to  parties,  in  any  matter  within  the  jurisdiction 
of  his  court ;  and,  in  a  case  prescribed  by  law,  to  compel  the  attend- 
ance of  a  party. 

2.  To  adjourn,  from  time  to  time,  a  hearing  or  other  proceeding  in 
his  court ;  and  where  all  persons  who  are  necessary  parties  have  not 
been  cited  or  notified,  and  citation  or  notice  has  not  been  waived  by 
appearance  or  otherwise,  it  is  his  duty,  before  proceeding  further,  so 
to  adjourn  the  same,  and  to  issue  a  supplemental  citation,  or  require 
the  petitioner  to  give  an  additional  notice,  as  may  be  necessary. 

3.  To  issue,  under  the  seal  of  the  court,  a  subpoena,  requiring  the 
attendance  of  a  witness,  residing  or  being  in  any  part  of  the  State  ;  or 
ji  snb[)C]ena  duces  tecum,  requiring  such  attendance,  and  the  produc- 
tion of  a  book  or  paper  material  to  an  inquiry  pending  in  the  court. 

4.  To  enjoin,  by  order,  an  executor,  administrator,  testamentary 
irustee,  or  guardian,  to  whom  a  citation  or  other  process  has  been  duly 
issued  from  his  court,  from  acting  as  such,  until  the  further  order  of 
the  court. 

6.  To  require,  by  order,  an  executor,  administrator,  testamentary- 
trustee,  subject  to  the  jurisdiction  of  his  court,  to  perform  any  duty 
imposed  upon  him,  by  statute,  or  by  the  surrogate's  court,  under 
authority  of  a  statute. 

6.  To  open,  vacate,  modify,  or  set  aside,  or  to  enter,  as  of  a  former 
time,  a  decree  or  order  of  his  court ;  or  to  grant  a  new  trial  or  a  new 
hearing  for  fraud,  newly  discovered  evidence,  clerical  error,  or  other 
sufficient  cause.  The  powers,  conferred  by  this  subdivision,  must  be 
exercised  only  in  a  like  case  and  in  the  same  manner,  as  a  court  of 
record  and  of  general  jurisdiction  exercises  the  same  powers.  Upon 
an  appeal  from  a  determination  of  the  surrogate,  made  upon  an  appli- 
catioh  pursuant  to  this  subdivision,  the  general  term  of  the  supreme 
court  has  the  same  power  as  the  surrogate  ;  and  his  determination 
must  be  reviewed,  as  if  an  original  application  was  made  to  that  term. 

7.  To  punish  any  person  for  a  contempt  of  his  court,  civil  or  crim- 
inal, in  any  case,  where  it  is  expressly  prescribed  by  law  that  a  court 
of  record  may  punish  a  person  for  a  similar  contempt,  and  in  like 
manner. 

8.  Subject  to  the  provisions  of  law,  relating  to  the  disqualification 
of  a  judge  in  certain  cases,  to  complete  any  unfinished  business,  pend- 
ing before  his  predecessor  in  the  office,  including  proofs,  accountings, 
and  examinations. 
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9.  To  complete^  and  certify  and  sign  in  his  own  name,  adding  to  hifl 
•signature  the  date  of  so  doing,  all  records  or  papers,  left  uncompleted  or 
'Unsigned  by  any  of  his  predecessors. 

10.  To  exemplify  and  certify  transcripts  of  all  records  of  bis  court,  or 
»otlier  papers  remaining  therein. 

11.  With  respect  to  any  niatter  not  expressly  provided  for  in  the  forego- 
ing subdivisions  of  this  section,  to  proceed,  in  all  matters  subject  to  the 
cognizance  of  his  court,  according  to  the  course  and  practice  of  a  court, 
having,  by  the  common  law,  jurisdiction  of  such  matters,  except  as  other- 
Wise  prescribed  by  statute ;  and  to  exercise  such  incidental  powers,  as  are 
necessary  to  carry  into  effect  the  powers  expressly  conferred. 

§  2482.  Each  provision  of  this  chapter,  relating  to  the  jurisdiction  of 
the  surrogate's  court,  to  take  the  proof  of  a  will,  and  to  grant  letters  testa- 
mentary,  or  letters  of  admi.iistration,  or  regulating  the  mode  of  .proceeding 
in  any  niatter  connected  with  the  estate  of  a  decedent,  applies,  unless  other- 
wise  expressly  declared  therein,  whether  the  will  was  made,  or  the  decedent 
died,  before  or  after  this  chapter  takes  effect. 

ARTICLE  SECOND. 

General  Duties  and  Disabilities  of  the  Surrogate,  or  Temporabt 

suurooate. 

I  2483.  Surrogate  and  acting  surrogate  ;       $  2403.  Id.;  compensation. 

tliulr  official  dcsiguatiuus.  ^^94.  Id.;  act^,  etc.,  where  and  how 

2484.  Vacancy  or  disability  ;  wto  to  recorded. 

act  as  snrrogale.  2495.  Surrogate,  when  not  to  be  coun- 

2485.  Id.;  if  surrogate  disqualified.  Bel,  etc. 

2486.  Id.;   in   New  York  and  Kings  2496.  Surroirate,  when  disqualified. 

counties.  2497.  Dit«qualification  ;    wnen   objec- 

2487.  Proof  of  authority.  tion  must  t)e  tsikcu. 

2488.  Id.;  when  and  how  made.  2498,  2499.  Books  to  be  kept  by  sur- 

2489.  How  authority  superseded.  rogate. 

2490.  Proceedings  in  New  York  and  2500.  Papers  and  books  to  be  prO' 

Kings  counties  regulated.  served. 

2491.  Id.;  tran.«fer  of  proceedings  to  2501.  Surrogate  to  report  fees. 

surrogate's  court,  2502.  Id.;  in  New  York  county. 

24SSi.  Temporary    surrogate  ;     when  2503.  What  papers  to  be  tranemittetf 

board  of  enperviaors  may  ap-  to  eccretary   of  State  ;    ei- 

poiut.  penses  thereof. 

§  2483.  Where  the  county  judge  is  also  surrogate,  he  may  be  designated, 
in  any  paper  or  proceeding  relating  to  the  office  of  surrogate,  as  the  surro- 
gate of  the  county,  without  any  addition  referring  to  his  office  as  county 
judge.  A  local  officer  elected,  as  prescribed  in  the  constitution,  to  dis- 
charjije  the  duties  of  surrogate,  or  of  county  judge  and  surrogate,  is  dee'g- 
nated  in  this  act,  and,  when  acting  as  surrogate,  may  be  designated,  as  the 
**  special  surrogate  "  of  his  county.  Where  an  officer,  other  than  the  sur- 
rogate, acts  as  surrogate  in  a  case  prescribed  by  law,  he  must  be  designated 
by  his  official  title,  with  the  addition  of  the  words,  ''  and  acting  surrogate." 

§  24G4.  Where,  in  any  county,  except  New  York  or  Kings,  the  office  of 
surrogate  is  vacant ;  or  the  surrogate  is  disabled,  by  reason  of  sickness, 
absence,  or  lunacy  ;  and  special  provision  is  not  made  by  law,  for  the  dis- 
charge of  tiie  duties  of  his  office  in  that  contingency;  the  duties  of  hia 
office  must  be  discharged,  until  the  vacancy  is  filled,  or  the  disability  ceases, 
as  follows  : 

1.  By  the  special  surroj^ate. 

2.  If  there  is  no  special  surrogate,  or  he  is  in  like  manner  disabled,  or  it 
precludod  QV  disqualified,  b^  the  special  county  judge 
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8.  If  there  is  no  special  county  judge,  or  he  is  in  like  manner  disabled,  or 
is  precluded  or  disqualified,  by  the  county  judge. 

4.  If  there  is  no  county  judge,  or  he  is  m  like  manner  ditiabled,  or  it 
precluded  or  disqualified,  by  the  district-attorney. 

But  before  an  officer  is  entitled  to  act,  as  prescribed  in  this  section,  proof 
of  his  authority  to  act,  as  prescribed  in  section  two  tboui^and  four  Iiundred 
and  eighty  seven  of  this  act,  must  be  made. 

§  2485.  Where  the  surrogate  of  any  county,  except  New  York  or  Kings, 
is  precluded  or  disqualified  from  acting  with  respect  to  any  particular  mat- 
ter, his  jurisdiction  and  powers  with  respect  to  that  matter  vest  in  the 
several  officers  designated  in  the  last  section,  in  the  order  therein  provided 
for.  If  there  is  no  such  officer  quahficd  to  act  therein,  the  surrogate  may 
file  in  his  office  a  certificate  stating  that  fact ;  specifying  the  i-eason  why  be 
is  disqualified  or  precluded,  and  designating  the  surrogate  of  an  adjoining 
county,  other  than  New  York  or  Kings,  to  act  in  his  place  in  the  particular 
matter.  Thereupon  the  surrogate  so  designated  has,  with  respect  to  that 
matter,  all  the  jurisdiction  and  powers  of  the  surrogate  making  the  designa* 
tion,  and  may  exercise  the  same  in  either  county. 

g  2486.  [am*d  1881.]  In  the  county  of  New  York,  the  court  of  common 
'  pleas  for  that  city  and  county,  at  a  special  term  thereof,  and  in  the  county 
of  Kings,  the  supreme  court  at  a  special  term  thereof,  held  m  the  city  of 
Brooklyn,  must,  upon  the  presentation  of  proof  of  its  authority  as  prescribed 
in  the  next  section,  exercise  all  the  powers  and  jurisdiction  of  the  surro- 
gate's court,  as  follows : 

1.  Where  the  surrogate  is  precluded  or  disqualified  from  acting,  with 
respect  to  a  particular  matter,  it  must  exercise  all  the  powers  and  jariadic- 
lion  of  that  court  with  respect  to  that  matter. 

2.  Where  the  office  of  surrogate  of  the  county  is  vacant,  or  the  surrogate 
:is  disabled  by  reason  of  sickness,  absence  or  lunacy,  it  must  exercise  ail  the 
pbwers  and  jurisdiction  of  that  court,  until  the  vacancy  is  filled,  or  the  dis- 

. ability  ceases,  as  the  case  may  be. 

§  2487.  The  authority  of  another  officer,  or,  in  the  county  of  New  York, 
'  of  the  court  of  common  pleas,  or,  in  the  county  of  Kings,  of  the  supreme 
court,  to  act  as  prescribed  in  the  last  three  sections,  must  be  proved,  in  one 
of  the  following  modes : 

1.  Where  the  surrogate  is  disqualified,  or  precluded  from  acting  in  a 
particular  matter,  that  fact  may  be  proved  by  the  surrogate's  certificate 
thereof ;  or,  except  as  otherwise  prescribed  in  section  two  thousand  four 
hundred  and  eighty-five,  by  affidavit  or  oral  testimony. 

S.  [om'd  1887.]  The  fact  that  the  surrogate  is  so  disqualified  or  pre- 
olnded,  or  that  he  is  disabled,  or  that  the  office  is  vacant,  and  also  the 
acthority  of  the  officer,  or  of  the  court,  as  the  ease  may  be,  to  act  in  his 
place,  may  be  proved,  and  are  deemed  conclusively  established  by  an  or- 
der of  a  juatice  of  the  supreme  court  of  the  judicial  district  embracing 
the  county.  After  such  an  order  is  made,  the  surrogate  shall  not  make 
the  certificate  specified  in  section  2485  of  this  act,  and  if  such  a  certificate 
htuj  been  theretofore  made  and  filed,  the  powers  and  duties  of  the  snrro- 
j;ate  therein  designated,  as  specified  in  that  section,  thenceforth  ceaae. 

§  2488.  [am'd  1889.]  An  order  may  be  made  as  prescribed  in 
subdivision  second  of  the  last  section,  npon  or  without  notice,  as  a 
justice  of  the  supreme  court  of  the  judicial  district  embracing  the 
county  thinks  proper.  It  must  recite  the  cause  of  the  making  thereof, 
it  must  designate  the  officer  or  court  empowered  to  discharge  the 
duties  of  the  office  of  surrogate;  and,  if  it  relates  to  a  particular 
matter  only,  it  must  designate  that  matter.  It  may,  in  the  discretion 
f.  t  the  justice,  require  ^n  officer  to  give  security  for  the  due  discharge 
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of  the  duties  therein.  Whore  the  office  of  surrogate  is  Vacant,  or  the 
surrogate  is  disabled  by  reason  of  lunacy,  the  attorney-general,  if 
directed  by  the  governor,  must,  or  the  district-attorney,  upon  his 
own  motion,  may  apply  for  the  order,  and  a  justice  of  the  supreme 
court  of  the  judicial  district  embracing  the  county  must  grant  it  upon 
bis  application.  A  justice  of  the  supreme  court  of  the  judicial  dmtrict 
embracing  the  county  may  also  grant  the  order  upon  the  application 
of  a  party,  or  a  person  about  to  become  a  party  to  any  special  pro- 
ceeding in  the  surrogate's  court.  Where  the  surrogate  is  sick^  or 
absent,  the  granting  of  the  order  rests  in  the  discretion  of  the  justice, 
and  its  effect  may  be  qualified  as  the  justice  thinks  proper. 

§  2489.  [am'd  1889.  ]  Where  an  order  is  madeby  a  justice  of  the  su- 
preine  court  of  the  judicial  district  embracing  the  county  as  prescribed  in 
tbelast  two  sections  or  an  appointment  is  made  by  the  board  of  super- 
visors as  prescribed  in  section  twenty-four  hundred  and  ninety- two  of 
tbis  act,  for  any  cause  except  a  vacancy  in  the  office  of  surrogate,  it  may 
be  reroked,  "without  prejudice  to  any  proceedings  theretofore  taken  by 
Tirtue  thereof,  by  a  justice  of  the  supreme  court  of  the  judicial  district, 
embracing  the  surrogate's  county,  upon  proof  that  it  was  improvident- 
ly  made,  or  that  the  cause  of  making  it  has  become  inoperative.  Such 
an  order  or  appointment  made  upon  the  ground  that  the  surrogate's 
office  is  vacant,  is  superseded  without  any  formal  revocation,  by  the 
filling  of  the  vacancy.  After  the  order  or  appointment  is  revoked,  or 
the  vacancy  is  filled,  as  the  case  may  be,  the  unfinished  business  in 
any  proceedings  taken  by  virtue  of  the  order  or  appointment,  must  be 
transferred  to,  and  may  be  completed  by  the  surrogate  in  the  same 
manner  and  vith  like  effect  as  where  a  new  surrogate  completes  the 
unfinished  business  of  his  predecessor. 

§  2490.  lu  a  special  proceeding  cognizable  before  a  surrogate,  taken  in 
the  court  of  common  pleas,  or  the  supreme  court,  as  prescribed  in  this  arti- 
cle, the  seal  of  the  court  in  which  it  is  taken,  must  be  used,  where  a  seal  is 
necessary.  The  special  proceeding  must.be  entitled  in  that  court :  and  the 
papers  therein  must  be  filed  or  recorded,  as  the  case  may  be,  and  issues 
therein  must  be  tried,  as  in  an  action  brought  in  that  court.  The  clerk  of 
that  court  must  sign  each  record,  which  is  required  to  be  signed  by  the 
surrogate  or  the  clerk  of  the  surrogate's  court.  The  issuing  of  a  citation 
may  be  directed,  and  any  order  intei mediate  the  citation  and  the  decree  may 
be  made,  by  a  judge  of  the  court. 

§  2491.  The  coi^rt  may,  at  any  time,  in  its  discretion,  upon  being  satis* 
6ed  that  the  reason  for  the  exercise  of  its  powers  and  jurisdiction  has 
eased  to  operate,  make  an  order  to  transfer  to  the  surrogate's  court,  any 
toatter  then  pending  before  it.  Such  an  order  operates  to  transfer  the 
flame  accu-fdingly.  Immediately  after  such  a  transfer,  or  after  the  revoca- 
tion of  the  order  of  the  general  term,  as  prescribed  in  the  last  section  but 
one,  the  surrogate  must  cause  entries  to  be  made  in  the  proper  book  in  his 
office,  referring  to  all  the  papers  filed,  and  orders  entered,  or  other  proceed- 
ings taken,  in  the  court  of  common  pleas,  or  the  supreme  court ;  and  he 
may  cause  copies  of  any  of  the  orders  or  papers  to  be  made,  and  recorded 
or  filed  in  iiis  office,  at  the  expense  of  the  county. 

g  2492.  In  any  county,  except  New  York  or  Kings,  if  the  suirogate  is 
disabled,  by  reason  of  sickness,  absence,  or  lunacy,  or  the  office  of  surrogate 
becomes  vacant  before  the  expiration  of  a  full  term,  and  there  is  no  special 
surrogate,  or  special  county  judge  of  the  same  county,  who  is  competent 
and  able  to  act  as  surrogate,  the  board  of  supervisors  may,  in  its  discretion, 
appoint  a  suitable  person,  to  act  as  surrogate,  until  the  surrogate't*  disabil- 
ilj  ceases,  or  his  term  of  office  expires,  if  the  disability  continues  until  then  ^ 
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or  antil  a  special  surrogate  or  a  special  county  judge  is  elected  or  appointed. 
A  person  so  appointed  must,  before  entering  upon  the  execution  of  the 
duties  of  iiis  office,  take  und  file  an  oatii  of  oiiice,  and  give  an  official  bond, 
as  prescribed  by  law,  with  respect  to  a  person  elected  to  fhe  office  of  surro- 
gate. 

*  g  2493.  An  officer,  or  a  person  appointed  by  the  board  of  supervisors, 
\vlio  acts  as  surrogate  of  any  county  during  a  vacancy  in  the  office,  or  in 
consequence  of  disability,  as  prescribed  in  the  last  nine  sections,  must  be 
paid,  for  the  time  during  which  he  so  acts,  a  compensation  equal,  pro  rata, 
to  the  salary  of  the  surrogate  ;  or,  in  a  county  where  the  county  Judge  is 
also  surrogate,  to  the  salary  of  the  county  judge.  The  amount  of  his  com- 
pensation must  be  audited  and  paid,  in  like  manner  as  the  Salary  of  the  sur- 
rogate, or  of  the  county  judge,  as  the  case  may  be.  Where  an  officer  of 
the  county  performs  the  duties  of  the  surrogate,  with  respect  to  a  particular 
mutter,  wherein  the  surrogate  is  disqualified  or  precluded  from  acting,  the 
supervisors  of  the  county  must  allow  him  a  just  compensation  for  his  ser- 
vices therein,  to  be  audited  and  collected  in  the  same  manner. 

§  2494.  Where  an  act  is  done,  or  a  proceeding  is  taken  by,  before,  or 
by  authority  of,  an  officer,  or  a  person  appointed  by  the  board  of  supervisors, 
temporarily  acting  as  surrogate  of  auy  county,  as  prescribed  in  this  article, 
the  same  must  be  recorded,  or  the  proper  minutes  thereof  must  be  entered, 
in  the  books  of  the  surrogate's  court,  in  like  manner  as  if  the  same  was 
done  or  taken  by,  before,  or  by  authority  of  the  surrogate  of  the  county  ; 
and  the  officer  or  person  so  acting,  or  the  clerk  of  the  surrogate's  court, 
must  sign  the  certificate  of  probate  and  any  letters  so  issued,  and  must  cer- 
tify the  record  thereof  in  the  book. 

§  2495.  A  surrogate  shall  not  be  counsel,  solicitor,  or  attorney,  in  a 
civil  action  or  special  proceeding,  for  or  against  any  executor,  administrator, 
temporary  administrator,  testamentary  trustee,  guardian,  or  infant,  over 
whom,  or  whose  estate  or  accountf*,  he  could  have  any  jurisdiction  by  law^. 

§  2496.  In  addition  to  his  general  disqualifications  as  a  judicial  officer, 
a  surrogate  is  disqualified  from  acting  upon  an  application  for  probate,  or 
for  letters  testamentary,  or  letters  of  administration,  in  each  of  the  follow- 
ing cases :    ' 

1.  Where  he  is,  or  claims  to  be,  an  heir  or  one  of  the  next  of  kin  to  the 
decedent,  or  a  devisee  or  legatee  of  any  part  of  the  estate. 

2.  Where  he  is  a  subscribing  witness,  or  is  necessarily  examined  or  to  be 
examined  as  a  witness,  to  any  written  or  nuncupative  will. 

3.  Where  he  is  named  as  executor,  tnistee,  or  guardian,  in  any  will,  or 
deed  of  appointment,  involved  in  the  matter. 

§  2497.  An  objection  to  the  power  of  a  surrogate  to  act,  based  upon  a 
disqualilication,  established  by  special  provision  of  law,  other  than  one  of 
those  CjOumerated  in  the  last  section,  is  waived  by  an  adult  party  to  a  spe- 
cial proceeding  before  him,  unless  it  is  taken  at  or  before  the  joinder  of 
issue  by  that  party  ;  or,  where  an  issue  in  writing  is  not  framed,  at  or 
before  the  submission  of  tiie  matter  or  question  to  the  surrogate. 

g  2198.  Each  surrogate  must  provide  and  keep  the  following  books  : 
1.  A  record-book  of  wills,  in   which  must  be  recorded,  at  length,  erenr 
will,  required  by  law  to  be  recorded  in  his  office,  with  the  decree  admitting 
it  to  probate,  and  also,  if  the  pn)bate  is   not  contested,  the   proof  takeQ 
thereupon. 
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2.  A  record -bcK»k  of  letters  testamentary  and  letters  of  administration,  in 
whi(.  h  must  be  recorded  all  such  letters,  issued  out  of  his  court. 

3.  A  record-book,  in  which  must  be  recorded  every  decree,  whereby  the 
account  of  an  executor,  admii^istrator,  trustee,  or  guardian  is  settled. 

4.  A  book,  containing  a  minute  of  every  paper  filed,  or  other  proceeding 
taken,  relating  to  the  disposition  of  the  real  property  of  a  decedent,  and  a 
record  of  every  order  or  decree,  made  thereupon;  with  a  memorandum  of 
every  report  made,  and  other  proceeding  taken,  founded  upon  a  decree  for 
Buch  a  disposition. 

5.  A  book,  containing  a  record  of  every  decree  or  order,  the  record  of 
T\'hich  is  not  required  by  this  section  to  be  kept  elsewhere ;  together  with  a 
inemorundum  of  each  execution  issued,  and  of  the  satisfaction  of  each 
decree  recorded  therein. 

6.  A  book,  in  which  must  be  recorded  all  letters  of  guardianship,  issued 
out  of  his  court. 

7.  A  book  of  fees  and  disbursements,  in  which  must  be  entered,  by  items, 
all  fees  charged  or  received  by  him  for  services  or  expenses,  and  all  dis- 
bursements made  or  incurred  by  him,  which  are  chargeable  against  those 
fees,  or  to  the  county. 

The  expense  of  providing  the  books  specified  in  this  section  is  a  county 
charge. 

§  2499.  To  encb  of  the  books,  kept  as  prescribed  in  the  last  section, 
must  be  attached  an  alphabetical  index,  referring  to  the  page  of  the  book, 
where  each  subject  may  be  found.  The  surrogate  may  keep  two  or  more 
books,  for  a  further  division  of  the  subjects  specified  in  either  subdivision 
of  the  last  section ;  in  which  case,  he  must  keep  a  separate  index  to  eacli 
set  of  books.  Euch  decree,  revoking  the  probate  of  a  will,  or  revoking  or 
otherwise  nflfeoting  letters  testamentary,  letters  of  administration,  or  letters 
of  guardianship,  or  suspending  or  removing  a  testamentary  trustee,  or 
modifying  or  otherwise  affecting  any  other  decree,  must  be  plainly  noted  at 
the  end  or  in  the  margin  of  the  record  of  the  will,  letters,  or  original  decree, 
with  a  reference  to  the  book  and  page  where  the  subsequent  decree  is 
recorded.  The  books,  kept  as  prescribed  in  the  last  section,  appertain  to 
the  surrogate's  office,  and  must  be  open,  at  all  reasonable  times,  to  the 
inspection  of  any  person. 

g  2600.  A  surrogate  must  carefully  file  and  preserve  in  his  office,  every 
deposition,  affidavit,  petition,  report,  account,  voucher,  or  other  paper, 
relating  to  any  proceeding  in  his  couit;  and  must  deliver  to  his  successor 
all  the  psipers  and  books  kept  by  him. 

g  2501.  The  surrogate  of  each  county,  except  New  York,  must,  at  his 
own  expense,  make  a  report  to  the  board  of  supervisors  of  the  county,  on 
the  first  day  of  each  annual  meeting  thereof,  containing  a  statement,  verified 
by  his  oath,  of  nil  fees  received  or  charged  by  him  for  services  or  expenses, 
pince  the  last  report,  and  of  all  disbursements  chargeable  against  the  same, 
or  to  the  county,  stating  particularly  each  item  thereof. 

g  2602.  The  surrogate  of  the  county  of  New  York  must,  at  his  own 
expen.se,  make  and  file  in  the  office  of  the  county  clerk,  a  like  report, 
between  the  first  and  twentieth  days  of  January  in  each  year. 

§  2603.  A  surrogate  who  admits  to  probate  the  will  of  a  person,  who 

was  not  a  resident  of  the  State  at  the  time  of  his  death ;  or  grants  original 

or  ancillary  letters  testamentary  upon  such  a  will,  or  original  or  ancillar^r 

ettei^  of  administration  upon  the  e§tate  of  such  a  person ;  must,  within  teie 
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dajs  thereafter,  transmit  to  the  secretary  of  State,  to  be  filed  in  his  oflSce,  a 
certified  copy  of  the  will  or  letters.  The  surrogitte^s  fees  for  making  the 
copy,  and  the  expenses  of  transmission,  must  be  audited  by  the  comptroller, 
and  paid  out  of  the  treasury  upon  his  warrant. 

ARTICLE  THIRD. 
Clerks  ;  Stenographers  ;  miscellaneous  Provisions. 

I  2504.  Surrogate's    court ;     when    to       {  2510.  Id. ;  surrogate  liable  for  his  acta. 

open.  2511.  Clerk,  etc.,  not  to  l>e  appraiser, 
2805.  "When  surrogate  lo  attend.  attorney,  etc. 

2906.  When  and  whore  court  held  by  2512.  Stenographer    for     rarrogate^s 

county  judge.  courts    in    New   York    and 

2307.  Seal.  Kings. 

2508.  Clerks  in  surrogate's  office.  2513.  Id.;  in  other  counties. 

2509.  Clerk  of  surrogates  court ;  how  2514.  Definition  of  expressions  used 

appointed ;  nis  powers.  in  this  chapter. 

§  2604.  The  surrogate's  court  is  always  open  for  the  transaction  of  any 
business,  within  its  powers  and  jurisdiction. 

§  2506.  [am^d  1881.]  The  surrogate  roust,  unless  prevented  by  sicknesa 
or  other  unavoidable  casualty,  attend  at  his  office  on  Monday  of  each  week, 
except  during  the  month  of  August,  or  where  Monday  is  a  public  holiday, 
on  the  following  Tuesday,  to  execute  the  powers  conferred  and  the  duties 
imposed  upon  him.  But  the  surrogate  ot  auy  county  may,  by  an  instrument 
in  writing,  under  his  hand,  filed  in  the  office  of  the  clerk  of  the  county  at 
least  twenty  days  before  the  first  day  of  January  in  any  year,  designate  a 
day  of  the  week,  other  than  Monday,  on  which  he  will  attend  at  his  office, 
or  a  month  other  than  August,  during  which  he  will  be  absent  therefrom, 
or  both  during  that  year;  and  where  the  county  judge  is  also  surrogate,  he 
is  not  required  to  attend  at  his  office  on  any  day  when  the  county  court  or 
the  court  of  sessions  is  sitting.  The  suiTogate  must  also  execute  the  duties 
of  his  office,  at  such  other  times  and  places,  within  his  county,  as  the  public 
convenience  requires.  The  surrogate  of  the  coujity  of  New  York  may  sign 
decrees,  letters  testamentary,  of  administration  and  guardianship,  and  orders 
to  show  cause,  during  the  month  of  August  or  such  other  month  as  he  shall 
designate  for  his  vacation  wherever  he  shall  be  passing  such  vacation  within 
the  State. 

§  2506.  The  surrogate's  court,  in  a  county  where  the  county  judge  is  also 
surrogate,  may  be  held  at  the  time  and  place  at  which  the  county  court  is 
held  ;  and,  in  that  case,  the  order  of  business  of  the  county  court,  the  court 
of  sessions,  and  the  surrogate's  court,  is  under  the  direction  of  the  county 
judge. 

§  2507.  The  surrogate's  court  has  a  seal,  of  which  the  surrogate  has 
charge. 

§  2508.  £ach  surrogate  may  appoint,  and  at  pleasure  remove,  as  many 
derks  for  his  office,  to  be  paid  by  the  county,  as  the  board  of  supervisors 
of  his  county,  or,  in  the  city  and  county  of  New  York,  the  board  of  alder- 
men, authorize  him  so  to  appoint.  The  board  of  supervisors  or  the  board 
of  aldermen,  as  the  case  requires,  must  fix  the  compensation  of  the  clerk  or 
derks  so  appointed ;  and  may  authorize  them,  or  either  of  them,  to  receive, 
for  their  or  his  own  use,  the  legal  fees  for  making  copies  of  any  record  or 
paper  in  the  office  of  the  surrogate.  A  surrogate  may  appoint,  and  at  pleas- 
ure remove,  as  manv  additional  clerks,  to  be  paid  by  him,  as  he  thinkf 
pixHMtr. 
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§  2509.  A  surrogate  may,  by  a  written  order,  filed  and  recorded  in  hia 
office,  and  which  he  may,  in  like  manner,  revoke  at  pleasure,  appoint  a  clerk 
enaployed  in  his  office  to  be  the  clerk  of  the  surrogate's  court.  The  clerk 
so  appointed  may  exercise  concurrently  with  the  surrogate  the  following 
powers  of  the  surrogate  : 

1.  He  may  certify  and  sign  as  clerk  of  the  court  any  of  the  records  of 
the  court,  including  the  certificate  specified  in  section  two  thousand  six 
hundred  and  twenty-nine  of  this  act,  and  the  records  and  papers  specified  in 
subdivision  ninth  of  section  two  thousand  four  hundred  and  eighty-one  of 
this  act. 

2.  He  may  issue  any  mandate,  to  which  a  party  is  entitled  as  of  course, 
either  unconditionally,  or  upon  the  filing  of  any  paper ;  and  may  sign,  as 
clerk  of  the  court,  and  affix  the  seal  of  the  court  to,  any  letters  or  mandate, 
issued  from  the  court. 

3.  He  may  certify,  in  the  manner  prescribed  by  chapter  ninth  of  this  act, 
a  copy  of  any  paper,  required  or  permitted  by  law  to  be  filed  or  recorded  in 
the  surrogate's  office. 

4.  He  may  adjourn  to  a  definite  time,  not  exceeding  thirty  days,  any  mat- 
ter, when  the  surrogate  is  absent  from  his  office,  or  unable,  by  reason  of 
other  engagements,  to  attend  to  the  same. 

6.  He  may  take  the  acknowledgment  or  proof  of  any  instrument,  to  be 
used  or  filed  in  the  court  of  which  he  is  clerk. 

The  surrogate  may  prohibit  the  clerk  from  exercising  any  power  specified. 
in  this  section,  but  the  prohibition  does  not  affect  the  validity  of  any  act  of 
the  clerk  done  in  disregard  of  the  prohibition. 

g  2510.  A  surrogate,  hereafter  elected  or  appointed,  and  the  sureties  in 
bis  official  bond,  are  liable  for  any  act  of  the  clerk  of  the  surrogate's  court 
ID  the  discharge  of  his  official  duties,  during  the  surrogate's  term  of  office, 
as  if  the  act  was  performed  by  the  surrogate.  The  surrogate  may  take 
security  from  the  clerk,  to  indemnify  him  against  the  liability  created  by 
this  section. 

§  2511.  A  clerk,  or  otbef  person  employed  in  any  capacity,  in  a  surro- 
gate's office,  shall  not  act  as  appraiser,  as  attorney  or  counsel,  or  as  referee 
or  special  guardian,  in  any  matter  before  the  surrogate. 

§  2512.  The  s'urrogateof  each  of  the  counties  of  New  York  and  Kings 
nuBt  appoint,  and  may,  for  cause,  remove,  a  stenographer  for  his  court, 
>!vho  is  entitled  to  a  salary  fixed  by  law,  and  to  be  paid  as  the  salaries  of 
clerks  in  the  surrogate's  office  are  paid. 

§  2513., The  surrogate  of  each  county,  except  New  York  and  Kings, 
may,  in  his  discretion,  appoint,  and  at  pleasure  remove  a  stenographer  for 
bis  court,  who  shall  be  paid  a  reasonable  compensation,  certified  by  the  sur- 
rogate, in  every  case  in  which  he  takes  notes  of  testimony.  Such  compen- 
sation is  part  of  the  costs  of  the  proceedings. 

§  2514.  In  construing  the  provisions  of  this  chapter,  the  following  rules 
must  be  observed,  except  where  a  contrary  intent  is  expressly  declared  in 
the  provisions  to  be  construed,  or  plainly  apparent  from  the  context  there- 
of : 

1.  The  word,  ^  intestate,"  signifies  a  person  who  died  without  leaving  a 
valid  will ;  but  where  it  is  used  with  respect  to  particular  property,  it  signi- 
fies a  person  who  died  without  effectually  disposing  o£that  property  by  will, 
whether  he  left  a  will  or  not. 
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2.  The  word,  "  assets/*  signifies  personal  property  applicable  to  the  pay- 
ment of  the  debts  of  a  decedent. 

8.  The  word,  "  debts,*'  includes  every  claim  and  demand,  upon  which  a 
judgment  for  a  sum  of  money,  or  directing  the  payment  of  money,  could  be 
recovered  in  an  action ;  and  the  word,  "  creditor,"  includes  every  person 
having  such  a  claim  or  demand. 

4.  The  word,  "  will,"  signifies  a  last  will  and  testament,  and  includes  all 
the  codicils  to  a  will. 

6.  The  expression,  "  letters  of  administration,**  includes  letters  of  tempo- 
rary administration. 

6.  The  expression,  "  testamentary  trustee/'  includes  every  person,  except 
an  executor,  an  administrator  with  the  will  annexed,  or  a  guardian,  who  is 
designated  by  a  will,  or  by  any  competent  authority,  to  execute  a  trust 
created  by  a  will ;  and  it  includes  such  an  executor  or  administrator,  where 
he  is  acting  in  the  execution  of  a  trust  created  by  the  will,  which  is  separ- 
able from  his  functions  as  executor  or  administrator. 

1.  The  word,  "  surrogate,"  where  it  is  used  in  the  text,  or  in  a  bond  or 
undertaking,  given  pursuant  to  any  provision  of  this  chapter,  includes  every 
oflScer  or  court  vested  by  law  with  the  functions  of  surrogate. 

8.  The  expression,  "  judicial  settlement,"  where  it  is  applied  to  an 
account,  signifies  a  decree  of  a  surrogate's  court,  whereby  the  account  is 
made  conclusive  upon  the  parties  to  the  special  proceeding,  either  for  all 
purposes,  or  for  certain  purposes  specified  in  the  statute  ;  and  an  account 
thus  made  conclusive  is  said  to  be  "judicially  settled.*' 

9.  The  expression,  "  intermediate  account,"  denotes  an  account  filed  in 
the  surrogate's  office,  for  the  purpose  of  disclosing  the  acts  of  the  person 
accounting,  and  the  condition  of  the  estate  or  fund  in  his  hands,  and  not 
made  the  subject  of  a  judicial  settlement. 

10.  The  expression,  '*  upon  the  return  of  a  citation,*'  where  it  is  used  in 
a  provision  requiring  an  act  to  be  done  in  the  surrogate's  court,  relates  to 
the  time  and  place  at  which  the  citation  is  returnable,  or  to  which  the  hear- 
ing is  adjourned ;  includes  a  supplemental  citation,  issued  to  bring  in  a 
party  who  ought  to  be,  but  has  not  been  cited  ;«and  implies  that,  before 
doing  the  act  specified,  due  proof  must  be  made,  that  all  persons  required 
to  be  cited  have  been  dulv  cited. 

]  1.  The  expression,  "  person  interested,**  where  it  is  used  in  connection 
with  an  estate  or  a  fund,  includes  every  person  entitled,  either  absolutely 
•r  contingently,  to  share  in  the  estate  or  the  proceeds  thereof,  or  in  the 
fund,  as  husband,  wife,  legatee,  next  of  kin,  heir,  devisee,  assignee,  grantee, 
or  otherwise,  except  as  a  creditor.  Where  a  provision  of  this  chapter  pre- 
scribes that  a  person  interested  may  object  to  an  appointoaent,  or  may  apply 
for  an  inventory,  an  account,  or  increased  security,  an  allegation  of  his 
interest,  duly  verified,  suffices,  although  his  interest  is  disputed ;  unless  he 
has  been  excluded  by  a  judgment,  decree,  or  other  final  determination,  and 
no  appeal  therefrom  is  pending. 

12.  The  term,  "  next  of  kin,"  includes  all  those  entitled,  under  the  provis- 
ions of  law  relating  to  the  distribution  of  personal  property,  to  share  in  the 
unbequeathed  residue  of  the  assets  of  a  decedent  after  payment  of  debts 
and  expenses,  other  than  a  surviving  husband  or  .wife. 

13.  The  expression,  "  real  property,"  includes  every  estate,  interest,  and 
right,  legal  or  equitable,  in  lands,  tenements,  or  hereditaments,  except  tbo&e 
which  are  determined  or  extinguished  by  the  death  of  a  person  seized  or 
possessed  thereof,  or  in  any  manner  entitled  thereto,  and  except  those  which 
are  declared  by  law  ,io  be  assets.     The  word,  "  inheritance,"  signifies  real 
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property,  as  defined  in  this  subdivision,  descended  as  prescribed  by  law. 
The  expression,  "personal  properly,"  signifies  every  kind  of  property, 
which  survives  a  decedent,  other  than  real  property  as  defined  in  this  sub- 
division, and  includes  a  right  of  action  conferred  by  special  statutory  pro- 
vision upon  an  executor  or  administrator. 

TITLE  n. 

Pfovisions  relating  generally  to  the  proceedings  in  surrogates^  courts^  and  to 

appeals  from  those  courts, 

Articlb  1.  Process,  and  service  thereof ;  appearance,  and  joinder  of  issae  ;  mis- 
cellaneous regulations  of  practice. 

2.  Hearing  ;  iiiclading  trial  by  jnry  and  reference. 

8.  Decrees  apd  orders  ;  and  the  enforcement  thereof.    Costs  and  fees. 

4.  Appeal. 

6.  Provisions  relating  generally  to  letters  ;  and  generally  to  executors, 
administrators,  guardians,  and  testamentary  trustees. 

ARTICLE  FIRST. 

PROCISS,  AND  SXRTICK  THEREOF ;   APPEARANCE,  AND  JoiNDER  OF  ISSUX  ;   MIS- 
CELLANEOUS Regulations  of  Practice. 

f  2515.  Process  ;  how  executed  and  re-  %  2527.  Id. ;   upon  infant,  etc. ;    addi- 

tumahle.  tional  requirement  in  certain 

2616.  Proceedings  to  be  commenced  cases. 

by  citation.  2528.  Appearance  ;    how     made,  and 

2517.  Id.;  within  the  statute  of  limi-  effect  thereof. 

tations.  %29.  Surrogate's  sou  not  to  practice 

2518.  Persons  constituling  a  class  ;  before  him. 

wben  to   be  cited ;   citation  2530.  Special   guardian ;  when  to  be 
when  some  are  unknown.  -  appointed. 

2519.  Contents  of  citation.  2531.  Notice   of   proceedings    to  ap- 

2520.  Citation  ;    how   served    within  point  special  guardian. 

the  State.  2532.  Proof    of    service   of   citation, 

2521.  Substitute  for  personal  service  subpoena,  etc. 

upon  a  resident.  2533.  Written  pleadings    may  be  re- 

2522.  Service  by  publication,  etc.  quired. 

2523.  Id. ;   upon    persons   unknown,  2534.  Verification  thereof. 

etc.  2535,2536.  l*ublication  of  citatim,  etc. 

2524.  Order  ;   when  and  how  made ;  2537.  Honey    paid    into    court    and 

contents  thereof.  securities    taken,    how    dis- 

2525.  What  time  required  for  delivery  posed  of. 

of  copy,  etc.  2638.  Certain  provisions  made  applic- 

2528.  Service  upon  a  corporation,  in-  able  to  proceedings  in  surro- 

fanc,  lunatic,  etc.  gate's  court.  ^ 

§  2516.  A  citation  or  other  mandate  of  a  surrogate's  court  must,  except 

where  it  is  otherwise  specially  prescribed  by  law,  be  made  returnable  before 

the  surrogate  from  whose  court  it  was  issued,  and  may  ^e  served  or  executed 

in  any  county.     A  warrant  of  attachment  must  be  directed  to  the  sheriff  of 

the  surrogate's  county  ;  who  may  execute  it  in  any  county,  and  must  con< 

rey  the  person  arrested  to  the  place  where  it  is  returnable. 

§  2616.  Except  in  a  case  where  it  is  otherwise  sp«  cially  prescribed  by 
liw,  a  special  proceeding  in  a  surrogate's  court  must  be  commenced  by  the 
service  of  a  citation,  issued  upon  the  presentation  of  a  petition.  But  upon 
the  presentation  of  the  petition,  the  court  acquires  jurisdiction  to  do  any 
act,  which  may  be  done  before  actual  service  of  the  citation. 

§  2517.  The  presentation  of  a  petition  is  deemed  the  commencement  of 
a  special  proceeding,  within  the  meaning  of  any  provision  of  tliis  act,  which 
limits  the  time  for  the  commencement  thereof.  .  But  in  order  to  entitle  the 
petitioner  to  the  benefit  of  this  section,  a  citation,  issued  upon  the  presenta- 
tion of  the  petition,  must,  within  sixty  days  thereafter,  be  served,  as  pre« 
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scribed  in  section  two  thousand  five  hundred  and  twenty  of  this  act,  upon 
the  adverse  party,  or  upon  cue  of  two  or  more  adverse  partiej',  who  gr« 
jo  ntly  liable,  or  otherwise  united  in  interest;  or,  within  the  same  time,  the 
first  publication  thereof  must  be  made,  pursuant  to  an  order  made  as  pre- 
scribed in  section  two  thousand  five  hundred  an  twenty-two  of  this  act. 

§  2618.  Where  it  is  prescribed,  in  any  provision  of  this  chapter,  that  a 
petition  must  pray  that  a  person,  or  that  creditors,  next  of  kin,  legatees, 
heirs,  devisees,  or  other  persons  constituting  a  class,  may  be  cited  for  any 
purpose,  all  those  persons  are  necessary  parties  to  the  special  proceeding. 
VVht're  persons  to  be  cited  constitute  a  class,  the  petitioner  must  set  forth, 
in  an  affidavit,  the  name  of  each  of  them,  unless  the  name,  or  part  of  the 
nnmc,  of  one  or  more  of  them  cannot,  after  diligent  inquiry,  be  ascertained 
by  him  ;  in  which  case,  that  fact  must  be  set  forth,  and  the  surrogate  must, 
thereupon,  inquire  into  the  matter.  For  the  purpose  of  the  inquiry,  he 
may,  in  bis  discretion,  issue  a  subpoena,  requiring  any  person  to  attend 
before  him  to  testify  respecting  the  matter.  If  he  is  satisfied,  upon  the 
allegations  of  the  petitioner,  or  after  making  the  inquiry,  that  the  name  of 
one  or  more  of  the  persons  to  be  cited,  cannot  be  ascertained  with  reason- 
able diligence,  the  citation  may  be  directed  to  that  person  or  those  persons, 
by  a  general  designation,  showing  his,  her,  or  their  connection  with  the 
decedent,  or  interest  in  the  property  or  matter  in  question ;  or  otherwise 
sufficiently  identifying  the  person  or  persons  intended.  A  citation,  thus 
directed,  has  the  same  force  and  effect,  as  if  it  was  directed  to  the  person 
or  persons  intended,  by  their  names  ;  and  where  the  person  or  persons  so 
intended  are  duly  cited,  in  any  manner  prescribed  by  law,  the  decree  binds 
them,  as  if  they  were  named  therein.  A  petition,  duly  verified,  is  deemed 
an  affidavit,  within  the  meaning  of  this  section. 

§  2619.  A  citation  must  be  made  returnable  upon  a  day  certain,  desig- 
nated therein,  not  more  than  four  months  after  the  date  thereof ;  and  must 
specify  whose  estate  or  what  subject-matter  is  in  question.  The  names  of 
ali  the  persons  to  be  cited,  as  far  as  they  can  be  ascertained,  roust  be  con. 
tained  in  the  citation.  Where  the  name,  or  part  of  the  name,  of  either  of 
them  cannot  be  ascertained,  that  fact  must  be  stated  in  the  citation. 

§  2520.  Except  where  special  provision  is  otherwise  made  by  law,  sor 
vice  of  a  citation,  within  the  State,  must  be  made  upon  an  adult  person,  oi 
an  infant  of  the  age  of  fourteen  years  or  upwards,  by  delivering  a  copy 
thereof  to  the  person  to  be  served,  or  by  leaving  a  copy  at  his  residence,  or 
the  place  where* he  sojourns,  with  a  person  of  suitable  age  and  discretion, 
under  such  circumstances,  that  the  surrogate  has  good  reason  to  believe 
that  the  copy  came  to  his  knowledge,  in  time  for  him  to  attend  at  the  return 
day.  A  citation  must  be  so  served,  if  within  the  county  of  the  surrogate, 
or  an  adjoining  county,  at  least  eight  days  before  the  return  day  thereof; 
if  in  any  other  county,  at  least  fifteen  days  before  the  return  day  ;  unless, 
in  either  case,  the  person  served,  being  an  adult,  and  not  incompetent, 
assents  in  writing  to  a  service  within  a  shorter  time.  Any  person,  although 
a  party  to  the  special  proceeding,  may  serve  a  citation. 

g  2521.  Where  it  appears,  by  affidavit,  to  the  satisfaction  of  the  surro- 
gate from  whose  court  a  citation  issued,  that  proper  and  diligent  effort  bus 
been  made  to  serve  it  upon  a  resident  of  the  State,  as  prescribed  in  the  last 
section ;  and  that  the  person  to  be  served  cannot  be  found,  or,  if  found, 
that  he  evades  service,  so  that  it  cannot  be  made ;  the  surrogate  may  make 
an  order,  directing  that  service  thei'eof  be  made,  as  prescribed  in  section 
four  hundred  and  thirty-six  of  this  act ;  and  the  provisions  of  that  section 
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and  of  section  four  hundred  and  thirty-seven  of  this  act,  relating  to  (hp  }»rr- 
▼ice  of  a  ^^unlUJons,  apply  to  the  Fervice  of  a  citation,  pursuant  lo  an  order 
made  as  prescribed  in  this  section. 

§  2522.  Tlie  surrogate,  from  whose  court  a  citation  is  i.  sued,  maj  make 
ail  order,  directing  the  service  thereof  without  the  State,  or  by  publication, 
ill  either  of  the  following  cases  : 

1.  Where  it  is  to  be  served  upon  a  foreign  corporation,  o  upon  a  person 
who  is  not  a  resident  of  the  State. 

2.  Where  the  person  to  be  served,  being  a  resident  of  the  State,  has 
departed  therefrom,  with  intent  to  defraud  his  creditors,  or  to  avoid  the 
service  of  process. 

3.  [arn^d  1881,J  Where  the  person  to  be  served,  whether  an  adult  or  an 
infant,  is  a  resident  of  the  State,  but  is  temporarily  absent  thertfrom. 

4.  Where  the  person  to  be  served  is  a  resident  of  the  State,  or  a  domestic 
corporation,  and  an  attempt  was  made  to  serve  a  citation,  issued  \from  the 
same  surrogate's  court,  upon  the  presentation  of  the  same  petiticn,  before 
the  expiration  of  the  limitation  applicable  to  the  enforcement  of  th^  claim 
set  forth  in  the  petition,  as  fixed  in  chapter  fourth  of  this  act ;  iti'I  the 
limitation  would  have  expired,  within  sixty  days  next  preceding  thespv^i^^f^- 
tiou  for  the  order,  if  the  time  had  not  been  extended  by  the  attempt  to 
serve  the  citation.         \ 

§  2523.  The  surrogate  may  also  make  an  order,  directing  the  serv'c^  of 
a  citatfon  without  the  State,  or  by  publication,  in  either  of  the  following 
cases : 

1.  Upon  a  party  to  whom  a  citation  is  directed,  either  by  his  full  name 
or  part  of  bis  name,  where  the  surrogate  is  satisfied,  by  affidavit,  tha^  the 
residence  of  that  party  cannot,  after  diligent  inquiry,  be  ascertained  by  the 
petitioner. 

2.  Upon  one  or  more  unknown  creditors,  next  of  kin,  legatees,  heirs  devi- 
sees, or  other  persons  included  in  a  class,  to  whom  a  citation  has  been 
directed,  designating  them  by  a  general  description,  as  prescribed  in  thii 
article. 

§2524.  [am'rf  1881.]  Where  an  order,  directing  the  service  of  a  citf 
tion  without  the  State,  or  by  publication,  is  made  as  prescribed,  in  either  <y 
the  last  two  sections,  the  party  applying  therefor  must  produce  proof,  b 
affidavit  or  otherwise,  to  the  satisfaction  of  the  surrogate,  that  the  case  i. 
one  of  those  specified  in  those  sections.  The  order  must  direct  that  service 
of  the  citation,  upon  the  person  named  or  described  in  the  order  be  mad 
by  publication  of  the  citation  in  two  newspapers,  designated  as  prescriber 
in  this  article,  for  a  specified  time,  which  the  surrogate  deems  reasonable 
not  less  than  once  in  each  of  six  successive  weeks  ;  or,  at  the  option  of  th< 
petitioner,  by  delivering  a  copy  of  the  citation,  without  the  State,  to  eacl 
person  so  named  or  described,  in  person,  and  if  the  person  to  be  served  ir 
an  infant  under  the  age  of  fourteen  years,  also  the  person  with  whom  he  i; 
Hojourning,  or,  if  the  service  is  made  upon  a  corporation,  to  an  officer  there 
of,  specified  in  section  four  hundred  and  thirty-one  or  four  hundred  anc 
thirty-two  of  this  act.  It  must  also  contain  either  a  direction  that,  on  oi 
before  the  day  of  the  first  publication,  the  petitioner  deposit,  in  a  specified 
po-t-office,  a  copy  of  the  citation  and  of  the  order,  contained  in  a  securely 
closed  post-paid  wrapper,  directed  to  the  person  to  be  served,  at  a  place 
specified  in  the  order,  and  if  the  person  to  be  served  is  an  infant  under  the 
age  of  fourteen  years,  a  further  copy,  likewise  contained  in  a  securely  closed 
pojit-paid  wrapper,  directed  to  the  person  with  whom  such  infant  is  sojourn* 
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iog,  or,  a  statement  that  the  surrogate,  being  satisfied,  by  the  affidavit  upon 
which  the  order  was  grunted,  that  tlie  peiitiouer  t-anuor,  with  roaiionable 
diligence,  ascertain  a  phice  or  places  where  the  person  to  be  served  would 
probably  receive  matter  transmitted  through  the  post-cffice,  dispenses  with 
the  deposit  of  any  papers  therein. 

§  2525.  [arn*d  1882.]  Where  service  is  made  by  delivering  a  copy  of 
the  citation  without  the  State,  pursuant  to  an  order  made  as  prescribijd  in 
the  last  section,  it  must  be  made  if  within  the  United  States,  at  least  ibirty 
days,  if  without  the  United  States,  at  least  forty  days,  before  the  return  day 
of  the  citation.  Proof  of  publication,  deposit  or  delivery  may  be  made  as 
prescribed  in  section  four  hundred  and  forty-four  of  this  act. 

§  2626.  Service  of  a  citation  must  be  made  upon  an  infant  under  the 
age  of  fourteen  years,  a  person  judi.cially  declared  to  be  incompetent  to 
manage  his  alTairs  by  reason  of  lunacy,  idiocy,  or  habitual  drunkenness,  or 
a  corporation,  in  the  manner  prescribed  for  personal  service  of  a  summons 
upon  such  a  person,  or  upon  a  corporation,  in  article  first  of  title  first  of 
chapter  fifth  of  this  act. 

§  2527.  Where  a  person,  cited  or  to  be  cited,  is  an  infant  of  the  age 
of  fourteen  years  or  upwards,  or  where  the  surrogate  has,  in  his  opinion, 
reasonable  grounds  to  believe,  that  a  person,  cited  or  to  be  cited,  is  an 
habitual  drunkard,  or  for  any  cause  mentally  incapable  adequately  to  pro- 
tect his  rignts,  although  not  judicially  declared  to  be  incompetent  to  manage 
his  affairs,  the  surrogxte  may,  in  his  discretion,  with  or  without <in  applica- 
tion therefor,  and  in  the  interest  of  that  persom,  make  an  order  requiring 
that  a  copy  oi:  the  citation  be  delivered,  in  behalf  of  that  person,  to  a  per- 
son designated  in  the  order  ;  and  that  service  of  the  citation  shall  not  be 
deemed  complete  until  such  delivery.  Where  the  person,  cited  or  to  be 
ciicd,  is  an  infant  under  the  age  of  fourteen  years,  or  a  person  judicially 
declared  to  be  incompetent  to  manage  his  affairs,  by  reason  of  lunacy, 
idiocy,  or  habitual  drunkenness,  and  the  surrogate  has  reasonable  ground  to 
believe  that  the  interest  of  the  person,  to  whom  a  copy  of  the  citation  was 
ilelivered,  in  behalf  of  the  infant  or  incompetent  person,  is  adverse  to  that 
of  the  infant  or  incompetent  person,  or  that,  for  any  reason,  he  is  not  a  fit 
person  to  protect  the  latter's  rights,  the  surrogate  may  likewise  make  such 
an  order ;  and  as  a  part  thereof,  or  by  a  separate  order,  made  in  like  man- 
ner at  any  stage  of  the  proceedings,  he  may  appoint  a  special  guardian  ad 
litem  to  conduct  the  proceedings  in  behalf  of  the  incompetent  peison,  to 
the  exclusion  of  the  committee,  and  with  the  same  powers,  and  subject  to 
the  same  liabilities,  as  a  committee  of  the  property. 

g  2528.  In  a  surrogate's  court,  a  party  of  full  age  may,  unless  he  has 
been  Judicially  declared  to  be  incompetent  to  manage  his  affairs,  prosecute 
or  defend  a  special  proceeding,  in  person  or  by  an  attorney  regularly 
Htliiiitted  to  practice  in  the  courts  of  record,  at  his  election ;  except  in  a 
piocceding  to  punish  him  for  a  contempt,  or  where  he  is  required  to  appear 
iti  person,  by  special  provision  of  law,  or  by  a  special  order  of  the  surro 
gate.  The  appearance  of  a  party,  against  whom  a  citation  has  been  issued, 
has  the  same  effect,  as  the  appearance  of  a  defendant,  in  an  action  brought 
in  the  t^upreme  court. 

§  2529.  A  surrogate's  father  or  son  shall  not  practice  or  be  employed  as 
Httomey  or  counsel,  in  any  case,  in  which  his  partner  or  clerk  is  prohibited 
by  lavr  from  so  practicing,  or  being  employed. 

$  2630.  Where  a  party,  who  is  an  infant,  does  not  appear  by  hia 


g§  2681-2635        MISCELLANEOUS  REGULATIONS.  46t 

eral  guardian  ;  or  where  a  party,  who  is  a  lunatic,  !diot«  or  hibirual  drunk- 
ard, does  not  appear  by  bis  committee,  the  surrogate  roust  appoint  a  com- 
petent and  responsible  person,  to  appear  as  special  guardian  for  that  party. 
Where  an  infant  appears  by  his  general  guardian,  or  where  a  lunatic,  idiot, 
or  habitual  drunkard,  appears  by  his  committee,  the  surrogate  must  inquire 
into  the  facts,  and  must,  in  like  manner,  appoint  a  special  guardian,  if  there 
is  any  ground  to  suppose  that  the  interest  of  the  general  guardian  or  com- 
mittee is  adverse  to  that  of  the  infant,  or  incompetent  person  ;  or  that,  for 
any  other  reason,  the  interests  of  the  tatter  require  the  appointment  of  a 
special  guardian.  A  person  can  not  be  appointed  such  a  special  guardian, 
unless  his  written  consent  is  filed,  at  or  before  the  time  of  entering  the 
order  appointing  him. 

§  2531.  Where  a  person,  other  than  the  infant,  or  the  committee  of  the 
incompetent  person,  applies  for  the  appointment  of  a  special  guardian,  as 
prescribed  in  the  last  section,  at  least  eight  days*  notice  of  the  application 
must  be  personally  served  upon  the  infant,  or  incompetent  person,  if  he  is 
within  .the  State,  and  also  upon  the  committee,  if  any,  in  like  manner  as  a 
citation  is  required  by  law  to  be  served.  But  except  in  a  case  specified  in 
title  fifth  of  this  chapter,  the  surrogate  may,  by  an  order  to  show  rause, 
prescribe  a  shorter  time,  and  direct  the  service  of  the  order  to  be  made  in 
such  a  manner  as  he  deems  proper.  The  application  may  be  made  at  the 
time  of  presenting  the  petition,  and,  in  that  case,  the  order  to  show  caus«; 
ma/,  in  the  surrogate's  discretion,  accompany  the  citation. 

g  2632.  Proof  of  service  of  a  citation,  or  a  subpoena  issued  from  a  sur- 
rogate's court,  must  be  made  in  the  manner  prescribed  by  law,  for  proof  of 
service  of  a  summons  issued  out  of  the  supreme  court.  In  every  other  case, 
proof  of  service  must  be  made  by  affidavit ;  o:',  where  the  person  served  is 
of  full  age  and  not  incompetent,  by  a  written  admission  signed  by  him, 
accompanied  with  proof,  by  affidavit  or  otherwise,  of  the  genuineness  of 
his  signature. 

§  2633.  The  surrogate  may,  at  any  time,  require  a  party  to  file  a  written 
petition  or  answer,  containing  a  plain  and  concise  statement  of  the  facts 
constituting  his  claim,  objection,  or  defence,  and  a  demand  of  the  decree, 
order,  or  other  relief,  to  which  he  supposes  himself  to  be  entitled.  The 
surrogate  may  require  the  petition  or  answer  to  be  verified,  and  a  copy 
thereof  to  be  served  upon  any  other  person  interested.  A  party  who  fails 
to  comply  with  such  a  requirement  may  be  treated  as  a  party  in  default. 
Eicept  where  such  a  requirement  is  made,  or  in  a  case  where  a  written 
petition  is  expressly  required  by  this  act,  a  petition,  or  the  answer  thereto, 
may  be  presented  orally ;  in  which  case,  the  substance  thereof  must  be 
entered  in  the  records  of  the  courts. 

§  2634.  The  provisions  of  sections  five  hundred  and  twenty-three,  five 
hundred  and  twenty-four,  five  hundred  and  twenty-five,  and  five  hundred 
and  twenty-six  of  this  act  apply  to  a  verification  made  pursuant  to  this 
chapter,  and  to  the  petition  or  other  paper  so  verified,  where  they  can  be  so 
applied  in  substance,  without  regard  to  the  form  of  the  proceeding. 

§  2636.  Where  a  provision  of  this  chapter,  or  an  order  made  pursuant 
to  such  a  provision,  directs  the  publication  of  a  citation,  notice,  or  other 
paper,  or  the  service  thereof  by  publication,  the  publication  must  be  made 
in  a  newspaper  published  in  the  county.  The  surrogate  may,  also,  in  hia 
discretion,  direct  the  publication  thereof  in  any  other  newspaper  published 
in  the  same  or  another  ooimty,  as  he  deems  proper,  for  the  purpose  of  giv 
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'^ST  notice  to  the  persons  intended  to  be  served  or  notified.  If  no  newspaper 
18  published  in  the  county,  the  citation,  notice,  or  other  paper,  must  be 
puhushed  in  the  newspaper  printed  at  Albany,  in  which  legal  notices  are 
required  by  law  to  be  published. 

g  2536.  In  either  of  the  following  cases,  a  citation,  notice,  or  other 
Tk&per,  directed  to  be  published  by  a  provision  of  this  chapter,  or  by  an 
order  made  pursuant  to  such  a  provision,  must,  in  addition  to  the  publica- 
tion thereof,  made  as  prescribed  in  the  last  section,  be  published  in  the 
newspaper  prmted  at  Albany,  in  which  legal  notices  are  required  by  law  to 
be  published : 

1.  Where  the  special  proceeding  is  instituted  in  the  surrogate's  court  of 
the  county  of  New  York,  or  of  the  county  of  Kings,  or  the  order  for  publi- 
cation is  made  by  the  surrogate  of  either  of  those  counties. 

2.  Where  the  special  proceeding  relates  to  the  estate  of  a  decedent,  and 
the  order  directs  the  additional  publication  therein.  Such  a  direction  may 
be  given,  in  the  discretion  of  the  surrogate,  where  the  person  upon  whom 
the  service  is  to  be  made,  or  to  whom  notice  is  to  be  given,  is  not  a  resident 
of  the  State.  But  where  it  affirmatively  appears,  from  the  papers  upon 
which  the  order  is  granted,  or  from  the  papers  then  on  file  in  tlio  surrogate's 
court,  relating  to  the  same  estate,  that  the  property  of  the  decedent,  or,  if 
the  special  proceeding  relates  to  a  portion  only  of  the  property,  that  the 
portion  to  which  it  relates,  does  not  exceed  two  thousand  dollars  in  value, 
1  he  order  may,  in  the  discretion  of  the  surrogate,  direct  the  publication 
required  by  this  section  to  be  made  gratuitously  ;  in  which  case,  that  newa- 
paper  must  make  the  publication  without  charge. 

§  2637.  [ani'd  1882.]  Where  a  statute  requires  the  payment  of  money 
into  the  surrogate's  court,  or  the  deposit  of  a  security,  for  the  payment  of 
money,  with  the  surrogate,  the  same  must  be  paid  to  or  deposited  with  the 
county  treasurer  of  the  county,  to  the  credit  of  the  fund,  or  of  the  estate,  or 
of  the  special  proceeding ;  unless  the  statute  contains  special  directions  for 
another  disposition  thereof.  Each  security,  so  deposited  with  the  county 
treasurer,  must  be  held  and  disposed  of  by  him,  subject  to  the  direction  of 
the  surrogate's  court ;  except  that  he  must,  unless  otherwise  so  directed, 
collect  the  principal  and  interest  secured  thereby.  All  money  collected  by, 
or  paid  to  the  county  treasurer,  as  prescribed  by  this  section,  must  be  held, 
managed,  invested  and  disposed  of  by  him,  in  like  manner  as  money  paid 
into  the  supreme  court  in  an  action  pending  therein.  The  regulations,  con- 
tained in  the  general  rules  of  practice,  as  specified  in  section  seven  hundred 
and  fourty-four  of  this  act,  and  the  provisions  of  title  third  of  chapter 
eighth  of  this  act,  apply  to  money  paid  to  and  securities  deposited  with  tlio 
county  treasurer,  as  prescribed  in  this  section ;  except  that  the  surrogate's 
court  exercises,  with  respect  thereto,  or  with  respect  to  security,  in  which 
any  of  the  money  has  been  invested,  or  upon  which  it  has  been  loaned,  the 
power  and  authority  conferred  upon  the  supreme  court  by  section  seven  hun- 
dred and  forty  seven  of  this  act. 

^  2E38.  Except  where  a  contrary  intent  is  expro^sed  in,  or  plainly 
implied  from  the  context  of,  a  provision  of  this  chapter,  the  following  por« 
tions  of  this  act,  to  wit :  title  first,  and  articles  third  and  fourth  of  titl« 
sixth,  of  chapter  eighth,  and  articles  first  and  second  of  title  third  of  chap- 
ter ninth,  apply  to  surrogates'  courts  and  to  the  proceedings  therein,  so  far 
as  they  can  be  applied  to  the  substance  and  subject-matter  of  a  proceeding, 
without  regard  to  its  form. 
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ARTICLE  SECOND. 

HiAKINO  ;   INCLUDING  TlUlL  BY  JURT   AND  RSFSRINOI. 

i  2538.  Testimony  of  aged,  sick,  or  in-  f  8544.  Beqnort,  etc.,  does  not  disqoAli 

fiiTO  witnesB.  fy,  «tc.,  witness. 

2640.  Id.:  in  another  county.  2545.  Exceptions  upon  a  tnal. 

2641.  Duty  of  stenographer.  2546.  8urrogaU3  may  refer  question  of 
2542.  How  minuteis  of  testimony  au-  fact,  or  account. 

thenticated.  2547.  Trial  by  jury  ;  wtien  ordered. 

2548   Id  •    to   be   bonnd  in  volumes,  2548.  Id.;  how  reviewed. 

etc.  2549.  Appeal  from  order  thereupon* 

§  2639.  Upon  the  application  of  a  party  to  a  special  proceeding,  and 
upon  proof,  by  affidavit,  to  the  satisfaction  of  the  surrogate,  that  the  testi- 
mony of  a  witness  in  his  county,  who  is  so  aged,  sick,  or  infirm,  as  to  be 
unable  to  attend  before  him  to  be  examined,  is  material  and  necessary  to 
the  applicant,  the  surrogate  must,  where  the  special  proceeding  was  institu- 
ted to  procure  the  probate  or  revocation  of  probate  of  a  will,  and,  in  any 
other  case,  may,  in  hid  discretion,  proceed  to  the  place  where  the  witness  is, 
and  tho-e,  as  in  open  court,  take  his  examination.  Such  a  notice  of  the 
time  and  place  of  taking  the  examination,  as  the  surrogate  prescribes,  must 
be  given,  by  the  party  applying  therefor,  to  each  other  party,  except  a  party 
who  has  failed  to  appear  as  required  by  the  citation.  The  surrogate  may 
also,  in  his  discretion,  require  notice  to  be  given  to  any  other  person  inter- 
ested. 

§2640.  [€tm^d  1881.]     In  a  case  specified  in  the  last  section,  except 
that  the  witness  is  in  another  county,  where  the  witness  is  a  subscribing 
witness  to  a  will,  if  the  surrogate  has  good  reason  to  believe  that  the  witness 
cannot  attend  before  him,  within  a  reasonable  time,  to  which  the  hearing 
may  be  adjourned,  he  may  make  an  order,  directing  that  the  witness  be 
examined  before  the  surrogate  of  the  county  in  which  he  is,  specifying  a 
day,  on  or  before  which  a  certified  copy  of  the  order  must   be  delivered  to 
the  latter  surrogate ;  and  directing  notice  of  the  examination  lo  be  given  to 
Buch  persons,  and  in  such  manner  as  he  thinks  proper.  A  copy  of  the  order, 
attested  by  the  seal  of  the  surrogate's  court,  must  be  transmitted,  by  him, 
to  the  surrogate  designated  in  the  order,  together  with  the  original  will 
where  the  testimony  relates  to  the  execution  of  a  written  will.     The  latter 
surrogate  must  thereupon,  on  the  day  specified  in  the  order,  or  on  another 
dav  to  which  he  may  adjourn  the  examination,  take  the  examination  of  the 
witness,  as  if  he  possessed  original  jurisdiction  of  the  special  proceeding. 
The  examination  after  it  is  reduced  to  writing,  and  subscribed  by  the  wit- 
ness or  otherwise  duly  authenticated,  together  with  a  statement  of  the  pro- 
ceedings upon  the  execution  of  the  order,  must  be  certified  by  the  surrogate 
taking  the  examination,  attested  by  the  seal  of  his  court,  and  returned  with- 
out delay,  with  the  original  will,  if  any,  to  the  surrogate  who  directed  the 
examination,  by  whom  all  those  papers  must  be  filed.     And  in  the  other 
cases  named  in  said  section  two  thousand  five  hundred  and  thirty-nine  he 
may  appoint  a  referee  to  take  the  testimony,  who  shall  report  the  same  to 
the  said  surrogate.     An  examination  so  taken  has  the  same  effect  as  if  it 
was  taken  before  the  latter  surrogate. 

&  2641.  The  stenographer  of  a  surrogate's  court  must,  under  the  direc- 
tion of  the  surrogate,  take  full  stenographic  notes  of  all  proceedings, 
in  which  oral  proofs  are  given,  except  where  the  surrogate  otherwise 
directs.  The  testimony  must  be  legibly  written  out  at  length  by  him,  from 
his  notes ;  and  the  minutes  thereof,  as  so  written  out,  must,  after  being 
authenticated,  as  prescribed  in  the  next  section,  be  filed  in  the  surrogate's 
ofllet. 
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g  2642.  [am'd  1881.]  The  minutes  of  testimony,  written  out  as  pre- 
scribed HI  the  last  section,  or  taken  bj  the  surrogate,  or  under  his  direction, 
while  the  witness  is  testifying,  must,  before  being  filed,  be  authenticated 
by  the  signature  of  the  stenographer,  referee,  the  surrogate  or  the  clerk  of 
the  surrogate's  court,  as  the  case  may  be,  to  the  effect  that  they  are  correct 

§  2543.  lu  the  city  and  county  of  New  York,  in  the  county  of  Kings, 
and  in  any  other  county  where  the  supervisors  so  direct,  the  minutes  of  tes- 
timony written  out  by  the  stenographer  must  be  bound,  at  the  expense  of 
the  county,  in  volumes  of  convenient  size  and  shape,  indorsed  "  Stenogra- 
phic minutes,"  and  numbered  consecutively.  Upon  the  record  of  a  decree 
made  in  any  contested  matter,  the  surrogate  must  cause  to  he  made  a  min- 
ute, referring  to  each  volume  of  the  stenographic  minutes,  and  to  the  pages 
thereof,  containing  any  testimony  relating  to  the  matter. 

§  2544;  A  person  is  not  disqualified  or  excused,  from  testifying  respect- 
ing tlie  execution  of  a  will,  by  a  provision  therein,  whether  it  is  beneficial 
to  him  or  otherwise. 

§  2545.  All  exception  may  be  taken  to  a  ruling  by  a  surrogate,  upon 
the  trial  by  him  of  an  issue  of  fact,  including  a  finding,  or  a  refusal  to  find, 
upon  a  question  of  fact,  in  a  case  where  such  an  exception  may  be  taken  to 
a  rilling  of  the  court  upon  a  trial,  without  a  jury,  of  an  issue  of  fact,  as 
prescribed  in  article  third  of  title  first  of  chapter  tenth  of  this  act.  The 
provisions  of  that  article,  relating  to  the  manner  and  effect  of  taking  such 
an  exception,  and  the  settlement  of  a  case  containing  the  exceptions,  apply 
to  such  a  trial  before  a  surrogate  ;  for  which  purpose,  the  decree  is  regarded 
as  a  judgment,  and  notice  of  an  exception  may  be  filed  in  the  surrogate's 
olfice.  Upon  such  a  trial,  the  surrogate  must  file  in  his  office  his  decision 
i;i  writing,  which  must  state,  separately,  the  facts  found  and  the  conclusions 
of  law.  Either  party  may,  upon  the  settlement  of  a  case,  request  a  finding 
upon  any  question  of  fact,  or  a  ruling  upon  any  question  of  law ;  and  an 
exception  may  be  taken  to  such  a  finding  or  ruling,  or  to  a  refusal  to  find 
or  rule  accordingly.  An  appeal  from  a  decree  or  an  order  of  a  surrogate's 
court  brings  up  for  review,  by  each  court  to  which  the  appeal  is  carried, 
each  decision,  to  which  an  exception  is  duly  taken  by  the  appellant,  as  pre- 
scribed in  this  section.  But  such  a  decree  or  order  shall  not  be  reversed, 
for  an  error  in  admitting  or  rejecting  evidence,  unless  it  appears  to  the 
appellate  court  that  the  exceptant  was  necessarily  prejudiced  thereby. 

§  2546.  [am'd  1881,  1887,  1889.]  In  a  special"  proceedinR,  otber 
than  one  instituted  for  probate  or  revocation  of  probate  of  a  will,  the 
surrogate  may,  in  his  discretion,  appoint  a  referee  to  take  and  report 
to  the  surrogate,  the  evidence  upon  the  facts,  or  upon  a  specific  ques- 
tion of  fact ;  to  examine  an  account  rendered  ;  to  hear  and  determine 
all  questions,  arising  upon  the  settlement  of  such  an  account,  which 
the  surrogate  has  power  <o  determine;  and  to  make  a  report  thereon, 
subject,  however,  to  confirmation  or  modification  by  the  surrogate. 
Such  a  referee  has  the  same  power,  and  is  entitled  to  the  same  com- 
pensation as  a  referee  appointed  by  the  supreme  court,  for  the  trial  of 
an  issue  of  fact  in  an  action  ;  and  the  provisions  of  this  act,  applicable 
to  a  reference  by  the  supreme  court,  apply  to  a  reference,  made  as 
prescribed  in  this  section,  so  far  as  they  can  be  applied  in  substance 
without  regard  to  the  form  of  the  proceeding.  The  surrogate  of  the 
county  of  New  York  may,  on  the  written  consent  of  all  the  parties 
appearing  in  a  probate  case,  appoint  a  referee,  or  may,  in  his  discre- 
tion, direct  an  assistant  to  take  and  report  the  testimony,  but  without 
authority  to  pass  upon  the  iHsues  involved  therein. 

§  2547.  [am'd  1886.]  The  surrogate  may,  in  his  discretion,  make 
an  order  directing  the  trial  by  jury,  at  a  circuit  court  to  be  held 
within  the  county,  or  in  the  county  court  of  the  county,  of  any  contro- 
verted question  of  fact  arising  in  a  special  proceeding  for  the  dis^posi- 
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tiou  of  the  real  property  of  a  decedent,  jjs  deSL'iibed  in  title  fiftii  of 
this  chu>tdr.  The  order  must  state  distinctly  and  .plainly  ench  Question  a4 
fact  to  be  tried,  and  it  is  the  only  authority  needed  for  the  trial.  The  sur- 
rogate of  the  county  of  New  York  may,  in  his  discretion,  make  an  order 
transferring  to  the  court  of  common  pleas  for  the  city  and  county  of  New 
Tork  any  special  proceeding  for  the  probate  of  a  will  pending  before  him, 
or  in  the  court  over  which  he  presides,  and  thereupon  the  issues  of  fact 
•arising  in  such  proceeding  shall  be  heard  and  determined  by  said  court  of 
cgmmon  pleas.  The  order  transferring  such  proceeding  is  the  only  author- 
ity necessary  for  the  trial  in  the  said  court  of  common  pleas  of  such  issues 
of  fact.  Such  issues  of  fact  shall  be  tried  by  jury,  and  the  verdict  can  be 
reviewed  only  by  a  motion  for  a  new  trial  upon  the  minutes  of  the  judge. 
Such  motion  must  be  made  within  ten  days  after  the  verdict  is  rendered. 
A  new  trial  may  be  granted  upon  exceptions,  or  because  the  verdict  was 
rendered  upon  insufficient  evidence,  or  is  against  the  evidence  or  weight  of 
evidence.  An  appeal  lies  to  the  general  term  of  the  court  of  common 
pleas  from  the  order  granting  or  refusing  a  new  trial ;  and  from  the  order 
of  the  general  term  affirming  an  order  refusing  a  new  trial  an  appeal  lies  to 
the  court  of  appeals.  An  appeal  must  be  taken  by  serving  written  notice 
of  appeal  upon  the  clerk  of  the  court,  and  upon  the  att^ney  for  the 
respondent,  within  ten  days  after  the  service  upon  the  attorney  for  the 
appejlant  of  the  order  appealed  from,  and  of  written  notice  of  the  entry 
thereof.  The  appeal  shall  be  heard  upon  a  case  containing  all  the  evi- 
dence ;  and  an  error  in  the  admission  or  the  exclusion  of  evidence,  or  i^ 
any  other  ruling  or  direction  of  the  judge  upon  the  trial  may,  in  the  discre- 
tion of  the  court,  be  disregarded  if  substantial  justice  does  not  require  that 
there  should  be  a  new  trial.  If  a  motion  to  set  aside  the  verdict  be  not 
made,  or  if  at  the  termination  of  the  proceedings  for  its  review  the  verdict, 
is  sustained,  the  court  of  common  pleas  shall  certify  to  the  surrogate's 
court  the  verdict,  which  shall  be  final  and  conclusive  upon  the  parties  to 
the  litigation  and  their  privies.  Thereafter  all  proceedings  relating  to  the 
will  and  to  the  estate  of  the  decedent  shall  be  had  in  the  surrogate's  court. 
The  original  will  shall  be  returned  to  the  surrogate's  court  at  the  time  the 
Terdict  is  certified  thereto.  The  costs  shall  be  taxed  in  the  surrogate's  court, 
and  shall  be  the  same,  and  shall  be  awarded  in  the  same  manner  as  if  the 
proceedings  had  been  heard  by  the  surrogate. 

§  2548.  {arri'd  1886.]  A  trial  by  jury  pursuant  to  an  order  made 
in  a  proceeding  for  the  disposition  of  the  real  property  of  a  decedent, 
made  as  prescribed  in  the  last  section,  can  be  reviewed,  in  the  first 
instance,  only  upon  a  motion  for  a  new  trial.  A  new  trial  may  be  granted 
by  the  surrogate  or  the  court  in  which  the  trial  took  place,  or,  if  it  took 
place  at  the  circuit  court,  by  the  supreme  court,  in  a  case  where  a  new  trial 
•f  specific  questions  of  fact,  tried  by  a  jury  pursuant  to  an  order  for  such 
trial,  made  in  an  action,  would  be  granted.  The  verdict  of  the  jury  must 
be  certified  to  the  surrogate's  court  by  the  clerk  of  the  court  in  which  the 
trial  took  place. 

§  2549.  An  appeal  may  be  taken  from  an  order,  made  upon  a  motion  for 
a  new  trial,  as  prescribed  in  the  last  section,  as  if  the  order  had  been  made 
in  an  action,  and  with  like  effect.  Costs  of  such  an  appeal  may  be  awarded 
by  the  appellate  court,  as  if  the  appeal  was  from  an  order  or  decree  of  the 
surrogate's  court. 

ARTICLE  THIRD. 

Decrseb  and  Orders  ;  and  the  Enforcement  thereof.    Costs  and  Fees. 

{  2550.  Definition  of  "Unal  order,"  etc.  2556.  Deftnition  of  "  order;"  how  en- 

2551.  Decree  settling  an  account,  to  2557-2561.  Costs.  [forced. 

contain  summary  thereof.  2562.  Additional  allowance  in  settling 

2552.  Decree   or    order ;    when   evi-  accounts.  [property. 

dence  of  assets.  [eted.  2663.  Allowance   upon   sale   of    real 

2658.  Decree  for  money;  how  aock-  2564.  Id.;  no  commiasionB  allowed. 

'W^  2566.  Enforcement  of  decree.  2565-2567.  Feea. 
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'  §  2650.  The  final  determination  of  the  rights  of  the  parties  to  a  special  pro- 
ceeding  in  a  surrogate's  court,  is  styled,  indifferently^a  final  order,or  a  decree. 

§  2561.  Each  decree,  whereby  an  account  is  judicially  settled,  must  con- 
tain, in  the  body  thereof,  a  summary  of  the  account  as  settled ;  or  mast 
refer  to  such  a  summary,  which  must  be  recorded  in  the  same  book,  and  is 
deemed  a  part  of  the  decree. 

§  2662.  A  decree,  directing  payment  by  an  executor,  admininistrator,  or 
testamentary  trustee,  to  a  creditor  of,  or  a  person  interested  in,  the  estate 
or  fund,  or  an  order,  permitting  a  judgment  creditor  to  issue  an  /execution 
against  an  executor  or  administrator,  is,  except  upon  an  appeal  tberefrom, 
conclusive  evidence  that  there  are  sufficient  assets  in  his  hands,  to  satisfy 
the  sum  which  the  decree  directs  him  to  pay,  or  for  which  the  order  permits 
the  execution  to  issue. 

§  2653.  Where  a  decree  directs  the  payment  of  a  sum  of  money  into 
court,  or  to  one  or  more  persons  therein  designated,  the  surrogate,  or  the 
clerk  of  the  surrogate's  court,  must,  upon  payment  of  his  fees,  furnish  to 
any  pers^i  applying  therefor,  one  or  more  transcripts,  duly  attested,  stat- 
ing all  the  particulars,  with  respect  to  the  decree,  which  are  required  by  law 
to  be  et4tered  in  the  clerk's  docket-book,  where  a  judgment  for  a  sum  of 
money  is  rendered  in  the  supreme  court,  so  far  as  the  provisions  of  law, 
directing  such  entries,  are  applicable  to  such  a  decree.  Each  county  clerk 
to  whom  such  a  transcript  is  presented,  must,  upon  payment  of  his  fees, 
immediately  file  it,  and  docket  the  decree  in  the  appropriate  docket-book, 
kept  in  his  office,  as  prescribed  bylaw  for  docketing  a  judgment  of  the 
supreme  court.  The  docketing  of  such  a  decree  has  the  same  force  and 
effect,  the  lien  thereof  may  be  suspended  or  discharged,  and  the  decree  may 
be  assigned  or  satisfied,  as  if  it  was  such  a  judgment. 

§  2554.  A  decree,  directing  the  payment  of  a  sum  of  money  into  court, 
or  to  one  or  more  parties,  may  be  enforced  by  an  execution  against  the  prop- 
erty of  the  party  directed  to  make  the  payment.  The  execution  must  be 
issued  by  the  surrogate,  or  the  clerk  of  the  surrogate's  court,  under  the  seal 
of  the  court,  and  must  be  made  returnable  to  the  court.  In  all  other 
respects,  the  provisions  of  this  act,  relating  to  an  execution  against  the 
property  of  a  judgment  debtor,  issued  upon  a  judgment  of  the  supreme 
court,  and  the  proceedings  to  collect  it,  apply  to  an  execution  issued  from 
the  surrogate's  court,  and  the  collection  thereof,  the  decree  being,  for  that 
purpose,  regarded  as  a  judgment ;  except  that  the  proceedings  prescribed 
in  title  twelfth  of  chapter  seventeenth  of  this  act,  if  founded  upon  such  a 
decree,  must  be  taken,  as  if  the  decree  was  a  judgment  of  the  county  court^ 
or,  in  the  city  of  New  York,  of  the  court  of  common  pleas. 

§  2565.  In  either  of  the  following  cases,  a  decree  of  a  surrogate's  court, 
directing  the  payment  of  money,  or  requiring  the  performance  of  any  other 
act,  may  be  enforced,  by  serving  a  certified  copy  thereof  upon  the  party 
against  whom  it  is  rendered,  or  the  officer  or  person  who  is  required  there- 
by, or  by  law,  to  obey  it ;  and  if  he  refuses  or  willfully  neglects  to  obey  it, 
by  punishing  him  for  a  contempt  of  court:  1.  Where  it  cannot  be  enforced 
by  execution,  as  prescribed  in  the  last  section.  2.  Where  part  of  it  can- 
not be  so  enforced  by  execution  ;  in  which  case,  tHe  part  or  parts,  which 
cannot  be  so  enforced,  may  be  enforced  as  prescribed  in  this  section.  8. 
Where  an  execution,  issued  as  prescribed  in  the  last  section,  to  the  sheriff 
of  the  surrogate's  county,  has  been  returned  by  him  wholly  or  partly  unsat- 
ivsfied.  4.  Where  the  delinquent  is  an  executor,  administrator,  guardian,  or 
testamentary  trustee,  and  the  decree  relates  to  the  fund  or  estate,  in  which 
CMse,  the  surrogate  may  enforce  the  decree  as  prescribed  in  this  section, 
eitlier  without  issuing  an  execution,  or  after  the  return  of  an  execution,  as  he 
thinks  proper.  If  the  delinquent  has  given  an  official  bond,  his  imprisonment 
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by  virtue  of  proceedings  to  punish  him  for  a  contempt,a8  prescribed  in  this  sec- 
tion, or  a  levy  upon  his  property  by  virtue  of  an  execution,  issued  as  prescribed 
in  the  last  section,  does  not  bar,  suspend,  or  otherwise  affect  an  action 
against  the  sureties  in  his  official  bond. 

§  2656.  A  direction  of  a  surrogate's  court,  made  or  entered  in  writing,  and 
not  included  m  a  decree,  is  styled  an  order.  It  may  be  enforced  in  like  man- 
ner as  a  similar  order,  made  by  the  supreme  court  in  an  action ;  and  the  costs 
are  the  same  as  upon  such  an  order,  and  may  be  collected  in  like  manner. 

§  2567.  Except  where  special  provision  is  otherwise  made  by  law,  costs, 
awarded  by  a  decree,  may  be  made  payable  by  the  party  personally,  or  out 
of  the  estate,  or  fund,  as  justice  requires ;  but  costs,  other  than  actual 
expenses,  cannot  be  awarded  to  be  paid  out  of  an  estate  or  fund,  which  is 
less  than  one  thousand  dollars  in  amount  or  value. 

§  2668.  The  award  of  costs  in  a  decree,  is  in  the  discretion  of  the  surro- 
gate, except  in  one  of  the  following  cases : 

1 .  Where  special  directions,  respecting  the  award  of  costs,  are  contained  in 
a  judgment  or  order,  made  upon  an  appeal  from  the  surrogate's  d^ermina- 
tion,  or  upon  a  motion  for  anew  trial  of  questionsof  fact  tried  by  a  jury  ;  m  ei- 
tlier  of  which  cases,  costs  must  be  awarded  according  to  those  directions. 

2.  When  a  question  of  fact  has  been  tried  by  a  jury  ;  in  which  case, 
unless  it  is  within  the  foregoing  subdivision,  the  decree  must  award  costs 
to  the  successful  party. 

S.  [arn'd  1881. J  When  the  decree  is  made  upon  a  contested  application 
for  probate,  or  revocation  of  probate  of  a  will,  costs,  payable  out  of  the 
estate  or  otherwise,  shall  not  be  awarded  to  an  unsuccessful  contestant  of 
the  will,  unless  he  is  a  special  guardian  for  an  infant,  appointed  by  the 
surrogate,  or  is  named  as  an  executor  in  a  paper  propounded  by  him,  in 
good  faith,  as  the  last  will  of  the  decedent ;  but  the  surrogate  may  order  a 
copy  of  the  stenographer's  minutes  to  be  furnished  to  the  contestant's  coun- 
sel, and  charge  the  expense  thereof  to  the  estate  if  he  shall  be  satisfied  that 
the  contest  is  made  in  good  faith. 

§  2669.  Costs,  when  awarded  by  a  decree,  include  all  disbursements  of 
the  party  to  whom  they  are  awarded,  which  might  be  taxed  in  the  supreme 
court.  The  sum  allowed  for  costs  must  be  fixed  by  the  surrogate,  and 
inserted  in  the  decree. 

§  2560.  Where  a  question  of  fact  has  been  tried  by  a  jury,  the  costs,  award- 
ed against  the  nnsuccessful  party,  are  the  same  as  the  taxable  costs  of  an  ac- 
tion in  the  supreme  court  The  costs  of  an  appeal,  where  they  are  awarded  in 
a  surrogate's  court,  are  the  same  as  if  they  were  awarded  in  the  supreme  court. 

§  2661.  In  a  case  other  than  one  of  those  specified  in  the  last  section, 
the  surrogate,  upon  rendering  a  decree,  may,  in  his  discretion,  fix  such  a 
sum,  to  be  allowed  as  costs,  in  addition  to  the  disbursements,  as  he  deems 
reasonable,  not  exceeding,  where  there  has  not  been  a  contest,  |26,  or 
where  there  has  been  a  contest,  ^70,  and,  in  addition  thereto,  where  a  trial 
or  hearing  upon  the  merits  before  the  surrogate  necessarily  occupies  more 
than  two  days,  $10  for  each  additional  day;  and  where  a  motion  for  a  new 
trial  is  made  before  the  surrogate,  if  it  is  granted,  $70  ;  if  it  is  denied,  $40. 

§2662.  [am*(]?  1881.]  In  addition  to  the  sum  specified  in  the  last  two  sec- 
tions, thesurrogate  may,  in  his  discretion,  allow  to  an  executor,  administrator, 
guardian,  or  testamentary  trustee,  uponn  judicial  settlement  of  his  account  or 
on  an  intermediate  accounting  required  by  th9Surro<:ratc,such  a  sumas  thesur- 
rogate deems  reasonable,  for  his  counsel  fees  and  other  expenses,  not  ex- 
ceeding $10,  for  each  day  occupied  in  the  trial,  and  necessarily  occupied  in 
preparing  his  account  for  settlement,  and  otherwise  preparing  for  the  trial. 

§  2663.  Upon  the  disposition  of  real  property  of  a  decedent  as  pre- 
f^ib^   hi  titU  fifth  •!  this  chapter,  the  executor,  administrator  or  freo- 
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holder,  disposing  of  the  property,  must  be  allowed  by  the  surrogate,  out  of 
the  proceeds  of  the  sale  brought  into  court,  his  expenses ;  and  he  may  be: 
allowed,  out  of  the  proceeds,  a  reasonable  sura  for  his  own  services,  not. 
exceeding  five  dollars  for  each  day,  actually  and  necessarily  occupied  b} 
him  in  disposing  of  the  property,  and  such  a  further  sum  as  the  surrogate 
thinks  reasonable,  for  the  necessary  services  of  his  attorney  and  counsel 
therein. 

g  2564.  The  allowances,  specified  in  the  last  section,  are  in  lieu  of  com- 
missions. 

§  2565.  An  appraiser  is  entitled,  in  addition  to  his  actual  expenses,  to  a 
sum,  to  be  fixed  by  the  surrogate,  not  exceeding  five  dollars  for  each  day, 
actually  and  necessarily  occupied  by  him,  in  making  the  appraisal  or  inven- 
tory. The  number  of  days'  eervices,  and  the  expenses,  if  any,  must  be 
proved  by  the  affidavit  of  the  appraiser ;  and  the  sums  payable  therefor 
taxed  by  the  surrogate,  and  paid  by  the  executor  or  administrator. 

§  2566.  Each  other  officer,  including  a  referee,  and  each  witness,  is 
entitled  to  the  same  fees,  for  his  services  and  for  travelling,  as  he  is  allowed 
for  like  services  in  the  supreme  court. 

§  2667.  A  surrogate  shall  not  charge  or  receive  any  fee,  except  as  foL 
lows : 

1.  Where,  in  a  case  prescribed  by  law,  or  in  any  other  case,  upon  the 
application  of  a  party,  he  goes  to  a  place,  other  than  his  office,  or  the  court 
room  where  he  is  required  to  hold  court,  in  order  to  take  testimony,  he  may 
charge,  and  receive  to  his  own  use,  ten  cents  for  each  mile  for  going,  and 
the  same  sum  for  returning. 

2.  He  must  charge,  and  receive  to  the  use  of  the  county,  for  a  copy  of  a 
paper,  ten  cents  for  each  folio,  except  where  the  board  of  supervisors  have 
allowed  his  clerk  to  receive  fees  for  his  o'vq  use ;  and  in  that  case,  his  clerk 
may  charge  and  receive  the  same  feei 

ARTICLE  FOURTH. 
Appeal. 

f  ©68.  When  party  may  appeal.  case  of  commitment. 

256©.  When  person  not  a  party  may       §  2580.  Amount  of  undertaking ;   how 

appeal.  fixed. 

2370.  Appeal ;    to  what  conrt  it  may  2581.  Requisites  of  nodertaking. 

be  taken,  2582.  Decree  for  probate,  etc.:   how 
2571.  Intermediate   order  ;    how   re-  far  suspended  by  appeal. 

viewed.  2583.  Decree  revoking  probate,   etc  , 
2573.  Time  to  appeal.  not  stayed. 

2573.  Who  must  bo  made  parties.  2584.  Perfected  appeal  stays  proceed- 

2574.  Appeal ;  how  taken.  ings  in  other  cases. 

2575.  Certain  provisions  of  chapter  12  2585.  Appeal,  where  heard  ;  proceed- 

made  applicable.  ings  thereupon. 

.2576.  Appeal  may  be  on  the  law  or  the  2586,  Power  of  appellate  court ;  fur- 
facts  ;  case  to  be  made,  etc.  ther  testimony. 

2577.  Security  to  perfect  appeal.  2587.  Judgment  or  order  upon  appeal. 

2578.  Id.;  where  decree  is  for  money  2588.  Award  of  jurv  tnal   upon   re- 

or  delivery  of  property,  etc.  verf«al  in  probate  cases. 

2579.  Security  to  stay  proceedings  in  2589.  Costs  of  appeal. 

§  2568.  Any  party  aggrieved  may  appeal  from  a  decree  or  an  order  of  a 
surrogate's  court,  in  a  case  prescribed  in  this  article,  except  where  the 
dc(;roe  or  order  of  which  he  complains  wus  rendered  or  made  upon  his 
default. 

^  2569.  A  creditor  of,  or  a  person  interested  in,  the  estate  or  fund 
(iffettcd  by  the  decree  or  order,  who  was  not  a  part^  to  the  special  proceed}- 
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ing,  but  was  entitled  by  law  to  be  heard  therein,  upon  his  application  ;  or 
who  has  acquired,  since  the  decree  or  order  was  iiiade,  n  right  or  interest 
which  would  have  entitled  him  to  be  heard,  if  it  had  been  previously 
acquired  ;  may  intervene  and  appeal,  as  prescribed  in  this  article.  Th« 
facts,  which  entitle  such  a  person  to  appeal,  must  be  shown  by  an  affidavit, 
which  must  be  filed,  and  a  copy  thereof  served  with  the  notice  of  appeal. 

§  2570.  An  appeal  to  the  supreme  court  mny  be  taken  froin  a  decree  of 
a  surrogate's  court,  or  from  an  order  affecting  a  substantial  right,  made  by 
ft  surrogate,  or  by  a  surrogate's  court,  in  a  special  proceeding  pending  in 
ibat  court,  or  after  a  decree  in  such  a  special  proceeding. 

§  2571.  An  appeal,  taken  from  a  decree,  brings  up  for  review  each  inter- 
mediate order,  which  is  specified  in  the  notice  of  appeal,  and  necessarily 
affected  the  decree,  and  which  han  not  already  been  reviewed  by  the  appel- 
late court,  upon  a  separate  appeal  taken  from  that  order. 

§  2572.  An  appeal  by  a  party  must  betaken  within  thirty  daya.ifter  the 
service,  upon  the  appellant,  or  upon  the  attorney,  if  any,  who  appeared  for 
him  in  the  surrogate's  court,  of  a  copy  of  the  decree  or  order  from  which 
the  appeal  is  taken,  and  a  written  notice  of  the  entry  thereof.  An  appeal 
by  a  person  who  was  not  a  party,  taken  as  preHcribed  in  tliis  article,  must 
be  tak^n  within  three  months  after  the  entry  of  the  decree  or  order,  unless 
the  appellaut^s  title  was  acquired  by  nieans  of  an  assignment  or  convejance 
from  a  party ;  in  which  case,  the  appeal  must  be  taken  within  the  time  lim- 
ited for  the  taking  thereof  by  the  assignor  or  grantor. 

§  2573.  Each  party  to  the  special  proceeding  in  the  surrogate's  court, 
and  each  person  not  a  party,  wlio  has,  or  claims  to  have,  in  the  subject- 
matter  of  the  decree  or  order,  a  right  or  interest,  which  is  directly  affected 
thereby,  and  which  appears  upon  the  face  of  the  papers  presented  in  the 
surrogate's  court,  or  has  become  manifest  in  the  course  of  the  proceedings 
taken  therein,  must  be  made  a  party  to  the  appeal.  A.  person  not  a  party, 
but  who  must  be  made  a  party,  as  prescribed  in  this  section,  may  be  brought 
in  by  an  order  of  the  appellate  court,  made  after  the  appeal  is  taken  ;  or 
the  appeal  may  be  dismissed  on  account  of  his  absence.  The  appellate 
court  may  prescribe  tlie  mode  of  bringing  in  such  a  person,  by  publication, 
by  personal  service,  or  otherwise.  But  this  section  does  not  require  a  per- 
son interested,  but  not  a  party,  to  be  brought  iu,  if  he  was  legally  repre- 
sented, or  was  duly  cited  in  the  court  below. 

§  2574.  An  appeal  must  be  taken  by  the  service,  within  tne  State,  upon 
each  party  to  the  special  proceeding,  other  than  the  appellant,  and  upon  the 
surrogate,  or  the  clerk  of  the  surrogate's  court,  of  a  written  notice,  referring 
to  the  decree  or  order  appealed  from,  nnd  stating  that  the  appellant  appeals 
from  the  same,  or  from  a  specified  part  thereof.  Where  a  party  to  the 
special  proceeding  in  the  court  below  appeared  in  person,  the  notice  of 
appeal  must  be  personally  served  upon  him  ;  where  he  appeared  by  an  attor- 
ney, it  must  be  served  personally,  either  upon  him  or  upon  his  attorney 
Where  a  party,  who  was  duly  cited,  did  not  appear  in  the  surrogate's  court, 
notice  of  appeal  must  be  served  upon  him  personally,  if  he  can,  with  due 
diligence,  be  found  within  the  county  ;  otherwise  it  may  be  served  by  depos- 
iting it,  indorsed  with  a  direction  to  the  party,  with  the  surrogate,  or  the 
clerk  of  the  surrogate's  court.  Where  a  person  to  be  served  cannot,  with 
due  diligence,  be  found,  to  make  personal  service  upon  him,  as  prcj^cribed 
in  thiF  section,  the  surrogate,  or  a  justice  of  tlie  supreme  court,  mav,  by 
order,  prescribe  such  a  mode  of  service  ns  he  thinks  proper;  and  service  to 
that  mode  has  the  same  effect  as  personal  service. 
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g  2576.  The  provisions  of  the  following  sections  of  this  act,  to  wit : 
sections  one  thousand  two  hundred  and  ninety-five,  one  thousand  two  hun- 
dred and  ninety-seven,  one  thousand  two  hundred  and  ninety-eight,  one 
thousand  two  hundred  and  ninety-nine,  one  thousand  three  hundred  and 
three,  and  one  thousand  three  hundred  and  five  to  one  thousand  three  hun- 
dred and  nine,  both  inclusive,  apply  to  an  appeal  taken  as  prescribed  in  this 
article. 

%  2676.  The  appeal  may  be  taken  upon  questions  of  law,  or  upon  the 
facts,  or  upon  both.  If  it  is  taken  from  a  decree  rendered  upon  the  trial, 
by  the  surrogate,  of  an  issue  of  fact,  it  must  be  heard  upon  a  case,  to  be 
made  and  settled  by  the  surrogate,  as  prescribed  by  law,  for  the  making 
and  settling  of  a  case  upon  an  appeal  in  an  action. 

§  2677.  To  render  a  notice  of  appeal  effectual  for  any  purpose,  except 
in  a  case  specified  in  the  next  section,  or  where  it  is  specially  prescribed  by 
law,  that  security  is  not  necessary  to  perfect  the  appeal,  the  appellant  must 
give  a  written  undertaking,  with  at  least  two  sureties,  to  the  effect  that  the 
appellant  will  pay  all  cost  and  damages  which  may  be  awarded  against  him 
upon  the  appeal,  not  exceeding  two  hundred  and  fifty  dollars. 

g  2678.  [ami'd  1882.]  Notice  of  appeal  by  an  executor,  administrator, 
testamentary  trustee,  guardian,  or  other  person  appointed  by  the  surrogate's 
court,  from  a  decree  directing  him  to  pay  or  distribute  money,  or  to  deposit 
money  in  a  bank  or  trust  company,  or  to  deliver  property  ;  or  by  an  exe- 
cutor or  administrator  from  an  order,  granting  leave  to  issue  an  execution 
against  him,  as  prescribed  ?n  section  •eighteen  hundred  and  twenty-five  of 
this  act,  does  not  stay  the  execution  of  the  decree  appealed  from  unless  the 
appellant  gives  an  undertaking,  with  at  least  two  sureties,  in  a  sum  therein 
specified,  to  the  effect  that  if  the  decree  or  order,  or  any  part  thereof,  is 
affirmed,  or  the  appeal  is  dismissed,  the  appellant  will  pay  all  costs  and 
damages,  which  may  be  awarded  against  him  upon  the  appeal,  and  will  paj 
the  sum  so  directed  to  be  paid  or  collected,  or  as  the  case  requires  will 
deposit  or  distribute  the  money,  or  deliver  the  property  so  directed  to  be 
deposited,  distributed  or  delivered,  or  the  part  thereof  as  to  which  the 
decree  or  order  is  affirmed. 

§  2679.  An  appeal  from  a  decre^or  an  order,  directing  the  commitment 
of  nn  executor,  administrator,  testamentary  trustee,  guardian,  or  other  per- 
son appointed  by  the  surrogate's  court,  or  an  attorney  or  counsel  employed 
therein,  for  disobedience  to  a  direction  of  the  surrogate,  or  for  neglect  of 
duty  ;  or  directing  the  commitment  of  a  person  refusing  to  obey  a  subposna 
or  to  testify,  when  required  according  to  law ;  does  not  stay  the  execution 
of  the  decree  or  order  appealed  from,  unless  the  appellant  gives  an  under- 
taking, with  at  least  two  sureties,  in  a  sum  therein  specified,  to  the 
effect  that,  if  the  decree  or  order  appealed  from,  or  any  part  thereof, 
is  affirmed,  or  the  appeal  is  dismissed,  the  appellant  will,  within  twenty  days 
after  the  affirmance  or  dismissal,  surrender  himself,  in  obedience  to  the 
decree  or  order,  to  the  custody  of  the  sheriff  of  the  county,  wherein  he  was 
directed  to  be  committed.  If  the  undertaking  is  broken,  it  may  be  prese- 
cuted  in  the  same  manner,  and  with  the  same  effect,  as  an  administrator's 
official  bond ;  and  the  proceeds  of  the  action  must  be  paid  or  distributed,  aa 
directed  by  the  surrogate,  to  or  among  the  persons  aggrieved,  to  the  extent 
of  the  pecuniary  injuries  sustained  by  them ;  and  the  balance,  if  any,  mu»fc 
be  paid  into  the  county  treasury. 

g  2680.  The  sum  specified  in  an  undertaking,  executed  an  pi-escribed  hi 
either  of  the  last  two  sections,  must,  where  the  appeal  is  taken  frooi « 
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decree  directing  the  paymcDt,  depositing,  op  distribution  of  motiey,  be  not 
less  than  twice  tiie  sum  directed  to  be  paid,  deposited,  or  distributed. 
Where  the  appeal  is  taken  from  an  order  granting  leave  to  Issue  an  execu< 
ticn,  it  must  be  not  less  than  twice  the  sum,  to  collect  which  the  execution 
may  issue.  In  every  other  case,  it  must  be  fixed  by  the  surrogate,  or  by  a 
Judge  of  the  appellate  court,  wlio  may  require  proof,  by  aflSdavit,  of  the 
value  of  any  property,  or  of  such  other  facts  as  he  deems  proper.  The  res- 
pondent may  apply  to  the  appellate  court,  upon  notice,  for  an  order  requir- 
ing the  appellant  to  increase  the  sum  so  fixed.  If  such  an  order  is  granted, 
and  the  appellant  makes  default  in  giving  the  new  undertaking,  the  appeal 
may  be  dismissed  or  the  stay  dissolved,  as  the  case  requires. 

§  2681.  An  undertaking,  given  as  prescribed  in  the  last  four  sections, 
must  be  to  the  people  of  the  State  ;  must  contain  the  name  and  residence  of 
each  of  the  sureties  thereto  ;  must  be  approved  by  the  surrogate  or  a  judge 
of  the  appellate  court ;  and  must  be  filed  in  the  surrogate's  office.  Except 
as  otherwise  specially  prescribed,  the  filing  of  a  proper  undertaking,  and 
service  of  the  notice  of  appeal,  perfect  the  appeal.  The  surrogate  may,  at 
any  time,  in  his  discretion;  make  an  order,  authorizing  any  person  aggrieved 
to  bring  an  action  upon  the  undertaking,  in  his  own  name,  or  in  the  name 
of  the  people.  Where  it  is  brought  in  the  name  of  the  people,  the  damages 
collected  must  be  paid  over  to  the  surrogate,  and  distributed  by  him,  as 
justice  requires. 

§  2682.  [anCd  1881.]  An  appeal  from  a  decree  of  a  surrogate,  admit~ 
ting  s  will  to  probate,  or  granting  letters  testamentary,  or  letters  of  admin- 
istration, does  not  stay  the  issuing  of  letters,  where,  in  the  opinion  of  the 
surrogate,  manifested  by  an  order,  the  preservation  of  the  estate  requires 
that  the  letters  should  issue.  Letters  so  issued  confer  upon  the  person 
named  therein  all  the  powers  and  authority,  and  subject  him  to  all  the 
duties  find  liabilities  of  an  executor  or  administrator  in  an  ordinary  case, 
except  that  they  do  not  confer  power  to  sell  real  property  by  virtue  of  a 
provision  in  the  will,  or  to  pay  or  to  satisfy  a  legacy,  or  distribute  the 
unbequeathed  property  of  the  decedent,  until  after  the  final  termination  of 
the  appeal ;  and  in  case  letters  shall  have  been  issued  before  such  appeal 
the  executor  or  administrator,  on  a  like  order  of  the  surrogate  may  exercise 
the  powers  and  authority,  subject  to  the  duties,  liabilities  and  exceptions 
above  provided. 

§  2683.  An  appeal  from  a  decree  revoking  the  probate  of  a  will, 
or  revoking  letters  testamentary,  letters  of  administraticm,  or  letters  of 
guardianship  ;  or  from  a  decree  or  an  order,  suspending  an  executor,  admin- 
istrator, or  guardian,  or  removing  or  suspending  a  testamentiry  trustee,  or 
a  freeholder,  appointed  to  execute  a  decree,  as  prescribed  in  title  fifth  of 
this  chapter,  or  appointing  a  temporary  administrator,  or  an  appraiser  of 
personal  property,  does  not  stay  the  execution  of  the  decree  or  order 
appealed  from. 

§  2684.  Except  as  otherwise  expressly  prescribed  in  this  article,  a  per- 
fected appeal  has  the  effect,  as  a  stay  of  the  proceedings  to  enforce  the 
decree  or  order  appealed  from,  prescribed  in  section  one  thousand  three 
hundred  and  ten  of  this  act,  with  respect  to  a  perfected  appeal  from  a 
judgment. 

^  2686.  In  the  supreme  court,  an  appeal  from  a  decree  or  an  order  of  a 
■arrogate's  court  must  be  heard,  the  judgment,  or  an  order  made  thereupon, 
nust  b«  tntered,  and  the  papers  must  be  filed,  in  the  same  manner,  and  the 
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effector  the  judgment,  with  respect  to  the  proceedings  in  the  nnrrogate*! 
court,  is  the  same,  as  where  an  appeal  is  taken  to  the  supreme  court,  from 
H  final  judgment  or  an  t>rder  of  an  inferior  court,  as  prescribed  in  title  third 
of  chapter  twelfth  of  this  act. 

§  2586.  Where  an  appeal  is  taken  upon  the  facts,  the  appellate  court 
has  the  same  power  to  .decide  the  questions  of  fact,  which  the  surrogate 
had  ;  and  it  may,  in  its  dis^cretion,  receive  further  testimony  or  documentary 
evidence,  nnd  appoint  a  referee. 

^  2587.  The  appellate  court  may  reverse,  affirm,  or  modify  the  decree  or 
onler  appealed  from,  and  each  mtermediate  order,  specified  in  the  notice  of 
appeal,  which  it  is  authorized  by  law  to  review,  and  as  to  any  or  all  of  the 
parties ;  and  it  may,  if  necessary  or  proper,  grant  a  new  trial  or  hearing. 
The  decree  or  order  appealed  from  may  })e  enforced,  or  restitution  may  be 
nwanled,  as  ilie  case  requires,  as  prescribed  in  title  first  of  chapter  twelfth 
of  this  act,  with  respect  to  an  appeal  from  a  judgment. 

§  2588.  Where  tlie  reversal  or  modification  of  a  decree  by  the  appellate 
court  is  founded  upon  a  question  of  fact,  the  appellate  court  roust,  if  the 
ippcal  was  taken  from  a  decree  made  upon  a  petition  to  admit  a  will  to 
probate,  or  to  revoke  the  probate  of  a  will,  make  an  order,  directing  the 
iiial,  bv  a  jury,  of  the  material  questions  of  fact,  arising  upon  the  issues 
between  tlio  parties.  Such  an  order  must  state,  distinctly  and  plainly,  the 
questions  of  fact  to  be  tried  ;  and  must  direct  the  trial  to  take  place,  either 
in  a  cireiiii  court,  spejified  in  the  order;  or  in  the  county  court  of  the 
county  of  the  surrogate;  or,  in  the  city  and  county  of  Xew  York,  in  the 
court  of  common  pleas.  After  the  trial,  a  new  trial  maybe  granted,  as 
prescribed  in  section  two  thousand  five  hundred  and  forty-eight  of  this  act. 

§  2539.  The  appellate  court  may  award  to  the  successful  party  the  costs 
of  the  appeal ;  or  it  may  direct  that  they  abide  the  event  of  a  new  trial,  or 
cjf  the  subsequent  proceedings  in  the  surrogate's  court.  In  either  case,  the 
cost6  may  be  made  payable  out  of  the  estate  or  fund,  or  personally  by  the 
unsuccessful  party,  as  directed  by  the  appellate  court ;  or,  if  such  a  direc- 
tion is  not  given,  as  directed  by  the  surrogate. 

ARTICLE  FIFTH. 

Provisions  relating  generally  to  Letters;  and  generally  to  Execu- 
tors, Administrators,  Guardians,  and  Testamentary  Trustees. 


j  2500.  Requisites  of  letters. 
2591.  Their  effect. 
g.'SCQ.  Priority  among  different  letters 

2593.  Time,  how  reckoned  upon  suc- 

cessive letters. 

2594.  Official  oaths  of  execntors,  etc. 

2595.  Deposit  of  Hecuritios  to  reilucc 

pernJty  of  bond. 

2o96.  SureiiesVia))lc  for  money,  etc., 
received  in  another  capacity. 

2507.  "When  new  bond  or  new  paretics 
inay  be  required. 

8593.  Id.;  how  principal  may  be  re- 
quired to  give  a  new  ijond, 
etc. 

2599.  Decree  revoking  letters  for  fail- 

ure to  give  new  bond. 

2600.  Snretiep   may   apply  to  he  re- 

leased, as  to  future  breaches. 
8601    BeU'Ufe  of  old  nareties   or.  the 


«fiving  of  new. 
%  2C02.  Surrogate  may  direct  as  to  ens- 
tody,  where  co-execators,  etc, 
dinagree. 

2603.  Effect   and  contents  of  decree 

revoking  letters. 

2604.  The  last  section  qualified. 

2605.  SuccesKor   may   be    appointed, 
•  and  may  compel  accoanting, 

etc. 

2G06.  Accounting  \\j  execntor,  etc., 
of  deceased  executor. 

2607.  When  bond  may  be  proeecnted. 

2C08.  Successor  may  proi^ecute  official 
bond. 

2609  Action  on  official  bond  when  no 
snccesi«or  appointed. 

2610.  Application  of  this  article  to 
execators,  etc.,  heretofore  ap- 
pointed. 
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§  2590.  Letters  testamentary,  letters  of  administration,  and  letters  of 
gnardianship  mnst  be  in  the  name  o£  the  people  of  the  State.  Where 
ihej  are  granted  by  a  surrogate,  or  by  an  officer  or  pernon  appointed 
by  the  board  of  supervisors,  temporarily  acting  as  surrogate,  they  must 
be  tested  in  the  name  of  the  officer  granting  them,  signed  by  him,  or 
by  the  clerk  of  the  surrogate's  court,  and  sealed  with  the  seal  of  the 
surrogate's  court.  Where  they  are  issued  out  of  another  court,  they 
must  be  tested  in  the  name  of  .the  judge  holding  the  court,  signed  by 
the  clerk  thereof,  and  sealed  with  its  seal. 

^  2591.  Subject  to  the  provisions  of  the  next  section,  regulating  the 
pnority  among  different  letters,  letters  testamentary,  letters  of  admin- 
istration, and  letters  of  guardianship,  granted  by  a  court  or  officer, 
having  jurisdiction  to  grant  them,  as  prescribed  in  this  chapter,  are 
conchisive  evidence  of  the  authority  of  the  persons  to  whom  ihey  are 
granted,  until  the  decree  granting  them  is  reversed  upon  appeal,  or  the 
letters  are  revoked,  as  prescribed  in  this  chapter. 

^  2592.  The  person  or  persons,  to  where  letters  testamentary,  or 
letters  of  administration  are  first  issued,  from  a  surrogate's  court  hav- 
ing jurisdiction  to  issue  them,  as  prescribed  in  article  first  of  title  first 
of  this  chapter,  have  sole  and  exclusive  authority,  as  executors  or 
administrators,  pursuant  to  the  letters,  until  the  letters  are  revoked, 
as  prescribed  by  law  ;  and  they  are  entitled  to  demand  and  recover 
from  any  person,  to  whom  letters  upon  the  same  estate  are  afterwards 
issued,  by  any  other  surrogate's  court,  the  decedent's  property  in  his 
hands.  But  the  acts  of  a  person,  to  whom  letters  were  afterwards 
issued,  done  in  good  faith  before  notice  of  the  letters  first  issued  are 
valid  ;  and  an  action  or  special  proceeding,  commenced  by  him,  may 
be  continued  by  and  in  the  name  of  the  person  or  persons  to  whom 
the  letters  were  first  issued. 

§  2593.  Where  it  is  prescribed  by  law,  that  an  act,  with  respect  to 
the  estate  of  a  decedent,  must  or  may  be  done  within  a  specified  time 
after  letters  testamentary  or  letters  of  administration  are  issued,  and 
successive  or  supplementary  letters  are  issued  upon  the  same  estate, 
the  time  so  specified  must  be  reckoned  from  the  issuing  of  the  first 
letters,  except  in  a  case  where  it  is  otherwise  specially  prescribed  by 
law  ;  or  where  the  first  or  any  subsequent  letters  are  revoked,  as  pre- 
scribed in  section  two  thousand  six  hundred  and  eighty-four  of  this 
act,  or  by  reason  of  the  want  of  power  in  the  surrogate's  court,  to  issue 
the  same,  for  any  cause. 

§  2594.  The  official  oath  or  affirmation  of  an  executor,  administra- 
tor, or  guardian,  to  the  effect  that  he  will  well,  faithfully,  and  honestly 
discharge  the  duties  of  his  office,  describing  it,  must  be  filed  with  the 
surrogate,  before  letters  are  issued  to  him.  The  oath  may  be  taken 
before  any  officer,  within  or  without  the  State,  who  is  authorized  to 
take  an  affidavit,  to  be  used  in  the  supreme  court.  Where  it  is  taken 
without  the  State,  it  must  be  certified  as  required  by  law,  with  respect 
to  an  affidavit  (/O  be  used  in  the  supreme  court. 

§  2595.  \am'd  1885.]  In  a  case  where  a  bond,  or  new  sureties  to  a 
bond,  may  be  i  equired  by  a  surrogate  from  an  executor,  administra- 
tor, guardian  or  other  trustee,  if  the  value  of  the  estate  or  fund  is  so 
great,  that  the  sarrogate  deems  it  inexpedient  to  require  security  in 
the  full  amount  prescribed  by  law,  he  may  direct  that  any  securities 
for  the  payment  of  money,  belonging  to  the  estate  or  fund,  be  deposit- 
ed with  him,  to  be  delivered  to  the  county  treasurer,  or  be  deposited, 
subject  to  the  order  of  the  trustee,  countersigned  by  the  surrogate, 
with  a  trust  company  duly  authorized  by  law  to  receive  the  same^ 
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A.fter  such  a  deposit  has  been  made,  the  surrogate  may  fix  the  amount  of 
the  bond,  with  respect  to  the  value  of  the  remainder  only  of  the  estate  or 
fund.  A  security  thus  deposited  shall  not  be  withdrawn  from  the  custody 
of  the  county  treasurer  or  trust  coraoany,  and  no  person,  other  than  the 
county  treasurer  or  the  proper  officer  of  the  trust  company,  shall  receive  or 
collect  any  of  the  principal  or  interest  secured  thereby,  without  the  special 
order  of  the  surrogate,  entered  in  the  appropriate  book.  Such  an  order 
can  be  made  in  favor  of  (he  trustee  appointed,  only  where  an  additional 
bond  has  been  given  by  him,  or  upon  proof  that  the  estate  or  fund  l;as  been 
so  reduced,  by  payments  or  otherwise,  that  the  penalty  %f  the  bond  origin- 
ally given,  will  be  sufficient  in  amount,  to  satisfy  the  provisions  of  law  relat- 
ing to  the  penalty  thereof,  if  the  security  so  withdrawn  is  also  reckoned  in 
the  estate  or  fund. 

§  2696.  A  person  to  whom  letters  are  issued,  is  liable  for  money  or  other 
personal  property  of  the  estate,  which  was  in  his  hands,  or  under  his  con- 
trol, when  his  letters  were  issued ;  in  whatever  capacity  it  was  received  by 
him,  or  came  under  bis  control.  Where  it  was  received  by  him,  or  came 
under  his  control,  by  virtue  of  letters  previously  issued  to  him,  in  the  same 
or  another  capacity,  an  action  to  recover  the  money,  or  damages  for  failure 
to  deliver  the  property,  may  be  maintained  upon  both  official  bonds  ;  but, 
V8  between  the  sureties  upon  the  official  bond  given  upon  the  prior  letters, 
and  those  upon  the  official  bond  given  upon  the  subsequent  letters,  the  lat- 
ter are  liable  over  to  the  former. 

§  2697.  Any  person,  interested  in  the  estate  or  fund,  may  present  to  the 
surrogate's  court  a  written  petition,  duly  verified,  setting  forth  that  a  surety 
in  a  bond,  taken  as  prescribed  in  this  chapter,  is  insufficient,  or  has 
removed,  or  i^  about  to  remove,  from  the  State,  or  that  the  bond  is  inade- 
quate in  amount ;  and  praying  that  the  principal  in  the  bond  may  be 
required  to  give  a  new  bond,  in  a  larger  penalty,  or  new  or  additional  sure- 
ties, as  the  case  requires  ;  or,  in  default  thereof,  that  he  may  be  removed 
from  his  office,  and  that  letters  issued  to  him  may  be  revoked.  Where  the 
bond  so  taken  is  that  of  a  guardian,  the  petition  may  also  be  presented  by 
any  relative  oLthe  infant.  When  the  bond  is  that  of  an  executor  or  admin- 
istrator, the  petition  may  also  be  pi-esented  by  any  creditor  of  the  decedent. 
If  it  appears  to  the  surrogate  that  there  is  reason  to  believe  that  the  allega- 
tions of  the  petition  are  true,  he  must  cite  the  principal  in  the  bond  to  show 
cause,  why  the  prayer  of  the  petition  should  not  be  granted. 

§  2698.  Upon  the  return  of  a  citation,  issued  as  prescribed  in  the  kist 
section,  the  surrogate  must  hear  the  allegations  and  proefs  of  the  parties; 
and  if  the  objections,  or  any  of  them,  are  found  to  be  valid,  he  must  Liake 
an  order,  requinng  the  principal  in  the  bond  to  give  new  or  additional  sure- 
ties, or  a  new  bond  in  a  larger  penalty,  as  the  case  requires,  within  such  a 
reasonable  time,  not  exceeding  five  days,  as  the  surrogate  fixes  ;  and  direct- 
ing that,  in  default  thereof,  his  letters  be  revoked. 

§  2699.  If  a  bond  with  new  or  additional  sureties,  or  in  a  larger  penalty, 
is  approved  and  filed  in  the  surrogate's  office,  as  required  by  such  an  order, 
the  surrogate  must  make  a  decree,  dismissing  the  proceedings,  upon  such 
terms,  as  to  t-o.-^ts,  as  justice  requires  :  otherwise,  he  must  make  a  decree, 
removing  the  delinquent  from  office,  and  revoking  the  letters  issued  to  him. 

§  2600.  Any.  or  all  of  the  sureties  in  a  bond,  taken  as  prescribed  in  this 
chapter,  may  present  a  f^etition  to  the  surrogate's  court,  praying  to  b< 
releuM^ii  iron  ix^sponsibility,  ou  account  of  any  future  breach  of  tbo  condl 
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:  tion  of  the  bond ;  and  that  the  principal  in  the  bond  may  be  cited  to  show 
» eanse,  why  he  should  not  gite  new  sureties.     The  surrogate  must  thereupOQ 
issue  a  citation  accordingly. 

§  2601.  Upon  the  return  of  a  citation,  issued  aa  prescribed  in  the  last 
section,  if  the  principal  in  the  bond  iiles  in  the  surrogate's  office  a  bond  in 
tB«  usual  form,  with  new  sureties  to  the  satisfaction  of  the  surrogate,  then 
or  within  such  a  reasonable  time,  not  exceeding  five  days,  as  the  surrogate 
fix^s,  the  surrogate  must  make  a  decree,  releasing  the  petitioner  from 
liability  upon  the  bond  for  any  subsequent  act  or  default  of  the  principal ; 
otherwise  he  must  make  a  decree,  revoking  the  delinquent's  letters. 

§  2602.  Where  two  or  more  co-executors  or  co-administrators  disagree, 

respecting  the  custody  of  money  or  other  property  of  the  estate  ;  or  two  or 

mure  testamentary  trustees  or  guardians  of  the  property  disagree,  respect- 

ing  the  custody  of  money  or  other  property,  belonging  to  a  fund  or  an  estate 

which  is  committed  to  their  joint  charge  ;  the  surrogate  may,  upon  the 

application  of  either  of  them,  or  of  a  creditor  or  person  interested  \|i  the 

testate,  and  proof,  by  affidavit,  of  the  faots,  make  an  order,  requiring  them 

tto  show  cause,  why  the  surrogate  should  not  give  directions  in  the  premises. 

'Upon  the  return  of  the  order,  the  snrrogate  may,  in  his  discretion,  make  an 

•order,  directing  that  any  property  of  the  estate  or  fund  be  deposited  in  a 

4iafe  place,  in  the  joint  custody  of  the  executors,  administrators,  guardians, 

•oi  testamentary  trustees,  as   the  case  requires,  or  subject  to  their  joint 

(order ;  or  that  the  money  of  the  estate  be  deposited  in  a  specified  safe  bank 

«r  trust  company,  to  their  joint  credit,  and  to  be  drawn  out  upon  their  joint 

"order.    Disobedience  to  such  a  direction  may  be  punished  as  a  contempt  of 

rtbe  court. 

§  2603.  Upon  the  entry  of  a  decree,  made  as  prescribed  in  this  chapter, 
.•evoking  letters,  issued  by  a  surrogate's  court  to  an  executor,  administrator, 
or  guardian,  his  powers  cease.  The  decree  may,  in  the  discretion  of  the 
surrogate,  require  him  to  account  for  all  money  and  other  property  received 
by  him ;  and  to  pay  and  deliver  over  all  money  and  other  property  in  his 
hand?  into  the  surrogate's  court,  or  to  his  successor  in  office,  or  to  such 
otner  person  as  is  authorized  by  law  to  receive  the  same ;  or  it  may  be  made 
If  Ithout  prejudice  to  an  action  or  special  proceeding  for  that  purpose,  thea 
pending,  or  thereafter  to  be  brought.  The  revocation  does  not  affect  the 
validity  of  any  act  within  the  powers  conferred  by  law  upon  the  executor, 
administrator,  or  guardian,  done  by  him  before  the  service  of  the  citation, 
where  the  other  party  acted  in  good  faith  ;  or  done  after  the  service  of  the 
citation,  and  before  entry  of  the  decree;  where  his  powers  with  respect 
tnereto  were  not  suspended  by  service  of  the  citation,  or  where  the  surr(»> 
gate,  in  a  case  prescribed  by  law,  permitted  him  to  do  the  same,  notwith- 
standing the  pendency  of  the  special  proceeding  against  him ;  and  ha  is  not 
liable  for  such  an  act,  done  by  him  in  good  faith. 

§  2604.  The  last  section  does  not  affect  the  liability  of  a  person,  te 
whom  money  or  other  property  has  been  paid  or  delivered,  as  husband, 
wife,  next  of  kin,  or  legatee,  to  respond  to  the  person  lawfully  entitled 
thereto,  where  letters  are  revoked,  because  a  supposed  decedent  is  living ; 
or  because  a  will  is  discovered,  after  administration  has  been  granted  in  a 
case  of  supposed  intestacy,  or  revokmg  a  prior  will,  upon  which  letters 
were  granted. 

g  2605.  Where  letters  have  been  revoked  by  a  decree  of  the  surrogate*! 
ft,  th%t  court  has,  except  in  a  case  where  it  is  otherwise  specially  pr^ 
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■cribed  by  law,  the  same  power  to  appoint  a  successor  to  the  pernon  whos^ 
powers  have  ceased,  as  if  the  letters  had  not  been  issued.  The  succeasoi 
may  complete  the  execution  of  the  trust  committed  toil  is  predecessor;  he 
may  continue,  in  his  own  name,  a  civil  action  or  special  proceeding,  pending 
in  favor  of  his  predecessor ;  and  he  may  enforce  a  Judgment,  order,  or 
decree,  in  favor  of  the  latter.  The  surrogate's  court  has  the  same  jurisdic- 
tion, upon  the  petition  of  the  successor,  or  of  a  remaining  executor,  admin- 
istrator, guardian  or  trustee,  to  compel  the  person  whose  letters  have  been 
revoked,  to  account  for,  or  deliver  over  money  or  other  property,  and  to 
settle  his  account,  which  it  would  have  upon  the  petition  of  a  creditor  or 
person  interested  in  the  estate,  if  the  term  of  office,  conferred  by  the  letters, 
had  expired  by  its  own  limitation. 

§  2606.  [am^d  1884.]  Where  an  executor,  administrator,  guardian,  or 
testamentary  trustee  dies,  the  surrogate's  court  has  the  ag^e  jurisdiction, 
upon  the  petition  of  his  successor,  or  of  a  surviving  executor,  administrator, 
or  guardian,  or  of  a  creditor,  or  person  interested  in  the  estate,  or  of  a 
guardian's  ward,  to  compel  the  executor  or  administrator  of  the  decedent  to 
account,  which  it  would  have  against  the  decedent,  if  his  letters  have  been 
revoked  by  a  surrogate's  decree.  With  respect  to  the  liability  of  the  sure- 
ties in,  and  for  the  purpose  of  maintaining  an  action  upon  the  decedent's 
official  bond,  a  decree  against  his  executor  or  administrator,  rendered  upon 
such  an  accounting,  lias  the  same  effect  as  if  an  execution  issued  upon  a 
surrogate's  decree  against  the  property  of  decedent  had  been  returned  unsat- 
isfied during  decedent's  life-time.  So  far  as  concerns  the  executor  or 
administrator  of  decedent,  such  a  decree  is  not  withm  the  provisions  of  sec- 
tion two  thousand  five  hundred  and  fifty-two  of  this  act.  The  surrogate's 
court  has  also  jurisdiction  to  compel  the  executor  or  administrator  at  any 
time  to  deliver  over  any  of  the  trust  property  which  has  come  to  his  posses- 
sion or  is  under  his  control,  and  if  the  same  is  delivered  over  after  a  decree, 
the  court  must  allow  such  credit  upon  the  decree,  as  justice  requires. 

§  2607.  Where  an  execution,  issued  upon  a  surrogate's  decree,  against 
the  property  of  an  executor,  administrator,  testamentary  trustee,  or  guardian,' 
has  been  returned  wholly  or  partly  unsatisfied,  an  action,  to  recover  the 
sum  remaining  uncollected,  may  be  maintained  upon  his  official  bond,  by 
and  in  the  name  of  the  person  in  whose  favor  the  ilecree  was  made.  If 
the  principal  debtor  is  a  resident  of  the  State,  the  execution  must  have  been 
issued  to  the  county  where  he  resides. 

§  2608.  Wlvere  letters  have  been  revoked  by  a  decree  of  the  surropate's 
court,  the  successor  of  the  executor,  administrator,  or  guardian,  whose  let- 
ters are  so  revoked,  may  maintain  an  action  upon  his  predecessor's  official 
bond,  in  which  he  may  recover  any  money,  or  the  full  value  of  any  other 
property,  received  by  the  principal  in  the  bond,  and  hot  duly  admipistered 
by  him ;  and  to  the  full  extent  of  any  injury,  sustained  by  the  estate  of  the 
decedent  or  of  the  infant,  as  the  case  may  be,  by  any  act  or  omission  of  the 
principal.  The  money,  recovered  in  such  an  action,  is  ref::arded  as  part  of 
the  estate  in  the  hands  of  the  plaintiff,  and  must  be  distributed  or  otherwise 
disposed  of  accordingly  ;  except  that  a  recovery  for  an  act  or  omissiun, 
respecting  a  right  of  action,  or  other  property,  appropriated  by  law  for  the 
benefit  of  the  husband,  wife,  family,  or  next  of  kin  of  a  decedent,  or  dis- 
posed of  by  a  will  for  the  benefit  of  any  person,  is  for  the  benefit  of  th« 
person  or  persons  so  entitled  thereto. 

g  2609.  Where  the  letters  of  an  executor  or  administrator  have  been  no 
revoked,  and  no  successor   is  appointed,  any  person  aggrieved  may,  upoi^ 
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obtaining  an  order  from  the  surrogate,  granting  him  leave  so  to  do,  main* 
tnin  an  action  upon  the  official  bond  of  the  executor  or  administrator,  In 
behalf  of  himself  and  all  others  interested ;  in  which  the  plaintiff  may 
recover  any  money,  or  the  f uU  value  of  any  other  property,  received  by  the 
principal  in  the  bond,  and  not  duly  administered  by  him,  and  to  the  full 
extent  of  any  injury,  sustained  by  the  estate  of  the  decedent,  by  any  act  or 
omission  of  the  principal.  The  money  recovered  in  such  an  action  must  be 
paid,  by  the  sheriff  or  other  officer  who  collects  it,  into  the  surrogate's 
court ;  and  the  surrogate  must  distribute  it  to  the  creditors  or  other  persons 
entitled  thereto.  .  The  proceedings  for  such  a  distribution  are  the  same  as 
prescribed  in  title  fifth  of  this  chapter,  for  th^  distribution  of  the  proceeds 
of  a  sale  of  real  property, 

§  2610.  The  provisions  of  this  article  apply  to  an  executor,  admiris^rator 
or  guardian,  to  whom  letters  have  been  issued,  and  to  a  testamentary  trustee 
whose  trust  has  been  created,  before  this  chapter  takes  effect ;  except  that 
it  does  not  effect,  in  any  manner,  the  liability  of  the  sureties  in  a  ooud, 
executed  before  this  chapter  takes  effect. 

TITLE  in. 

Oranting  and  pwoking  probate^  letters  testamentary^  and  letters  of  aturmni^ 

tration.     Foreign  wills  ;  ancillary  letters. 

Ajsticle  1.  Probate  of  a  will  an^  K^rant  of  letters  thereupon. 
8.  Revocation  of  probate. 

3.  Probate  of  heirship. 

4.  Grant  of  letters  of  administration. 
6.  Temporary  administration. 

6.  Bevocution  of  letters  testamentary  and  letters  of  administnition. 

7.  Foreign  wills ;  ancillary  letters. 

ARTICLE  FIRST. 
Probate  oy  a  Will  and  Grant  of  Letters  thereupon. 

I  2Cii.  What  wills  may  be  proved.  where  withm  the  State. 

2612.  Change  of  residence  not  to  af-       |  2631,  2632.  Records  of  certain  wills 

feet  validity,  etc.  heretofore  proved ;   how  far 

2613.  Application  of  last  two  sectioBS.  evidence. 

2614.  Who  may  propound  will.  2633.  Id.;  as  to  wills  of  real  property. 

2615.  Who  to  be  cited  thereupon.  2634.  Index  and  fees. 

2616.  Contents  of  citation.  2686.  Wills  to  be  returned  afior  pro- 

2617.  Persons  not  cited  may  appear.  bate. 

2618.  WitnuFses    to    be    examined  ;  2636.  When  letters  testamentary  may 

proof  required.  be  issued. 

2619.  Absent,   etc.,   witnesses  to   be  2637.  Surrogate   to  inquire  into  ob- 

acconnted  for.  jections. 

2620.  Proof  of  handwriting.  2638.  Bond  ;  when  required. 

2681.  Proof  of  lost  or  destroyed  will.  2639.  Renunciation ;  retraction  there- 
2622:  Probate  not  allowed,  unless  sur-  of. 

rogate  satisfied,  etc.  2640.  Stjiection  of  an  executor  under 

2623.  Win  ;  when  suflaciently  proved.  a  power. 

2624.  Validity    and    conttruction   of  2641.  Objection   to   such  a  person  ; 

testamentary  provisions.  how  taken,  etc. 

2625.  SnrrogateV  decision  on  probate.  2642.  Executor  failing  to  qualify  oi 

2626.  Probate  ;  how  far  conclusive  as  renounce  ;  how  excluded. 

to  personalty.  2643.  Letters  of  administration  with 

2627.  Id.;  as  to  realty.  will  annexed. 

8628.  When  purchaser  from  heir  pro-  2644.  Id.;   renunciation   or  exclusion 

tected  notwithstanding  a  de-  of  persons  having  prior  right, 

vise.  2645.  Executor   or  administrator    to 

2629.  Will  certified,  or  record  thereof,  qualify. 

may  be  read  in  evidence.  2646.  Effect  of  certain  provisions  lim- 

2630.  Recording  wills    proved    else-  ited. 

g  2611.  A  will  of  real  or  personal  property,  executed  as  prescribed  by 
tbe  laws  of  the  State,  or  a  will  of  personal  property,  executed  without  tlM 
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Bute,  and  within  the  United  States,  the  dominion  of  Canada,  or  the  King- 
dom of  Great  Britain  and  Ireland,  as  prescribed  by  the  laws  of  the  state  or 
country  where  it  is  or  was  executed,  or  a  will  of  personal  property,  executed 
by  a  person  not  a  resident  of  the  State,  according  to  the  laws  of  the  testator's 
residence,  may  be  proved  as  prescribed  in  this  ai'ticle. 

§  2612.  The  right  to  have  a  will  admitted  to  probate,  the  validity  of  the 
execution  thereof,  or  the  validity  or  construction  of  any  provision  contained 
therein,  is  not  affected  by  a  change  of  the  testator's  residence  made  sine* 
the  execution  of  the  will. 

§  2613.  The  last  two  sections  apply  only  to  a  will  executed  by  a  person, 
dying  after  the  eleventh  day  of  April,  in  the  year  1876;  and  they  do  noi 
invalidate  a  will,  executed  before  that  date,  which  would  have  been  valid 
but  for  the  enactment  of  those  sections,  except  where  such  a  will  is  revoked 
or  altered  by  a  will,  which  they  render  valid,  or  capable  of  being  proved  as 
prescribed  in  this  article. 

§  2614.  A  person  designated  in  a  will  as  executor,  devisee,  or  legatee,  or 
any  other  person  interested  in  the  estate,  or  a  creditor  of  the  decedent,  may 
present  to  the  surrogate's  court  having  jurisdiction,  a  written  petition,  duly 
verified,  describing  the  will,  setting  forth  the  facts,  upon  which  the  juris- 
diction of  the  court  to  grant  probate  thereof  depends,  and  praying  that  the 
will  may  be  proved,  and  that  the  persons,  specified  in  the  next  section,  may 
be  cited  to  attend  the  probate  thereof.  Upon  the  presentation  cf  such  a 
petition,  the  surrogate  must  issue  a  citation  accordingly. 

§  2616.  The  following  persons  must  be  cited,  upon  a  petition,  presented 
as  prescribed  in  the  last  section : 

1.  If  thQ  will  relates  exclusively  to  real  property,  the  husband,  if  any,  and 
all  the  heirs  of  the  testator. 

2.  If  the  will-  relates  exclusively  to  personal  property,  the  husband  oi 
wife,  if  any,  and  all  the  next  of  kin  of  the  testator. 

8.  If  the  will  relates  to  both  real  and  persona!  property,  the  husband  or 
wife,  if  any,  and  all  the  heirs,  and  all  the  next  of  kin  of  the  testator. 

g  2616.  The  citation  must  set  forth  the  name  of  the  decedent,  and  of 
the  person  by  whom  the  will  is  propounded  ;  and  it  must  state  whether  the 
will  relates,  or  purports  to  relate,  exclusively  to  real  property,  or  personal 
property,  or  to  both.  Where  the  will  propounded  was  nuncupative,  that 
fact  must  be  stated  in  the  citation.  Where  the  surrogate  is  unable  to 
ascertain  to  his  satisfaction,  whether  the  decedent  left,  surviving  him,  any 
person,  wlitj  would  be  entitled  to  the  property  affected  by  the  will,  if  the 
decedent  had  died  intestate,  the  citation  must  be  directed,  where  the  will 
relates  to  real  property,  to  the  attorney-general ;  where  it  relates  to  personal 
property,  to  the  piblic  administrator,  who  would  have  been  entitled  to 
administration,  if  the  decedent  had  died  intestate. 

§  2617.  Any  person,  although  not  cited,  who  is  named  as  a  devisee  or 
legatee,  in  the  will  propounded,  or  as  executor,  trustee,  devisee,  or  legatee, 
in  any  other  paper,  purporting  to  be  a  will  of  the  decedent,  or  who  is  other- 
wise interested  in  sustaining  or  defeating  the  will,  may  appear,  and,  at  bis 
election,  support  or  oppose  the  application.  A  person  so  appearing  becomes 
a  party  to  the  special  proceeding.  But  this  section  does  not  affect  a  right 
or  interest  of  such  a  person,  unless  he  so  becomes  a  party. 

g  2618.  Upon  the  return  of  the  citation,  the  surrogate  most  cause  thm 
witnesses  to  b<>  examined  before  him.  The  -proofs  must  be  reduced  to 
vriiiog.     Before  a  written  will  is  admitted  to  probate,  two,  at  least,  of  the 
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BQbscribing  witnesses  must  be  produced  and  examined,  if  M  matiy  Are  with- 
in the  State,  and  competent  and  able  to  testify.  Before  a  nuncupative  wiW 
is  admitted  to  probate,  its  execution  and  the  tenor  thereof  most  be  proved 
by  at  least  two  witnesses.  Any  party,  who,  contests  the  probate  of  the  will, 
may,  by  a  notice  filed  with  the  surrogate  at  any  time  before  the  proofs  are 
closed,  require  the  examination  of  all  the  subscribing  witnesses  to  a  written 
will,  or  of  any  other  witness,  whose  testimony  the  surrogate  is  satisfied  may 
be  material ;  in  which  case,  all  such. witnesses,  who  are  within  the  State, 
and  competent  and  able  to  testify,  must  be  so  examined.  ^ 

§  2619.  [am'*d  1882.]  The  death,  absence  from  the  state,  lunacy  or 
other  incompetency  of  a  witness,  required  to  be  examined,  as  prescribed  in 
this  or  the  last  section  or  proof  that  such  witnesses  cannot,  after  due  dili- 
gence, be  found  within  the  state  or  elsewhere,  must  be  shown  by  affidavit, 
or  other  competent  evidence  to  the  satisfaction  of  the  surrogate,  before  dis- 
pensing with  his  testimony.  Where  a  witness,  being  within  the  state,  is 
disabled  from  attending  by  reason  of  age,  sickness  or  infirmity,  his  disabil- 
ity must  be  shown  in  like  manner ;  and  in  that  case,  the  testimony  of  the 
witness,  where  it  is  required,  and  he  is  able  to  testify,  must  be  taken  in  the 
manner  prescribed  by  law,  and  produced  before  the  surrogate,  as  part  of 
the  proofs. 

§  2620.  [am'^d  1888.]  If  all  the  eabscriblDg  witnesses  to  a  written  will  ar*, 
or  if  a  BQbscribiog  witness,  whose  testimony  Is  required,  is  dead,  or  incompetent 
by  reason  of  lanacy  or  otherwise,  to  teistify  or  nnaole  to  testify ;  or  if  euch  a  sub- 
scribing witness  is  absent  from  the  State  ;  or  if  such  a  subscribing  witness  has  for- 
gotten the  occnrrencey  or  testifies  against  the  execution  of  the  will ;  the  will  may 
ncverthel(^88  be  established,  upon  proof  of  the  handwriting  of  the  testator,  and  of 
the  subscribing  witnesses,  ana  also  of  such  other  circuiuKtiimu's  as  would  be  suffi- 
cient to  prove  the  will  upon  the  trial  of  an  action.  Where  a  snbsscrlbing  witness  is 
absent  from  the  State,  uuon  application  of  cither  party,  the  snrro,srate  shall  cause 
the  testimony  of  such  witness  to  be  taken  by  commission,  when  it  is  made  to 
ai>pear  that  by  due  diligence  such  testimony  niay  be  obtained.  Where  a  written 
will  is  proved  as  prescribed  in  this  section,  it  ninst  be  filed  and  remain  in  the 
surrogate's  office.  Where  in  any  matter  before  the  surrogate  or  in  a  surrogate's 
court  the  testimony  of  any  witness  shall  be  taken  by  or  on  commission,  the  same, 
together  with  the  commission  on  which  it  is  taken,  shall  be  duly  filed  in  the  ofHce 
of  the  surrogate  but  need  not  be  recorded.  The  testimony  or  other  proceeding 
duly  taken  to  be  used  before  the  surrogate  or  surrogate's  court,  by  a  stenographer, 
shall  be  filed  and  need  not  be  recorded. 

§  2621.  A  lost  or  destroyed  will  can  be  admitted  to  probate  in  a  surro- 
gate's court ;  but  only  in  a  case,  where  a  judgment  establishing  the  will 
could  be  rendered  by  the  supreme  court,  as  prescribed  i^  section  one  thou- 
sand eight  hundred  and  sixty-five  of  this  act. 

§  2622.  Before  admitting  a  will  to  probate,  the  surrogate  must  inquire 
particularly  into  all  the  facts  and  circumstances,  and  must  be  satisfied  of 
the  genuineness  of  the  will,  and  the  validity  of  its  execution.  Before 
admitting  a  written  will  to  probate,  the  surrogate  may,  in  his  discretion, 
rbquire  proof  of  the  circumstances  attending  the  execution,  the  delivery, 
and  the  possession  thereof,  or  any  of  them,  to  be  made  by  the  affidavit,  or 
the  testimony,  at  the  hearing,  of  the  person  who  received  the  will  from  the 
testator,  if  he  can  be  produced,  and,  also,  gf  the  person  presenting  it  for 
probate. 

§  2623.  If  it  appears  to  the  surrogate  that  the  will  was  duly  executed  ; 
ana  that  the  testator,  at  the  time  of  executing  it,  was  in  all  respects  compe- 
tent to  make  a  will,  and  not  under  restraint;  it  must  be  admitted  to  pro- 
bate, as  a  will  valid  lo  pa8S  real  property,  or  personal  property,  or  both,  at 
the  surrogate  determines,  and  the  petition  and  citation  require,  and  must  ba 
recorded  accordingly.  The  decree  admitting  it  to  probate  muat  state 
whether  the  probate  was  or  was  not  contested. 
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§  2624.  But  if  a  party  expressly  puts  in  issue,  before  the  surrogate,  the 
TAlidity,  construction,  or  effect  of  any  di-^position  of  personal  property,  con- 
tained in  the  will  of  a  resident  of  the  State,  executed  within  the  State,  the 
surrogate  must  determine  the  question,  upon  rendering  a  decree ;  unlesi 
the  decree  refuses  to  admit  the  will  to  probate,  by  reason  of  a  failure  to 
prove  any  of  the  matters  specified  in  the  last  section. 

^  2625.  Where  the  surrogate  decides  against  the  sufficiency  of  klie 
proof,  or  against  the  validity  of  a  will,  or  upon  the  construction,  validity,  or 
legal  effect  of  any  provision  theiieof,  he  must  make  a  decree  accordingly ; 
and,  if  required  by  either  party,  he  must  enter  in  the  minutes  the  grounds 
of  his  decision. 

§  2626.  [arn'd  1882.]  A  decree  admitting  to  probate  a  will  of  personal 
property  made  as  prescribed  in  this  article,  is  conclusive,  as  an  adjudication, 
upon  all  the  questions  determined  by  the  surrogate  pursuant  to  this  article, 
until  it  is  reversed  upon  appeal,  or  revoked  by  the  surrogate ;  except  that 
a  determination,  made  under  section  twenty^six  hundred  and  twenty-four  of 
this  act,  is  conclusive  only  upon  the  petitioner,  and  each  party  who  was 
duly  cited  or  appeared  ;  and  every  person  claiming  from,  through  or  under 
either  of  them. 

§2627.  [ani*d  1881.]  A  decree,  admitting  to  probate  a  will  of  real 
property,  made  as  prescribed  in  this  article,  establishes,  presumptively  only, 
all  the  matters  determined  by  the  surrogate,  pursuant  to  this  article,  as 
against  a  party  who  was  duly  cited,  op  a  person  claiming  from,  through,  or 
under  him ;  or  upon  the  trial  of  an  action,  or  the  hearing  of  a  special  pro- 
ceeding, in  which  a  controversy  arises  concerning  the  will,  [  ]  or  where  the 
decree  is  produced  iu  evidence,  in  favor  of  or  against  a  person,  or  in  a  case 
'  specified  in  this  section,  the  testimony  taken  in  the  special  proceeding, 
wherein  it  was  made,  may  be  read  in  evidence  with  the  same  force  and 
effect  as  if  it  was  taken  upon  the  trial  of  the  action,  or  the  hearing  of  the 
special  proceeding,  wherein  the  decree  is  so  produced. 

§  2628.  The  title  of  a  purchaser  in  good  faith  and  for  a  valuable  con- 
sideration, from  the  heir  of  a  person  who  died  seized  of  real  property,  shall, 
not  be  affected  by  a  devise  of  the  property  made  by  the  latter,  unless  within 
four  years  after  the  testator's  death,  the  will  devising  the  same  is  either 
admitted  to  probate  and  recorded  as  a  will  of  real  property  in  the  ofllce  of 
the  surrogate  having  jurisdiction,  or  established  by  the  final  judgment  of  a 
court  of  competent  jurisdiction  of  the  State,  in  an  action  brought  for  that 
purpose.  But  if,  at  the  time  of  the  testator's  death,  the  devisee  is  either 
within  the  age  of  twenty-one  years,  or  insane,  or  imprisoned  on  a  criminal 
charge,  or  in  execution  upon  conviction  of  a  criminal  offence,  for  a  term  less 
than  for  life ;  or  without  the  State ;  or,  if  the  will  was  concealed  by  one  or 
more  of  the  heirs  of  the  testator,  the  limitation  created  by  this  section  does 
not  begin  until  after  the  expiration  of  one  year  from  the  removal  of  such  a 
disability,  or  the  delivery  of  the  will  to  the  devisee  or  his  representative, 
or  to  the  proper  surrogate.  • 

§  2629.  [arn'd  1882.]  The  surrogate  must  cause  to  be  indorsed  upon, 
or  annexed  to  the  original  will  adm^-ted  to  probate,  or  the  exemplified  copy, 
or  statement  of  the  tenor  of  a  will,  which  was  admitted  without  production 
of  an  original  written  will,  a  certificate,  under  his  hand,  or  the  hand  of  the 
clerk  of  his  court,  and  his  seal  of  office,  stating  that  it  has,  upon  due  proof, 
been  admitted  to  probate,  as  a  wHl  valid  to  pass  real  or  personal  property, 
or  botb,  as  the  case  may  be.     The  will,  or  the  copy  or  statement,  so  autlim- 
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tieated,  the  record  thereof,  or  an  exemplified  copy  of  the  record,  may  be 
read  in  evidence,  as  proof  of  the  original  will,  or  of  the  contents  or  tenor 
thereof,  without  further  evidence,  and  with  the  eflPect  specified  in  the  Ust 
three  sections. 

§  2630.  A.  transcript  of  a  will  of  real  property,  proved  and  recorded  in 
any  court  of  the  State  of  competent  jurisdiction,  and  of  all  the  notices, 
prociss,  and  proofs  relating  to  the  same,  must,  when  duly  exemplified,  be 
recorded,  upon  the  request  of  any  person  interested  therein,  in  the  surro- 
gate's court  of  any  county,  in  whicli  real  property  of  the  testator  is  situated. 

§  2631.  The  exemplification  of  the  record  of  a  will,  proved  before  the 
judge  of  the  former  court  of  probates,  and  recorded  in  his  office  before  the 
first  day  of  January,  in  the  year  1785,  certified  under  the  seal  of  the  officer 
bavin'g  custody  of  the  record,  must  be  admitted  in  evidence  in  any  case, 
after  it  has  been  made  to  appear  that  diligent  and  fruitless  search  has  been 
made  for  the  original  will. 

§  2632.  [am'd  1881.]  An  exemplified  copy  of  the  last  wiW  and  testa- 
ment of  any  deceased  person,  which  has  been  admitted  to  probate,  whether 
as  a  will  of  real  or  personal  property,  or  of  both,  and  recorded  in  the  office 
of  the  surrogate  in  any  county  of  this  State,  before  the  first  day  of  January, 
in  the  year  one  thousand  eight  hundred  and  forty,  shall  be  admitted  in 
evidence  in  any  of  the  courts  of  this  State,  without  the  proofs  and  examina- 
tion taken  on  the  probate  thereof,  and  whether  such  proofs  shall  have 
been  recorded  or  not,  with  like  effect  as  if  the  original  of  cuch  will  had 
been  produced  and  proven  in  such  court.  And  the  recording  of  such  will 
shall  be  evidence  that  the  same  was  duly  admitted  to  probate.  The  exemp- 
lification of  the  record  of  a  will  which  has,  before  the  first  day  of  January, 
in  the  year  one  thousand  eight  hundred  and  and  forty,  been  proved  before 
the  surrogate  or  judge  of  probate,  or  other  officer  exercising  the  like  juris- 
diction of  another  State  must,  when  certified  by  the  officer  having  by  law, 
when  the  certificate  was  made,  custody  of  the  record,  be  admitted  in  evi- 
dence as  if  the  original  will  was  produced  and  proved. 

§  2633.  [am'd  1881  &  1882.]  A  will  of  real  property,  which  has  been, 
at  any  time,  either  before  or  after  this  chapter  takes  effect,  duly  proved  in 
the  supreme  court,  or  the  court  of  chancery,  or  before  a  surrogate  of  the 
state  with  the  certificate  of  proof  thereof  annexed  thereto,  or  indorsed 
thereon,  or  an  exemplified  copy  thereof,  may  be  recorded  in  the  office  of 
tha  clerk  or  the  register,  as  the  case  requires,  of  any  county  in  the  state,  in 
the  same  manner  as  a  deed  of  real  property.  Where  the  will  relates  to  real 
property,  the  executor,  or  administrator  with  the  will  annexed,  must  cause 
the  same,  or  an  exemplified  copy  thereof,  to  be  so  recorded  in  each  county 
where  real  property  of  the  testator  is  situated,  within  twenty  days  after 
letters  are  issued  to  him.  An  exemplification  of  the  record  of  such  a  will, 
from  any  surrogate's  or  other  office  where  the  same  has  been  so  recorded, 
either  before  or  after  this  chapter  takes  effect,  may  be  in  like  manner 
recorded  in  the  office  of  the  clerk  or  register  of  any  county.  Such  record 
or  exemplification,  or  an  exemplification  of  the  record  thereof,  must  be 
received  in  evidence,  as  if  the  original  will  was  produced  and  proved. 

§  2634.  Upon  recording  a  will  or  exemplification,  as  prescribed  in  the 
last  section,  the  clerk  or  register  must  index  it  in  the  same  books,  and  sub- 
stantially in  the  same  manner,  as  if  it  was  a  deed  recorded  in  his  office,  and 
be  is  entitled  to  receive  the  same  fees  therefor,  as  for  recording  a  deed.  Au 
executor,  or  administrator  with  the  will  annexed,  who  causes  such  a  record 
t9  b?  inncle.  mus^  be  allowed,  in  his  accQunt,  the  fees  paid  by  tiim  ;h^^fQr« 
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§  2636.  Except  where  special  provision  is  otherwise  made  by  law,  a 
written  will,  after  it  has  been  proved  and  recorded,  must  be  retained  by  the 
surrogate,  until  the  expiration  of  one  year  after  it  has  been  recorded,  and, 
^  if  a  petition  for  the  revocation  of  probate  thereof  is  then  filed,  until  a 
decree  is  made  thereupon.  1%  must  then  be  returned,  upon  demand,  to  the 
person  who  delivered  it,  unless  he  is  dead,  or  a  lunatic,  or  hus  removed 
from  the  State ;  in  which  case,  it  may,  in  the  discretion  of  the  surrogate, 
be  dehvered  to  any  person  named  therein  as  devisee,  or  to  an  heir  or  assig- 
nee of  a  devisee  ;  or,  if  it  relates  only  to  personal  property,  to  the  executor, 
or  administrator  with  the  will  annexed,  or  to  a  legatee. 

§  2636.  Where  a  will,  which  is  admitted  to  probate,  names  one  or  mora 
persons  to  be  executor  or  executors  thereof,  upon  a  contingency,  the  sur. 
rogate  must  inquire  into  the  facts,  and,  if  the  contingeiicy  has  happened, 
that  fact  must  be  recited  in  the  decree.  Immediately  after  a  will  has  be«u 
admitted  to  probate,  the  person  or  persons  named  therein  as  excutors,  who 
are  competent  bv  law  to  serve,  and  who  appear  and  qualify,  are-  entitled  to 
letters  te«tamepiary  thereupon ;  unless,  before  the  letters  are  granted,  a 
creditor  of  the  decedent,  or  a  person  interested  in  the  estate,  files  an  affi* 
davit,  specifying  his  demand,  or  how  he  is  interested,  and  either  setting  forth 
specifically  one  or  L^ore  legal  objections  to  granting  the  letters  to  one  or 
more  of  the  executors,  or  stating  that  he  it  advised  and  believes  that  there 
are  such  objection;),  and  that  he  intends  to  file  a  specific  statement  of  the 
same.  Where  such  au  etfidavit  is  filed,  the  surrogate  must  stay  the  grant, 
ing  of  letters,  at  least  thirty  days,  or  until  the  matter  is  sooner  disposed  of. 
A  specification  ^r  stattmeut  of  an  objection,  made  as  prescribed  in  this 
section,  must  bo  verified  by  the  oath  of  the  objector,  or  his  attorney,  to  the 
effect  thai  he  believes  it  lo  be  true. 

^  2637.  The  surrogate  must  inquire  into  an  objection,  filed  as  prescribed 
in  the  last  section  ;  and,  for  that  purpose,  he  may  receive  proof,  by  affidavit 
or  otherwise,  in  his  discretion.  If  it  appears  that  there  is  iv  legal  and  suffi- 
cient obje^'tion  to  any  pcrsoii,  named  as  executor  in  the  will,  letters  shall 
not  be  issued  to  him,  except  as  prescribed  in  the  next  st^ctiou. 

§  2638.  In  either  of  the  following  cases,  a  person  named  as  executor  in 
a  will,  rony  entitle  himself  to  letters  testamentary  tliereupon,  by  giving  a 
bond  as  prescribed  by  law,  although  an  objection  against  him  has  been 
established  to  the  satisfaction  of  the  surrogate  ; 

1.  Where  the  objection  is,  that  his  circumstances  are  such,  that  they  d« 
not  afford  adequate  security  to  the  creditors,  or  persons  interested  in  the 
estate,  for  the  due  administration  of  the  estate. 

2.  Where  the  objection  is  that  he  is  not  a  resident  of  the  State  ;  and  he 
is  a  citizen  of  the  IJnited  States. 

BuX  a  person  against  whom  there  is  no  objection,  except  that  of  uon- 
residenec,  is  entitled  to  letters  testamentary,  without  giving  a  bond,  if  he 
has  an  office  within  the  State,  for  the  regular  transaction  of  business  in 
person  ;  and  the  will  contains  an  express  provision,  to  the  effect  that  he 
may  act  without  giving  security. 

§  2639.  A  person,  named  as  executor  in  a  will,  may  renounce  the 
appointment  by  an  instrument  in  writing,  signed  by  him,  and  acknowledged 
or  proved,  and  certified,  in  like  manner  as  u  deed  to  be  recorded  in  the 
county,  or  attested  by  one  or  more  witnesses,  and  proved  to  the  satisfaction 
of  the  surrogate.  Si  ch  a  renunciation  may  be  retracted  by  a  like  instru- 
ment, at  auy  time  before  letters  testamentary,  or  letters  of  administration 
r^^h  the  will  annexed,  have  been  issued  to  any  other  person  in  his  place  ^ 


pr,  after  they  have  been  so  5s8ued^  if  they  have  been  revoked,  or  the  person 
to  whom  they  were  issued  has  died,  or  become  a  luoAtic,  and  there  is  no 
other  acting  executor  or  admlnistraton  Where  a  retraction  is  so  made,  let* 
ters  testamentary  may,  in  the  discretion  of  the  surrogate,  be  issued  to  the 
person  makmg  it.  An  instrument  specified  in  this  section  must  be  filed  and 
recorded  in  the  surrogate's  office. 

§  2640.  Where  the  will  contains  a  valid  power^  authorizing  the  selectiou 
as  executor  thereof,  of  a  person  not  named  therein^  the  selection  must  bo 
made,  by  the  person  appointed  for  that  purpose^  within  thirty  days  after 
making  the  decree  admitting  the  will  to  probata  ;  in  default  whereof,  the 
power  of  selection  is  deemed  to  have  been  renounced.  Such  selection  must 
be  made  by  an  instrument  in  writings  designating  the  person  selected. 
signed  by  the  proper  person,  and  acknowledged  or  proved,  and  certified,  in 
like  manner  as  a  deed  to  be  recorded  in  the  county^  or  proved  to  the.  satis- 
faction of  the  surrogate,  and  filed  in  the  surrogate's  office.  Where  the  will 
authorizes  the  person,  so  to  be  selected,  to  act  with  the  executor  or  execu- 
tors named  therein,  the  issuing  of  letters  must  be  delayed  until  the  expira- 
tion of  the  period,  fixed  in  this  section  for  the  exercise  of  the  power  of 
selection^  and,  if  the  selection  is  so  made,  for  five  days  thereafter. 

g  2641.  Within  five  days  after  a  selection  is  made,  as  prescribed  in  the  ^ 
last  section,  any  person  may  file  an  affidavit,  verified  as  prescribed  in  sec- 
tion two  thousand  six  hundred  and  thirty-six  of  this  act,  showing  that  he  is 
a  creditor  of  the  decedent,  or  a  person  interested  in  the  estate,  and  setting 
forth  specifically  one  or  more  legal  objections  to  granting  letters  to  the  per- 
son selected.  The  proceedings  to  be  taken  thereupon  are  the  same,  as  pre- 
scribed in  sections  two  thousand  six  hundred  and  tliirty-seven  and  two 
thousand  six  hundred  and  thirty-eight  of  this  act.  If  letters  are  not  issued 
to  the  person  so  selected,  the  power  of  '^election  is  deemed  to  be  exhausted. 

§  2642.  l^arnd  1883.]  If  a  persoti  named  as  executor  in  a  will  does  not 
qualify  or  renounce  within  thirty  days  after  probate  thereof  ;  oi:  if  a  person, 
chosen  by  virtue  of  a  power  in  the  will,  does  not  qualify  or  reuounde  within 
thirty  days  after  the  filing  t)f  the  instrument  designating  him  ;  or,  in  either 
case,  if  objections  are  filed,  and  the  executor  does  not  qualify  or  renounce 
within  five  days  after  they  are  determined  in  his  favor,  or  in  a  case  specified  - 
in  section  twenty-six  hundred  and  thirty-eight  of  this  act,  within  five  day« 
after  an  objection  has  been  established  ;  the  surrogate  must,  upon  the  appli- 
cation of  any  other  executor  or  any  creditor  or  person  interested  in  the 
estate,  make  an  order  requiring  him  to  qualify  within  a  time  therein  specified ; 
and  directing  that  in  default  of  so  doing,  he  be  deemed  to  have  renounced  his 
ippointment.  Where  it  appears  by  affidavit  or  other  written  proof  to  the 
satisfaction  of  the  surrogate  that  such  an  order  cannot,  with  due  diligence, 
be  served  personally  within  the  state,  upon  the  person  therein  named, 
the  surrogate  may  prescribe  the  manner  in  which  it  must  be  served,  which 
nay  be  by  publication.  If  the  person  so  appointed  executor  does  not  qual- 
ify within  the  time  fixed,  or  within  such  further  time  as  the  surrogate  allows 
for  that  purpose,  an  order  must  be  made  and  recorded,  reciting  the  facts, 
and  declaring  that  he  has  renounced  his  appointment  as  executor.  Such  an 
order  may  be  revoked  by  the  surrogate  in  his  discretion,  and  letters  testa- 
mentary may  be  issued  to  the  person  so  failing  to  renounce  or  qualify,  upon 
his  application,  in  a  case  where  he  might  have  retracted  an  express  reuun- 
ciatioi),  as  prescribed  in  section  twenty-six  hundred  and  thirty-nine  of  thii 
wl.  And  where  any  powers  to  sell,  mortgage  or  lease  real  estate,  or  any 
4itertist  therein,  are  given  to  executors  as  such,  or  as  trustees,  or  as>xeca 
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ton  and  trustees,  and  any  of  such  persona  named  a»  executors  shall  neglect. 
to  qualify,  then  all  sales,  morttrugeH  and  leases  under  said  powers  made  L? 
the  executors  who  shall  qualify  shall  be  equally  valid  i>s  if  the  other  execu- 
tors or  trustees  had  joined  in  such-  sale. 

§  2643.  If  no  person  is  named  as  executor  in  the  will,  or  selected  by 
virtue  of  a  power  contained  therein ;  or  if,  at  any  time,  by  reason  of  death, 
incompetency  adjudged  by  the  surrogate,  renunciation  in  either  of  the 
methods  prescribed  in  sections  two  thousand  six  hundred  and  thirty-niue 
and  two  thousand  six  hundred  and  forty-two  of  this  act,  or  revocation  of 
letters,  there  is  no  executor,  or  adininistrator  with  the  will  annexed,  quah- 
ilcd  to  act ;  the  surrogate  must,  upon  the  application  of  a  ci-editor  of  the 
decedent,. or  a  person  interested  in  the  estate,  and  npon  such  notice  to  the 
other  creditors  and  persons  interested  in  the  estate,  as  the  surrogate  deems 
proper,  issue  letters  of  administration  with  the  will  annexed,  as  follows : 

1.  To  one  or  more  of  the  residuary  legatees,  who  are  qualified  to  act  as 
administrators. 

2.  If  there  is  no  such  residuary  legatee,  or  none  who  will  accept,  then'  to 
one  or  more  of  the  principal  or  specific  legatees,  so  qualified. 

3.  If  there  is  no  such  legatee,  or  none  who  will  accept,  then  to  the  hus» 
Jl)and,  or  wife,  or  to  one  or  more  of  the  next  of  kin,  or  to  one  or  more  of 

the  heirs  or  devisees,  so  qualified. 

4.  [arn'd  1881.]     If  there  is  no  qualified  person,  entitled  under  the  fore 
going  subdivisions,  who  will  accept,  then  to  one  or  more  of  the  creditors 
who  are  so  qualified,  except  t^at  in  the  counties  of  Kew  York  and  Kings 
the  public  administrator  sliaH  have  preference,  after  the  next  of  kin,  over 
creditors  and  all  other  persons. 

5.  If  there  is  no  qualified  creditor  who  will  accept,  tbsn  to  any  propei 
person  designated  by  the  surrogate. 

§  2644.  But  where  a  person  uppUer  for  letters  of  administration  with 
the  will  annexed,  as  prescribed  in  the  last  section,  and  another  person  has  a 
right  to  the  administration,  prior  to  that  of  the  petitioner,  the  application 
must  be  made  by  petition,  unless  a  written  renunciation  of  every  person  hav- 
ing such  a  prior  right,  is  filed  with  the  surrogate,  and  the  execution  thereof 
is  proved  to  his  satisfaction.  The  petition  must  pray  that  all  the  persons 
having  a  prior  right,  who  have  not  renounced,  be  cited  to  show  cause,  why 
administration  should  not  be  granted  to  the  petitioner.  The  proceedings 
thereupon  are  the  same,  as  upon  an  application  for  administration  upon  the 
estate  of  an  intestate. 

g  2646.  An  executor,  from  whom  a  bond  is  re<)aired,  as  prescribed  in 
this  article,  or  an  administrator  with  the  will  annexed,  must,  before  letters 
are  issued  to  him,  qualify  as  prescribed  by  law,  with  respect  to  an  admin- 
istrator upon  the  estate  of  an  intestate  ;  and  the  proviiiiions  of  article  fourth 
of  ihis  title,  with  respect  to  the  bond  to  be  given  by  the  administrator  of  an 
intestate,  apply  to  a  bond  given  pursuant  to  this  section ;  except  that,  in 
fixing  the  penalty  thereof,  the  surrogate  must  take  into  consideration  the 
value  of  the  real  property,  or  of  the  proceeds  thereof,  which  may  come  to 
the  hands  of  the  executor  or  administrator,  by  virtue  of  any  provision  con: 
tained  in  the  will. 

§  2646.  This  article  does  not  vary  the  effect  of  a  det>ree  for  probale, 
made  before  this  chapter  takes  effect,  as  declared  in  the  "atatutes  then  in 
forest 
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ARTICLE  SECOND. 
Revocation  of  Probatk. 

I  3647.  Persons  intereeted  may   apply       S  2660.  Executor,  etc.,  to  raipeBd  Tpr^ 

to  rc?oke  probate.  ceediDgs. 

264&.  When  appIicatichamaBl  be  made.  2651.  Hearing. 

2649.  Citation  thereupon.  265S.  Decree. 

2653.  Notice  of  decree  of  reTocatioo. 

§  2647.  A  person  interested  in  the  estate  of  the  decedent  may,  within 
the  time  specified  in  the  next  section,  present  to  tffe  surrogate's  court,  in 
which  a  will  of  personal  property  was  proved,  a  written  petition,  duly  veri- 
fied, containing  allegations  against  the  validity  of  the  will,  or  the  com- 
petency of  the  proof  thereof ;  and  praying  that  the  probate  thereof-may  be 
revoked,  and  that  the  persons,  enumerated  in  the  next  section  hot  one,  may 
be  cited  to  show  cause  why  it  should  not  be  revoked.  Upon  the  presenta- 
tion of  such  a  petition,  the  surrogate  must  issue  a  citation  accordingly. 

§  2648.  [am'd  1881.]  A  petition  must  be  presented,  as  prescribed  in  the 
last  section,  within  one  year  after  the  recording  of  the  decree  admitting  the 
will  to  probate  ;  except  that,  when  the  person  entitled  to  present  it  is  then 
under  a  disability  specified  in  section  three  hundred  and  ninety-six  of  this 
act,  the  time  of  such  disability  is  not  part  of  the  year  limited  in  this  section, 
unless  such  person  shall  have  appeared  by  general  or  special  guardian  or 
otherwise  on  said  probate.  But  this  section  does  not  affect  an  application 
made  pursuant  to  subdivision  sixth  of  section  two  thousand  four  hundred 
and  eighty-one  of  this  act. 

§  2649.  A  petition,  presented  as  prescribed  in  the  last  two  sections, 
must  pray  that  the  citation  may  be  directed  to  the  executor,  or  adminis- 
trator  with  the  will  annexed  ;  to  all  the  devisees  and  legatees  named  in  the 
will ;  and  to  all  other  persons,  who  were  parties  to  the  special  proceeding 
in  which  probate  was  granted.  If  a  legatee  is  dead,  his  executor  or  admin- 
istrator must  be  cited,  if  one  has  been  appointed  ;  if  not,  such  persons  must 
be  cited  as  representing  him,  as  the  surrogate  designates  for  the  purpose. 

§  2650.  After  service  upon  him  of  a  citation,  issued  as  prescribed  in  the 
last  ihtee  sections,  the  executor,  or  administrator  with  the  will  annexed, 
must  suspend,  until  a  decree  is  made  upon  the  petition,  all  proceedings 
relating  to  the  estate ;  except  for  the  recovery  or  preservation  of  prop- 
erty, •  the  collection  and  payment  of  debts,  and  such  other  acts  as  he  iv 
expressly  allowed  to  perform,  by  an  order  of*  the  surrogate,  made  upo» 
notice  to  the  petitioner. 

§  2651.  Upon  the  return  of  the  citation,  the  surrogate  must  proceed  tc 
hear  the  allegations  and  proofs  of  the  parties.  The  testimony,  taken  upon 
the  application  for  probate,  of  a  witness  who  is  dead,  or  without  the  State, 
or  who,  since  his  testimony  was  taken,  has  become  a  lunatic,  or  otherwise 
incompetent,  must  be  receive^  in  evidence. 

S  2652.  If  the  surrogate  decides  that  the  will  is  not  sufficiently  proved 
to  be  the  last  will  of  the  testator,  or  is,  for  any  reason,  invalid,  he  must 
make  a  decree  revoking  the  probate  thereof ;  otherwise,  he  must  make  a 
decree  confirming  the  probate. 

§  2653.  Where  the  decree  revokes  the  probate  of -a  will,  as  prescribed 
in  this  article,  the  surrogate  must  cause  notice  of  the  revocation  to  be  im- 
mediately published,  for  three  successive  weeks,  in  a  newspaper  pubUaked 
in  bis  county. 
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ARTICLE  THIRD. 
Probate  of  Heirship. 

I  MB4.  N«ir,  etc.,  may  apply  to  estab-  decree  therenpon. 

li»h  heirehip.  %  2657.  Decree  to  be  recorded ;  effect 

9656.  Citation  ;  nupeawnce  of  persons  thereof. 

interestod.  2656.  Petition  to  vacate  or  modify  ti 

96M.  What  facts  to  be  asoertained;  2650.  Id.;  when  f^ranted. 

§  2654.  Where  a  person,  sized  in  fee  of  real  property  within  the  State^ 
dies  intestate,  or  without  having  devised  his  real  property  to  specific  per- 
■onSf  his  heirs,  or  any  of  theoif  may  present  to  the  surrogate's  court  wbic^ 
has  acquired  jurisdiction  of  the  estate,  or,  if  no  surrogate's  court  hai 
acquired  such  jurisdiction,  then  to  tiie  surrogate's  court  of  the  county  where 
the  real  property,  or  any  part  thereof,  is  situated,  a  written  petition,  duly 
verified ;  describing  the  real  property ;  setting  forth  the  facts  upon  which 
the  jurisdiction  of  the  court  depends ;  and  the  interest  or  share  of  the  peti. 
tioner,  and  of  each  other  heir  of  the  decedent,  in  the  real  property ;  and 
praying  for  a  decree  establishing  the  right  of  inheritance  thereto,  and  that 
all  the  heirs  of  the  decedent  noay  be  cited  to  attend  the  probate  of  thai 
right.  Upon  the  presentation  of  such  a  petition,  the  surrogate  must  issoi 
a  citation  accordingly. 

g  2666.  The  citation  must  set  forth  the  name  of  the  decedent  and  of 
the  petitioner;  the  interest  or  share  which  the  petitioner  claims;  and  a 
brief  description  of  the  real  property.  Any  heir  of  the  decedent,  who  hai 
not  been  cited,  may  nevertheless  appear  at  the  hearing;  and  thereby  maka 
himself  n  party  to  the  special  proceeding.  But  this  section  does  not  affect 
a  right  or  interest  of  such  a  person,  unless  he  becomes  a  party. 

g  2666.  Upon  the  return  of  the  citation,  the  surrogate  roust  bear  tht 
allegations  and  proofs  of  the  parties.  If  it  appears  that  there  is  a  contest, 
respecting  the  heirship  of  a  party,  or  respecting  the  share  to  which  a  partj ' 
i^  entitled,  as  an  heir  of  the  decedent,  the  surrogate  must  dismiss  the  pnv 
ceedings.  If  there  is  no  such  contest,  he  must  inquire  into  the  facts  and 
circumstances  of  the  case.  The  petitioner  must  establish,  by  satisf actor? 
evidence,  the  fact  of  the  decedent's  death  ;  the  place  of  his  residence  at  the 
time  of  his  death  ;  his  intestacy,  either  generally,  or  as  to  the  real  property 
ill  question;  the  number  of  heirs  entitled  to  inherit  the  property  in  ques. 
ti'on  ;  the  name,  age,  residence,  and  relationship  to  the  decedent,  of  each; 
and  the  interest  or  sliare  of  each  in  the  property.  The  surrogate,  where 
these  facts  are  established,  must  make  a  decree,  describing  the  property, 
and  declaring  that  the  right  of  inheritance  thereto  has  been  established  tc 
his  satisfaction,  in  accordance  with  the  fa?ts,  which  must  be  recited  in  the 
decree. 

§  2657.  An  exemplified  copy  of  a  decree,  made  as  prescribed  in  the  last 
Bection,  and  of  the  proofs  taken  thereupon,  may  be  recorded  in  the  office  of 
the  clerk,  or  of  the  register,  as  the  case  reqYiires.  of  each  county  in  which 
the  real  property  is  situated,  as  prescribed  by  law  for  recording  a  deed, 
and,  from  the  time  when  the  exeutplifications  are  so  recorded,  the  decree, 
or  the  record  thereof,  is  presumptive  evidence  of  the  facts  so  declared  to  be 
established  thereby. 

§  2658.  Any  person,  other  than  a  part;^  to  a  special  proceedlnsr,  instw 
tuted  as  prescribed  in  this  article,  or  the  heir,  devisee,  or  assignee  of  such 
a  party,  may,  at  any  time  within  ten  years  after  a  decree  establishing  the 
right  of  inheritance  is  made  therein,  present  to  the  court  a  written  petition, 
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duly  verified,  Blowing  that  he  has  a  right,  title,  or  interest  in  the  reni  prop- 
erty, or  a  part  thereof,  which  is  injuriously  affected  by  the  decree ;  stating 
that  the  decree  is  erroneous  in  some  material  particular,  specified  tiierein  ; 
and  praying  that  the  deci'ee  may  be  set  aside  or  modified  in  that  particular, 
and-  that  all  the  persons,  whose  heirship  was  established  by  the  deci*ee,  may 
be  cited  to  show  cause,  why  tlie  prayer  of  the  petition  should  not  be  granted. 
If  an  heir  has  since  died,  or  has  conveyed  the  share  or  interest  so  estab- 
lished, by  a  deed  duly  recorded  in  the  county,  the  petition  must  state  that 
fact ;  and  must  pray  that  the  persons,  who  have  succeeded  to  his  interest, 
may  be  also  cited.  Upon  the  presentation  of  such  a  petition,  the  snrrogata 
vast  issue  a  citation  accordingly. 

§  2669.  Where  a  petition  is  presented  as  prescribed  in  the  last  section, 
*nd  it  appears,  upon  the  hearing,  that,  if  the  petitioner,  or  his  ancestor, 
lestator,  or  grantor,  bad  been  a  party  to  the  special  proceeding,  the  decree 
t)r  a  part  thereof  could  not  have  been  legally  made,  as  prescribed  in  this 
article,  the  surrogate  must  vacate  or  modify  the  decree  accordingly.  An 
exemplified  copy  of  the  decree  or  order,  so  vacating  or  modifying  the  orig- 
inal decree,  may.  be  recorded  in  the  ofiice  of  any  clerk  or  register^  where  a 
copy  of  the  original  decree  was  recorded.  ' 

ARTICLE  FOaRTH. 

•    Grant  op  Letters  *)f  Administration. 

$  8600.  Who  may  apply  for  letters.  lie  administrator  to  be  cited. 

9661.  What  to  be  shown  upon  appli-  -  {  2664.  R<;nunciation  ;  how  made. 

cation.  2665.  Persons  not  cited  may  appear. 

2062.  Citation;  effect  of  rennnclation.  2666.  Hearing;  decree. 

8663.  When  attorney -general  and  pQb-  2667.  AdminiBtrator^s*  bond. 

§  2660.  A  person  entitled,  absolutely  or  contingently,  to  administration 
upon  the  estate  of  an  intestate,  may  present  to  the  surrogate's  court,  hav- 
ing Jurisdiction,  a  written  petition,  duly  verified,  praying  for  a  decree, 
awarding  letters  of  administration,  either  to  him  or  to  such  other  person  or 
persons,  having  a  prior  right,  as  may  be  entitled  thereto,  or  in  the  alterna- 
tive, as  the  petitioner  elects  ;  and,  if  necessary,  that  the  persons  required 
to  be  cited,  as  prescribed  in  the  next  section  but  one,  may  be  cited  to  show 
cause,  why  such  a  decree  should  not  be  made.  The  petition  must  set  forth 
the  petitioner's  title  ;  the  facts  upon  which  the  jurisdiction  of  the  court  to 
grant  letters  of  administration  upon  the  estate  depends  ;  and  the  names  of 
the  husband  or  wife,  if  any,  and  of  the  next  of  kin  of  the  decedent,  as  far 
as  they  are  known  to  the  petitioner,  or  can  be  ascertained  by  him  with  due 
diligence. 

§  2661.  A  citation  shall  not  be  issued,  and  a  decree  shall  not  be  mad« 
where  a  citation  is  not  necessary,  until  the  petitioner  presumptively  proves, 
by  affidavit  or  otherwise,  to  the  satisfaction  of  the  surrogate,  the  existanoe 
of  all  the  jurisdictional  facts,  and,  particularly,  that  the  decedent  left  no 
vfill.  For  the  purpose  of  the  'inquiry  touching  any  of  these  matters,  the 
surrogate  may  issue  a  subpflsna,  requiring  any  person  to  attend  and 
be  examined  as  a  witness. 

§  2662.  Every  person,  being  a  resident  of  the  State,  who  has  a  right  to 
administration,  prior  or  equal  to  that  of  the  petitioner,  and  who  has  not 
renounced,  must  be  cited  upon  a  petition  for  letters  of  administration.  The 
surrogate  may,  in  his  discretion,  issue  a  citation  to  non-residents,  or  those 
who  hare  renounced,  or  to  any  or  all  other  persons  interested  in  the  estate, 
whom  he  thinks  proper  to  cite.     Where  it  is  not  necessary  to  cite  any  per 
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ion,  a  decree,  granting  to  the  petitioner  lelt«ra^  maj  be  made  upon  presenta- 
tiou  of  the  petition. 

§  2663.  Where  the  8urro^:t'te  is  unable  to  ascertsin,  to  his  satisfaction, 
whether  the  decedent  left,  sutviving  him«  any  petrson  entitled  to  succeed  to 
his  estate,  a  citation  must  be  iasued,  directed  generally  to  all  creditors  of, 
and  persons  interested  in,  the  instate,  and  also  to  the  attorney-general,  and 
the  public  administrator  of  the  (^  roper  county,  requiring  them  to  show  cauae, 
why  administration  should  not  bt«  granted  to  the  petitiu^r. 

§  2664.  Any  person  who  has  a  right  to  administration,  prior  or  sqaal  to 
that  of  the  petitioner,  may  reno.\uoe  his  right  by  a  written  instrument, 
acknowledged  or  proved,  and  cerwi^ed,  in  hke  manner  as  a  deed  to  be 
recorded  in  the  county,  or  otherwist'  proved  to  the  satisfaction  of  the  surro- 
gate ;  which  must  be  tiled  in  the  sur^iogate^s  office. 

g  2665.  Where  a  citation  is  issued,  any  creditor  of  the  decedent,  or  any 
person  interested  in  the  personal  estai^e,  although  not  cited,  may  appearand 
make  himself  a  party  to>  the  special  proceeding,  in  like  manner  and  with 
like  effect,  as  a  devisee  or  legatee,  who  ij  not  cited  upon  an  application  for 
probate. 

§  2666,  Upon  the  return  of  a  citation,  issued  as  prescribed  in  this 
article,  the  surrogate  must  make  such  a  decree  in  the  premises,  as  justice 
requires.  The  decree  may  award  admin iutTdtion  to  any  party  to  the  special 
proceeding,  who  appears  to  be  entitled  theieto.  The  surrogate  may,  in  his 
discretion,  award  administration  without  a  (.H^raonal  examination  of  the  per- 
son to  whom  it  is  awarded 

§2667.  [am* d  18S]  &  1882.]  A  person  appointed  an  administrator  must, 
before  letters  are  issued  to  him,  besides  filing  his  official  oath,  execute  to 
the  people  of  the  state,  and  file  with  the  surrogate,  the  joint  and  sevetal 
bond  of  himself  and  two  or  more  sureties,  in  a  penalty  fixed  by  the  surra- 
gate,  not  less  than  twice  the  value  of  the  personal  property  of  which  the 
decedent  died  possessed,  and  of  the  probable  amount  to  be  recovered  by 
reason  of  any  right  of  action  granted  to  an  executor  or  administrator  by 
special  provision  of  law.  The  sum  to  be  fixed  as  the  amount  of  the  penalty 
must  be  ascertained  by  the  surrogate,  by  the  examination,  upon  oath,  of 
the  applicant  or  any  other  person,  or  otherwise,  as  the  surrogate  thinks 
proper.  The  bond  must  be  conditioned  that  the  administrator  will  faithfully 
discharge  the  trust  reposed  in  him  as  such  and  obey  all  lawful  decrees  and 
orders  of  the  surrogate's  court  touching  the  administration  of  the  estate 
committed  to  him.  But  where  a  right  of  action  is  granted  to  an  executor 
or  administrator  by  special  provision  of  law,  if  it  appears  to  be  impracti- 
cable to  give  a  bond  sufficient  to  cover  the  probable  amount  to  be  recovered/ 
the  surrogate  may  in  .his  discretion  accept  modified  security  and  issue  let- 
ters limited  to  the  prosecution  of  such  action,  but  restraining  the  executor 
or  administrator  from  a  compromise  of  the  action  and  the  enforcement  of 
any  judgment  recovered  therein,  until  the  farther  order  of  the  surrogate  on 
additional  further  satisfactory  security.  In  cases  where  all  the  next  of  kin 
to  the  intestate  consent  thereto,  the  penalty  of  the  bond  required  to  be 
given  shall  not  exceed  twice  the  amount  of  the  claims  of  creditors  against 
the  estate  presented  to  the  surrogate,  pursuant  to  a  notice  to  be  published 
twice  a  week  for  four  weeks  in  the  stale  paper,  and  in  two  newspapers  pub- 
lished in  the  city  of  New  York,  and  once  a  week  for  four  weeks  in  two 
newspapers  published  in  the  county  where  the  intestate  usually  resided,  and 
in  the  county  where  he  died,  reciting  an  intention  to  apply  for  letters  under 
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this  provisioD,  and  notifying  creditors  to  present  their  claiihs  to  the  suirro- 
gate  on  or  before  a  day  to  be  fixed  in  .such  notice,  wliich  shall  be  at  least 
thirty  days  after  the  first  publication  thereof;  but  no  bond  so  giren  shall 
be  for  a  less  sum  than  five  thousand  dollars ;  and  such  bond  may  be 
increased  by  order  of  the  surrogate  for  cause  6ho^vn.  Pending  such  appli- 
cation, no  temporary  administrator  shall  be  appointed  except  on  petition  of 
such  next  of  kiu.  • 

ARTICLE  FIFTH. 
TsMPO&ART  Administration. 


2670. 


I  2668.   Temporary      administration  ; 
when  allowed. 
Temporary  adniinibtrator ;  how 

appointed. 
Id.;  upon  estate  of  absentee, 
etc. 
9671.  Id.;  to  qnalify. 
Xm^.  General  powers,  etc.,  of  tempo- 
rary administrator. 

2673.  Id.;  as  to  requiring  creditors  to 
present  claims. 

2674.  Id.;  as  to  paying  debts. 

2675.  Id.;  as  to  real  property. 

2676.  Special  powers    of    temporary 
administrator  of  absentee. 


§  S677.  Temporary  administrator  af  ab- 
sentee may  provide  for  family. 

2678.  Deposit  of  money  by  temporary 
'        administrator. 

2679.  Proceed  in  jjfd  where  he  neglects 

to  deposit. 

2680.  Money  deposited  ;    how   with- 

drawn. 

2G81.  Notices  required  by  this  article ; 
how  ^iven. 

2683.  When  tmiu  to  ran  for  or  against 
the  estate. 

2683.  Application  of  this  chapter  to 
collectors,  etc.,  heretofore  ap- 
pointed. 


§  2668.  Upon  the  application  of  a  creditor,  or  a  person  interested  in  tht 
estate,  the  surrogate  may,  in  his  discretion,  issue  to  one  or  more  persoDP, 
competent  and  qualified  to  serve  as  executors,  letters  of  temporary  admin- 
istration, in  either  of  the  following  cases : 

1.  Where  delay  necessarily  occurs  in  the  granting  of  letters  testamentary 
or  letters  of  administration,  in  consequence  of  a  contest  arising  upon  an 
application  therefor,  or  for  probate  of  a  will ;  or  in  consequence  of  the 
absence  from  the  State  of  an  executor  named  in  the  will ;  or  for  any  other 
cause. 

2.  Where  a  person,  of  whose  estate  the  surrogate  would  have  jurisdic- 
tion, if  he  was  shown  to  be  dead,  disappears  or  is  missing,  so  that,  after 
diligent  search,  his  abode  cannot  be  ascertained,  and  under  circumstances 
which  afford  reasonable  ground  to  believe  either  that  he  is  dead,  or  that  he 
has  become  a  lunatic,  or  that  he  has  been  secreted,  confined,  or  otherwise 
unlawfully  made  away  with  ;  and  the  appointment  of  a  temporary  adcqims- 
trator  is  necessary  for  the  protection  of  his  property,  and  the  rights  of 
creditors,  or  of  those  who  will  be  interested  in  the  estate,  if  it  is  found  that 
he  is  dead. 

§  2669.  [am*d  1881.]  An  appointment  of  a  temporary  administrator, 
in  a  cjise  specified  in  subdivision  first  of  the  last  section,  must  be  made  by 
an  order.  At  least  ten  days'  notice  of  the  npplic&tion  for  suca  an  order 
n'ust  be  given  to  each  party  to  the  special  proceeding,  who  has  appeared, 
unless  the  surrogate  is  satisfie'd,  by  proof,  that  the  safety  of  the  estate 
requires  the  notice  to  be  shortened,  in  which  case  he  may  shorten  the  time 
of  service  to  not  less  than  two  days. 

§  2670.  Application  for  such  an  appointment,  in  a  case  specified  in  sob- 
division  second  of  the  last  section  but  one,  must  be  made  by  petition,  in 
like  manner  as  where  an  application  is  made  for  administration,  in  a  case 
of  intestacy ;  and  the  proceedings  are  the  same  as  prescribed  in  article 
fourth  of  this  title,  relating  to  such  lust  mentioned  application.  Such  an 
application  for  the  appointment  of  a  temporary  administrator  may  also  b« 
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made,  with  like  effect,  and  in  like  manner^  as  if  it  was  ttidde  b7*a  creditor, 
by  the  county  treasurer  of  the  county  where  the  person,  whose  estate  is  in 
questipD,  last  resided  ;  or,  if  he  was  not  a  resident  of  the  State,  of  th« 
county  where  any  of  his  property,  real  or  personal,  is  situated. 

§  2671.  A  temporary  administrator  must  qualify,  as  prescribed  in  article 
fourth  of  this  title,  with  respect  to  an  administrator  in  chief. 

§  2672.  [ani'd  1881.]  A  temporary  administrator,  appointed-  as  pre- 
scribed in  this  article,  has  authority  to  take  into  his  possession  periM>nal 
property ;  to  secure  and  preserve  it ;  and  to  collect  choses  in  action ;  and 
lor  either  of  these  purposes,  he  may  maintain  any  action  or .  special  p^ 
ceeding.  An  action  may  be  maintained  against  him,  by  leave  of  the  sur* 
rogate,  upon  a  debt  of  the  decedent,  or  of  the  abseniee  whom  he  represents, 
in  like  manner  and  with  like  effect  ns  if  he  was  an  administrator  in  chief. 
The  surrogate  may,  by  an  order  made  upon  at  least  ten  days'  notice  to  all 
the  parties  who  have  appeared  in  the  special  proceeding,  authorize  the  tem- 
porary administrator  to  sell,  after  appraisal,  such  personal  property,  speci- 
fying it,  of  the  decedent,  or  of  the  absentee  whom  he  represents,  as  it 
appears  to  be  necessary  to  sell,  for  the  benefit  of  the  estate ;  oi,  if  it  appeari 
that  the  safety  of  the  estate  requires  the  notice  to  be  shortened,  the  surro-- 
gate  may  shorten  the  notice  to  not  less  that  two  days.  The  surrogate  may^ 
also,  by  order,  authorize  him  to  pay  funeral  expenses,  or  any  expenses  of 
the  administration  of  his  trust,  or  stenographer's  or  referee's  fees  on  con* 
test  of  a  will  or  administration ;  and  he  may  also  direct  the  payment  of  • 
legacy  or  other  pecuniary  provision  under  a  will  or  a  distributive  share  or  just 
proportionate  part  thereof,  according  to  section  two  thousand  seven  hun. 
dred  and  nineteen  of  this  act  as  though  he  were  an  executoi*  or  adminift* 
trator. 

§  2673.  After  six  months  have  elapsed,  since  letters  were  issued  to  i 
temporary  administrator,  appointed  upon  the  estate,  of  either  a  decedent  or 
an  absentee,  be  has  the  same  power,  as  an  administrator  in  chief,  to  pub- 
lish a  notice  requiring  creditors  of  the  decedent  or  absentee,  to  exhibit  theif 
demands  to  him.  The  publication  thereof  has  the  same  effect,  with  respect 
to  the  temporary  administrator,  and  also  an  executor  or  administrator,  sut>> 
sequently  appointed  upon  the  same  estate,  as  if  the  temporary  administrator 
was  the  executor  or  an  administrator  in  chief,  and  the  pei'son  to  whom  the 
subsequent  letters  are  issued  was  his  successor. 

§  2674.  After  a  year  has  elapsed,  since  letters  were  issued  to  a  tena> 
porary  administrator,  appointed  upon  the  estate,  of  either  a  decedent  or  an 
abse  ,tee,  the  surrogate  may,  upon  the  application  of  the  temporary  admiii> 
istrator,  and  upon  proof,  to  his  satisfaction,  that  tlie  assets  exceed  the 
debts,  make  an  order,  permitting  the  applicant  to  pay  the  whole  or  any  part 
of  a  debt,  due  to  a  creditor  of  a  decedent  or  absentee;  or,  upon  the  petition 
of  such  a  creditor,  he  inay  issue  a  citation  to  the  temporary  administrator, 
requiring  him  to  show  cause  why  he  should  not  pay  the  petitioner's  debt. 
When  such  a  petition  is  presented,  the  proceedings  are,  in  all  respects,  the 
«ame  as  where  a  creditor  presents  a  petition,  praying  for  a  decree  directing 
an  executor  or  administrator  to  pay  his  debt,  as  prestjribed  in  article  first 
of  title  fourth  of  this  chapter. 

5  2676.  Where  a  temporary  administrator  is  appointed,  in  consequenc« 
of  a  contest  respecting  a  will  of  real  property,  the  order  appointing  him 
may  confer  upon  him  authority  to  take  possession  of  real  property,  in  the 
same  or  another  county,  which  is  affected  by  the  will,  auJ  to  receive  tlie 
rents  and  profits  thereof.     The  surrogate  niay,  by  an  order,  confer  upoi: 
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him  authority  to  lease  any  or  all  of  the  real  property,  for  a  term  not  exceed- 
ing one  year:  or  to  do  any  other  act  with  respect  thereto,  except  t()  ^vW  it, 
which  is,  in  the  surrogate's  opinion,  necessary  for  the  execution  of  the  will, 
or  the  preservation  or  benefit  of  the  real  property.  For  either  of  the8« 
frarposes,  he  may  maintain  or  defend  any  action  or  special  proceeding. 

g  2676.  A  temporary  administrator,  appointed  upon  the  estate  of  an 
absentee,  has  all  the  powers  and  authority  enumerated  in  the  last  section, 
w  th  respect  to  the  real  property  of  the  absentee.  His  acta,  done  in  pur- 
f^uance  of  that  authority,  bind  the  absentee,  if  he  is  living,  or  his  heir  or 
dtvi^ee,  if  he  is  dead,  in  the  same  manner  as  the  acts  of  an  executor  or 
administrator  bind  his  successor. 

§  2677.  Upon  proof,  satisfactory  to  the  surrogate,  that  the  wife  or  any 
infant  child  of  an  absentee,  upon  whose  estate  a  temporary  admiuistrator 
hfts  been  appointed,  is  in  such  circumstances,  as  to  require  provision  to  he 
made  out  of  the  estate  for  his  or  her  maintenance,  clothing,  or  education, 
the  surrc^ate  may  make  an  order,  directing  the  temporary  administrator  to 
make  euch  provision  therefor,  as  the  surrogate  deems  proper,  out  of  uny 
pers<ma)  property  in  his  hands,  not  needed  for  the  payment  of  debts. 

§  2678.  [am'd  1883.]  A  temporary  administrator,  appointed  as  pro- 
itcribed  in  this  article,  must,  within  ten  dftys  after  any  money  belonging  ttt 
the  estate  comes  into  his  hands,  depoiit  it  as  prescribed  in  this  section. 
Whei'e  he  was  appointed  by  the  surrogate's  court  of  any  county  except  Neir 
York,  it  must  be  deposited  with  a  person,  with  a  bank,  or  in  a  doroestio 
incorporated  trust  company,  designated  by  the  surrogate ;  but  a  natural 
person  so  designated  as  depositary  must  first  file  in  the  surrogate's  office  a 
bond  to  the  surrogate  in  a  penalty  fixed  by  him,  executed  by  the  depositary 
and  two  sureties,  and  conditioned  to  render  a  faithful  account  and  pay  over 
all  money  received  by  him  upon  the  direction  of  any  court  of  competent 
jurisdiction.  Where  the  temporary  administrator  was  appointed  by  the  sur- 
rogate of  the  county  of  New  York,  the  money  must  be  deposited  in  a 
domestic  incorporated  trust  company,  having  its  prmcipal  office  or  place 
of  business  in  the  city  of  New  York,  and  either  specially  approved  by  the 
surrogate  or  designated  in  the  general  roles  of  practice  as  a  depositary  of 
funds  paid  into  court. 

§  2679.  If  a  temporary  administrator  neglects  to  make  a  deposit,  as 
prescribed  in  the  last  section,  within  the  time  therein  limited,  the  surrogate 
must,  upon  the  application  of  a  creditor  or  person  interested  in  the  estate, 
accompanied  with  satisfactory  proof  of  the  neglect,  make  an  order,  direct- 
ing him  to  do  so  forthwith,  or  to  show  cause  why  a  warrant  of  attachment 
should  not  issue  against  him.  In  the  county  of  New  York,  the  order  must 
be  made  returnable  three  days  after  issuing  it ;  and  it  must  be  served  upon 
the  temporary  admiuistrator,  at  least  two  days  before  the  retu**n  day  there- 
of, either  personally  or  by  leaving  a  copy  thereof  within  the  State,  at  his 
dwelling  place,  or  his  office  for  the  regular  transaction  of  business  in  per- 
son ;  or,  if  it  cannot  be  served  in  either  of  those  methods,  by  serving  it  in 
such  other  manner,  as  the  surrogate  directs.  In  any  other  county,  it  mu^t 
be  made  returnable  within  a  reasonable  time,  not  exceeding  fifteen  days 
after  issuing  it ;  and  it  must  be  served,  in  like  manner,  at  least  ten  days 
before  the  return  day  thereof, 

g  2680.  Money  deposited  by  a  temporary  administrator,  as  prescribed  in 
this  article,  cannot  be  withdrawn,  except  upon  the  order  of  the  surrogate,  a 
certified  copy  of  whifch  must  be  presented  to  the  depositary.  Such  an  ordeT 
may  be  made  upon  two  days*  notice  of  the  application  therefor,  given  to  ail 
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the  parties  to  ttio  special  proceeding,  in  which  the  teraporarj  administrator 
wae  appointed,  who  appeared  therein ;  but  not  otherwise. 

§  2681.  A  notice  required  to  be  given,  as  prescribed  in  this  article,  to  a 
party  other  than  the  temporary  administrator,  must  be  served  upon  tho 
attorney  of  the  party  to  whom  notice  is  to  be  given ;  or,  if  he  has  nol 
appeared  by  an  attorney,  upon  the  party,  in  like  manner  as  a  notice  may  b« 
served  upon  an  attorney  in  a  civil  action,  brought  in  the  supreme  court. 
JBut  where  the  attorney  or  party  to  be  served  does  not  reside  in  the  surro- 
gate's county ;  or  where  the  attorney  for  a  party  has  died,  and  no  otJ;^er 
appearance  for  that  party  has  been  filed  in  the  surrogate's  office ;  the  surro- 
gate raay,  by  order,  diapense  with  notice  to  that  party  ;  or  may  require 
notice  to  be  given  to  him,  in  any  manner  which  he  tninks  proper. 

§  2682.  Section  two  thousand  five  hundred  and  ninety-three  of  this  act 
docs  not  affect  any  proceeding  in  favor  of  or  against  an  executor,  or  ^an 
administrator  in  chief,  where  a  temporary  administrator  of  the  same  estate 
has  been  appointed,  except  as  otherwise  prescribed  in  section  two  thousand 
six  hundred  and  seventy-three  and  section  two  thousand  six  hundred  and 
^seventy-four  of  this  act. 

g  2683.  Each  provision  of  this  chapter,  imposing  a  duty  or  liability  upon 
a  temporary  administrator,  appointed  upon  the  estate  of  a  decedent,  or  his 
sureties ;  or  conferring  upon  the  surrogate  power  or  authority  with  respect 
to  such  a  temporary  administrator,  or  his  sureties  ;  applies  to  a  collector  or 
ispecial  administrator,  appointed  before  this  chapter  takes  effect,  and  bis 
^sureties  ;  except  so  far  as  it  is  repug;ntmt  to  the  provisions  of  law  in  force, 
when  the  collector  or  special  administrator  was  appointed,  or  to  the  lette:| 
iiesued  to  him. 

ARTICLE  SIXTH. 

Revocation  of  Letters  Testi.menta.rt  and  Letters  or  Administration. 

%  2684.  Revocation    of    letters,     upon  %  3689.  Application   by  ezecator,  etc., 

proof  of  will,  or  revocation  of  for  revocation  of  letters. 

probate,  etc.  2690.  Proceedings  thereupon. 

.2685.  Revocation  of  letters   for  din-  S691.  In   what  caees  letters  may  ba 

qualification,  misconduct,  etc.  revoked  wlthont  a  citation. 

'2G86.  Petition ;  citation  thereupon.  2892.  Remaining  executors  may  act, 

S687.  Hearing ;  decree.  where  letters  of  one  revoked. 

:2688.  iDecneenot  to  affect  testamentary  2603.  In  other  cases,  snccessor  to  be 

itrastB.  appointed. 

:§  2684.  Where,  after  letters  of  administration,  on  the  ground  of  intestacy, 
ibave  been  granted,  a  will  is  admitted  to  probate,  and  letters  are  issued 
thereupon ;  or  where,  after  letters  have  been  issued  upon  a  will,  the  probate 
iihereof  is  revoked,  or  a  subsequent  will  is  admitted  to  probate,  and  letters 
Are  issued  thereupon  ;  the  decree,  granting  or  revoking  probate,  must  revoke 
;tho  former  letters. 

§  2685.  In  either  of  the  following  cases,  a  creditor,  or  person  intere.«:ted 
■in  the  estate  of  a  decedent,  may  present,  to  the  surrogate's  conrt,  from 
which  letters  were  issued  to  an  executor  or  administrator,  a  written  petition, 
duly  verified,  praying  for  a  decree  revoking  those  letters ;  and  that  the 
•executor  or  administrator  may  be  cited  to  show  cause,  why  a  decree  should 
inot  be  made  accordingly : 

1.  Where  the  executor  or  administrator  was,  when  letters  were  issued  to 
liini,  or  has  since  become,  incompetent,  or  disqualified  by  law  to  act  as  such ; 
unti  tlie  grounds  of  the  objection  did  not  exist,  or  the  objection  was  not 
taken  by  the  petitioner,  or  a  person  whom  he  represents^  upon  the  hearing 
^f  the  application  for  letters. 
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2.  Where,  by  reason  of  his  having  wasted  or  iajk  ^perly  applied  th« 
money  or  other  assets  in  his  hands,  or  invested  money  in  securities  unau- 
thorized by  law,  or  otherwise  improvidently  managed  or  injured  the  property 
committed  to  his  charge  ;  or  by  reason  of  other  misconduct  in  the  execution 
of  his  office,  or  dishonesty,  drunkenness,  improvidence,  or  want  of  under- 
standing ;  he  is  unfit  for  the  due  execution  of  his  office. 

8.  Where  he  has  wilfully  refused,  or,  without  good  cause,  neglected,  to 
obey  any  lawful  direction  of  the  surrogate,  contained  in  a  decree  or  order  ; 
or  any  provision  of  law,  relating  to  the  d  scharge  of  his  duty. 
•  4.  Where  the  grant  of  his  letters  was  obtained  by  a  false  suggestion  of  a 
material  fact. 

6.  In  the  case  of  an  executor,  where  his  circumstances  are  such,  that 
they  do  not  afford  adequate  secunty  to  the  creditors  or  persons  interested, 
for  the  due  administration  of  the  estate. 

.  6.  In  the  case  of  an  executor,  where  he  has  removed  or  is  about  to  remove 
from  the  State,  and  the  case  is  not  one,  where  a  non-resident  executor  would 
be  entitled  to  letters  without  giving  a  bond. 

7.  In  the  case  of  an  executor,  where,  by  the  terms  of  the  will,  his  office 
was  to  cease  upon  a  contingency,  which  has  happened. 

8.  In  the  case  of  a  temporary  administrator,  appointed  upon  the  estate  of 
an  absentee,  where  it  is  shown  that  the  absentee  has  returned  ;  or  that  he 
is  living,  and  capable  of  returning  and  resuming  the  management  of  bis 
affairs ;  or  that  an  executor,  or  an  admmistrator  in  chief,  has  been  appointed 
upon  his  estate ;  or  that  a  committee  of  bis  property  has  been  appointed  by 
a  competent  court  of  the  State. 

§  2686.  A  petition,  presented  as  prescribed  in  the  last  section,  must  set 
forth  the  facts  and  circumstances,  showing  that  the  case  is  one  of  those 
therein  specified.  Upon  proof,  by  affidavit  or  oral  testimony,  satisfactory 
to  the  surrogate,  of  the  truth  of  the  allegations  contained  in  the  petition,  a 
citation  must  be  issued  according  to  the  prayer  thereof ;  except  that,  where 
the  case  is  within  subdivision  fifth  of  the  last  section,  and  the  executor  has 
given  a  bond,  as  prescribed  in  article  first  of  this  title,  the  surrogate  may, 
in  his  discretion,  entertain  or  decline  to  entertain  the  application. 

§  2687.  Upon  the  return  of  a  citation,  issued  as  prescribed  in  the  last 
section,  if  the  objections,  or  any  of  them,  are  established  to  the  surrogate's 
satisfaction,  he  must  make  n  decree,  revoking  the  letters  issued  to  the 
person  complained  of.  But  the  surrogate  may,  in  his  discretion,  dismiss 
the  proceedings,  upon  such  terms,  as  to  costs,  as  justice  requires,  and  may 
allow  the  letters  to  remain  unrevoked,  in  either  of  the  following  cases  : 

1.  Where  the  case  is  within  subdivision  third  of  the  last  section  but  one, 
if  the  direction  of  the  surrogate  or  the  provision  of  law  is  obeyed,  and 
•uitable  amends  maae  to  each  person  injured  by  the  neglect  or  refusal  to 
obey  it. 

2.  Where  the  case  is  within  subdivision  fourth  of  that  section,  if  the 
person  cited  is  entitled  to  letters,  notwithstanding  the  false  suggestion. 

3.  Where  the  case  is  within  subdivision  fifth  of  that  section,  if  toe  exe- 
eutor  gives,  within  a  reasonable  time,  not  exceeding  five  days,  a  bond,  as 
prescribed  in  article  first  of  this  title. 

§  2688.  Where  an  executor  or  administrator  is  also  a  testamentary 
trustee,  a  decree  revoking  his  letters  does  not  affect  his  power  or  authority 
48  testamentary  trustee,  except  in  the  case  specially  prescribed  for  that  pur* 
pose,  in  title  sixth  of  this  chapter. 

§  2689.  An  executor  or  administrator  may,  at  any  time,  present  to  t\m 
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surrogate's  court  a  written  petition,  duly  rerified,  praying  that  his  account 
may  be  judicially  settled  ^  that  a  decree  may  thereupon  be  made,  revoking 
bis  letters,  and  discharging  l^im  accordingly ;  and  that  the  same  persons 
niuy  be  cited  to  show  cause,  why  such  a  decree  should  not  be  made,  who 
must  be  cited  upon  a  petition  for  a  judicial  settlement  of  his  account,  as 
prescribed  in  article  second  of  title  fourth  of  this  chapter.  The  petition 
must  set  forth  the  facts  upon  which  the  application  is  founded ;  and  it 
must,  in  all  other  respects,  conform  to  a  petition  praying  for  a  judicial  set- 
tlement of  the  account  of  an  executor  or  administrator.  The  surrogate  may, 
in  his  discretion,  entertain  or  decline  to  entertain  the  application. 

§  2690.  If  the  surrogate  entertains  an  application,  made  as  prescribed 
in  the  last  section,  the  proceedings  thereupon  must  be,  in  all  respects,  the 
same,  as  upon  a  petition  for  a  judicial  settlement  of  the  petitioner's  account; 
except  that,  upon  the  hearing,  the  surrogate  must  first  determine,  whether  [ 
sufficient  reasons  exist  for  granting  the  prayer  of  the  petition.  If  he  deter- 
mines that  they  exist,  he  must  make  an  order  accordingly,  and  allowing  the 
petitioner  to  account,  for  the  purpose  of  being  discharged.  Upon  his  fully 
accounting,  and  paying  over  all  money  which  is  found  to  be  due  from  him 
to  the  estat-e,  and  delivering  over  all.  books,  papers,  and  other  property  of 
the  estate  in  his  hands,  either  into  the  surrogate's  court,  or  in  such  a  man- 
nei  as  the  surrogate  directs,  a  decree  may  be  made,  revoking  the  petitioner's 
letters,  and  discharging  him  accordingly. 

§  2691.  In  either  of  the  following  cases,  the  surrogate  must  make  a 
decree,  revoking  letters  testamentary  or  letters  of  administration,  issued 
from  his  court,  without  a  petition  or  the  issuing  of  a  citation : 

1.  Where  the  person,  to  whom  the  letters  where  issued,  is  not  a  resident 
of  the  State,  or  is  absent  therefrom  ;  and,  upon  being  duly  cited  to  account, 
neglects  to  appear  upon  the  return  of  the  citation,  without  showing  a  satis- 
factory excuse  therefor ;  and  the  surrogate  has  not  sufficient  reason  to 
believe  that  such  an  excuse  can  be  made. 

2.  Where  a  citation,  issued  to  such  a  person,  in  a  case  prescribed  by  law, 
cannot  be  personally  served  upon  him,  by  reason  of  his  having  absconded 
or  concealed  himself. 

3.  Where,  by  reason  of  his  default  in  returning  an  inventory,  such  a 
person  has  remained,  for  thirty  days,  committed  to  jail,  under  the  surro- 
gate's order,  granted  in  proceedings  taken  as  prescribed  in  section  two 
thousand  seven  hundred  and  fifteen  of  this  act. 

4.  In  the  case  of  a  temporal^  administrator,  where  an  order  has  been 
made  and  served,  as  prescribed  in  section  two  thousand  six  hundred  and 
seventy-nine  of  this  act,  directing  hira  to  deposit  money,  or  show  cause  why 
a  warrant  of  attachment  should  not  issue  against  hira ;  and  a  warrant  of 
attachment,  issued  thereupon,  has  been  returned  not  served  upon  him. 

§  2692.  Where  v>ne  of  two  or  more  executors  or  administrators  dies,  or 
becomes  a  lunatic,  or  is  convicted  of  an  infamous  offence,  or  becomes  other- 
wis«  incapable  of  discharging  the  trust  reposed  in  hira;  or,  where  letters 
are  revoked  with  respect  to  one  of  them,  a  successor  to  the  person,  whose 
letters  are  revoked,  shall  not  be  appointed,  except  where  such  an  appoint- 
ment is  necessary,  in  order  to  comply  with  the  express  terms  of  a  will:  but 
the  others  may  proceed  and  complete  the  administration  of  the  estate,  pur- 
suant to  the  letters,  and  may  continue  any  action  or  special  proceeding, 
brought  by  or  against  all. 

§  2698.  [am  (21889.]  When  allthe  executors  or  all  the  adminis- 
trators, to  whom  letters  have  been  issued,  die  or  become  Incapable,  as 
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prescribed  in  section  two  thonsand  six  hundred  and  ninety-two,  or  the 
letters  are  revoked  as  to  all  of  them,  the  surrogate  must  grant  let^p^-s 
of  administration  to  one  or  more  persons  as  their  successors,  in  liVe 
manner  as  if  the  former  letters  had  not  been  issued ;  and  the  prcpprl- 
ings  to  procure  the  grant  of  such  letters  are  the  same,  and  the  "PVLe 
security  shall  be  required,  as  in  a  case  of  intestacy,  except  that  tbe 
surrogate  may,  in  his  discretion,  in  case  where  the  estate  has  been 
partially  administered  upon  by  the  former  representative,  or  repre- 
sentatives, fix  as  the  penalty  of  the  bond  to  be  given  by  such  suc- 
cessor or  successors,  a  sum  not  less  than  twice  the  value  of  the 
assets  of  the  estate  remaining  unadministered. 

ARTICLE  SEVENTH. 
Foreign  Wills  ;  Amcillart  Lbtt£rs. 


$  2604.  TeBtamentarjrdispofiitions  ;  what 

law  governs. 
9696.  Ancillary   letters  upon  foreign 

probate. 
2696.  Id.;  upon  ^'oreign  ^raut  of  ad> 

ministration. 
8^7.  To     whom     ancillary     letters 

granted. . 

2698.  Petition ;  citation. 

2699.  Hearing ;  secarity. 


S  2700.  PPrBons  acting  under  ancillarj^ 
letters  muBt  transmit  assets. 

2701.  Id. ;  when  they  may  be  directed 

to  p  y,  etc.,   without  trans^ 
mission. 

2702.  Id.;  general  powers  and  dnties. 

2703.  Recording  wills  proved  in  other 

statetj,  etc. 

2704.  2705.  Papers  recorded,  etc^^;  how 

authenticated. 


§  2694.  The  validity  and  effect  of  a  testamentary  disposition  of  real 
property,  situated  within  the  State,  or  of  an  interest  in  real  property,  so 
situated,  which  would  descend  to  the  heir  of  an  intestate,  and  the  manner 
in  which  such  property  or  such  an  interest  descends,  where  it  is  not  dis- 
posed of  by  will,  are  regulated  by  the  laws  of  the  State,  without  regard  to 
tbe  residence  of  the  decedent.  Except  where  special  provision  is  otherwise 
made  by  law,  the  validity  and  effect  of  a  testamentary  disposition  of  any 
vther  property  situated  within  the  State,  and  the  ownership  and  disposition 
of  such  property,  where  it  is  not  disposed  of  by  will,  are  regulated  by  the 
laws  of  the  state  or  country,  of  which  the  decedent  was  a  resident,  at  the 
time  of  bis  death. 

§  2696.  [am'd  1888.]  Where  a  will  of  personal  property  made  by  a  persom 
who  resided  without  this  State  at  the  time  of  the  execution  thereof  or  at  the  time 
of  his  death,  has  been  admitted  to  probate  within  the  foreign  country,  or  within 
the  State  or  the  Territory  of  the  United  States,  where  it  was  executed,  or  where  the 
testator  resided  at  the  time  of  his  death,  the  surrogate's  court  having  jurisdiction 
of  theestate,  must,  upon  an  application  made  as  prescribed  in  this  article,  accom- 
panied by  a  copy  of  the  will,  and  of  the  foreign  letters,  if  any  have  been  issued, 
authenticated  as  prescribed  in  this  article,  record  the  will  and  the  foreign  letters, 
and  issue  thereupon  ancillary  letters  testamentary,  or  ancillary  letters  of  admin- 
istration with  the  will  annexed,  as  the  case  requires. 

§  2696.  ilam'd  1888  ]  Upon  application  by  the  party  entitled  as  hereinafter 
provided,  or  by  his  duly  authorized  attorney-in-fact  made  as  prescribed  in  this  arti- 
cle, to  a  surrogate's  court  having  jurisdiction  of  the  estate,  and  upon  the  presen- 
tation of  a  copy,  authenticated  as  prescribed  in  this  article,  of  letters  of  adminis- 
tration upon  the  estate  of  a  decedent  who  resided  at  the  time  of  his  death  without 
this  State  biit  within  the  United  States,  granted  within  the  State  or  Territory  where 
the  decedent  bo  resided,  or,  in  cases  where  the  decedent,  at  the  time  of  his  death, 
resided  without  the  United  States,  upon  the  presentation  to  such  surrogate's 
conrt  of  satisfactory  proof  that  the  party  so  applying,  either  personally  or  by 
such  attorney-in-fact,  is  entitled  to  the  possession,  in  the  foreign  country,,  of  the 
personal  estate  of  such  decedent,  the  surrogate's  court  to  which  such  copy  of  such 
foreign  letters  so  authenticated,  or  such  proof,  is  so  presented,  must  issue 
ancillary  letters  of  administration  ia  accordance  with  such  application,  except  la 
the  followiog  ca^es: 


S04  FOREIGN  WILLS.  §§  2697-2699 

1.  Where  ancillary  letters  have  been  previously  issued,  as  prescribed  in 
the  last  section. 

2.  Where  an  application,  for  letters  of  administration  upon  the  estate, 
has  been  made  by  a  relative  of  the  decedent,  who  is  legally  competent  to 
act,  to  a  surrogate's  court  of  this  State,  having  jurisdiction  to  grant  the 
same ;  and  letters  have  been  granted  accordingly,  or  the  application  has  not 
been  finally  disposed  of. 

§2697.  [arn'' d  1881.]  Where  the  will  specially  appoints  one  or  mor« 
persons  as  the  executors  thereof,  with  respect  to  personal  property  situated 
within  the  State,  the  ancillary  letters  testamentary  roust  be  directed  to  the 
persons  so  appointed,  or  to  those  who  are  competent  to  act  and  qualify.  If 
ail  are  incompetent,  or  fail  to  qualify,  or  in  a  case  where  such  an  appoint- 
ment is  not  made,  ancillary  letters  testamentary,  or  ancillary  letters  of 
administration,  issued  as  prescribed  in  this  article,  must  be  directed  to  the 
person  named  in  the  foreign  letters  or  to  the  person  otherwise  entitled  tc 
the  possession  of  the  personal  property  of  the  decedent,  unless  another 
person  applies  therefor,  and  files  with  his  petition,  an  instrument,  executed 
by  the  foreign  executor  or  administrator,  or  person  otherwise  entitled  as 
aforesaid  ;  or,  if  there  are  two  or  more,  by  all  who  have  qualified  and  are 
acting ;  and  also  acknowledged  or  proved  and  certified  in  like  manner  as  a 
deed  to  be  recorded  in  the  county,  authorizing  the  petitioner  to  receive  such 
ancillary  letters,  in  which  case,  the  surrogate  must,  if  the  petitioner  is  a  fit 
and  oompetcmt  person,  itjsue  such  letters  directed  to  him.  Where  two  or 
more  persons  are  named  in  the  foreign  letters,  or  in  an  instrument  executed 
as  prescribed  in  this  section,  the  ancillary  letters  may  be  directed  to  either 
or  any  of  them,  without  naming  the  others,  if  the  others  fail  to  qualify,  or 
if,  for  good  cause  shown  to  the  surrogate's  satisfaction,  the  decree  so 
directs. 

§2698.  An  application  for  ancilfary  letters  testamentaiy,  or  ancillary 
tetters  of  administration,  ns  prescribed  in  this  article,  must  be  made  bj 
petition.  Upon  the  presentation  thereof,  the  surrogate  must  ascertain,  to 
his  satisfaction,  whether  any  creditors,  or  persons  claiming  to  be  creditors, 
of  the  decedent  reside  within  the  State ;  and  if  so,  the  name  and  residence 
of  each  creditor,  or  person  claiming  to  be  a  creditor,  f\p  far  as  the  same  can 
be  ascertained,  lie  must  thereupon  issue  a  citation,  directed  to  each  per- 
son whose  name  and  residence  have  been  so  ascertained;  and  also  directed 
generally  to  all  creditors,  or  persons  claiming  to  be  creditors,  of  the  dece- 
dent. Any  such  person,  although  not  cited  by  his  name,  may  appear  and 
contest  the  application,  and  thus  make  himself  a  party'  to  the  special  pro- 
ceeding. 

§  2699.  Upon  the  return  of  the  citaticn,  the  surrogate  must  ascertain, 
as  nearly  as  he  can  do  so,  the  amount  of  debts  due,  or  claimed  to  be  due 
from  the  decedent  to  residents  of  the  State.  Before  ancillary  letters  are 
issued,  the  person,  to  whom  they  are  awarded,  must  qualify,  as  prescnt)ed 
in  article  fourth  of  this  title,  for  the  qualification  of  an  administrator  upon 
the  estate  of  an  intestate ;  except  that  the  penalty  of  the  bond  may,  m  the 
discretion  of  the  surrogate,  be  in  such  a  sum,  not  exceeding  twice  the 
amount  which  appears  to  be  due  from  the  decedent  to  residents  of  the  State, 
as  will,  in  the  surrogate's  opinion,  cflPectually  secure  the  payment  of  those 
debts ;  or  the  sums  which  the  resident  creditors  will  be  entitled  to  receive, 
from  the  persons  to  whom  the  letters  are  issued,  upon  an  ac^^ounting  and 
distribution,  either  within  the  State,  or  within  the  jurisdiction  where  the 
principal  letters  were  issued. 
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§  2700.  The  person  to  whom  ancilla^  letters  are  issued,  ad  prescribed- 
in  this  article,  must,  unless  otherwise  directed  in  the  decree  awarding  thft 
letters ;  or  in  a  decree  made  upon  an  accounting ;  or  by  an  order  of  the  sur- 
rogate, made  during  the  administration  of  the  estate  ;  or  by  the  jud^eat 
or  order  of  a  court  of  record,  in  an  action  to  which  that  person  is  a  party  ;- 
transmit  the  money  and  other  personal  property  of  tI;o  decedent,  received 
by  liim  after  the  letters  are  issued,  or  thci  in  his  hfinds  in  another  capac- 
ityj  to  the  state,  territory,  or  country,  where  the  principal  letters  were 
granted,  to  be  disposed  of  pursuant  to  the  laws  thereof.  Money  or  other 
propterty^  so  transmitted  by  him,  at  any  time  before  he  is  so  directed  to 
retain  itj  milst  be  allowed  to  him  upon  an  acountiug. 

^  2701.  The  aurrogate*s  court,  or  any  court  of  the  State,  which  has  jur-f 
isdiction  of  an  action  to  procure  an  accounting,  or  a  judgment  construing 
the  will,  may,  in  a  proper  case,  by  its  judgment  or  decree,  direct  a  person, 
to  whom  ancillary  letters  are  issued  as  prescribed  in  this  article,  to  pay,  out 
of  the  money  or  the  avails  of  the  property,  received  by  him  under  the  ancil- 
lary letters,  and  with  which  he  is  chargeable  upon  his  accounting,  the  debts 
of  the  decedent,  due  to  creditors  residing  within  the  State ;  or,  if  the  amount 
of  all  the  decedent's  debts,  here  and  elsewhere,  exceeds  the  amount  of  all 
the  decedent's  personal  property  applicable  thereto,  to  pay  such  a  sum  to 
each  creditor,  residing  within  the  State,  as  equals  that  creditor's  share  of 
all  the  Jistributable  assets,  or  to  distribute  the  same  among  legatees  ci-  next 
of  kit^,  or  otherwise  dispose  of  the  same,  as  justice  requires. 

§  2^02.  The  provisions  of  this  chapter,  relating  to  the  rights,  po^vers, 
duties,  and  liabilities  of  an  executor  or  administrator,  apply  to  a  pcrsuii  to 
whom  aucillary  letters  are  granted,  as  prescribed  in  tiiis  article ;  except 
those  coD^ained  in  title  fifth  thereof ;  or  where  special  provision  is  otherwise 
DQiide  in  this  article ;  or  where  a  contrary  intent  is  expressed  in,  or  plainly 
to  be  inferred  from,  the  coi\text. 

^  2703.  [am^d  1868.1  Where  real  property  situated  within  tnis  State,  or  an 
interest  therein,  is  devised,  or  made  subject  to  a  power  of  disposition,  by  a  wilU 
duly  executed  in  conformity  with  tlie  laws  of  this  state,  of  a  person  who  was,  at. 
the  time  of  his  death,  a  resident  elsewhere  within  the  United  States,  and  such  will; 
baa  been  admitted  to  probate  within  the  State  or  Territory  where  the  decedent; 
BO  resided,  and  is  filed  or  recorded  in  the  proi)er  office  as  prescribed  by  the 
laws  of  that  State  or  Territory,  a  copy  of  such  will  or  of  there(f>  I  thereof  and 
of  the  proofs  or  of  the  record  thereof,  or,  if  the  proofs  are  not  c.  ..le  or  recorded 
in  each  office,  of  any  statement,  on  file  or  recorded  in  such  office ,  of  the  sub- 
stance of  the  proofs,  authenticated  as  prescribed  in  this  article,  or  if  no  proofs 
and  no  statement  of  the  substance  of  the  proofs  be  on  file  or  recorded  in  such 
office,  a  copy  of  such  will,  or  of  the  record  thereof ,  authenticated  as  prescribed 
in  thii  article,  accompanied  by  a  certificate  that  no  proofs  or  statement  of  the 
substance  of  proofs  of  such  will,  are  or  is  on  file,  or  recorded  in  such  office, 
made  and  likewise  authenticated  as  prescribed  in  this  article,  may  be  recorded 
in  the  office  of  the  surrogate  of  any  county  of  this  state  where  such  real  prop- 
erty is  situated ;  and  such  record  in  the  office  of  such  surrogate,  or  an  eXempU- 
fied  copy  thereof ,  shall  be  presumptive  evidence  of  such  will,  and  of  the  execu- 
tion thereof,  in  any  action  or  special  proceeding  relating  to  such  real  property. 

§  2704.  [am'^d  1888.1  To  entitle  a  copy  of  a  will  admitted  to  probate,  or  of 
letters  testamentary  or  of  letters  of  admimistration,  granted  in  any  other  State  or 
in  any  Territory  of  the  United  States,  and  of  the  proofs  or  of  any  statement  of  the 
substance  of  the  proofs  of  any  such  will,  or  of  the  record  of  any  such  will,  letters, 
proofs,  or  statement,  to  be  recorded  or  used  in  this  state  as  provided  in  this 
article,  such  copy  must  be  authenticated  by  the  seal  of  the  court  or  officer  by 
which  or  whom  such  will  was  admitted  to  probate,  or  such  letters  were  granted, 
or  having  the  custody  of  the  same  or  of  the  record  thereof,  and  the  signature  of  a 
Judge  of  such  court,  or  the  signature  of  such  officer  and  df  the  clertc  of  such  court 
or  officer,  if  any;  and  must  l^  further  authenticated  by  a  certificate  under  the  great 
or  principal  seal  of  such  State  or  Territory,  and  the  signature  of  the  officer  who 
hasthecustodyofench  seal,  to  the  effect  that  the  court  or  officer  by  which  or 
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whom  such  will  was  admitted  to  probate  or  euch  letters  were  granted,  was  duly 
authorized  by  the  laws  of  pnch  State  or  Territory  to  admit  such  will  to  probate, 
or  to  grant  such  letters ;  thjit  the  Will,  or  letters,  or  recoi-ds,  the  accompanying 
copy  of  which  is  so  authenticated,  is  or  are  kept  pursuant  to  those  laws,  by  such 
court  or  by  the  officer  who  authenticated  such  copy  ;  that  the  seal  of  such  court 
or  officer  affixed  to  such  copy  is  genuine,  and  that  the  officer  making  such  certifi- 
cate under  such  seal  of  sncn  State  or  Territory  verily  believes  that  each  of -the 
signatures  attesting  such  copy  is  genuine ;  and  to  entitle  any  certificate  concern- 
ing proofs  accompanying  the  copy  of  the  will  or  of  the  record  so  authenticated,  to 
be  recorded  or  used  in  this  State,  as  provided  in  this  article,  such  certiffcate  must 
be  under  the  seal  of  the  court  or  offlcer  by  which  or  whom  such  will  waa 
admitted  to  probate,  or  Waving  the  custody  of  such  will  or  record,  and  the  signa- 
ture of  a  judge  or  the  clerk  of  such  court,  or  the  signature  of  such  officer  authenti- 
cated by  a  certificate  under  such  great  or  principal  seal  of  such  State  or  Territory, 
and  the  signature  of  the  officer  having  the  custody  thereof,  to  the  effect  that  the 
seal  of  the  court  or  officer  affixed  to  such  certificate  concerning  proofs  isgennine. 
and  that  such  officer  making  such  certificate  under  such  seal  of  such  State  or 
Territory,  verily  believes  that  the  signature  to  such  certificate  concerning 
proofs  is  genuine. 

§  2705.  [Repealed,  Ch.  495  of  1888.] 

TITLE  IV. 

Proceedinffs  by  or  apainst  an  executor  or  administrator,  foucking  the  aeknin 

istration  and  settlement  of  the  estate. 

Abtiols  1.  idd,  supervision,  and  control  of  an  executor  or  administrator. 
8.  Accounting ;  and  settlement  of  the  estate. 

ARTICLE  FIRST. 
Aid,  Supertision,  and  Control  of  an  Executor  or  Administrator. 


I  8706.  Froceedinffs  to  discover  property 

withheld,  etc. 
STOT.  Id.;  where  person  withholding 

is  in  auotner  county. 
2706.  Order  accompanying  citation ; 

how  citation  and  ord^r  served. 

2709.  Id.;  certain  officers  may  act  in 

surrogote^s  absence. 

2710.  Examination  of  the  peieon  cited 

2711.  Additional  evidence. 

fnVi.  Decree  awarding  possession. 

2713.  Security  to  prevent  decree. 

2714.  Warrant  to  seize  property. 


%  2715.  Executor,  etc.,  how  compelled 
to  return  inventory. 

2716.  Id.;  how  discharged  from* com- 

mitment. 

2717.  Petition  by  creditor  or  If^atee 

to  compel  payment. 

2718.  Hearing :  decree. 

2719.  Decree  for  payment  of  legacy. 

etc.,  on  giving  secwity. 

STSM).  Proceedings  against  executor, 
etc.,  for  not  setting  apart  ex- 
empt proj)crty. 

2721.  Id.;  upon  judicial  settlement. 


§  2706.  [ani'd  1886.]  An  executor  or  administrator  may  present  to  the 
surrogate's  court,  from  which  letters  were  issued  to  him,  a  written  petition, 
duly  verified,  setting  forth,  upon  knowledge  or  Information  and  belief,  any 
facts  tending  to  show  that  money  or  other  personal  property,  which  ought 
to  be  delivered  to  the  petitioner,  or  which  ought  to  be  included  in  an  inven- 
tory or  appraisal,  is  in  the  possession,  under  the  control  or  within  the  knowl- 
edge or  intormation  of  a  pei-sou  who  withholds  the  same  from  him,  or  who 
refuses  to  impart  any  knowledge  or  information  he  may  have  concerning  the 
same,  or  to  disclose  any  other  fact  which  will  in  any  way  aid  such  executor  or 
administrator  in  making  discovery  of  such  property,  so  that  it  cannot  be 
inventoried  or  appraised ;  and  praying  an  inquiry  respecting  it,  and  that  the 
person  complained  of  may  be  cited  to  attend  the  inquiry,  and  to  be  exam- 
ined accordngly.  The  petition  may  be  accompanied  with  an  affidavit  or  other 
evidence,  written  or  oral,  tending  to  support  the  allegations  thereof.  If 
the  surrogate  is  satisfied,  upon  the  papers  so  presented,  that  there  are  rea- 
sonable grounds  for  the  inquiry,  he  must  issue  a  citation  accordingly,  which 
may  be  made  returnable  forthwith,  or  at  a  future  time  fixed  by  the  surro- 
gate, and  may  be  served  at  any  time  before  the  hearing. 

§  2707.  Where  the  person  or  any  of  the  persons,  to  be  cited,  does  net 
rtside,  or  ii  not  within  the  county  of  the  surrogate,  the  citation  mftj«  in  th« 
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8urrogate*&  discretion,  rcqAire  him  to  appear  ut  a  specified  time,  at  a  plac« 
within  the  county  where  he  resides  or  is  served,  before  a  ji)dge,  a  justice  o( 
the  pe&cet  ^^  ^  referee,  designated  in  the  citation,  or  before  the  surrogate 
of  that  count?. 

§  2708.  The  surrogate  must  annex  to  or  indorse  upon  the  citation,  an 
order,  requiring  the  party  cited  to  attend,  personally,  at  the  time  and  place 
therein  specified.  The  citation  and  order  must  be  personally  served  ;  and 
service  thereof  is  ineffectual,  unless  it  is  accompanied  with  payment  or 
tender  of  the  sum,  required  by  law  to  be  paid  or  tendered  to  a  witness, 
who  is  subpoenaed  to  attend  a  trial  in  the  supreme  court.  A  failure  to 
attend,  as  required  by  a  citation  an^  order  personally  served,  may  be  pun- 
ished as  a  contempt  of  the  court. 

g  2709.  If  the  surrogate  is  absent,  the  petition  juay  by  presented  to  the 
coQDty  judge,  the  special  county  judge,  or  the  s^ial  surrogate,  or  to  a 
justice  of  the  supreme  court,  or  a  judge  of  a  superior  city  court  within  this 
city,  or,  except  in  New  York  or  Kings  county,  to  the  mayor  or  recorder  of  a 
city  within  the  surrogate's  county.  The  officer,  to  whom  it  is  so  prescsted, 
has  the  tame  power  as  the  aurrogate,  with  respect  to  all  the  proceedings, 
and  must  issue  a  citation  and  an  order,  returnable  before  him,  or  as  pre-' 
scribed  in  the  last  two  sections.  He  may,  at  any  stage  of  the  proceedings, 
make  an  order  transferring  them  to  the  surrogate,  who  must  thereupon 
complete  them,  in  like  manner,  as  if  he  had  issued  the  citation. 

§2710.  [amV  1881.]  Upon  the  attendance  of  a  person,  to  whom  a 
citation  is  issued,  as  prescribed  in  this  article,  he  must  be  sworn  to  answer 
truly  all  questions  put  to  him  touching  the  inquiry  prayed  for  in  the  peti- 
tion ;  and  he  may  be  examined  fully  and  at  large,  respecting  any  money  or 
other  property  of  the  decedent,  or  of  which  the  decedent  had  possossion  at 
the  time  of,  or  within  two  years  before,  his  dea4h.  A  refusal  to  be  sworn, 
or  to  answer  any  question  which  the  officer  conducting  the  examination 
determines  to  be  proper,  is  punishable  by  the  officer  or  referee  conducting 
the  examination,  in  the  manner  as  a  like  refusal  by  a  witness  subpoinaed  to 
attend  a  liearing  before  the  surrogate.  In  case  the  person  so  cited  shall 
interpose  a  written  answer,  duly  verified,  that  he  is  the  owner  of  said  prop- 
erty, or  is  entitled  to  tho  possession  thereof  by  virtue  of  any  lien  thereon 
or  special  property  therein,  the  sun*ogate  shall  dismiss  the  proceeding  as  to 
such  property  so  claimed. 

§  2711.  [anCd  1881.]  After  the  examination  of  all  the  parties  cited  is 
completed,  unless  one  or  more  of  them  give  security,  as  prescribed  in  the 
next  section,  but  one,  either  party  may  produce  further  evidence,  in  like 
manner  and  with  like  effect  as  upon  a  trial  in  the  absence  of  the  answer 
provided  for  in  the  last  section. 

§2712.  Where  it  appears  to  the  surrogate  or  other  officer  who  issued 
the  citation,  from  the  examination  and  other  testimony,  if  any,  that  there 
ia  reason  to  suspect,  that  money  or  other  property  of  the  decedent  is  with- 
held or  concealed  by  the  person  cited,  he  must,  unless  that  person  gives 
security,  as  prescribed  in  the  next  section,  make  a  decree,  reciting  the 
ground  of  making  it,  and  requiring  the  person  cited  to  deliver  possession  of 
the  money  or  other  property  to  the  petitioner.  The  decree  must  specify  the 
sum  of  money  or  describe  the  other  property.  Where  it  is  made  by  an 
officer,  other  than  the  surrogate  or  temporary  surrogate,  it  must  be  entered, 
and  may  be  enforced,  as  a  decree  of  the  sui  rogate's  court. 

^3713.  Th«  security,  to  be  given  as  prescribed  in  tho  last  section,  mMS| 
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be  a  bond  to  the  petitioner,  executed  by  the  person  cited,  with  such  sure- 
ties and  in  such  a  penalty  as  the  surrogate  approves ;  describing  tlie  prop- 
erty  or  specifying  the  sum  of  money  ;  and  couditioned  that  the  principal  in 
the  bond  will  pay  to  the  obligee,  or  his  successor,  the  money  ;  or  that  be 
will  deliver  to  him  the  property,  or,  in  default  thereof,  pay  to  the  obligee 
the  full  value  of  the  property,  and,  in  eithep  case,  that  he  will  pay  all  dam- 
ages awarded  against  him  for  withholding  the  property,  whenever  it 
j8  determined,  in  an  action  or  special  proceeding  to  be  brought  by  the 
obligee  or  his  successor,  that  it  belongs  to  the  estate  of  the  decedent.  Upon 
the  presentation  of  such  a  bond,  and  the  payment  of  the  costs,  if  any,  which 
the  surrogate  or  other  officer  awards  to  the  petitioner,  within  such  a  time 
as  the  surrogate  or  other  officer  fixes  for  that  purpose,  an  order  must  be 
made,  dismissing  the  proceedings. 

§  2714.  Where  th^ecree  requires  the  person  cited  to  deliver  money, 
disobedience  thereto  nffly  be  punished  as  a  contempt  of  the  court.  Where 
it  requires  him  to  deliver  possession  of  other  property,  a  warrant  mast  be 
issued,  upon  the  application  of  the  petitioner,  directed  to  the  sheriif, 
or,  generally,  to  any  constable  of  the  county,  or  any  marshal  of  the  city, 
where  the  property  may  be  found ;  commanding  him  to  search  for  it ;  to 
seize  it,  if  it  is  found  in  the  possession  of  the  person  cited,  or  bis  agent,  or 
a  person  deriving  title  from  him  since  the  presentation  of  the  petition,  and 
for  that  purpose,  if  necessary,  to  break  open  any  house  in  the  day  time ;  to 
deliver  the  property  so  seized,  to  the  ^/etitioner  ;  and  to  return  il:e  x.ajraut 
within  sixty  days  thereafter.  If  the  decreb  was  made  by  the  ^':l:..o£::ue  or 
temporary  surrogate,  the  warrant  rausi  oe  under  the  seal  of  tho  r  irrogate's 
court ;  if  by  any  other  officer,  it  must  be  under  his  hand,  and  returnable 
before  him.  The  issuing  of  such  a  warrant  does  not  affect  the  power  of  the 
court  to  enforce  the  decree,  or  any  part  thereof,  by  punishing  a  disobedi- 
ence thereto. 

§  2715.  A  creditor,  or  person  interested  in  the  estate,  may  present  to 
the  surrogate's  court  proof,  by  affidavit,  that  an  executor  or  administrator 
has  failed  to  return  an  inventory  or  a  sufficient  inventory,  within  the  time 
prescribed  by  law  therefor.  Thereupon,  if  the  surrogate  is  satisfied  that 
the  executor  or  administrator  is  in  default,  he  must  make  an  order, 
requiring  the  delinquent  to  return  the  inventory,  .or  a  further  inventory ; 
or,  in  default  thereof,  to  show  cause,  at  a  time  and  place  therein  specified, 
why  he  should  not  be  attached.  Upon  the  return  of  the  order,  if  the  delin- 
quent has  not  filed  a  sufficient  inventory,  the  surrogate  must  issue  a  war- 
rant of  attachment  against  him,  upon  which  the  proceedings  are  the  same, 
as  upon  a  warrant  issued  for  disobedience  to  an  order,  as  prescribed  in 
ititle  twelfth  of  chapter  seventeenth  of  this  act. 

§  2716.  A  person  committed  to  jaii,  upon  the  return  of  a  warrant  of 
jittachment,  issued  as  prescribed  in  the  last  section,  may  be  discharged  by 
the  surrogate,  or  a  justice  of  the  supreme  court,  upon  his  paying  and  deliv- 
ering, under  oath,  all  the  money  and  other  property  of  the  decedent,  and 
all  papers  relating  to  the  estate,  under  his  control,  to  the  surrogate,  or  to  a 
person  authorized  by  the  surrogate  to  receive  the  same. 

■§  2717.  In  either  of  the  following  cases,  a  petition  may  be  presented  to 
the  surrogate's  court,  praying  for  a  decree  directing  an  executor  or  admin- 
istrator to  pay  the  petitioner's  claim,  and  that  he  may  be  cited  to  show 
cause,  why  such  a  decree  should  not  be  made  : 

1.  By  a  creditor,  for  the  payment  of  a  debt,  or  of  its  just  proportional 
part,  at  any  tiwe  after  six  months  have  expired  sipQe  letters  we»'e  grante4> 
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2.  By  a  person  entitled  lo  a  legacy,  or  any  other  pecuniary  provision 
under  the  will,  or  a  distributive  share,  for  the  payment  or  satisfaction 
thereof,  or  of  its  just  proportional  part,  at  any  time  after  one  year  hai 
expired  since  letters  were  granted. 

§  2718.  Upon  the  presentation  of  a  petition,  as  prescribed  in  the  last 
section,  the  surrogate  must  issue  a  citation  accordingly;  and,  upon  the 
retui-n  thereof,  he  must  make  such  a  decree  in  the  premises,  as  justice 
requires.  But  in  either  of  the  following  cases,  the  decree  must  dismiss  the 
petition,  without  prejudice  to  an  action  or  an  accounting,  in  behalf  of  the 
petitioner : 

1.  Where  the  executor  or  administrator  files  a  written  answer,  duly  veri- 
fied,  setting  forth  facts  which  show  that  it  is  doubtful,  whether  the  peti- 
tioner's claim  is  valid  and  legal,  and  denying  its  validity  or  legality,  abso- 
lutely, OP  upon  information  and  belief. 

2.  Where  it  is  not  proved,  to  the  satisfaction  of  the  surrogate,  that  there 
is  money  or  other  personal  property  of  the  estate,  applicable  to  the  pay- 
ment or  satisfaction  of  the  petitioner's  claim,  and  which  may  be  so  applied, 
without  injuriously  afPecting  the  rights  of  others,  entitled  to  priority  or 
equality  of  payment  or  satisfaction. 

§  2719.  In  a  case  specified  in  subdivision  second  of  the  last  section  but 
one,  the  surrogate  may,  in  his  discretion,  entertain  the  petition,  at  any  time 
after  letters  are  granted,  although  a  year  has  not  expired.  In  such  a  case, 
if  it  appears,  upon  the  return  of  the  citation,  that  a  decree  for  payment  may 
be  made,  as  prescribed  in  the  last  section  ;  and  that  the  amount  of  money, 
and  the  value  of  the  other  property,  in  the  hand*  of  the  executor  or  admin- 
istrator, applicable  to  the  payment  of  debts,  legacies,  and  expenses,  exceed, 
by  at  least  one  third,  the  amount  of  all  known  debts  and  claims  against  the 
estate,  of  all  legacies  which  are  entitled  to  priority  over,  the  petitioner's 
claim,  and  of  all  legacies  or  distributive  shar-es  of  the  same  class;  and  that 
the  payunent  or  satisfaction  of  the  legacy,  pecuniary  provision,  or  distribu- 
tive share,  or  some  part  thereof,  is  necessary  for  the  support  or  education 
of  the  petitioner;  the  surrogate  may,  in  his  discretion,  make  a  decree, 
directing  payment  or  satisfaction  accordingly,  upon  the  filing  of  a  bond, 
approved  by  the  surrogate,  conditioned  as  prescribed  by  law,  with  respect 
to  a  bond  which  an  executor,  or  an  administrator  with  the  will  annexed, 
may  require  from  a  legatee,  upon  payment  or  satisfaction  of  a  legacy,  before 
the  expiration  of  one  year  from  the  time  when  letters  were  issued,  pursuant 
to  a  direction  to  that  effect,  contained  in  the  will. 

§  2720.  lam'd  1881.]  Where,  an  executor  or  administrator  has  failed 
to  set  apart  property  for  a  surviving  husband,  wife  or  child,  as  prescribed 
by  law,  tlje  person  aggrieved  may  present  a  petition  to  the  surrogate's  court, 
Betting  forth  the  failure,  and  praying  for  a  decree,  requiring  such  executor 
or  administrator  to  set  apart  the  property  accordingly ;  or,  if  it  has  been 
lost,  injured  or  disposed  of,  to  pay  the  value  thereof,  or  the  amount  of  the 
injury  thereto,  and  that  he  may  be  cited  to  show  cause  wliy  such  a  decree 
ibould  not  be  made.  If  %e  surrogate  is  of  the  opinion  that  sufficient  cause 
is  shown,  he  must  issue  a  citation  accordingly.  Upon  the  return  of  the 
citation  the  surrogate  must  make  such  a  decree,  in  the  premises,  as  justice 
•equiree.  In  a  proper  case,  the  decree  may  require  the  executor,  personally, 
to  pay  the  value  of  the  property  or  the  amount  of  the  injury  thereto. 

§  2721.  The  decree,  made  upon  a  judiciarl  settlement  of  the  account  of 
an  executor  or  administrator,  may  award  to  a  surviving  husband,  wife,  oi 
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child,  the  same  relief  which  may  be  awarded,  in  his  or  her  favor,  upon  • 
petition  presented  as  prescribed  in  the  last  section. 

ARTICLE  SECOND. 

ACCOUNTINO  ;   AND  SETTLEMENT  OF    TBB    ESTATS. 

I  2722.  iDtermediste  accoantiDg ;  when  $  2736.  Compensation  of  sereral  ezn.. 

volantary.  ators  ot  administraton. 

S728.  Id. ;  when  compnieory.  2787.  When    compensatioa    not   al- 

2724,  2725.  When  earrogate  may  re-  lowed. 

quire  Jodicial   settlement  of  2738.  One  compensation  allowed  on 

account.  different  lettera. 

2726.  Who  may  apply  for  accounting ;  2739.  Surrogate  may  determine  certain 

citation  thereupon.  claimtt. 

2727.  Order  to  account ;  supplemental  2740.  Effect  of  the  statute  of  limita- 

citation.  tions  on  snch  claims. 

2728.  Person  cited  may  bring  in  other  2741.  Surrogate  may  allow  for  prop- 

parties  ;    proceedings   there-  crty  lost,  etc. 

upon.  2742.  Effect  of  judicial  settlement  of 

2729.  Executor,  etc.,  may  petition  for  account. 

judicial  settlement ;   citation  2743.  Decree  for  payment  and  distri- 
thereupon.  bution. 

2780.  Hearing.  2744.  Id.;  when  specific  property  may 

2781.  Creditor,  etc.,  not  cited,   may  be  delivered. 

contest.  2746.  Id.;  when  money  may  be  re- 
2732.  Executor    whose    letters    have  .    tained. 

been   revoked   may  petition.  2746.  Id.;  share  of  infant. 

Proceedings.  2747.  Legacy,  etc.,  to  unknown  persod 
2738.  Affidavit  to  be  annexed  to  ac-  to   be  paid  into  State  twM- 

count.  Bury. 

2784.  Vouchers  to  be  produced.  ^  2748.  When  legacy,  etc.,  to  be  paid  lo 

2736.  Accounting  party  to  be  exam- '  county  treasurer. 

ined,  etc. 

§  2722,  An  executor  or  administrator  may,  at  any  time,  voluntarily  file 
in  the  surrogate's  office  an  intermediate  account,  and  the  vouchers  in  eup* 
port  of  the  same. 

^  2723.  In  either  of  the  following  cases,  the  surrogate  may,  in  his  dis- 
cretion, make  an  order,  requiring  an  executor  or  administrator  to  render  an 
intermediate  account : 

1.  Where  an  application  for  an  order,  permitting  an  execution  to  issue 
upon  a  judgment  against  the  executor  or  administrator,  has  been  made  by 
the  judgment  creditor,  as  prescribed  in  section  one  thousand  eight  huudred 
and  twenty-six  of  this  act. 

2.  Upon  the  return  of  a  citation,  issued  upon  the  petition  of  a  judgment 
creditor,  prayi&g  for  a  decree,  granting  leave  to  issue  an  execution  upon  a 
judgment  rendered  against  the  decedent  in  his  lifetime,  as  prescribed  in 
section  one  thousand  three  hundred  and  eighty-one  of  this  act. 

b.  Upon  the  return  of  a  citation,  issued  upon  the  petitioB  of  a  creditor, 
or  person  entitled  to  a  legacy,  or  other  pecuniary  provision,  •?  a  dist^ibative 
■hare,  praying  for  a  decree  directing  payment  thereof,  &s  prescribed  in  sec* 
tion  two  thousand  seven  hundred  and  seventeen  of  this  act. 

4.  Where  eighteen  months  have  elapsed  since  letters  were  issued,  and  no 
special  proceeding,  upon  a  petition  for  a  judicial  settlement  of  the  executor'f 
or  administrator's  account,  is  pending.  • 

§  2724.  In  either  of  the  following  cases,  the  surrogate's  court  may, 
from  time  to  time,  compel  a  judicial  settlement  of  the  account  of  an  execu- 
tor or  administrator : 

1.  Where  one  year  has  expired,  since  letters  were  issued  to  him. 

2.  Where  letters  issued  to  him  have  been  "^evoked,  or,  for  any  othtf 
reason,  his  powers  have  ceased. 
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3.  Where  a  decree  for  the  disposition  of  real  propertj,  or  of  an  interest 
in  real  property,  has  been  made,  as  prescribed  in  title  fifth  of  this  chapter, 
lind  the  property,  or  a  part  thereof,  has  been  disposed  of  by  him,  pursuant 
to  the  decree. 

4.  [am'd  1881.]  Where  he  has  sold,  or  otherwise  disposed  of,  any  of 
the  decedent's  real  property,  or  devisable  interest  in  real  property,  or  the 
rents,  profits,  or  proceeds  thereof,  pursuant  to  a  power  cqntained  in  the 
decedent's  will,  where  one  year  has  elapsed  since  letters  were  issued  to  him. 

§  2725.  The  surrogate's  court  may  compel  a  judicial  settlement  of  the 
account  of  a  temporary  administrator,  at  any  time.  It  may  also  compel  a 
'  judicial  settlement  of  the  account  of  a  freeholder,  appointed  to  dispose  of  a 
decedent's  real  property,  or  interest  in  real  property,  as  prescribed  in  title 
fifth  of  this  Qhaptcr,  in  like  manner  as  where  the  same  has  been  di.*^ posed 
of  by  the  executor  or  administrator. 

%  2726.  A  petition,  praying  for  the  judicial  settlement  of  an  account, 
and  that  the  erccutor  or  administrator  may  be  cited  to  show  cause,  why  he 
should  not  render  and  settle  his  account,  may  be  presented,  in  a  case  pre- 
scribed in  either  of  the  last  two  sections,  by  a  creditor,  or  a  person  interested 
in  the  estate  or  fund,  including  a  child  born  after  the  malting  of  a  will ;  or 
by  any  person,  in  behalf  of  an  infant  so  interested  ;  or  by  a  surety  in  the 
official  bond  of  the  person  required  to  account,  or  the  legal  representative 
of  such  a  surety.  Upon  the  presentation  of  such  a  petition,  a  citation  must 
be  issued  accordingly ;  except  that,  in  a  case  specified  in  subdivision  first  of 
the  last  section  but  one,  if  the  petition  Js  presented  within  less  than  eighteen 
months  after  let^rs  were  issued  to  the  executor  or  administratoi',  the  sur- 
rogate may  entemin  or  decline  to  entertain  it,  in  his  discretion. 

§  2727.  Upon  the  return  of  a  citation,  issued  as  prescribed  in  either  of 
the  foregoing  sections  of  this  article,  if  the  executor  or  administrator  fails 
either  to  appear,  or  to  show  good  cause  to  the  contrary,  or  to  present,  in  a 
proper  case,  a  petition  as  prescribed  in  the  next  section  but  one,  an  order 
must  be  made,  directing  him  to  account  within  such  a  time,  and  in  such  a 
manner  as  the  surrogate  prescribes,  and  to  attend,  from  time  to  time,  before 
the  surrogate,  for  that  purpose.  The  executor  or  administrator  is  bound  by 
Bueh  an  order,  without  service  thereof.  If  he  disobeys  it,  the  surrogate 
may  issue  a  warrant  of  attachment  against  him,  and  his  letters  may  be  re- 
voked, as  where  a  warrant  of  attachment  is  issued  to  compel  the  return  of 
an  inventory.  If  it  appears  that  there  is  a  surplus,  distributable  to  cred- 
itors or  persons  interested,  the  surrogate  may,  at  any  time,  issue  a  supple- 
mental citation,  directed  to  the  persons  who.  must  be  cited,  upon  the  peti- 
tion of  an  executor  or  administrator  for  a  judicial  settlement  of  his  account, 
and  requiring  them  to  attend  the  accounting. 

§  2728.  Upon  the  return  of  a  citation,  issued  as  prescribed  in  either  of 
the  foregoing  sections  of  this  article,  if  one  year  has  expired  since  letters 
were  issued  to  the  executor  or  administrator,  he  may  present  a  petition  as 
prescribed  in  the  next  section.  A  citation,  issued  upon  such  a  petition,  neea 
not  be  directed  to  the  -petitioner  in  the  special  proceeding  pending  against 
the  executor  or  administr£flor ;  but  the  hearing  of  that  special  proceeding 
must  be  adjourned,  until  the  return  of  the  citation  so  issued ;  whereupon 
the  two  special  proceedings  must  be  consolidated.  The  consolidation  does 
not  affect  any  power  of  the  surrogate,  which  might  be  exercised  in  either 
special  proceeding. 

§  2729.  At  any  time  after  the  expiration  of  one  year  since  letters  were 
issued  to  an  executor  or  administrator,  he  may  present  to  the  surrogate*! 
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court  a  written  petition,  duly  verified,  praying  that  his  account  may  be 
judicially  settled ;  and  that  the  creditors,  or  persons  claiming  to  be  credit* 
ors,  of  the  decedent,  and  the  decedent's  husband  or  wife,  next  of  kin  and 
legatees,  if  any;  or,  if  either  of  those  persons  has  died,  his  executor  or 
administrator,  if  any ;  may  be  cited  to  atteud  the  settlement.  If  one  of  two 
or  more  co-executors  or  co-administrators  presents  a  petition  for  a  judicial 
settlement  of  his  separate  account,  in  must  prny  that  his  co-executors  or 
co-administrators  may  also  be  cited.  Upon  the  presentation  of  a  petition, 
as  prescribed  in  this  section,  the  surrogate  must  issue  a  citation  accord- 
ingly. 

g  2730.  \a'nikd  1881,]  Upon  the  return  of  a  citation,  issued  as  prescribed 
in  the  last  section,  the  surrogate  must  take  the  accouut  andliearthe  allega- 
tions and  proofs  of  the  parties,  respectmg  the  same.  Any  patty  may  con- 
test the  account,  with  respect  to  a  matter  affecting  his  interest  in  the 
settlement  and  distribution  in  the  estate ;  and  any  party  may  contest  an 
intermediate  account  rendered  under  section  two  thousand  seven  hundred 
and  twenty-three  of  this  act  in  case  the  same  shall  not  be  consolidated 
pursuant  to  section  two  thousand  seven  hundred  and  twenty-eight  of  this 
act. 

§  2731.  A  creditor,  or  a  person  interested  in  the  estate,  although  not 
cited,  is  entitled  to  appear  upon  the  heaHng,  and  thua  make  himself  a  party 
to  the  special  proceeding. 

g  2732.  Where  letters,  issued  to  a§  executor  or  administrator,  have  been 
revoked,  he  may  present  to  the  surrogate's  court  a  written  petition,  duly 
verified,  praying  that  his  account  may  bo  judicially  settled,  and  that  his 
successor,  if  a  successor  has  been  appointed,  and  the  other  persons  specified 
in  section  two  thousand  seven  hundred  and  tweuty-niue  of  this  act,  may  be 
cited  to  attend  the  settlement.  The  provisions  of  the  last  three  sections 
apply  to,  and  regulate  the  proceedings  upon,  such  a  petition. 

§  2733.  To  each  account,  filed  with  the  surrogate,  as  prescribed  in  this 
article,  must  be  appended  ihe  affidavit  of  the  accounting  party,  to  the  eflfect 
that  the  account  contains,  according  to  the  best  of  his  knowledge  and  belief, 
a  full  and  true  statement  of  all  his  receipts  and  disbursements  on  account 
of  the  estate  of  the  decedent ;  and  of  all  money  and  other  property  belong- 
ing to  the  estate,  which  have  come  to  his  hands,  or  which  have  been 
received  by  any  other  person,  by  his  order  or  authority,  for  his  use;  and 
that  he  does  not  know  of  any  error  or  omission  in  the  account,  to  the  pre- 
judice of  any  creditor  of,  or  person  interested  in  the  estate  of  the  decedent. 

§  2734.  Upon  an  accounting  by  an  executor  or  administrator,  the 
accounting  party  must  produce  and  file  a  voucher  for  every  payment,  except 
in  one  of  the  following  cases : 

1.  He  may  be  allowed,  without  a  voucher,  any  proper  item  of  expenditure, 
not  exceeding  twenty  dollars,  if  it  is  supported  by  his  own  uncontradicted 
oath,  staling  positively  the  fact  of  payment,  and  specifying  when  and  to 
whom  the  payment  was  made  ;  provided  that  all  tl^  items  so  allowed  against 
an  estate,  upon  all  the  accountings  of  all  the  executors  or  administrators, 
shall  not  exceed  five  hundred  dollars. 

2.  If  he  proves,  by  his  own  oath  or  another's  testimony,  that  he  did  not 
take  a  voucher  when  he  made  the  payment ;  or  that  the  voucher  then  taken 
by  him  has  been  lost  or  des^troyod  ;  he  may  be  allowed  any  item,  the  pay- 
ment of  which  he  satisfactorily  pt-oves  by  the  testimony  of  the  person  to 
when  I  he   made  it ;  or,  if  that  person  is  dead,  or  cannot,  aftet*  diligrat 
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dearch,  be  found,  by  any  compeieDt  evidence,  other  than  his  own  oath,  or 
that  of  his  wife. 

But  an  allowance  cannot  be  made,  as  specified  in  this  section,  unless  th« 
surrogate  is  satisfied  that  the  charge  is  correct  and  just. 

g  2736.  The  surrogate  may,  at  any  time,  make  an  order  requiring  the 
accounting  party  to  make  and  file  his  account ;  or  to  attend  and  be 
examined  under  oath,  touching  his  receipts  and  disbursements  ;  or  touching 
any-  other  matter  relating  to  bis  administration  of  the  estate,  or  any  ac< 
done  by  him  under  color  of  his  letters,  or  after  the  decedent^s  death,  and 
before  the  letters  were  issued ;  or  touching  any  personal  property,  owned 
or  held  by  the  decedent,  at  the  time  of  his  death. 

§  2736.  [ani'd  1881.]  Where  the  value  of  the  personoJ  estate  of  the 
decedent  amounts  to  one  hundred  thousand  dollars,  or  more,  over  all  hi9 
debts,  each  executor  or  administrator  is  entitled  to  the  full  compensation 
allowed  by  law  to  a  sole  executor  or  administrator,  unless  there  are  more 
than  three,  in  which  case,  the  compensation,  to  which  three  would  be 
entitled,  shall  be  apportioned  among  them  according  to  the  set  vices 
rendered  by  them  respectively ;  and  a  like  apportionment  shall  be  made  in 
all  cases  where  there  shall  be  more  than  one  executor  or  administrator. 

§  2737.  But  where  the  will  provides  a  specific  compensation  to  an 
executor  or  administrator,  he  is  not  entitled  to  any  allowance  for  his  ser- 
vices, unless,  by  a  written  instrument  filed  with  the  surrogate,  he  renounces 
the  specific  compensation. 

§  2738.  Where  successive  or  different  letters  are  issued  to  the  same 
person,  upon  the  estate  of  the  -same  decedent,  including  a  case  where  letters 
testamentary  or  letters  of  general  administration  are  issued  to  a  person  who 
has  been  previously  appointed  a  temporary  administrator,  he  is  entitled  to 
compensation,  in  one  capacity  only,  at  his  election;  except  that  where  he 
has  received  compensation  in  one  capacity,  he  is  entitled  to  the  excess,  if 
any,  of  the  compensation  prescribed  by  law  in  the  other  capacity,  above  the 
sum  which  he  has  already  received. 

§  2739r  Upon  a  judicial  settlement  of  the  account  of  an  executor  or 
administrator,  he  may  prove  any  debt  owing  to  him  by  the  decedent 
Where  a  contest  arises  between  the  accounting  party  and  any  of  the 
4>ther  parties,  respecting  any  property  alleged  to  belong  to  the  estate,  but  to 
which  the  accounting  party  lays  claim  ;  or  respecting  a  debt,  alleged  to  be 
due  by  the  accounting  party  to  the  decedent,  or  by  the  decedent  to  the 
accounting  party ;  the  contest  must  be  tried  and  determined  in'  the  same 
manner  as  any  other  issue,  arising  in  the  surrogate's  court. 

§  2740.  From  the  death  of  the  decedent,  until  the  first  judicial  settle- 
ment of  au  account  of  his  executor  or  administrator,  the  running  of  the 
statute  of  limitations,  against  a  debt  due  from  the  decedent  to  the  account- 
ing party,  or  any  other  cause  of  action,  in  favor  of  the  latter  against  the 
decedent,  is  suspended,  unless  the  accounting  party  was  appointed  upon  the 
revocation  of  former  letters  issued  to  another  person ;  in  which  case,  the 
running  of  the  statute  is  so  suspended,  from  the  grant  of  letters  to  him, 
until  the  first  judicial  settlement  of  bis  account.  After  tiic  first  judicial 
settlement  of  the  account  of  an  executor  or  administrator,  the  statute  of 
limitations  begins  again  to  run  against  a  debt  due  to  him  from  the  decedent, 
sr  any  other  cause  of  action  in  his  favor  against  the  decedent. 

§  2741.  Upon  a  judicial  settlement  of  thf  aooount  of  nn  executor 
U 
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or  administrator,  the  surrogate  raay  alloir  the  accounting  |>arty,  for  prop- 
erty of  the  decedent,  perished  or  lost  without  the  fault  of  Uie  accouDtina 
party. 

§  2742.  A  judicial  settlement  of  the  account  of  an  executor  or  adminiB- 
tiator,  either  by  the  decree  of  the  surrogate's  court,  or  upon  an  appeal 
therefrom,  is  conclusive  evidence,  against  all  the  parties  who  were  duly 
cited  or  appeared,  and  all  persons  deriving  title  from  any  of  them  at  any 
lime,  of  the  following  facts,  \and  no  others : 

1.  That  the  items  allowed  to  the  accounting  party^  for  money  paid  to 
creditors,  legatees,  and  next  of  kin,  for  necessary  expenses,  and  for  hia  ser* 
vices,  ai-e  correct. 

2.  That  the  accounting  party  has  been  charged  with  all  the  interest  for 
money  received  by  him,  and  embraced  in  the  account,  for  which  he  lyaa 
legally  Accountable. 

3.  That  the  money  charged  to  the  accounting  party,  as  collected,  is  all 
that  was  collectible,  at  the  time  of  the  settlement,  on  the  debts  stated  ia 
the  account. 

4k  That  the  allowances  made  to  the  accounting  party,  for  the  decrease, 
and  the  charges  against  him  for  the  increase,  in  the  value  of  property,  were 
correctly  made. 

§  2743.  Where  an  account  is  judicially  settled,  as  prescribed  in  this 
article,  and  any  part  of  the  estate  remains,  and  is  ready  to  be  distributed  to 
the  creditors,  legatees,  next  of  kin,  husband,  or  wife  of  the  decedent,  or 
their  assigns,  the  decree  must  direct  the  payment  and  distribution  thereof 
to  the  persons  so  entitled,  according  to  their  respective  rights.  If  any  per. 
son,  who  is  a  necessary  party  for  that  purpose,  has  not  been  cited  or  has 
not  appeared,  a  suplemental  citation  must  be  issued,  as  prescribed  in  sec- 
tion two  thousand  seven  hundred  and  tventy-seven  of  this  act.  Where  the 
validity  of  a  debt,  claim,  or  distributive  share,  is  not  disputed,  or  has  been 
established,  the  decree  must  determine  to  whom  it  is  payable,  the  sum  to  be 
paid  by  reason  thereof,  and  all  other  questions  concerning  the  same.  With 
respect  to  the  matters  enumerated  in  this  section,  the  decree  is  conclusive 
upun  each  party  to  the  special  proceeding,  who  was  duly  cited  or  appeared ; 
and  upon  every  person  deriving  title  from  such  a  party. 

§  2744.  In  either  of  the  following  cases,  the  decree  may  direct  the 
delivery  of  an  unsold  chattel,  or  the  assignment  of  an  uncollected  demand, 
or  any  other  persona}  property,  to  a  party  or  parties  entitled  to  payment  or 
distribution,  in  lieu  of  the  money  value  of  the  property  : 

1.  Where  all  the  parties  interested,  who, have  appeared,  manifest  their 
consent  thereto  by  a  writing  filed  in  the  surrogate's  office. 

2.  Where  it  appears  that  a  sale  thereof,  for  the  purpose  of  payment  or 
distribution,  would  cause  a  loss* to  the  parties  entitled  thereto. 

The  value  must  be  ascertained,  if  the  consent  does  not  fix  it,  by  an 
appraisement  under  oath,  made  by  one  or  more  persons  appointed  by  the 
surrogate  for  the  purpose. 

g  2745.  Where  an  admitted  debt  of  the  decedent  is  not  yet  due,  and  the 
creditor  will  not  accept  present  payment,  with  a  rebate  of  interest;  or 
where  an  action  is  pending  between  the  executor  or  administrator,  and  a 
person  claiming  to  be  a  creditor  of  a  decedent ;  the  decree  must  direct  that 
a  sum,  8uffici^*nt  to  satisfy  the  claim,  or  the  proportion  to  which  it  is  entitled, 
together  with  the  probable  amount  of  the  interest  and  coats,  be  retained  in 
(b^  hands  of  the  accounting  party  ;  or  be  deposited  in  a  safe  bank,  or  trust 
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company,  subject  to  the  surrognte^s  order  ;  or  be  paid  into  the  surrogate's 
court,  for  the  purpose  of  being  applied  to  tbb  payment  of  the  claim,  when 
it  is  due,  recovered,'  or  settled ;  and  that  so  much  thereof,  as  is  not  needed 
for  that  purpose,  be  afterwards  distributed  according  to  law. 

§  2746.  [t^rnd  1886.]  When  a  legacy  or  a  distributive  share  is  payable 
to  an  infant,  the  decree  may,  in  the  discretion  of  the  surrogate's  court,  direct 
it,  or  so  much  of  it  as  may  be  necessary  to  be  paid  to  his  general  guardian, 
to  be  applied  to  his  support  and  education  ;  or  when  it  docs  not  exceed  fifty 
dollars,  the  decree  may  order  it  to  be  paid  to  his  father,  and  if  his  father 
be  dead,  then  to  his  mother,  for  the  use  and  benefit  of  such  infant.  Said 
court  may,  in  its  discretion,  by  its  decree,  direct  any  legacy  or  distributive 
share,  or  part  of  a  legacy  or  distributive  share,  not  paid  or  applied  as  afore- 
said, which  is  payable  to  an  infant,  to  be  paid  to  the  general  guardian  of 
Such  iufunt,  upon  his  executing  and  depositing  with  the  surrogate  in  his 
office,  a  bond  running  to  such  infant,  with  two  or  more  sufficient  sureties, 
duly,  acknowledged  and  approved  by  the  surrogate,  in  double  the  amount  of 
such  legacy  or  distributive  share,  conditioned  that  such  general  guardian 
shall  faithfully  apply  such  legacy  or  distributive  share,  and  render  a  true 
and  just  account  of  the  application  thereof,  in  all  respects,  to  any  court 
having  cognizance  thereof,  when  thereunto  required,  the  sureties  in  which 
bond  shall  justify  as  required  in  this  act  The  said  court  may,  in  its  dis- 
cretion, from  time  to  time,  authorize  or  direct  such  general  guardian  to 
expend  such  part  of  such  legacy  or  distributive  share,  in  the  support,  main- 
tenance and  education  of  such  infant  as  it  deems  necessary.  On  such 
infantas  coming  twenty-one  years  of  age,  he  shall  be  entitled  to  receive,  and 
his  general  guardian  shall  pay  or  deliver  to  him,  under  the  direction  of  the 
surrogate's  court,  the  securities  so  taken,  and  the  interest  or  other  moneys 
that  may  have  been  paid  to  or  received  by  such  general  guardian,  after 
deducting  therefrom  such  amounts  as  have  been  paid  or  expended  in  pursu- 
ance of  the  orders  and  decrees  of  said  court,  so  made  as  aforesaid  and  the 
legal  commissions  of  such  guardian  ;  and  the  said  general  guardian  shall  be 
liable  to  account  in  and  under  the  direction  of  the  surrogate's  court,  to  his 
ward,  for  the  same ;  in  case  of  the  death  of  said  infant,  before  coming  of 
age,  the  said  securities  and  moneys,  after  making  the  deductions  aforesaid, 
shall  go  to  his  executors'  or  administrators,  to  be  applied  and  distributed 
according  to  law,  and  the  general  guardian  shall  in  like  manner  be  liable  to 
account  to  such  administrator  or  executor.  If  there  need  be  no  general 
guardian,  or  if  the  surrogate's  court  do  not  order  or  decree  the  payment  or  . 
disposition  of  the  legacy  or  distributive  share  in  some  of  the  ways  above 
described,  then  the  legacy  or  distributive  share,  or  part  of  the  same  not  dis- 
posed of  as  aforesaid,  whether  the  same  consists  of  money  or  securities, 
shall,  by  the  order  or  decree  of  the  surrogate's  court,  be  paid  and  delivered 
to  and  deposited  in  said  court,  by  paying  and  delivering  the  same  to  and 
depositing  it  with  the  county  treasurer  of  the  county,  to  be  held,  managed, 
invested,  collected,  reinvested  and  disclosed  of  by  him,  as  prescribed  and 
required  by  section  two  thousand  five  hundred  and  thirty-seven  of  this  act. 
The  regulations  contained  in  the  general  rules  of  practice,  as  specified  in 
section  seven  hundred  and  forty-four  of  this  act,  and  the  provisions  of  title 
three  of  chapter  eight  of  this  act  apply  to  money,  legacies  and  distributive 
shares  paid  to  and  securities  deposited  with  the  county  treasurer,  as  pre- 
scribed in  this  section ;  except  that  the  surrogate's  court  exercises  with 
respect  thereto^  or  with  respect  to  a  security  in  which  any  of  the  money  has 
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been  invested,  or  upon  which  it  has  been  loaned,  the  power  and  authority 
conferred  upon  the  supreme  court  by  section  seven  hundred  and  forty-seren 
of  this  act.  Sections  forty-six,  forty-seven,  forty-eight,  forty-nine,  fifty  and 
fifty-one,  of  part  two,  chapter  s*:^  title  three,  article  two,  of  the  Revised 
Statutes,  are  repealed. 

§  2747.  Where  the  person  entitled  to  a  legacy  or  distributive  share  is 
unknown,  the  decree  must  direct  the  executor  or  administrator  to  pay  the 
amount  thereof  into  the  treasury  of  the  State,  for  the  benefit  of  the  person 
pr  porsons  who  may  thereafter  appear  to  be  entitled  thereto.  The  surro- 
gate, or  the  supreme  court,  upon  the  petition  of  a  person  claiming  to  be  so 
entitled,  and  upon  at  least  fourteen  days'  notice  to  the  attorney-genera), 
accompanied  with  a  copy  of  the  petition,  may  by  a  reference,  or  by  direct- 
ing the  trial  of  an  issue  by  a  jury,  or  otherwise,  ascertain  the  rights  of  the 
persons  interested,  and  grant  an  order  directing  the  payment  of  any  money, 
which  appears  to  be  due  to  the  claimant,  but  without  interest,  and  deduct- 
ing all  expenses  incurred  by  the  State  with  respect  to  the  decedent's 
estate.  The  comptroller,  upon  the  production  of  a  certified  copy  of  the 
order,  must  draw  his  warrant  upon  the  treasury,  for  the  amount  therein 
directed  to  be  paid ;  which  must  be  paid  by  the  2:^tate  treasurer,  to  the  per- 
son entitled  thereto. 

§  2748.  The  decree  must  also  direct  the  executor  or  t^minUtrntv,i-  to 
pay  to  the  county  treasurer  a  legacy  or  distributive  share.^  which  is  not  paid 
to  the  person  entitled  thereto,  at  the  expiration  of  two  years  from  the  time 
when  the  decree  is  made,  or  when  the  legacy  or  distributive  share  is  pay- 
able by  the  terms  of  the  decree.  The  money,  so  paid  to  the  county  trea- 
surer, can  be  paid  out  by  him  only  by  the  special  direction  of  the  surrogate; 
or  pUBuant  to  the  judgment  of  a  court  of  competent  jurisdiction. 
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TITLE  V. 

J)ispo8Uiofi  of  the  decedenVs  real  property^  for  the  pcti/mmi  of  debts  <md 
funeral  expenseft.     XHntrilitUion  of  ih«  proceeds. 


I  2749.  Witat  property  subject  to  this  title. 
3750.  Petition,  when  aud  by  whom  presented. 
2751.  Creditor's  time  to  apply  extended  in  certain  cases. 
J2752-  Contents  of  petition. 

2753.  Proceedings  where  some  of  the  facts  are  nnknpwn. 
2754   Citation  thereupon. 

2755.  Hearing. 

2756.  Proof  of  debt  upon  which  judgment,  etc.,  has  be«n 

rendered. 

2757.  The  last  section  qualified. 

2758.  Decree  to  recite  debts. 

2769.  What  proof  necessary  for  a  decree. 

2760.  Decree  to  mortgage  or  lease. 

2761.  Decree  to  sell. 

2762.  Id.;  when  title  Is  in  controversy. 

2763.  Id.;  order  in  which  different  parcels  are  to  be  sold. 

2764.  Id.;  where  undivided  interest  or  precedent  estate  Is 

created  by  the  will,  etc. 

2765.  Form  of  decree. 

2766.  Bond  to  be  given  by  executor  or  administrator. 

2767.  If  be  refuses,  freeholder  to  be  appointed  to  ezecate 

decree. 
S768.  Order  directing  execution  of  decree. 
2769.  Id.;  as  to  distinct  parcels  after  appeal. 

8770,  Id.;  not  aflfected  by  death,  etc. 

8771.  What  credit  allowed  on  sale. 

2772.  Mode  of  sale;  notice  thereof. 

2773.  Distinct  parcels  to  be. sold  separately. 
S774.  Who  not  to  purchase. 

2775.  Order  to  vacate  sale.    Resale. 

2776.  Order  to  confirm  sale.    Conveyance  therenpon. 
3777.  When  conveyance  not  to  affect  purehaser  or  mot^ 

gagee  from  heir,  etc. 

2778.  Effect  of  conveyance  in  other  cases. 

2779.  Contract  for  lands;  how  sold. 

2780.  Id.;  pnrclfaser's  bond  for  payment  thereupon. 

2781.  Id.;  when  interest  in  part  of  land  may  be  sold. 
2782  Id.;  effect  of  conveyance  of  decedent's  interest 

2783.  Id. ;  effect  of  conveyance  of  part, 

2784.  Purchaser's  title  not  affected  by  certain  irregulari- 

ties, etc. 

2785.  Id. ,  presumption  where  records  have  been  removf<l 

2786.  Proceeds  to  be  paid  into  conrt.    Effect  thereof. 

2787.  Notice  of  distribution  of  proceeds. 
27^  Hearing ;  proof  of  further  dubts. 

27H9.  When  sale  of  unsold  property  may  be  directed. 
2790.  Proof  of  claims  to  surplus  money. 
2701.  Decree  for  distribution. 

2792.  Id.;  county  treasurer  to  distribute. 

2793.  Distribution  ;  how  made. 

27ft4.  Dower  in  lands  under  contract ;  how  computed. 
3795.  Fund  set  apart  for  dower  ;  how  invested,  etc. 
2796.  Id.;  share  belonging  to  infant,  etc. 
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2797.  £flect,  upon   proceedings   under  this  title,  of  »n 

action  to  foreclose,  etc. 
8706.  Surplus  money  on  foreclosure  and   other  sales ; 

when  paid  to  surrogate. 
2799.  Id.;  how  distribnted. 
SSfX^.  Securities  and  leases ;  surrogate's  duty  respecting 

the  same. 
8801.  Restitution,  for  assets  subsequently  discovered. 

g  2749.  Real  property,  of  which  a  decedent  died  seized,  and  the  inter 
est  of  a  decedent  in  real  property,  held  by  him  under  a  contract  for  th« 
purchase  thereof,  made  either  with  him,  or  with  a  person  from  whom  he 
derived  his  interest,  may  be  disposed  of,  for  the  payment  of  his  debts  and 
funeral  expenses,  as  prescribed  in  this  title ;  except  where  it  is  devised, 
expressly  charged  with  the  payment  of  debts  or  funeral  expenseR,  or  is 
exempted  from  levy  and  sale  by  virtue  of  an  execution,  as  prescribed  in  title 
second  of  chapter  thirteenth  of  this  act.  The  expression,  "  funeral 
expenses,"  as  used  in  this  title,  includes  a  reasonable  charge  for  a  suitablo 
headstone. 

§  2760.  \am*d  1885.]  At  any  time  within  three  years  after  letters  wem 
first  duly  granted  within  the  State,  upon  the  estate  of  a  decedent,  an  exe- 
cutor or  administrator,  whether  sole,  or  joined  in  the  letters  with  another 
other  than  a  temporary  administrator ;  or  a  creditor  of  the  decedent,  other 
than  a  creditor  by  a  judgment  or  a  mortgage,  which  is  a  lien  upon  the 
decedent's  real  property ;  may  present  to  the  surwgate's  court  from  which 
letters  were  issued,  a  written  petition,  duly  veri6ed,  praying  for  a  decree 
directing  the  disposition  of  the  decedent's  real  property,  or  interest  in  real 
property,  specified  in  the  last  section,  or  so  much  thereof  as  is  necessary  for 
the  payment  of  his  debts  or  funeral  expenses,  by  the  mortgage  lease  or  sale 
at  public  or  private  sale 'thereof :  and  that  the  parties  named  in  the  petition 
and  all  other  necessary  parties  as  prescribed  in  the  subsequent  sections  of 
thia  title,  may  be  cited  to  show  cause,  why  aach  a  decree  should  not  be  made. 

§2761*  [am'dl887.]  The  time,  during  which  an  action  ia  pending  in  a 
court  of  record*  between  a  creditor  and  an  executor  or  administrator  of  the 
estate,  is  not  a  part  of  the  time  limited  in  the  last  section,  for  jpresen ting 
a  petition,  founded  upon  a  debt,  which  was  in  controYersj  in  me  action; 
if  the  creditor  has,  before  the  expiration  of  the  time  so  limited,  filed^  in 
the  clerk's  office  of  the  county  where  the  real  property  is  situated,  a  notice 
of  the  pendency  of  the  action  specifying  the  names  of  the  parties,  the  ob- 
ject of  the  action  and,  if  the  creditor's  debt  is  made  the  foundation  of  a 
eounterclaim,  the  nature  of  the  counterclaim;  Containing  a  description  of 
the  properly  in  that  county  to  be  aflTected  thereby;  and  stating  that  it  will 
be  held,  as  security  for  any  iudgment  obtained  in  the  action.  A  notice 
so  filed  must  be  recorded  andiindexed,  and  may  be  cancelled,  as  pro- 
scribed, with  respect  to  the  notice  of  pendency  of  an  action,  in  article  nine 
of  title  nrsit  of  chapter  fourteen  of  this  act.  It  may  also  be  cancelled  in 
like  manner,  or  a  specified 'portion  of  the  property  affected  thereby  may 
be  discharged  from«the  lien  thereof,  by  the  order  of  the  court  in  whicH 
the  action  is  pending,  made  upon  the  application  of  a  person  having 
an  interest  in  the  real  property,  upon  notice  to  the  -  creditor  and  upon 
such  terms' as  justice  requires.  Whenever  an  executor,  administrator, 
or  creditor  of  a  deceased  person  shall  have  commencea,  or  shall  here- 
after commence,  an  action  in  any  court  of  competent  jurisdiction  of  thia 
state  for  the  purpose  of <  setting  aside  any  fraudulent  conveyance  of,  or 
incumbrance  upon,  any  real  estate  of  such  deceased  person,  and  such 
action  shall  have  been  decided  in  favor  of  such  executor,  administrator, 
or  creditor,  such  executor,  administrator  or  creditor,  may,  at  any  time 
within  three  years  alter  the  final  determination  of  such  action,  have  and 
maintain  an  action  or  proceeding  against  tiie  proper  parties,  in  any 
eoort  of  competent  jurisdiction  of  this  state,  for  a    sale    of   such    real 
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estate,  and  for  a  distribution  of  the  proceeds  of  snch  real  estate 
among  the  creditors  of  snch  deceased  person  and  other  persons  entitled 
to  the*  same  as  may  be  directed  by  the  judgment  in  such  action. 

§  2752.  The  petition  must  set  forth  the  following  matters,  as  uearly  an 
the  petitioner  can,  upon  diligent  inquiry,  ascertain  them : 

1.  The  unpaid  debts  of  the  decedent,  and  the  name  of  each  creditor,  cr 
person  claiming  to  be  a  creditor ;  and  the  amount  of  the  unpaid  funeral 
expenses  of  the  decedent,  if  any,  and  the  name  of  each  person  to  whom  any 
sum  is  due  by  reason  thereof. 

2.  A  general  description  of  all  the  decedent^s  real  property,  and  interest 
in  real  propert}',  within  the  State,  which  may  be  disposed  of  as  prescribed 
in  this  title;  a  statement  of  the  value  of  each  distinct  parcel ;  whether  it  is 
improved  or  not ;  whether  it  is  occupied  or  not ;  and,  if  occupied,  the  name 
9f  «ach  occupant.  Where  the  petition  describes  an  interest  in  real  prop- 
erty, specified  in  section  two  thousand  seven  hundred  and  forty-nine  of  this 
act,  the  value  of  the  interest  must  be  stated,  and  also  the  value  of,  and  the 
other  particulars,  specified  in  this  section,  relating  to,  the  real  property  to 
which  the  interest  attaches. 

d.  The  names  of  the  husband  or  wife,  and  of  all  the  heirs  and  devisees 
of  the  decedent,  and  also  of  every  other  person  claiming  under  them,  or 
either  of  them,  stating  who,  if  any,  are  infanta  ;  the  age  of  each  infant,  and 
the  name  of  his  general  guardian,  if  any  ;  and  also,  if  the  petition  is  pre- 
sented by  a  creditor,  the  name  of  each  executor  or  administrator. 

4.  If  the  petition  is  presented  by  an  executor  or  administrator,  the 
amount  of  personal  property  which  has  come  to  his  hands,  and  those  of  his 
co-executors  or  co-administrators,  if  any;  the  application  thereof,  and  the 
amount  which  may  yet  be  realized  therefrom. 

§  2753.  T^  upon  diligent  inquiry,  any  of  the  matters  required  to  be  set 
forth,  as  prescribed  in  the  last  section,  cannot  be  nsiertained  by  the  peti- 
tioner, that  fact  must  be  shown  to  the  surrogate's  satisfaction,  and  the  sur- 
rogate must  thereupon  inquire  into  the  matter,  as  prescribed  in  article  first 
of  title  second  of  this  chapter.  If  the  petition  is  presented  by  a  creditor, 
the  surrogate  may,  by  order,  require  the  executor  or  administrator  to  render 
such  an  account  or  other  statement,  as  he  deems  necessary  for  the  purpose 
of  the  inquiry. 

§  2754.  Where  the  sun^ogate  is  satisfied  that  all  the  facts,  specified  in 
the  last  section  but  one,  have  been  ascertained,  as  far  as  they  can  be  upon 
diligent  inquiry,  and  it  appears  to  him  that  the  debts  and  funeral  expenses, 
or  either,  cannot  be  paid,  without  resorting  to  the  real  property,  or  interest 
in  real  property,  he  must  issue  a  citation  according  to  the  prayer  of  the 
petition.  If,  upon  the  inquiry,  it  appears  to  the  surrogate  that  any  heir 
or  devisee,  or  person  claiming  an  interest  in  the  property  under  an  heir  or 
devisee,  is  not  named  in  the  petition,  the  citation  must  also  be  directed  to 
him.  Unless  the  executor  or  administrator  has  caused  to  be  published,  as 
prescribed  by  law,  a  notice  requiring  creditors  to  present  their  claims,  and 
the  time  for  the  presentation  thereof,  pursuant  to  the  notice,  has  elapsed, 
the  citation  must  be  directed,  generally,  to  all  other  creditors  of  the  dece- 
dent, as  well  as  to  the  creditors  named. 

§  2756.  [am'd  1887.]  Upon  the  return  of  the  citation,the  surrogate  must 
proceed  to  hear  the>  allegations  and  proofs  of  the  parties.     A  creditor  of 


party  to  the  special  proceeding. 
•At,  whose  claim  ia  not  yet  due,  may  present  und  prove  his  debt,  and  have 


the  sameeatabliahed  upon  rebate  of  legal  interest,  and  thus  make  himself  a 
party  to  the  special  proceeding.  An  heir  or  devisee,  or  a  person  claiming 
under  an  heir  or  deyisee  of  the  property  in  queBtion,althoughnot  named  in 
the  citation,  may  contest  the  necessity  of.  applying  the  property  to  the  pay-' 
mentof  debts  or  funeral  expenses,  or  the  yaiidity  of  a  debt,  due  or  undue, 
represented  «as  existing  against  the  decedent  or  the  reasonableness  of  the 
funeral  expenses,  may  intarpose  any  defense  to  the  whole  or  any  part 
thereof ;  Lnd  for  that  purpose,  may  make  himself  a  party  to  the  special 
proceeding.  Where  such  a  defense  arises  under ithe  statute  of  limitations, 
an  act  or  admission  by  an  executor  or  administrator  does  not  preyent  the 
running  of  the  statute,  or  revive  the  debt  so  as  to  affect  in  any  manner 
the  reu  property,  or  interest  in  real  property  in  question. 

§  2756.  Where  a  judgment  or  decree  has  been  rendered  against  an 
executor  or  administrator,  for  a  debt  due  from  the  decedent,  the  debt  is, 
nevertheless,  deemed  a  debt  of  the  decedent,  to  tiie  same  extent,  and  to  be 
established  in  the  same  manner,  and,  except  as  prescribed  in -the  next  sec- 
lion,  subject  to  the  same  defences,  as  if  an  action  had  not  been  brought 
thereon.  But  a  judgment  or  decree,  rendered  upon  a  trial  upon  the  merits, 
is  presumptive  evidence  of  the  debt  upon  the  hearing  before  the  surrogate. 

§  2767.  The  last  section  is  subject  to  the  following  exceptions : 

1.  The  debt,  for  which  the  judgment  was  rendered,  cannot  be  allowed, 
as  against  the  pcppertj  in  question,  at  any  greater  sum  than  the  amount 
recovered,  exclusive  of  costs. 

2.  An  heir  or  devisee  of  any  of  the  property  in  question,  or  a  party 
claiming  und^  an  heir  or  devisee,  may  interpose,  in  reduction  of  the 
amount  claimed  to  be  due  upon  a  judgment  or  decree  ogainst  the  decedent, 
or  against  the  executor  or  administrator,  any  payment  or  counterclaim  which 
might  be  allowed  to  him,  or  to  the  person  under  whom  he  claims.  In  an 
action  founded  upon  the  debt. 

§  2758.  The  decree  must  determine  and  specify  the  amount  of  each  debt 
established  before  the  surrogate,  as  a  valid  and  subsisting  debt  against  the 
decedent's  estate^  or  as  a  just  and  reasonable  charge  for  funeral  expenses, 
and  must,  in  like  manner,  specify  what  demands  presented  have  been 
rejected.  The  vouchers  presented  before  the  surrogate,  in  support  of  each 
debt  established,  must  be  filed  and  remain  in  the  surrogate's  office. 

1$  2759.  A  decree,  directing  the  disposition  of  real  property,  or  of  an 
interest  in  real  property,  can  be  made  only  where,  after  due  examination, 
the  following  facts  have  been  established  to  the  satisfaction  of  the  surro- 
gate : 

1.  That  the  proceedings  have  been  in  conformity  to  this  title. 

2.  That  the  debts,  for  the  payment  of  which  the  decree  is  made,  are  the 
debts  of  the  decedent,  or  are  just  and  reasonable  charges  for  his  funeral 
expenses ;  and  are  justly  due. 

.  S.  That  they  are  not  secured  by  a  judgment  or  mortgage,  or  expressly 
charged  by  the  will  upon  the  decedent's  real  property,  or  interest  in  real 
property ;  or,  if  a  debt  is  so  secured  or  charged  upon  a  portion  of  the  real 
property,  or  interest  in  real  property,  that  the  remedies  of  the  creditor,  by 
virtue  of  that  charge  or  security,  have  been  exhausted. 

4.  That  the  property  directed  to  be  disposed  of  was  not  effectuaUj 
devised,  expressly  charged  with  the  payment  of  debts  or  funeral  expenses, 
and  is  not  subject  to  a  valid  power  of  sale  for  the  payment  thereof ;  or,  if 
so  devised  or  subject,  that  it  is  not  practicable  to  enforce  the  charge,  or  to 
execute  the  power,  and  that  the  creditor  has  effectually  relinquished  th« 
same. 

5.  That  all  the  personal  property  of  the  decedent,  which  could  have 
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uppUed  to  payment  of  the  decedent's  debts  and  funeral  expenses,  has  been 
so  applied;  or  that  the  executors  or  administrators  have  proceeded  with 
reasonable  diligence,  in  converting  the  personal  property  into  money,  and 
applying  it  to  the  payment  of  thoi^e  debts  and  funeral  expenses ;  and  that  it 
is  insufficient  for  the  payment  of  the  same,  ns  established   by  the  decree. 

§  2760.  [ant'd  188&.]  it  the  facts,  specified  in  ihe  last  section,  are  satis- 
factorily established,  the  surrogate  must  inquire  whether  8u(B<iient  money  can 
be  raised,  advantageously  to  the  persons  interested  in  the  real  property,  by 
a  mortgage  or  lease  of  the  real  property  of  which  the  decedent  died  seized, 
era  part  thereof.  And  to  that  end  he  shall  appoint  three  competent  disinter- 
ested  persons  to  examine  and  appraise  each  parcel  of  such  real  property,  and 
its  rental  value  at  its  just  and  fair  market  value  ;  they  shall  forthwith  so 
appraise  the  same,  make  a  repoet  thereof,  signed  and  verified  by  ai  least  two 
of  them,  describing  each  parcel,  and  stating  its  value  and  rental  value,  and 
file  the  same  in  the  surrogate's  office.  If  he  ascertains  that  the  money  can 
be  so  raised,  the  decree  mutt  direct  the  execution  of  one  or  more  mortgages 
or  leases  accordingly ;  but  a  lease  shall  not  be  made  for  a  longer  time  than 
until  the  youngest  person  interested  in  the  property  leased  attains  full  age. 
A  mortgage  or  lease,  executed  .pursuant  to  such  a  decrae,  has  the  same 
effect  as  if  it  had  been  made  by  the  decedent,  immediately  before  his  death. 

§  2761.  [am'd  1 885.  J  Where  it  appears  to  the  surrogate  upon  the  inquiry 
made  as  prescribed  in  the  last  section,  that  sufficient  money  cannot  be 
raised  advantageously  to  the  ftersons  interested  in  the  i*eal  property,  by 
mortgage  or  lease,  the  decree  must  direct  a  sale  of  the  real  property,  or 
interest  in  real  property,  or  of  so  much  thereof  as  is  necessary,  in  order  to 
pay  the  debts  and  tuneial  expenses  of  the  decedent,  as  established  in  the 
decree,  at  public  or  private  sale.  Where  a  sale  of  all  the  real  property,  or 
interest  in  real  property,  is  not  necessary  for  that  purpose,  but  enough  of 
either  cannot  be  sold,  without  manifest  prejudice  to  the  persons  interested, 
the  decree  may  direct  a  sale  of  all  the  real  property,  or  all  the  intei*est  in 
real  property,  or  both,  or  of  such  a  part  of  either  as  the  surrogate  thinks 
proper,  at  public  or  private  sale. 

§  2762.  Where  it  appears  that  any  of  the  real  property,  of  which  the 
decedent  died  seized,  cannot  be  sold,  without  manifest  prejudice  to  the  per- 
sons interested  therein,  by  reason  of  a  controversy  respecting  the  decedent's 
title  thereto,  or  interest  therein,  the  decree  may. direct  that  the  execution 
thereof,  with  respect  to  that  property,  be  postponed,  until  the  special  direc- 
tion of  the  surrogate.  In  that  case,  a  party  may  apply  at  any  time  after- 
wards, upon  notice  to  the  others  who  appeared,  for  an  order  directing  the 
execution  of  the  decree,  with  respect  to  the  property  so  reserved. 

§  2763.  Where  the  decree  directs  the  sale  of  two  or  more  distinct  parcels 
of  real  property,  of  which  the  decedent  died  seized;  or  his  interest  under 
two  or  more  contracts  for  the  purchase  of  distinct  parcels  of  real  property 
the  decree  may  direct  the  sale  to  be  made,  in  the  order  which  the  surrogate 
deems  just,  unless  it  appears  that  one  or  more  distinct  parcels,  of  which  the 
decedent  died  seized,  have  been  devised  by  him,  or  sold  by  his  heirs ;  in 
which  case,  the  several  distinct  parcels  must  be  sold  in  the  following  order. 

1.  Property  which  descended  to  the  decedent's  heirs,  and  has  not  been 
Bold  by  them.  * 

2.  Property  so  descended,  which  has  been  sold  bv  them. 

8.  Property  which  has  been  devised,  and  has  not  Deen  sold  by  the  devisee. 
4.  Property  so  devised,  which  has  been  sold  by  the  devisee. 
§  2764.  Where  the  decedent's  will  devises  an  undivided  interest  in  real 
property,  but  not  the  whole  of  his  estate  therein  ;   or  creates  a  precedeijf 
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estate  in  real  property ;  or  where  an  heir  of  the  decedent  has  sold  an 
undivided  interest,  or  created  a  precedent  estate,  in  real  property  which 
descended  to  him;  the  entire  property,  to  which  the  undivided  interest  or 
precedent  estate  attaches,  must  be  sold.  But,  in  applying  the  proceeds  to  the 
payment  of  debts  and  funeral  expenses,  the  application  of  the  proportion 
of  the  proceeds,  belonging  to  the  devisee  or  grantee  of  the  undivided  inter* 
est,  or  of  the  pjrecedent  estate,  must  be  postponed  to  the  application  of  the 
residue,  in  the  order  prescribed  in  the  last  section,  in  like  manner,  as  if  that 
undivided  interest  or  precedent  estate  was  a  distinct  parcel  of  the  property 

§  2766.  [arn'd  1889.]  A  decree  directing  that  real  property  be  mortgaged  j 
leased,  or  sold,  or  that  an  interest  in  real  property  be  sold,  as  prescribed  in 
this  title,  must  describe  it  with  common  certainty;  and  must  direct  that  a 
mortgage,  lease,  or  sale  thereof,  for  the  purpose  of  paying  the  debts  or  funeral 
expenses,  established  by  the  decree, be  made  by  the  executor  or  administrator, 
upon  his  giving  the  bond  prescribed  by  law ;  ots,  in  case  of  his  failure  to  to 
do,  by  a  freeholder,  to  be  appointed  by  the  surrogate,  as  prescribed  by  law ; 
and  in  case  a  sale  thereof  be  directed,  may  authorize  the  same  to  be  made 
at  private  sale,  at  a  price  not  less  than  the  value  thereof,  as  appraised  pur* 
suant  to  the  provisions  of  section  2V60  of  this  code. 

§  2766.  Before  an  executor  or  administrator  can  execute  a  decree, 
directing  that  propetty  be  mortgaged,  leased,  or  sold,  he  must  execute,  and 
iile  with  the  surrogate,  his  bond  with  two  or  more  sureties,  to  the  people 
of  the  State,  in  a  penalty,  fixed  by  tlie  surrogate,  not  less  than  twice  tho 
sum  to  be  raised,  if  the  decree  directs  a  mortgage ;  or,  if  it  directs  a  lease, 
in  such  a  penalty  as  the  surrogate  thinks  proper;  or,  if  it  directs  a  sale,  in 
a  penalty  not  less  than  twice  the  value  of  the  real  property,  or  interest  in 
real  property,  directed  to  be  sold.  The  bond  must  be  conditioned  for  the 
faithful  performance  of  the  duties  imposed  upon  the  principal  by  the 
decree;  for  the  payment  into  the  surrogate's  court,  within  twenty  days  after 
the  receipt  thereof,  by  the  principal,  of  all  money  arising  from  the  mort- 
gage; lease,  or  sale;  for  the  delivery  to  the  surrogate,  within  the  same  time, 
of  all  the  securities  taken  thereupon  ;  and  for  the  accounting  by  the  princi- 
pal, for  all  money  received  by  him,  whenever  he  is  required  so  to  do,  by  a 
court  of  competent  jurisdiction. 

§  2767.  Where  there  are  two  or  more  executors  or  administrators 
if  either  of  them  fails,  within  such  time  as  the  surrogate  deems  reasonable, 
to  give,  or  to  join  with  his  co-executors  or  co-administrators  in  giving,  a 
bond,  as  prescribed  in  the  last  section,  the  surrogate  may  direct  those  who 
have  given  the  bond,  to  proceed  to  execute  the  decree.  But  if  a  sole  execu- 
tor or  administrator,  or  all  the  executors  or  administrators  so  fail,  the  sur- 
rogate roust  make  an  order,  appointing  a  disinterested  freeholder  to  execute 
the  decree.  He  may  vacate  such  an  appointment,  and  make  a  new  appoint- 
ment, from  time  to  time,  as  the  case  requires.  A.  person  so  appointed  must 
give  a  bond,  in  all  respects  like  that  required  from  an  executor  or  odrainis- 
trator,  as  prescribed  in  the  last  section.  In  making  such  an  appointment, 
the  surrogate  must  give  a  preference  to  a  competent  person  nominated  by 
the  creditors,  whose  debts  have  been  established,  or  a  majority  of  them  in 
number  and  amount. 

g  2768.  Where ^an  executor  or  administrator,  or  a  freeholder  appointed 
as  prescribed  in  the  last  section,  has  given  the  requisite  bond,  an  order  must 
be  made,  reciting  the  fact,  and  directing  him  to  proceed  to  execute  the 
decree.  The  order  may  direct  the  execution  of  the  decree,  with  respect  to 
all  or  any  part  of  the  real  property,  or  any  of  the  interests  in  real  property, 
speciQed  in  the  decree.     Where  it  directs  the  ei^epution  of  the  decree,  witk 


reipect  to  part  only,  an  order  to  execute  it  with  respect  to  any  other  part 
or  parts,  may  be  made  from  time  to  time^  as  the  case  requires. 

§  2769.  Where  the  only  question,  upon  an  appeal  taken  from  a  decree 
directing  a  sale  of  real  property^  or  of  an  interest  in  real  property,  or  both, 
relates  to  the  validity  or  amount  of  a  debt  establiihed  by  the  decree  ;  and 
the  real  property  directed  to  be  sold,  or  to  which  the  interest  directed  to  be 
Bold  attaches,  consists  of  two  or  more  distinct  parcels,  the  sale  of,  or  witli 
respect  to,  one  or  more  of  which  will  suffice  to  pay  all  the  other  debts  so 
established,  leaving  enough  real  property,  or  interest  in  real  property, 
unsold,  to  satisfy  the  claim  drawn  in  question  upon  the  appeal ;  the  appel- 
late court  may,  upon  the  motion  of  any  party  to  the  special  proceeding  in 
the  surrogate's  court,  made  upon  notice  to  all  parties  to  the  appeal,  direct 
the  aarrogate*8  court  to  cause  the  decree  to  be  executed,  with  respect  to 
the  distinct  parcels  of  real  property,  which  will  suffice  to  pay  the  debts  not 
in  controversy ;  and  the  proceeds  of  a  sale,  made  pursuant  thereto,  to  be 
distributed,  in  like  manner  as  if  the  decree  related  only  to  those  parcels  and 
those  debts ;  except  that  any  surplus,  which  may  remain  for  distribution 
after  payment  of  those  debts,  or  so  much  thereof  as  will  suffice  to  pay  the 
demand  in  controversy,  must  be  paid  into  the  surrogate's  court  and  retained 
by  the  county  treasurer,  subject  to  the  order  of  the  surrogate,  to  abide  the 
event  of  the  appeal.  But  this  section  does  not  authorize  a  sale  of  any  dis< 
tinct  parcel,  otherwise  than  in  the  order  prescribed  for  that  purpose,  in  sec- 
tions 2764  and  2766  of  this  act. 

§  2770.  The  death,  removal,  or  disqualification,  before  the  complete 
execution  of  a  decree,  of  all  the  executors  or  administrators,  who  have  been 
directed  to  execute  it,  or  of  a  freeholder  appointed  for  the  purpose,  does  not 
suspend  or  affect  the  execution  thereof ;  but  the  successor  of  the  person 
who  has  died,  been  removed,  or  become  disqualified,  must  proceed  to  com- 
plete all  unfinished  matters,  as  his  predecessor  might  have  completed  the 
same ;  and  he  must  give  such  security  for  the  due  performance  of  his 
duties,  as  the  surrogate  prescribes. 

g  2771.  The  surrogate  may,  in  the  order  directing  the  exccutiou  of  the 
decree,  or  in  a  separate  order  made  before  the  sale,  allow  a  sale  to  be  made 
upon  a  credit,  not  exceeding  three  years,  for  not  more  than  three-fourths  of 
the  purchase-money,  to  b^  secured  by  the  purchaser's  bond,  and  his  mortgage 
on  the  property  sold,  except  where  the  sale  is  that  of  an  interest  under 
a  contract ;  in  which  case,  the  order  may  prescribe  the  secuHfy  to  be  given. 

§  2772.  [am'd  1885.]  Each  distinct  parcel  of  real  property  must  be  sold 
in  the  county  where  it  or  a  part  thereof  is  situated.  The  provisions  of  sec- 
tions 1384,  1385,  1386,  1434,  1436  and  1436  of  this  act  apply  to  a  public 
sale  of  real  property,  or  of  an  interest  in  real  property,  as  prescribed  in  this 
title.  In  making  the  application  each  provision  relating  to  the  sheriff  is 
deemed  to  apply  to  the  person  making  the  sale,  pursuant  to  the  decree  and 
the  order  directing  the  execution  thereof.  A  private  sale  of  real  property, 
or  of  an  interest  in  real  property,  must  be  made  by  contract  in  writing,  sub- 
\ect  to  the  approval  of  the  surrogate. 

jl  2773.  [am''d  1885.]  Where  real  property  to  be  sold  at  public  sale 
consists  of  one  or  more  distinct  parcels,  the  person  making  the  sale  must 
cause  each  distinct  parcel  to  be  separately  exposed  for  sale,  unless  otherwise 
directed  in  the  decree,  or  in  the  order  to  execute  the  same,  or  in  an  order 
tfubsequently  made  by  the  surrogate. 

§  2774.  An  executor  or  administrator  upon  the  estate,  a  freeholder 
appointed  to  execute  a  decree,  or  a  general  oi  special  guardian  of  an  infaDt| 
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who  has  an  interest  in  any  of  the  real  property  to  be  sold,  shall  not,  directly 
or  indirectly,  purchase,  or  be,  or,  at  any  time  before  confirmation,  become 
interested  in  a  purchase  at  the  sale ;  except  that  a  guardian  may,  when 
authorized  so  to  do  by  the  order  of  the  surrogate,  purchase,  in  his  name  of 
office,  for  the  benefit  of  his  ward.  A  violation  of  this  section  renders  tlie 
purchase  void. 

§  2776.  [ani'd  1886.]  The  person  making  the  sale  must,  with  all  con- 
venient speed  file  with  the  surrogate  a  rep^/rt  of  the  sale.  The  surrogate 
muEt  upon  notice,  given  in  Buoh  manner  and  for  such  a  length  of  time  ae 
he  thinks  proper,  to  each  party  who  has  appeared,  inquire  into  the  proceed* 
ings  ;  and  he  mHv  take  oral  testimony  respecting  the  same.  If  he  is  of 
opinion  that  the  proceedings  were  unfair;  or  that  the  sum  bid  for  the 
whole,  or  for  a  distinct  parcel  of  real  property  scparntely  sold,  or  in  case  of 
a  private  sale  of  the  same,  that  the  sum  at  which  it  is  agreed  to  be  sold,  was 
less  than  the  value  thereof  at  the  time  of  sale,  and  that  a  sum  exceeding 
that  bid,  or  in  case  of  a  private  sale,  exceeding  that  at  which  it  is  ngreed  to 
be  sold,  at  least  ten  per  centum,  exclusive  of  the  expenses  of  a  new  sale,  may 
be  ot>tained  upon  a  resale, — he  must  make  an  order  vacating  the  sale,  either 
wholly  or  with  respect  to  the  distinct  parcel  affected,  and  directing  another 
sale,  and  whether  it  shall  be  at  public  or  private  sale,  notice  of  which,  in 
case  of  a  public  sale  thereof,  must  be  given,  and  the  sale  must  be  conducted 
as  in  this  title  prescribed  for  a  public  or  private  sale  as  may  be  applicable. 

§  2776.  Where  a  sale  is  not  vacated,  the  surrogate  must  make  an  order 
confirming  it ;  and  where  it  is  vacated  as  to  a  part  only  of  the  property 
sold,  he  must  make  an  order  confirming  it  as  to  the  residue.  An  order,  con- 
firming a  sale,  must  direct  a  person  making  the  sale  to  execute  the  proper 
conveyances,  upon  compliance,  on  the  part  of  the  purchaser  or  pur- 
chasers, with  the  terms  of  the  sale.  The  necessary  conveyances  must  be 
executed  by  that  person  accordingly,  and  must  briefly  refer  to  the  decree, 
the  order  to  execute  it,  and  the  order  of  confirmation. 

§  2777.  A  conveyance  of  real  property,  made  pursuant  to  this  title,  does 
not  affect,  in  any  way,  the  title  of  a  purchaser  or  mortgagee,  in  good  faith 
and  for  value,  from  an  heir  or  devisee  of  the  decedent,  unless  letters  testa- 
mentary or  letters  of  administration,  upon  the  estate  cf  the  decedent,  were 
granted,  by  a  surrocrate's  court  having  jurisdiction  to  grant  them,  upon  a 
petition  therefor,  presented  within  four  years  after  his  death. 

§  2778.  Except  as  prescribed  in  the  last  section,  a  conveyance  of  rcul  prop- 
erty, executed  upon  a  sale  thereof,  pursuant  tu  this  title,  vests  in  the  grantee 
all  the  estate,  right,  and  interest  of  the  decedent  in  the  real  property  so  convey- 
ed, at  the  time  of  his  death,  free  from  any  claim  of  his  widow  for  dower,  which 
has  not  been  assigned  to  her  ;  but  subject  to  all  subsisting  charges  thereob 
by  judgment,  mortgaje:e,  or  otherwise,  which  existed  at  the  time  of  his 
death.  Where  dower  has  been  assigned  to  the  widow,  the  grantee  takes  the 
part  of  the  property  to  which  her  estate  in  dower  attaches,  subject  thereto^ 

§  2779.  Where  any  of  the  property  to  be  sold  consists  of  an  interest, 
under  a  contract  fdr  the  purchase  of  .real  property,  and  any  payment  is  vet 
to  be  made  upon  the  contract,  the  sale  must  be  made  subject  to  all  pay- 
4ient^,  thereafter  to  become  due  thereupon  ;  and  it  may,  also,  if  the  decree, 
or  the  order  to  execute  the  decree,  so  directs,  be  made  subject  to  all  pay- 
ments, previously  due  thereupon.  If  the  sale  is  subject  to  any  payment^ 
the  terms  of  sale  must  specify  the  penalty  and  the  number  of  sureties, 
required  in  the  bond  to  be  given  by  the  purchaser,  as  prescribed  in  the  next 
<ection,  and  must  state  to  what  payments  the  sale  it  subject. 
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§  2780.  Where  a  sale  is  made  subject  to  any  payments,  as  speclfted  iii 
the  last  section,  the  purchaser  ^must,  before  ttie  sale  is  oonfirmed,  execute 
to  the  executor  or  administrator  of  the  decedent,  his  bond,  with  sureties, 
for  the  benefit  and  indemnity  of  the  obligee  and  his  successors,  and,  also, 
the  persons  entitled  to  the  interest  of  the  decedent  in  the  lands  so  eon- 
tracted  for,  in  a  penalty  at  least  twice  the  amount  of  all  the  payments,  sab* 
ject  to  which  th«  sale  is  made ;  conditioned  that  the  purchaser  will  fraoc- 
tuaily  make  all  those  payments,  and  will  fully  indemnify  tlie  obligee  and 
his  successors,  and  each  of  the  persons  so  entitled,  against  all  demandt<, 
charges,  costs,  and  expenses,  by  reason  of  anything  contained  in  the  con- 
tract or  by  reason  of  any  other  obligation  or  jliabillty  of  the  decedent,  on 
account  of  the  purchase  of  the  property ;  and  against  all  other  corenants 
and  agreements  of  the  decedent,  to  and  with  the  vendor  of  the  property, 
in  relation  thereto. 

§  2781.  But  where  an  interest  under  a  contract  for  the  purchase  of  real 
property  is  liable  to  be  sold,  as  prescribed  in  this  title,  the  decree,  or  the 
order  for  the  execution  thereof,  may  direct  a  sale  of  the  decedent's  interest 
in  a  part  only  of  a  property,  if,  in  the  opinion  of  the  surrogate,  such  a  e^le 
can  be  made  advantageously  to  the  estate  of  the  decedent,  and  so  that  the 
purchase-money  of  the  part  sold  will  satisfy  and  discharge  alt  the  payments, 
to  be  made  for  all  the  property  contracted  for,  according  to  the  contract. 
In  such  a  case,  the  purchaser  is  not  required  to  execute  a  bond. 

§  2782.  A  conveyance  of  the  decedent's  interest  ia  all  the  real  property 
held  by  him  under  a  contract  for  the  purchase  thereof,  operates  as  an 
assignment  of  the  contract  to  the  purchaser ;  and  vests  in  him,  his  heirs 
and  assigns,  all  the  right,  title,  and  interest  of  all  the  persons  entitled,  at 
the  time  of  the  sale,  in  and  to  the  decedent^s  interest  in  the  real  property. 

§  2783.^  A  conveyance  of  the  decedent's  interest  in  a  part  only  of  the  re»l 
property,  held  under  such  a  contract,  transfers  to  the  purchaser  all  the 
decedent's  right,  title  and  interest  in  and  to  the  part  so  sold  ;  and  all  rights, 
which  would  be  acquired  thereto,  by  the  executor  or  administrator,  or  b> 
any  person  entitled,  at  the  time  of  the  sale,  to  the  interest  of  the  decedent 
therein,  by  perfecting  the  title  to  the  property  contracted  for,  pursuant 
to  the  contract.  Upon  fully  complying  with  the  contract,  the  purchase? 
has  the  same  right  to  enforce  performance  thereof,  with  respect  to  tlie  part 
conveyed  to  him ;  and  the  executor  or  administrator,  or  his  assignee,  has 
the  same  right  to  enforce  performance,  with  respect  to  the  resi<^ue,  as  the 
decedent  would  have  had,  if  he  was  living.  Any  title  acquired  o  the  exe- 
cutor or  administrator,  or  his  assignee,  with  respect  to  the  part  ii.  '  sold, 
must  be  held  in  trust  for  the  use  of  the  persons  entitled  to  the  deceuent's 
interest ;  subject  to  the  dower  of  the  widow,  if  any. 

§  2784.  The  title  oF  a  purchaser  in  good  faith,  at  a  sale  pursuant  to  a 
decree  made  as  prescribed  in  this  title,  is  not,  nor  is  the  validity  of  a  mort- 
gage or  lease  made  as  prescribed  in  this  title,  in  any  way  affected  by  any  of 
the  following  omissions,  errors,  defects,  or  irregularities  ;  except  so  far  as 
the  same  would  aflPect  the  title  of  a  purchaser  at  a  safe,  made  pursuant  to 
the  directions  contained  in  a  judgment,  rendered  by  the  supreme  court  in 
an  action  : 

1.  Where  a  petition  was  presented,  and  tlie  proper  persons  were  duly 
cited,  and  a  decree  directing  a  mortgage  or  lease,  or  a  decree  for  a  sale,  and 
an  order  directing  the  execution  thereof  were  made,  as  prescribed  in  this 
title ;  and  the  decree,  and  the  order,  if  any,  were  duly  recorded,  as  pre- 
scribed in  article  first  of  title  first  of  this  chapter:  by  any  omission,  error, 


Aa*  DISPOSITION  OF  REAL  PROPERTY.       g§  2786-^dO 

dtfect,  or  irregularity,  occurring  between  the  return  of  the  citation,  and  the 
mailing  of  the  decree,  or  the  order  directing  the  execution  of  the  decree. 

2.  Wliere  an  order,  confirming  a  Bale  and  directing  a  conveyance,  has  been 
made,  upon  proof,  satisfactory  to  the  surrogate,  that  all  the  acts  have  been 
done,  which  are  required  by  law  to  be  done,  after  the  order  directing  the  exe- 
cution of  the  decree,  to  authorize  the  surrogate  to  make  such  an  order  of  con- 
firfloation :  by  the  actual  omission  to  do  such  an  act.  or  by  any  error,  defect,  or 
irregularity  in  the  same,  or  by  any  omission  in  the  recitals  of  the  conveyance. 

§  2785.  Where  the  records  of  the  surrogate's  court  have  been  hereto- 
fore, or  are  hereafter,  removed  from  one  place  to  another,  in  either  the  same 
or  another  county,  and  tweuty-five  years  have  elapsed  after  a  sale  or  other 
disposition  of  real  property,  or  of  an  interest  in  real  property,  as  prescribed 
in  this  title,  the  due  appointment  of  a  guardian  for  each  infant  party  to  the 
special  proceeding  must  be  presumed,  and  can  be  disproved  only  by  affirma- 
tive  record  evidence  to  the  contrary. 

§  2786.  The  proceeds  arising  from  a  mortgage,  lease,  or  sale,  made  as  pre< 
scribed  in  this  title,  must  be  paid  into  the  surrogate's  court  by  the  execu- 
tor, administrator,  or  freeholder  receiving  the  same  For  that  purpose,  he 
must  pay  them  to  the  county  treasurer,  to  the  credit  of  the  special  proceed- 
ing, to  be  retained  by  him  as  prescribed  in  section  2537  of  this  act  Upon 
payment  being  so  made,  the  heirs  and  devisees  of  the  decedent,  and  their 
assigns,  and  all  the  decedent's  remaining  real  property,  and  interest  in  real 
property,  held  under  a  contract  for  the  purchase  thereof,  are  exonerated  from 
the  debts  established  by  the  decree,  or  established  as  prescribed  in  the  next 
section  but  one,  as  far  as  the  proceeds  so  paid  over  are  sufficient,  after  de- 
ducting the  costs  and  expenses  allowed  by  the  surrogate, to  satisfy  thoee  debts. 

g  2787.  Immediately  after  the  payment  into  court  of  the  proceeds  of  a 
mortgage,  lease,  or  sale,  as  prescribed  in  the  last  section,  the  surrogate  must 
cause  notice  of  the  time  and  place  of  making  the  distribution,  to  be  pub- 
fished,  at  least  once  in  each  of  the  six  weeks  immediately  preceding  the 
same,  in  a  newspaper  published  in  the  county  of  the  surrogate. 

S$  2788.  At  the  time  and  place  designated  in  the  notice,  or  at  the  time 
and  place  to  which  the  hearing  is  adjourned,  the  surrogate  must  hear  the 
allegations  and  proofs  of  the  creditors,  and  of  the  persons  interested  in  the 
estate,  or  in  the  application  of  the  proceeds,  respecting  any  demands  against 
the  decedent,  or  for  his  funeral  expenses,  then  presented,  which  had  not 
been  established  or  rejected,  before  making  the  decree.  The  provisions  of 
this  title,  relating  to  contesting  and  establishing  debts,  and  preserving  the 
evident  chereof,  before  making  the  decree,  apply  to  the  proceedings 
respe-  ..og  any  demand  so  presented.  A  debt,  which  was  established  by  the 
dec.<de,  may  be  again  controverted,  upon  the  hearing  provided  for  in  this 
section,  upon  the  discovery  of  new  evidence  impeaching  the  same,  and  upon 
such  a  notice  to  the  claimant,  as  the  surrogate  directs,  but  not  otherwise. 

§  2789.  Where  the  decree  was  executed  with  respect  to  a  part  only  of  the 
real  property,  or  interests  in  real  property,  specified  therein,  and  the  proceeds 
of  the  sale  are  insufficient,  after  paying  the  costs  and  expenses  thereof,  to 
satisfy  all  the  debts  established  by  the  decree,  together  with  the  demands 
established  as  prescribed  in  the  last  section,  and  all  other  sums  payable  out 
of  the  same,  as  prescribed  in  this  title,  the  surrogate  must  make  an  order, 
as  prescribed  in  section  2768  of  this  act,  directing  the  execution  of  the 
decree,  with  res|)ect  to  the  remainder,  or  so  much  thereof  as  is  necessary. 
The  proceedings  thereupon  and  subsequent  thereto  are  the  same,  as  upon 
and  subsequent  to  the  first  order  for  the  execution  of  the  decree. 

§  2790.  Upon  the  hearing,  provided  for  in  the  last  section  but  one,  or 
vpon  the  hearing  after  the  further  execution  of  the  decree,  as  prescribed  in 
tbe  last  sectloBu  the  surrotgate  must  also  hear  the  allegations  and  prooiSi  of 
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mny  person,  who  claims  a  right  to  the  surplus  money,  or  any  part  thereof 
A  claim  so  made  may  be  contested  by  any  other  person  making  a  like  claim. 

§  2791.  The  surrogate  must,  by  a  supplementary  decree,  made  and 
recorded  in  like  manner  as  the  first  decree,  determine  the  rights  of  the  cred- 
itors and  other  persons  interested,  to  share  in  the  proceeds,  and  direct  the 
distribution  thereof  accordingly.  Where  the  rights  of  creditors  are  estab- 
lished, and  there  is  a  surplus,  respecting  the  distribution  of  which  a  contest 
arises,  he  may  make  a  supplementary  decree,  providing  for  the  payment  of 
the  creditors  only  ;  and  reserving  all  questions,  as  to  the  distribution  of  the 
surplus,  to  be  settled  by  a  second  supplementary  decree.  An  appeal  may 
be  taken  from  either  of  the  supplementary  decrees,  by  any  person  aggrieved 
thereby,  as  from  the  first  decree  ;  except  that  it  is  not  necessary  or  proper, 
to  make  any  creditora  party  toanappeal  from  the  second  supplementary  decree. 

§  2792.  Each  supplementary  decree  must  fix  the  sums  to  be  paid  or 
invested,  as  prescribed  in  the  following  sections  of  this  title,  as  far  as  they 
can  be  then  fixed.  If  any  sum  cannot  be  then  fixed,  it  may  be  fixed  by  the 
order  of  the  surrogate  subsequently  made.  The  surrogate  must  cause  a 
certified  copy  of  each  supplementary  decree,  and  of  each  order,  to  be  deliv- 
ered to  the  county  treasurer,  who  must  distribute,  pay  over,  or  invest  the 
proceeds  in  his  hands,  as  directed  thereby. 

§  2793.  Money  paid  into  the  surrogate's  court,  as  prescribed  in  this  title, 
must  be  distributed  by  the  supplementary  decree  in  the  following  order : 

1.  The  charges  and  expenses  of  the  mortsrage,  lease,  or  sale,  and  of  the 
publication  of  the  notice  of  distribution,  and  the  other  actual  disbursements 
attending  the  distribution,  must  first  be  paid. 

2.  Where  an  interest  under  a  contract  for  the  purchase  of  real  property 
was  sold,  all  sums  of  money,  which  were  due  at  the  time  of  the  sale,  pur- 
suant to  the  contract,  and  were  not  assumed  by  the  purchaser,  must  next 
be  paid  out  of  the  proceeds  of  the  sale  of  that  interest. 

3.  [anCd  1886.]  Out  of  the  remainder  of  the  money  arising  upon  a  sale, 
the  claim  of  dower  of  the  decedent^s  wife,  if  any,  which  has  not  been  assigned 
to  her  must  be  satisfied,  by  setting  apart,  for  investment,  one-third  of  the 
gross  proceeds  of  the  property,  to  which  her  right  of  dower  attaches ;  unless, 
within  such  time,  and  upon  such  a  notice  to  her,  as  the  surrogate  deems  rea- 
sonable, she  presents  an  instrument  under  seal,  acknowledged  or  proved,  and 
certified,  in  like  manner  as  a  deed  to  be  recorded  in  the  county,  whereby 
she  consents  to  accept,  in  lieu  of  her  dower,  a  sum,  to  be  ascertained  by 
the  surrogate,  equal  to  the  value  of  her  right  of  dower  in  the  gross 
proceeds,  according  to  the  principles  applicable  to  life  annuities ;  and, 
if  she  presents  such  an  instrument,  by  paying  to  her  such  a  sum. 
If  it  shall  appear  to  the  surrogate  that  the  decedent's  widow  is 
an  infant,  lunatic,  or  otherwise  incompetent,  and  that  a  general  guardian 
or  committee  has  been  appointed,  upon  proof  that  it  will  be  for  the  best 
interest  and  advantage  of  the  estate  of  such  infant,  lunatic  or  incompetent 
widow,  the  surrogate  must  authorize  and  direct  such  guardian  or  com- 
mittee, in  the  name  of  such  infant,  lunatic  or  incompetent  widow,  having 
such  dower  right,  to  execute  an  instrument  under  seal,  acknowledged  or 
proved  and  certified  in  like  manner  as  a  deed  to  be  recorded  in  the  county, 
whereby  such  guardian  or  committee  shall  consent  to  accept  in  lieu  of 
dower  a  sum  to  be  ascertained  by  the  surrogate  as  above  provided  accord' 
ing  to  the  principles  applicable  to  life  annuities  ;  and  upon  presentation  of 
such  an  instrument  to  the  surrogate,  the  value  of  the  right  of  dower  so 
ascertained  by  him  shall  be  paid  to  such  guardian  or  committee.  Such 
instrument  shall  have  the  same  force  and  effect  as  a  deed  or  instru- 
ment executed  and  acknowledged  by  a  competent  person. 

4>    Ont  of  the  remainder  of  the  money*  arising  upon  a  moctftacte.  leaseti  of 
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inl^y  >f  usi  b^  paid  the  costs  of  the  special  proeeedit^  awarded  to  the  mtU 
lldn^r  m  the  decree. 

6.  Out  of  the  remainder  of  the  money,  must  be  paid  the-sam,  if  imy, 
which  has  been  found  to  be  due  to  the  executor  or  administrator,  upbn  a 
]ttdiet(il  settlement  of  his  account,  after  npplvinj;  thereupon  the  proeeedik  of 
the  ptsfBOtml  property.  But  this  subdivision  does  not  authorize  the  repay- 
ment, to  an  executor  or  administrator,  of  any  sum  paid  by  him  to  a  crtditor 
of  the  decedent,  exceeding  the  proportion  which  that  crediter  would  be 
entitled  to  receive  from  the  estate  of  the  decedent,  upon  the  distribution  of 
all  the  assets  of  the  decedent,  and  the  proceeds  of  property  disposed  of  as 
prescribed  in  this  title. 

6.  Out  of  the  remainder  of  the  money,  must  be  paid,  in  full,  the  reftson- 
able  funeral  expenses  of  the  decedent,  to  the  persons  whose  claims  therefor 
were  established  and  recited  as  debts,  in  the  first  decree,  and  wer«  not 
rejected  upon  tlte  second  iiearitig. 

7.  Out  of  the  remainder  of  the  money,  must  be  paid,  in  full,  the  other 
debts,  which  were  established  and  recited  in  the  first  ddcree,  and  were  not 
rejected  upon  the  second  hearing;  or,  if  there  is  not  enough  for  that  pur- 
pose, thejr,  or  so  much  thereof  as  the  money  applicable  thereto  will  pay, 
maat  be  pmid  in  the  order  prescribed  by  law  for  pnyment  of  a  decedent's 
debts  by  an  executor  or  administrator  out  of  the  personal ,  assets,  without 
giving  preference  to  rent,  or  to  a  specialty,  or  to  any  demand  on  account  of 
iin  action  pending  thereupon  ;  and  paying  debts  not  yet  due,  upon  a  rebate 
of  legal  interest. 

8.  Out  of  the  remainder  of  the  money,  must  be  paid,  in  like  manner,  the 
debts  first  established  by  the  supplementary  decree,  or  so  much  thereof  as 
the  remainder  will  pay. 

9.  If  any  surplus  remains,  it  must  be  distributed  among  the  heirs  and 
devisees  of  the  decedent,  or  the  persons  claiming  under  them,  and  among 
those  persons  who  have  presented  and  proved  liens  upon  the  interests  of 
those  heirs  or  devisees,  or  persons  claiming  under  them,  which  were  cut  oil 
by  the  sale ;  according  to  their  respective  rights  and  priorities,  as  estab- 
lished in  the  supplementary  decree.  But  if  the  proceeds  of  any  of  the 
property  sold  had  been,  or  were  to  be,  converted  into  personal  property, 
pursuant  to  a  direction  contained  in  tlie  decedent's  will,  the  surplus  pro- 
ceeds of  that  part  of  the  property  must  be  paid  to  the  person  enticled 
thereto,  by  the  terms  of  the  will. 

§  2794.  The  claim  of  dower  of  the  decedent's  wife,  in  real  property  held 
by  the  decedent,  under  a  contract  for  the  purchase  thereof,  which  must  b<! 
satisfied,  as  prescribed  in  subdivision  third  of  the  last  section,  extends  only 
to  the  annual  interest,  during  her  life,  upon  one  third  of  the  balance  remain- 
ing, after  deducting  from  the  money  arising  upon  the  sale,  all  sums  diie 
from  the  decedent,  at  the  time  of  the  sale,  for  the  real  property  so  con- 
tracted and  sold. 

§  27d6.  The  surrogate  must  cause  a  sunt  set  apart  for  a  widow's  dower, 
as  prescribed  in  the  last  two  sections,  to  be  invested  by  the  county  ttna- 
surfer,  under  the  direction  of  the  surrogate,  in  the  public  securities  t>f  the 
State,  or  of  the  United  States,  or  in  permanent  mortgage  ^ecurites,  bearing 
interest  payable  annually,  or  oftener.  The  interest  or  other  income,  must 
be  paid  by  the  county  treasurer  to  the  widow,  during  her  life.  After  her 
death,  the  county  treasuier,  under  the  direction  of  the  surrogate's  cot'rt, 
mianilested  in  an  order  duly  entered,  must  sell  the  public  securities,  or  cdI- 
tect  ihc  sums  loaned  upon  mortgnge,  and  distribute  the  proceeds,  less  the 
costs  and  expenses,  as  proscribed  in  the  last  section  but  one,  for  the  dis- 
tfibntfon  cf  the  remainder  of  the  money,  after  satisfying  the  claim  for 
dowar. 


|§  2796-2799     DISPOSITION  0$^  fifiAL  ^RaPER**.  ii) 

%  2796.  [am'd  1882.]  Where  surplus  money  is  dUtributabJe  io  ah  infftDt ; 
or  where  the  interest  in  the  property,  represented  by  it  consisted  of  a  pre- 
cedent estate,  and  a  remainder  or  reversion  ;  thc(  d^ree  must  provide,  as 
the  judgment  of  the  supreme  court  would  piovideV  in  an  analogous  case,  for 
the  investment  of  the  money  in  the  public  fl^ouritl^s  of  tiie  state,  or  of  the 
United  States ;  or  for  the  loan  thereof,  sjecured  by  bond,  and  by  mortgage 
upon  unincumbered  real  property  within  the  state,  worth  at  least,  exclusive 
of  buildings  thereupon,  twice  the  sum  lent;  and  for  the  payment  of  the 
income,  until  the  majority  of  the  infant  or  the  determination  of  the  tempo- 
rary interest ;  and  then,  for  the  payment  of  the  principal  to  the  person  ot 
persons  entitled  thereto.  Or  where  surplus  money  is  distributable  to  an 
infant,  the  decree  may,  in  the  discretion  of  the  surrogate,  direct  that  the 
same  be  paid  to  his  general  guardian  upon  the  latter  giving  such  additional 
security  if  any,  as  the  surrogate  directs,  or  if  it  is  one  hundred  dollars  or 
less,  that  it  be  deposited  by  the  county  treasurer  in  a  savings  bank  or  trust 
company,  designated  by  the  surrogate,  and  that  the  interest  or  income 
thereof  be  applied  to  the  use  of  the  infant  until  its  majority. 

§  2797.  The  commencement  or  pendency  cf  an  action  or  special  pro- 
ceeding, having  for  its  object  the  sale,  either  absolutely  or  contingently,  of 
property  liable  to  be  disposed  of  as  prescribed  in  this  title  ;  or  the  foreclos- 
ure by  advertisement,  of  a  mortgage  thereupon ;  or  any  proceeding  to  sell 
such  property,  taken  pursuant  to  a  judgment,  or  by  virtue  of  an  execution, 
does  not  affect  any  of  the  proceedings  taken  as  prescribed  by  this  title^ 
unless  the  surrogate  so  directs.  After  making  a  decree  directing  a  mortgage, 
lease,  or  sale,  the  surrogate  may,  and,  in  a  proper  case,  he  must,  stay  the 
order  to  execute  the  decree,  with  respect  to  the  property  affected  by  the 
action,  or  special  proceeding,  or  by  the  proceedings  then  pending,  until  the 
determination  thereof,  or  the  further  order  of  the  surrogate  with  respect 
thereto.  If,  in  the  course  thereof,  a  sale  of  any  of  the  property  has  been 
made,  before  making  the  decree  in  the  surrogate's  court,  the  decree  must 
provide  for  the  application  of  the  surplus  proceeds  belonging  to  the  deced- 
ent's estate.  If  such  a  sale  is  made  afterwards,  the  directions  contained  'u 
the  decree,  relating  to  the  property  sold,  are  deemed  to  relate  to  those 
proceeds. 

§  2798.  Where  real  property,  or  an  interest  in  real  property,  liable  to  be 
•disposed  of  as  prescribed  in  this  title,  is  Eold,  in  an  action  or  a  special 
proceeding,  specified  in  the  last  section,  to  satisfy  a  mortgage  or  other  lien 
'thereupon,  which  accrued  during  the  decedent's  lifetime;  and  letters  testa- 
rmentary  or  letters  of  administration,  upon  the  decedent's  estate,  were,  within 
.four  years  before  the  sale,  issued  from  a  surrogate's  court  of  the  State,  hav- 
iing  jurisdiction  to  grant  them ;  the  surplus  money  must  he  paid  into  the 
•surrogate's  court  from  which  the  letters  issued.  If  the  sale  was  made  pur- 
suant to  the  directions  contained  in  a  judgment  or  order,  the  surplus 
remaining  after  payment  of  all  the  liens  upon  the  property,  chargeable  upon 
jthe  proceeds,  which  existed  »t  the  time  of  the  decedent's  death,  must  be  so 
paid.  If  the  sale  was  made  in  any  other  manner,  the  surplus,  exceeding 
the  lien  to  satisfy  which  the  property  was  sold,  and  the  costs  and 
expenses,  must,  within  thirty  days  after  the  receipt  of  the  money  from 
which  it  accrues,  be  so  paid  over  by  the  person  receiving  that  money.  The 
receipt  of  the  surrogate,  or  the  clerk  of  the  surrogate's  court,  or  the  county 
treasurer,  as  the  case  may  be,  is  a  sutficieut  discharge  to  the  person  paying 
the  nEioney. 

§  2799.  [am'd  1881.]  Where  money  is  paid  into  a  aurrogate*s  court,  as 
prescribed  in  ths  last  section,  and  a  petition  for  the  disposition  of  propsrlj, 
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•■  prescribed  in  this  title,  is  pending  before  him  ;  or  is  presented  at  any 
time  befote  the  distribution  of  the  money;  the  money  must  bo  distiiboted 
as  if  it  was  the  proceeds  of  the  decedent's  real  property,  sold  pursuant  to 
the  decree.  If  such  a  petition  is  not  pending  or  presented,  or  if  a  decree 
for  the  disposition  of  the  decedent's  property  is  not  made  thereupon,  a  veri- 
fied petition,  praying  for  a  decree,  directing  the  distribation  of  the  money 
among  the  persons  entitled  thereto,  may  be  presented  by  any  of  those  per- 
sons. Each  person,  who  would  be  entitled  to  share  in  the  distribution  of 
the  proceeds  of  a  sale,  must  be  cited  to  show  cause,  why  such  a  decree 
should  not  be  made.  Service  of  the  citation  may  be  made  upon  all  the  per- 
sons designated  therein,  by  publishing  the  same  in  two  newspapers  desig- 
nated as  prescribed  in  article  first  of  title  second  of  this  chapter,  at  least 
once  in  each  of  the  four  successive  weeks  immediately  preceding  the  return 
day  thereof,  except  that  personal  service  must  be  made  upon  the  husband, 
wife,  heirs  and  devisees  of  the  decadent,  and  also  upon  every  other  person 
claiming  under  them,  or  either  of  them  who  resides  in  this  State.  Upon  the 
return  of  the  citation,  the  rights  and  priorities  of  the  persons  interested 
must  be  established,  and  a  decree  for  distribution  must  be  made,  as  if  it 
was  the  proceeds  of  real  property  sold. 

§  2800.  Except  as  otherwise  specially  prescribed  in  this  title,  a  security 
taken  or  an  investment  made,  pursuant  to  any  provision  thereof,  must  be 
taken  or  made  in  the  name  of  the  county  treasurer,  adding  his  official  title, 
and  his  successors  in  office.  Each  security  so  taken,  and  all  the  papers 
connected  therewith,  or  with  such  an  investment,  and  each  lease,  taken  as 
prescribed  in  this  title,  must  be  immediately  delivered  to  the  surrogate  for 
his  approval ;  and,  when  approved  by  him,  must  be  delivered  to  the  county 
treasurer,  who  must,  from  time  to  time,  collect  the  money  due  thereupon, 
and  apply  it,  under  the  direction  of  the  surrogate,  as  prescribed  by  law  for 
that  purpose,  or  for  the  application  of  the  money  represented  by  the 
security. 

§  2801.  Where  a  decree  has  been  made,  for  the  application  of  the 
proceeds  of  real  property  to  the  payment  of  the  decedent's  debts  or  funeral 
expenses,  as  prescribed  in  this  title,  and  assets,  which  should  have  been 
applied  thereto,  are  afterwards  discovered;  or,  for  any  other  reason,  money 
or  other  personal  property  of  the  decedent,  which  should  have  been  applied 
thereto,  afterwards  comes  to  the  hands  of  the  executor,  administrator, 
legatee,  or  next  of  kin ;  the  heir,  devisee,  or  other  person  aggrieved,  may 
maintain  an  action  to  procure  re-imbursement  therefrom. 

TITLE  VI. 
Proviaioru  rdaiifig  to  a  Uattunentary  trustee, 

I  2803.  Intermediate  accounting ;  when 

voluntary. 
2808.  Id.;  when  compii leery. 
2804.  Petition  to  compel  payment  of 

debt,  legacy,  etc. 
2806.  Id.;  proceed] tig«  upon  retarn  of 

citation. 
2806.  Id. ;  other  persons  interested  to 

be  cited. 
8807.  When   Barrogate    may    compel 
«o«B   „jndlcial  settlement. 

Sf2'  «  °°  ™*'^  "PP'y  therefor. 

<i^M.  Proceedings  apon  return  of  ci- 
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8810.  Judicial  settlement  on  petition 
of  trustee. 
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2812.  Surrogate  to  determine  contro- 
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•         retained. 

2813.  Effect  of  decree. 
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Petition  for  security  from  testa- 
mentary trustee. 

Security ;  how  given. 
Removal  of  testamentary  troa 

tee. 
Appointment  of  sacceaaor. 
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trustee    is    al«»o  executor  of 
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98-^0.  Applicaiion  of  ihia  title. 
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2815. 
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§  2802.  [am'd  1886.]  Any  trustee  created  by  any  last  will  and  testnmeuf, 
or  appointed  by  any  competent  authority  to  execute  any  trust  created  by 
such  hist  will  and  teBtament,  may  at  any  time  file  an  intermediate  account, 
and  may  also  annually  render  and  finally  judicially  settle  his  accounts  before 
the  suii;ogate  of  the  county  having  jurisdiction  of  the  estate  or  trust,  in  the 
manner  provided  by  law  for  the  final  judicial  settlement  of  the  accounts  of 
executors  and  administrators,  and  may  for  that  purpose  obtain  and  serve 
in  the  same  manner  the  necessary  citations  requiting  all  persons  interested 
to  attend  such  final  settlement ;  and  the  decree  of  the  surrogate  on  such 
final  settlement  may  be  appealed  from  in  the  manner  provided  for  an  appeal 
from  a  decree  of  a  surrogate's  court  on  the  final  settlement  of  the  accounts 
of  an  executor  or  administrator,  and  the  like  proceedings  shall  be  had  on 
such  appeal ;  in  all  such  annual  accountings  of  such  trustees,  the  surrogate 
before  whom  such  accounting  may  be  had  shall  allow  to  the  trustee  or  trus- 
tees the  same  compensation  tor  his  or  their  services,  by  way  of  commission, 
as  arre  allowed  by  la.w  to  executors  and  administrators,  besides  their  just 
and  r^sonable  expenses  therein;  and  also  the  additional  allowance  pro- 
vided for  in  section  2^62  of  this  act ;  the  decree  of  the  surrogate  on  such 
final  annual  settlement  of  an  account  provided  for  in  this  section,  or  the 
final  determination,  decree  or  judgment  of  the  appellate  tribunal  in  case  of 
appeal,  shall  have  the  force  and  effect  as  the  decree  or  judgment  of  any 
other  court  of  competent  jurisdiction  on  the  final  settlement  of  such  accounts, 
and  of  the  matters  relating  to  such  trust  which  shall  have  been  embraced  in 
such  accounts,  or  litigated  or  determined  on  such  settlement. 

§  2803.  Upon  the  petition  of  a  person  interested,  absolutely  or  contin- 
gently, in  the  estate  or  fund  in  the  hands  of  a  testamentary  trustee,  or  in 
the  application  thereof,  or  of  the  income  or  other  proceeds  thereof,  the  sur- 
rebate  may,  in  his  discretion,  make,  at  any  time,  nn  order  requiring  a  testis 
mentary  trustee  to  render  an  intermediate  account. 

g  2804.  Where  a  person  is  entitled,  by  the  terms  of  tbe  will,  to  the  pay> 
ment  of  money,  or  the  delivery  of  personal  property,  by  a  testamentary  trustee, 
he  may  present  to  the  surrogate's  court  a  written  petition,  duly  verified,  set* 
ting  forth  tbe  facts  which  entitle  him  to  the  payment  or  delivery,  and  praying 
for  a  decree,  directing  payment  or  delivery  accordingly ;  and  that  the  testamen- 
tary trustee  may  be  cited  to  show  cause,  why  such  a  decree  should  not  be  made. 
If  the  petitioner  is  so  entitled,  only  upon  tbe  happening  of  a  contingency, 
or  tifter  the  expiration  of  a  certain  time,  he  must  show  in  his  petition,  that 
his  right  to  the  money  or  .other  property  has  become  absolute.  Upon  the 
presentation  of  the  petition,  the  surrogate  must  issue  a  citation  accordingly. 

g  2805.  Upon  the  return  of  a  citation,  issued  as  prescribed  in  the  last  sec* 
tion,  if  the  testamentary  trustee  files  a  written  answer,  duly  verified,  setting 
forth  facts,  which  show  that  it  is  doubtful,  whether  the  petitioner's  claim  in- 
valid and  legal,  and  denying  its  validity  or  legality,  absolutely  or  upon  his 
information  and  belief,  a  decree  must  be  made,  dismissing  the  petition,  with- 
out prejudice  to  an  action  in  behalf  of  the  petitioner  for  an  accounting ;  other- 
wise, the  surrogate  must  hear  the  allegations  and  proofs  of  the  parties,  and 
must  make  such  a  decree  in  the  premises  as  justice  requires.  In  a  proper  case, 
the  decree  may  require  the  testamentary  trustee,  who  is  unable  to  deliver  per- 
sonal property  to  which  the  petitioner  is  entitled,  to  pay  the  value  thereof. 

g  2806.  Where  it  appears,  upon  the  presentation  of  a  petition  as  prescribed 
in  the  last  section  but  one,  that  a  decree,  made  pursuant  to  the  prayer  thereof, 
might  affect  the  rights  of  other  persons,  with  respect  to  the  estate  or  fund 
held  by  the  testamentary  trustee,  the  citation  must  also  be  directed  to  those 
persons.  Where  that  fact  appears,  upon  the  return  of  the  citation,  or  upon 
tbe  bt>aring,  and  it  also  appears  presumptively  that  the  petitioner  is  entitled 
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Co  a  di&efee,  all  the  persons^  whose  rights  may  be  so  afiFected,  muit  be 
broaght  in  by  a  supplemental  citation,  before  a  decree  is  made. 

§  2807.  in  either  of  the  following  cases,  the  soiTogate's  cntiit  may, 
from  time  to  time,  compel  a  judicial  settlement  of  the  account  of  a  testa* 
i6entary  trustee :  1.  Where  one  year  has  expired^  since  the  will  wss  admit* 
ted  to  probate.  2.  Where  the  trustee  has  been  removed,  or,  for  my  other 
reason,  his  powers  have  ceased.  3.  Where  the  trusts^  or  one  or  more  dis- 
tinct and  separate  trusts,  created  by  the  terms  of  the  will,  have  been 
executed,  or  are  ready  to  be  executed ;  eathat  the  persons  beneficially  in- 
terested are,  by  the  terms  of  the  will,  or  by  operation  of  law,  entitled  to 
receive  any  money  or  other  personal  property  from  the  trustee. 

§  2808.  A  petition,  praying  for  a  judicial  settlement,  as  prescribed  in 
the  last  section,  and  that  the  testamentary  trustee  may  be  cited  to  show 
cause,  why  he  should  not  render  and  settle  his  account,  may  be  presented, 
by  any  person  beneficially  interested  in  the  execution  of  any  of  the  trusts ; 
or  by  any  person  in  behalf  of  an  infant  so  beneficially  interested  ;  or  by  a 
surety  in  the  bond  of  the  testamentary  tnistee,  given  as  prescribed  in  this 
title,  or  by  the  legal  representative  of  such  a  surety.  Upon  the  pres* 
entation  of  the  petition,  the  surrogate  must  issue  a  citation  accordingly, 
unless  the  account  of  the  testamentary  trustee  has  been  jadicialiy  settled, 
within  a  year  before  the  petition  is  presented ;  in  which  case,  the  surrogate 
may,  in  his  discretion,  entertain,  or  decline  to  entertain,  the  petition. 

§  2809.  Sections  2727  and  2728  of  this  act  apply  to  the  proceedings  upon 
a  citation,  issued  as  prescnbed  in  the  last  section,  and  to  .the  testamentary 
trustee  to  whom  the  citation  is  directed. 

g  2810.  When  one  year  has  expired  since  the  probate  of  the  will,  or 
when  the  trusts,  or  one  or  more  distinct  and  separate  trusts,  creat^  by  the 
will,  have  been,  or  are  ready  to  be,  fully  executed,  a  testamentary  tnistee 
may  present  to  the  surrogate's  court  a  petition,  duly  verified,  setting  forth 
the  facts,  and  praying  that  his  account  may  be  judicially  settled ;  and  that 
all  the  persons  who  are  entitled,  absolutely  or  contingently,  by  the  terms  of 
the  will,  or  Ly  operation  of  law,  to  share  in  the  fund,  or  in  the  proceeds  of 
property  held  by  the  petitioner,  as  a  part  of  his  trust,  may  be  cited  to 
attend  the  settlement.  Thereupon  the  surrogate  roust  issue"  a  citation 
accordingly.  Sections  2729,  2780,  and  2781  of  this  act  apply  to  the  proceed- 
ings upon  the  return  of  a  citation,  issued  as  prescribed  in  this  section,  and  to 
the  testamentary  trustee  whose  account  is  to  bo  settled.  Any  person,  although 
not  named  in  the  citation,  who  is  beneficially  idterested  in  the  estate  or  fund 
which  came  to  the  petitioner's  hands,  or  in  the  proceeds  thereof,  or  in  the 
application  of  that  estate  or  fund,  or  of  the  proceeds  thereof,  is  entitled  to  ap 
pear  upon  the  heating,  and  thus  make  himself  a  party  tothe  special  proceeding 

g  2811.  Sections  2784  to  2787,  both  inclusive,  sections  2789  to  2741 
both  inclusive,  and  sections  2743,  2744,  and  2746  of  this  act,  apply  to  anc 
legalate  the  like  matters,  where  a  testamentary  trustee  accounts,  as  pre- 
scribed in  this  title ;  except  as  otherwise  prescribed  in  theinext  two  sections 
To  each  account,  filed  as  prescribed  in  this  title,  must  be  annexed  an  affi- 
davit, in  the  form  prescribed  in  section  2733  oif  this  act,  for  the  affidavit  lo 
be  annexed  to  the  account  of  an  executor  or  administrator;  except  that  the 
exjufssion,  "  the  trust  created  by  the  will,"  with  such  other  description  ot 
the  trust,  as  Is  necessary  to  identify  it,  must  be  substituted  in  place  of  the 
words,  "  the  estate  of  the  decedent." 

§  2812.  Upon  a  judicial  settlement  of  the  account  of  a  testamentary 
trustee,  a  controversy  which  arises,  respecting  the  right  of  a  party  to 
share  in  (he  money  or  other  personal  property  to  be  paid,  distributed,  or 
delivered  over,  must  be  determined  in  the  same  manner  as  e^cr  iesuef  art 
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deterniined.  If  £ucb  a  controrersy  remains  undetermined,  after  the  deter* 
,  miiution  of  ali  other  questions  upon  which  the  distiibution  of  the  fund,  or 
'  the  delivery  of  the  personal  property  depends,  the  decree  must  direct  that 
a  sum,  sufficient  to  satisfy  the  claim  in  controversy,  or  tiie  proportion  to 
which  it  is  entitled,  together  with  the  probable  amount  of  the  interest  and 
costs,  and,  if  the  case  so  requires,  ttiat  the  personal  property  in  controversy, 
be  retained  in  the  hands  of  the  accounting  party;  or  that  the  money  be 
deposited  in  a  safe  bank  or  trust  company,  subject  to  the  surrogate's  order, 
for  tlie  purpose  of  being  applied  to  the  payment  of  the  claim,  when  it  w 
due,  recovered,  or  settled ;  and  that  so  much  thert'of,  as  is  not  needed  for 
that  purpose,  be  afterwards  distributed  according  to  law. 

§  2813.  A  decree,  made  upon  a  judicial  settlement  of  the  account  of  a 
testaraentarj  trustee,  as  prescribed  in  this  title,  or  the  judgment  rendered 
upon  an  appeal  from  such  a  decree,  has  the  same  force,  as  a  judgment  of 
the  supreme  court  to  the  same  effect,  as  against  each  party  who  was  duly 
cited  or  appeared,  and  every  person  who  would  be  bound  by  such  a  judg- 
ment, rendered  in  an  action  between  the  same  parties. 

$1  2814.  A  testamentary  trustee  may,  at  any  time,  present  to  the  surro- 
gate's court  a  written  petition^  duly  verified,  praying  that  his  account  may 
be  judicially  settled  ;  that  a  decree  may  thereupon  be  made,  allowing  h.m 
to  resign  his  trust,  and  discharging  him  accordingly ;  and  that  ali  persons 
who  are  entitled,  absolutely  or  contingently,  by  the  terms  of  the  will  or  by 
operation  of  law,  to  share  in  the  fund  or  estate,  or  the  proceeds  of  any 
property  held  by  the  petitioner  as  a  part  of  his  trust,  may  be  cited  to  show 
cause,  why  such  a  decree  should  not  be  made.  The  petition  must  set  forth 
bhe  facts  upon  which  the  application  is  founded  ;  and  it  must,  in  all  other 
^espets,  conform  to  a  petition  presented  for  a  judicial  settlement  of  the 
account  of  a  testamentary  trustee,  as  pi*escribed  in  this  title.  The  surro- 
gate may,  in  his  discretion,  entertain  pr  decline  to  entertain  the  petition. 
If  he  entertains  it,  the  proceedings  must  be,  in  all  respects,  the  same  as 
upon  a  petition  for  a  judicial  settlement  of  the  petitioner's  account,  except 
that,  upon  the  hearing,  the  surrogate  must  first  determiue,  whether  suffi- 
cient re;iBon8  exist  for  granting  the  prayer  of  the  petition  ;  and,  if  he  deter- 
mines that  they  exist,  he  must  make  an  order  accordingly,  and  allowing  the 
petitioner  to  account,  for  the  purpose  of  being  discharged.  Upon  the  peti- 
tioner's fully  accounting,  and  paying  all  money  belonging  to  the  trust,  and 
delivering  all  books,  papers,  and  other  property  of  the  trust,  in  his  hands, 
either  into  ihe  surrogate's  court,  or  as  the  surrogate  directs,  a  decree  may 
be  made,  accepting  his  resignation,  and  discharging  him  accordingly. 

g  2816*  Any  person,  beneficially  interested  in  the  execution  of  th( 
trust,  may  present  to  the  surrogate's  court  a  written  petition,  duly  veri£.ed, 
setting  forth,  either  upon  bis  knowledge,  or  upon  his  information  and  belief, 
any  fact,  respecting  a  testamentary  trustee,  the  existence  of  which,  if  it 
was  interposed  as  an  objection  to  granting  letters  testamentary  to  a  person 
bamed  as  executor  in  a  will,  would  make  it  necessary  for  such  a  person  to 
give  security,  in  order  to  entitle  himself  to  letters;  and  praying  for  a 
decree,  directing  the  testamentary  trustee  to  give  security  for  the  perform- 
ance of  his  trust ;  and  that  he  Jiay  be  cited  to  show  cause,  why  such  a 
decree  should  not  be  made.  Upon  the  presentation  of  such  a  petition,  the 
surrogate  must  issue  a  citation  accordingly.  Upon  the  return  ofrthe  citation, 
u  decree,  requiring  the  testamentary  trustee  to  give  such  security,  may  be 
made,  in  a  case  where  a  person  so  named  as  executor  can  entitle  himself  to 
letters  testamentary,  only  by  giving  a  bond  ;  but  not  otherwise. 

§  2816.  The  security,  given  as  prescribed  in  the  last  section,  must  be  a 
bond  to  the  same  effect,  and  in  the  same  form,  as  an  executor's  bond. 
Each  provision  of  this  chapter,  applicable  to  the  bond  of  an  executor,  or  to 
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ihe  rights,  duties,  ajd  liabilitieB  of  the  parties  thereto,  or  aay  of  tlicm, 
iocluding  the  release  of  the  sureties,  and  the  giving  of  a  new  bond,  i^ly 
to  the  bond  so  given,  and  to  the  parties  thereto. 

§  2817.  In  either  of  the  following  cases,  a  p^rsoa  beneficially  interested 
the  execution  of  the  trust,  may  present  to  the  surrogate's  court  a  written  peti- 
tion, duly  verified,  setting  forth  the  facts,  and  praying  for  a  decree  remov- 
ing a  testamentary  trustee  from  his  trust ;  and  that  he  may  be  cited  to  show 
r^AUse,  why  such  a  decree  should  not  be  made: 

1.  Where,  if  he  was  named  in  a  will  as  executor,  letters  testamentary 
would  not  be  issued  to  him,  by  reason  of  his  personal  disqualification  or 
incompetency. 

2.  Where,  by  reason  of  his  having  wasted  or  improperly  applied  the 
money  or  other  property  in  his  charge,  or  invested  money  in  securities 
unauthorized  by  law,  or  otherwise  improvidently  managed  or  injured  the 
property  committed  to  his  charge,  or  by  reason  of  other  misconduct  in  the 
execution  of  his  trust,  or  dishonesty,  drunkenness,  improvidence,  or  wao' 
of  understanding,  he  is  unfit  forthe  due  execution  of  his  trust. 

8.  Where  he  has  failed  to  give  a  bond,  as  required  by  a  decree,  made  ks 
prescribed  in  the  last  two  sections;  or  has  wilfully  refused,  or  without  gooa 
cause  neglected,  to  obey,  a  direction  of  the  surrogate,  contained  in  any 
other  decree,  or  in  an  oi^er,  made  as  prescribed  in  this  title ;  or  any  pro- 
vision of  law,  relating  to  the  discharge  of  his  duty. 

§  2818.  [am^d  1884.]  When  a  sole  testamentary  trustee  dies  or 
become  a  lunatic,  or  is  by  a  decree  of  the  surrogate's  court  removed 
or  allowed  to  resign,  and  the  trust  has  not  been  fully  executed,  the  same 
court  may  appoint  his  successor,  unless  such  an  appointment  would  con- 
travene the  express  terms  of  the  will.  Where  one  of  two  or  more  testa- 
mentary trustees  dies  or  becomes  a  lunatic,  or  is  by  decree  of  the  surrogate's 
court  removed  or  allowed  to  resign,  a  successor  shall  not  be  appointed 
except  where  such  appointment  is  necessary  in  order  to  comply  with  the 
express  terms  of  the  will,  or  unless  the  same  court  or  the  supreme  court 
shall  be  of  the  opinion  that  the  appointment  of  a  successor  would  be  for 
the  benefit  of  the  cestuis  que  tinist.  Uuless  and  until  a  successor  is 
appointed  the  remaining  .trustee  or  trustees  may  proceed  and  execute  the 
trust  as  fully  as  if  such  trustee  or  trustees  had  not  died,  become  a^lunatic, 
been  removed  or  resigned.  Where  a  decree  removing  a  trustee  of  discharg- 
ing him  upon  his  resignation  does  not  designate  hiu  successor,  or  the  pfTSon 
designated  therein  does  not  qualify,  the  successor  must  be  appointed  and 
must  qualify  in  the  manner  prescribed  by  law  for  the  appointment  and 
qualification  of  an  administrator  with  the  will  annexed. 

§  2819.  Where  the  same  person  is  a  testamentary  trustee,  and  also  the 
executor  of  the  will,  or  an  administrator  upon  the  same  estate,  proceedings 
taken  by  oi  against  him,  as  prescribed  in  this  title,  do  not  affect  him  as 
executor  or  administrator,  or  the  creditors  of,  or  persons  interested  in,  the 
general  estate,  except  in  one  of  the  following  cases : 

1.  Where  he  presents  a  petition,  praying  for  the  revocation  of  his  letters, 
Le  may  also,  in  the  same  petition,  set  forth  the  facts,  upon  showing  which 
be  would  be  allowed  to  resign  as  testamentary  trustee ;  and  may  thereupon 
pray  fcr  a  decree  allowing  him  so  to  resign,  and  for  a  citation  accordingly. 

2.  Where  a  person  presents  a  petitiou,  praying  for  the  revocation  of  let- 
ters issued  to  an  executor  or  administrator ;  and  any  of  the  facts  set  forth 
in  the  petition  are  made,  by  the  provisions  of  this  title,  sufficient  to  entitle 
the  same  person  to  present  a  petition,  prayir>g  for  the  removal  of  t  tests- 
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noenUry  trustee ;  the  petitioner  muy  pray  for  a  decree,  lemoving  th«  person 
compluined  of  in  both  capacities,  and  for  a  citation  accordingly. 

lu  either  case,  proceedings  upon  the  petition  for  the  resignation  or 
removal,  as  the  case  requires,  of  the  testamentary  trustee,  and  for  the  judi- 
cial settlement  of  his  account,  may  be  taken,  as  prescribed  in  this  title,  in 
connection  with,  or  separately  from,  the  like  proceedings  upon  the  petition 
for  the  revocation  of  the  letters,  as  the  surrogate  directs. 

§  2820.  The  provisions  of  this  title  apply  to  a  trust  created  by  the  will 
of  a  resident  of  the  State,  or  relating  to  real  property,  situated  within  the 
State,  without  regard  to  the  residence  of  the  trustee,  or  at  the  time  of  the 
execution  of  the  will. 

TITLE  Vn. 
FroviHons  relating  to  a  guardian, 

AxnoLK  1.  Appointment,  removal,  and  reMg<Dation  of  a  fi^eneral  cniardian. 

a.  Supervision  and  control  of  a  general  guardian.    Settlement  of  his  9C- 

coonts. 
S.  Guardians  appointed  by  will  or  de^d. 

ARTICLE  FIR8T. 
Appoihtment,  Removal,  and  Risignation  of  a  General  Guardian. 


I  8681.  Power  of  court  to  appoint  gaar- 
diauH. 

S888.  Petition  for  appointment,  by 
infant  over  fourteen. 

2838.  Contents  of  petition ;  citation. 

28S4.  Id.:  where  petitioner  is  a  mar- 
ried woman. 

2826.  Appointment  of  guardian. 
281^.  Guardian  to  be  nominated  by 

infant. 

2827.  Appointmentof  tempororygnar- 

diau  for  infant  under  fourteen. 
Term    of    office  of  temporary 

guardian. 
Inquiry  as  to  value  of  property. 
Qualification    of    guardian    of 

property. 


2829. 
2880. 


$  2881.  Id.;  of  euardian  of  person. 

2882.  When  letters  may  be  revoked 
for  miscondact,  etc. 

2888.  Citation  ;  hearing ;  decree. 

2884.  Suspension  of  guardian ;  effect 
thereof. 

2886.  Application  by  guardian  for  re- 
vocation of  letters. 

2836.  Proceedings  thereupon. 

2837.  Ward  or  new  guaraian  may  re- 

quire accounting. 

2838.  Application  for  ancillary  letters 

to  foreign  guardian. 

2839.  Proceedings  thereupon. 

2840.  Effect  of  such  letters. 

2841.  Application  of  the  last  section 

to  former  guardians. 


§  2821.  The  surrogate's  court  has  the  like  power  and  authority  to 
appoint  a  general  guardian,  of  the  person  or  of  the  property,  or  both,  of  an 
infant,  which  the  chancellor  had,  on  the  thirty-first  day  of  December, 
eighteen  hundred  and  forty^six.  It  has  also  power  and  authority  to  appoint 
a  general  guardian,  of  the  person  or  of  the  property,  or  both,  of  an  infant 
whose  father  or  mother  is  living,  and  to  appoint  a  general  guardian,  of  tho 
property  only,  of  an  infant  married  woman.  Such  power  and  authority 
must  be  exercised  in  like  manner,  as  they  were  exercised  by  the  court  of 
chancery,  subject  to  the  provisions  of  this  act.  The  same  person  may  be 
appointed  guardian  of  an  infant  in  both  capacities ;  or  the  guardianship  of 
the  person  and  of  the  property  may  be  committed  to  different  persons. 

§  2822.  In  either  of  the  following  cases,  an  infant,  of  the  age  of  four- 
teen years  or  upwards,  may  present,  to  the  surrogate's  court  of  the  county 
in  which  he  resides ;  or,  if  he  is  not  a  resident  of  the  State,  to  the  surro- 
gate's court  of  the  county  in  which  any  of  his  property,  real  or  personal,  is 
situated;  a  wrftten  petition,  duly  verified,  setting  forth  the  facts  upon 
which  the  jurisdiction  of  the  court  depends,  and  praying  for  a  decree 
«ippointing  a  general  guardian,  cither  of  his  peraon,  or  of  his  property,  or 
both,  as  the  case  requires ;  and,  if  necessary,  that  the  peivons,  entitled  bji 
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law  to  be  cited  upon  such  an  applicationi  maj  be  cited  to  show  cause,  wfiv 
such  a  decree  should  not  be  made  : 

1.  Where  such  a  general  guardian  has  not  been  duly,  appointed,  either  bf 
a  court  of  competent  jurisdiction  of  the  State^  or  by  the  will  or  deed  of  his 
father  or  mother,  admitted  to  probate  or  authenticated,  and  recorded,  as  pre- 
scribed in  section  two  thousand  eight  hundred  and  fifty-one  of  this  act. 

2.  Where  a  general  guardian  so  appointed  has  died,  become  incompetent 
or  disqualified ;  or  refuses  to  act ;  or  has  been  removed ;  or  where  his  term 
of  office  has  expired. 

Wl^ere  the  petitioner  is  a  non-resident  married  woman,  and  the  petition 
relates  to  personal  property  only«  it  must  affirmatively  show  thnt  the  prop- 
erty is  not  subject  to  the  control  or  disposition  of  her  husband,  by  the  latr 
of  the  petitioner's  residence. 

§  2823.  A  petition,  presented  as  prescribed  in  the  last  section,  must  also 
state  whether  or  not  the  father  and  mother  of  the  petitioner  are  known  to 
be  living.  If  either  of  them  is  known  to  be  living,  and  the  petition  does 
not  pray  that  the  father,  or,  if  he  is  dead,  that  the  mother,  may  be  appointed 
the  general  guardian,  it  ihust  set  forth  the  circumst-ances  which  render  the 
appointment  of  another  person  expedient ;  and  must  pray  that  the  father, 
or,  if  he  is  dead,  that  the  mother,  of  the  petitioner  may  be  cited  to  show 
cause,  why  the  decree  should  not  be  made.  A  citation,  issued  to  the  father 
of  the  petitk>ner,  must  be  served  at  least  ten  days  before  it  is  returnable. 
Where  the  case  is  within  subdivision  second  of  the  last  section,  the  peti- 
tion must  pray  that  the  person  formerly  appointed  general  guardian  may  be 
cited,  unless  it  Is  shown  that  he  is  dead.  The  surrogate  must  inquire,  and 
ascertain  as  far  as  practicable,  what  relatives  of  the  infant  reside  in  his 
county  ;  and  he  may,  in  his  discretion,  cite  any  relative  or  class  of  relatives 
of  the  infant,  residing  in  that  county  or  elsewhere,  to  show  cause  why  the 
prayer  of  the  petition  should  not  be  granted. 

§  2824.  The  last  sectkin  applies,  where  the  petitioner  is  a  married 
woman  ;  except  that  her  husband  must  also  be  cited,  and  that  the  snrrogate 
may,  in  his  discretion,  make  a  decree,  appointing  a  guardian  of  hep^prop- 
erty,  without  citing  her  father  or  her  mother. 

g  2825.  Upon  the  return  of  the  citation,  the  surrogate  must  make  such 
%  decree  in  the  premises,  as  justice  requires.  He  may,  in  his  discretion, 
hear  allegations  and  proofs  from  a  person  not  a  party.  Whero  a  citation  is 
not  issued,  the  surrogate  must,  upon  the  presentation  of  the  petition, 
inquire  into  the  circumstances.  For  the  purpose  of  such  an  inquiry,  or 
of  an  inquiry  into  the  amount  of  security  to  be  required  of  the  guardian, 
he  may  issue  a  subpoena,  requiring  any  person  to  attend  beforo  him,  to 
testify  respecting  uny  matter  involved  therein.  If  he  is  satisfied  that  the 
allegations  of  the  petition  are  true  in  (.act,  and  that  the  interests  of  the 
infant  will  be  promoted  by  the  appointment  of  a  general  guardian,  either  of 
his  person  or  of  his  property,  he  must  make  a  decree  accordingly,  except 
that  a  guardian  of  the  person  of  a  married  woman  shall  not  be  appointed. 
In  a  proper  case,  he  may  appoint  a  general  guardian  in  one  capacity,  with- 
out a  citation ;  and  issue  a  citation,  to  show  cause  against  the  appointment 
of  a  general  guardian,  in  the  other  capacity. 

g  2826.  A  guardian,  appointed  upon  the  application  of  an  Infant  of  the 
age  of  fourteen  years,  or  upwards,  as  prescribed  in  this  <irticle,  must  be 
nominated  by  the  infant,  subject  to  the  approval  of  the  surrogate. 

g  2827.  A  relative  of  an  infant  under  fourteen  years  of  age,  or  any 
other  person  in  behalf  of  such  an  infant,  may  present,  to  the  surrogate*! 


court  of  the  county  in  which  the  infant  resides;  or,  if  he  is  not  a  resident 
of  the  State,  to  the  surrogate's  court  of  the  county  in  which  any  of  tliei 
infant*8  property,  real  or  personal,  is  situated ;  a  written  petition,  duly  veri- 
fied, setting  forth  the  facts,  upon  which  tlie  juriiidiction  of  the  coirt 
depends,  and  praying  for  a  decree  appointing  a  gaardian  of  the  person,  or 
of  the  property,  or  both,  of  the  infant,  to  serve  until  the  infant  attains  the 
age  of  fourteen  years,  and  a  successor  to  ilie  guardinn  is  appointed.  The 
case  in  which  such  a  guardian  may  be  appointed,  the  contents  of  the  peti- 
tion, and  the  proceedings  thereupon,  are  the  same,  as  prescribed  in  the 
foregoing  sections  of  this  article,  with  respect  to  the  appointment  of  a  gen- 
eral guardian,  upon  the  petition  of  an  infant  of  the  age  of  fourteen  years  or 
upwards ;  except  that  the  surrogate  mu&t  nominate,  as  well  as  appoint,  the 
temporary  guardian. 

§  2828.  The  term  of  office  of  a  guardian^  appointed  as  prescribed  in  the 
last  section,  expires  when  the  infant  attains  the  age  of  fourteen  years.  But 
after  the  infant  attains  that  age,  the  persOtl  so  appointed  coatinues  to 
retain  all  the  powers  and  authority,  and  is  subject  to  all  the  duties  and  lia- 
bilities, of  a  guardian  of  the  person,  or  of  the  property,  or  of  both,  pursuant 
to  his  letters  ;  until  his  successor  is  appointed  and  has  qualified,  or  until 
his  letters  are  revoked,  for  some  other  cause,  by  the  decree  of  the  surro- 
gate's court ;  and  his  sureties  are  responsible  accordingly. 

§  2829.  Where  a  general  guardian  of  the  property  of  an  infnnt  is 
appointed,  as  prescribed  in  this  article,  the  surrogate  mast  inquire  into  the 
infant's  circumstances,  and  must  ascertain,  as  nearly  as  practicable,  the 
value  of  his  personal  property,  and  of  the  rents  and  profits  of  his  real  prop- 
erty. 

§  2830.  [am*d  1681.]  Before  letters  of  guardianship  of  an  infant's  prop> 
erty  are  issued  by  the  surrogate's  court,  the  person  appointed  must,  besides 
taking  an  official  oath,  as  prescribed  by  law,  execute  to  the  infant,  and  file 
with  the  surrogHte  his  bond,  with  at  least  two  sureties  in  a  penalty,  fixed  by 
the  surrogate,  not  less  than  twice  the  value  of  the  personal  property,  and 
of  the  rents  and  profits  of  the  real  property ;  conditioned  that  the  guardian 
will  in  all  things,  faithfully  discharge  the  trust  reposed  in  him,  and  obey  all 
lawful  directions  of  the  surrogate  touching  the  trust;  and  tii  t  he  will,  in 
all  respects,  render  a  just  and  true  account  of  all  money  and  other  property 
received  by  him,  and  of  the  application  thereof,  and  of  his  guardianship, 
whenever  he  is  required  so  to  do,  by  a  court  of  competent  jurisdiction  ;  but 
the  surrogate  may,  in  his  discretion,  limit  the  amount  of  the  bond  to  not 
less  than  twice  the  value  of  the  personal  property  and  of  the  rents  and 
profits  of  the  real  property  for  the  term  of  three  years. 

§  2831.  Before  letters  of  guardianship  of  an  infant's  person  are  issued 
by  the  surrogate's  court,  the  person  appointed  must  take  the  official  oath,  as 
prescribed  by  law.  The  surrogate  may  also  require  him  to  execute  to  the 
infant  a  l>ond,  in  a  penalty  fixed  by  the  surrogate,  and  with  or  without 
sureties,  as  to  the  surrogate  seems  proper ;  conditioned,  that  the  guardian 
will  in  all  things  faithfully  discharge  the  trust  reposed  in  him,  and  duly 
account  for  all  money  or  other  property  which  may  come  to  his  hands,  as 
dtrecEed  by  the  surrogate's  court. 

§  2832.  In  either  of  the  following  cases,  the  ward,  or  any  relative  or 
other  person  in  his  behalf,  or  the  surety  of  a  guardian,  may,  nt  any  time, 
present  to  the  surrogate's  court  a  written  petition,  duly  verified,  setting 
£orth  the  facts,  and  praying  for  a  decree,  revoking  letters  of  guardianship. 
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eithftr  o(  the  person,  or  of  the  property,  or  both ;  and  tbat  the  guardian 
oomplained  of  may  be  cited  to  ehow  eauae^  why  such  a  decree  should  not  be 
made: 

1.  Where  the  guardian  is  disqualified  by  law,  or  is,  for  any  reason, 
incompetent  to  fulfil  his  trust. 

2.  Where,  by  reason  of  his  having  vested  or  improperly  appUed  the 
money  or  other  property  in  bis  charge,  or  invested  money  in  securities 
uuantliorised  by  law,  or  otherwise  improvidently  managed  or  injured  tht 
real  or  personal  property  of  the  ward,  or  by  reason  of  other  misconduct  in 
the  execution  of  bis  office,  or  his  dishonesty,  drunkenness,  improvidence,  oi 
want  of  understanding,  he  is  unfit  for  the  due  execution  of  bis  office. 

8.  Where  he  has  wilfully  refused,  or,  without  good  cause,  neglected,  to 
obey  any  lawful  direction  of  the  surrogate,  contained  in  a  decree  or  j>n 
order;  or  any  p>*ovision  of  law,  relating  to  the  discharge  of  his  duty. 

4,  Where  the  grant  of  letter  to  him  was  obtained,  by  a  false  suggestion 
of  a  material  fact 

6.  Where  he  has  removed,  or  is  about  to  remove,  from  the  State. 

6.  In  the  case  of  the  guardian  of  the  person,  where  the  infant's  welfare 
will  be  promoted  by  the  appointment  of  another  guardian. 

§  2833.  Upon  the  presentation  of  a  petition,  as  prescribed  in  the  last 
section,  the  surrogate  must  inquire  into  the  matter ;  and,  for  that  purpose, 
he  may  issue  a  subpoena  to  any  person,  requiring  him  to  attend  and  testify 
in  the  premises.  If  the  surrogate  is  satisfied  that  there  is  probable  cause  to 
believe,  that  the  allegations  of  the  petition  are  true,  he  must  issue  a  citation 
to  the  guardian  complained  of ;  and,  upon  the  ret.urn  thereof,  if  the  material 
allegations  of  the  petition  are  established,  he  must  make  a  decree,  revoking 
the  guardian^s  letters  accordingly ;  except  that,  where  the  case  is  within 
subdivision  third  or  fourth  of  the  last  section,  he  must  dismiss  the  proceed- 
ings, under  the  like  circumstances  and  upon  the  like  terms,  as  prescribed  in 
sections  two  thousand  six  hundred  and  eighty-six  and  two  thousand  six 
hundred  and  eighty-seven  of  this  act,  where  a  similar  complaint  is  made 
against  an  executor  or  administrator. 

§  2834i  Upon  issuing  a  citation  as  prescribed  in  the  last  section,  the 
surrogate  may,  in  his  discretion,  make  an  order  suspending  the  guai'dian, 
wholly  or  partly,  from  the  exercise  of  his  powers  and  authority,  during  the 
pendency  of  the  special  proceeding.  A  certified  copy  of  an  order  so  mad« 
roust  accompany  the  citation,  and  be  served  therewith;  but,  from  the  time 
when  it  is  made,  the  order  is  binding  upon  the  guardian  and  upon  all  othet 
persons,  without  service  thereof,  subject  to  the  exceptions  and  limitations 
prescribed  in  sections  two  thousand  six  hundred  and  three  and  two  thou 
sand  six  hundred  and  four  of  this  act,  with  respect  to  a  decree  revoking 
letters. 

§  2836.  A  guardian,  appointed  as  prescribed  in  this  title,  may,  at  any 
time,  present  to  the  surrogate's  court  a  written  petition,  duly  verified,  setting 
fortli  the  facts  upon  which  the  application  is  founded,  and  praying  that  his 
account  may  be  judicially  settled  ;  that  a  decree  may  thereupon  be  made, 
revoking  his  letters,  and  discharging  him  accordingly ;  and  that  the  ward 
may  be  cited  to  show  cause,  why  such  a  decree  should  not  be  made.  The 
surrogate  may,  in  his  discretion,  entertain  or  decline  to  entertain  the  appli- 
cation. 

S  2836.  If  the  surrogate  entertains  an  application,  made  as  prescribed 
in  the  last  section,  he  must  issue  a  citation,  as  prayed  for  in  the  petition  ; 
and  1m»  nsay  also  require  notice  of  the  application  to  be  given  to  such  other 
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persons,  and  in  such  a  manner,  as  he  deems  proper.  Upon  the  return  of  th# 
citation,  a  guardian  ad  litem  for  the  ward  must  be  appointed  ;  and  the  sur- 
rogate may  also,  in  his  discretion,  allow  any  person  to  appear  and  contest 
the  application,  in  the  interest  of  the  ward.  Upon  the  hearing,  the  surro- 
gate must  first  determine  whether  sufficient  reasons  exist  for  granting  the 
prayer  of  the  petition.  If  he  determines  that  they  exist,  and  that  the  inter- 
ests of  the  ward  will  not  foe  prejudiced  by  the  resignation  of  the  guardian, 
the  surrogate  must  make  an  order  accordingly,  and  allowing  the  petitioner 
to  account,  for  the  purpose  of  being  discharged.  Upon  his  fully  accounting, 
and  paying  all  money  which  is  found  to  be  due  from  him  to  the  ward,  and 
delivering  all  books,  papers,  and  other  property  of  the  ward  in  his  hands, 
either  into  the  surrogate's  court,  or  in  such  a  manner  as  the  surrogate 
directs,  a  decree  may  be  made,  revoking  the  petitioner's  letters,  ar.d 
discharging  him  accordingly. 

§  2837.  Notwithstanding  the  discharge  of  a  guardian,  as  prescribed  in 
the  last  section,  his  successor  or  the  ward  may  compel  a  judicial  settlement 
of  his  account,  as  prescribed  in  article  second  of  this  title,  in  the  sameman- 
iier  and  with  like  effect,  as  if  the  decree  discharging  him  had  not  been 
made.  With  respect  to  all  matters  connected  with  liis  trust,  his  sureties 
continue  to  be  liable,  until  his  account  is  judicially  settled  accordingly. 

§2838.  [am'd  1889.]  Where  an  infant,  who  resides  without  the 
State  and  within  the  United  States,  is  entitled  to  property  within  the 
state,  or  to  maintain  an  action  in  any  court  thereof,  a  general  guardian 
of  his  property,  who  has  been  appointed  by  a  court  of  competent  juris- 
diction, within  the  State  or  Territory  where  the  ward  resides,  and  has 
there  given  security  in  at  least  twice  the  value  of  the  personal  property, 
and  of  the  rents  and  profits  of  the  real  property  of  the  ward,  may  pre- 
sent, to  the  surrogate's  court  having  jurisdiction,  a  written  petition 
duly  verified,  setting  forth  the  facts  and  praying  for  ancillary  letters 
of  guardianship  accordingly.  The  petition  must  be  accompanied  with 
exemplified  copies  of  the  record  and  other  papers,  showing  that  he  has 
been  so  appointed,  and  has  given  the  security  required  in  this  section, 
which  must  be  authenticated  in  the  mode  prescribed  in  article  seven 
of  title  three  of  this  chapter,  for  the  authentication  of  records  and 
papers  upon  an  application  for  ancillary  letters  testamentary,  or  ancil- 
lary letters  of  administration. 

2.  Where  an  infant,  who  resides  without  the  State  and  within  a 
foreign  country,  is  entitled  to  personal  property  within  the  State,  or  to 
maintain  an  action,  or  special  proceeding  in  any  court  thereof  respect- 
ing such  personal  property,  a  general  guardian  of  his  property,  who 
has  been  appointed  by  a  court  of  competent  jurisdiction  within  the 
foreign  country  where  the  ward  resides,  may  apply  to  the  surrogate's 
court  of  the  county  where  such  personal  property  or  any  part  thereof 
is  situated,  for  ancillary  letters  of  guardianship  on  the  personal  estate 
of  such  infant,  and  the  person  so  authorized  must  present  to  the  sur- 
rogate's court  having  jurisdiction  a  written  petition,  duly  verified,  set- 
ting forth  the  facts  and  praying  for  ancillary  letters  of  guardianship 
on  the  personal  estate  of  such  infant.  The  petition  must  be  accompa- 
nied with  the  exemplified  copies  of  the  records  and  other  papers  show- 
ing the  appointment  of  such  foreign  guardian,  and  proof  that  pursuant 
to  the  laws  of  such  foreign  country  wherein  such  foreign  guardian  was 
appointed,  he  is  entitled  to  the  possession  of  the  ward's  personal 
estate.  Such  exemplified  copies  of  the  records  must  be  authenticated 
in  the  manner  required  pursuant  to  subdivision  one*  of  this  section, 

*Sq  in  the  priginal. 
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§  2839.  Where  the  surrogate  is  satisfied,  upon  the  papers  pre- 
sented, as  prescribed  in  the  last  section,  that  the  case  is  within  that 
section,  and  that  it  will  be  for  the  ward's  interest,  that  ancillary  letters 
of  guardianship  should  be  issued  to  the  petitioner,  he  may  make  a 
decree,  admitting  the  exemplified  copies  of  the  foreign  letters  to  be 
recorded,  ami  granting  ancillary  letters  accordingly.  8uch  a  decree 
may  be  made  without  a  citation;  or  the  surrogate  may  cite  such  per- 
sons as  he  thinks  proper,  to  show  cause,  why  the  pra>  er  of  the  petition 
should  not  be  granted.  But  before  the  ancillary  letters  are  issued, 
the  surrogate  must  inquire,  whether  any  debts  are  due  from  the  ward's 
estate  to  residents  of  the  State;  and  if  so,  he  must  require  payment 
thereof. 


^  2840.  [am'd  1889.]  Ancillary  letters  of  guardianship  are  issued 
as  prescribed  in  the  last  section,  without  security  and  without  an  oath 
of  office.  If  issued  in  a  case  provided  for  in  subdivision  one,*  of  sec- 
tion twenty-eight  hundred  and  thirty-eight,  they  authorize  the  person 
to  whom  they  are  are  issued  to  demand  and  receive  the  personal 
property,  and  the  rents  and  profits  of  the  real  property  of  the  ward, 
to  dispose  of  them  in  like  manner  as  a  guardian  of  the  property  ap- 
pointed as  prescribed  in  this  article;  to  remove  them  from  the  State, 
and  to  maintain  or  defend  any  action  or  special  proceeding  in  tlie 
ward's  behalf.  If  issued  in  a  case  provided  for  in  subdivip'cu  two,  of 
section  twenty-eight  hundred  and  thirty-eight,  such  ancillary  It  tiers  of 
guardianship  authorize  the  person  to  whom  they  are  issued  to  de- 
mand and  receive  the  personal  estate  of  the  ward,  and  to  dispose 
of  it  in  like  manner  as  a  guardian  of  property  appointed  as  prescribed 
in  this  article,  and  to  main<^ain  any  action  in  special  proceedings  re- 
specting such  personal  estate  in  the  ward's  behalf.  But  m  neither 
case  do  such  letters  authorize  such  ancillary  guardian  to  receive  from 
a  resident  guardian,  executor,  or  administrator,  or  from  a  testament- 
ary trustee,  subject  to  the  jnriadiction  of  a  surrogate's  court,  money  or 
other  property  belonging  to  the  WMrd,  in  a  case  where  letters  have 
been  issued  to  a  guardian  of  the  infant's  property,  from  a  surrogate's 
court  of  a  county  within  the  State,  upon  an  allegation  that  the  infant 
was  a  resident  of  that  county,  except  by  the  special  direction,  made 
upon  good  cause  shown,  of  the  surrogate's  court  from  which  the  prin- 
cipal letters  were  issued,  or  unless  the  principal  letters  have  been  duly 
revoked. 

§  2841.  The  last  section  applies  to  letters  granted,  before  this 
chapter  takes  effect,  by  a  surrogate's  court  of  the  Htate,  to  a  guardiap 
appointed  by  a  court  of  another  State,  or  a  territory  of  the  United 
States,  upon  presentation  of  an  exemplified  transcript  of  tha  repord  of 
his  appointment. 

*  3o  ii^  the  original. 
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ARTICLE,  SECOND. 

BrrnRYisioN  and  Control  or  a  General  Guardian.     Settlement  of  ais 

Accounts. 

S  284S'.  Guardian  to  file  annual  inven-  fant^e  maintenance. 

Tory  and  acconnt.  %  2847.  When    judicial    settlement    of 

2843.  Affidavit  to  be  annexed  thereto.  gaardian*8  account  compel  ted 

8844.  Annual   examination   of  guar  2848.  Id.;  as  to  gnardlau  of  person. 

dian  s  accounts.  2849.  When  guardian  may  compel  Ja- 
SS846.  Proceedings,  when  account  de-  dicial  settlement. 

fective,  ^tc.  2850.  Citation  ;  proceedings  there- 
2846.  Surrogate  may  direct  as  to  in-  npon. 

§  2842.  A  general  guardian  of  an  infant's  property,  appointed  by  a  sar- 
rogate's  court,  must,  in  the  month  of  January  of  each  year,  as  long  as  any 
of  the  infant's  property,  or  of  the  proceeds  thereof,  remains  under  his  con- 
trol, file  in  the  surrogate's  court  the  following  papers : 

1.  An  inycntory,  containing  a  full  and  true  statement  and  description  of 
eiich  article  or  item  of  personal  property  of  his  ward,  received  by  him,  since 
his  appointment,  or  since  the  filing  of  the  last  annual  inventory,  as  the  case 
requires  ;  the  value  of  each  article  or  .item  so  received ;  a  list  of  the  articles 
or  items,  remaining  in  his  hands  ;  a  statement  of  the  manner  in  which  he 
has  disposed  of  each  article  or  item,  not  remaining  in  his  hands ;  and  a  full 
description  of  the  amount  and  nature  of  each  investment  of  money,  made 
by  him. 

2.  A  full  and  true  account,  in  form  of  debtor  and  creditor,  of  all  hia 
receipts  and  disbursements  of  money,  during  the  preceding  year ;  in  which 
he  must  charge  himself  with  any  balance  remaining  in  his  hands,  when  the 
last  account  was  rendered,  and  must  distinctly  state  the  amount. of  the 
balance  remaining  in  his  hands,  at  the  conclusion  of  the  year,  to  be  charged 
to  him  in  the  next  year's  account. 

§  2843.  With  the  inventory  nv^  account,  filed  as  prescribed  in  the  last 
section,  must  be  filed  an  affidav^  which  must  be  made  by  the  guardian, 
unless,  for  good  cause  shown  in  Aie  affidavit,  the  surrogate  permits  the 
same  to  be  made  by  an  agent  or  attorney,  who  is  cognizant  of  the  facts. 
The  affidavit  must  state,  in  substance,  that  the  inventory  and  account  con> 
tain,  to  the  best  of  the  affiant  s  knowledge  and  belief,  a  full  and  true  state- 
ment of  all  the  guardian's  receipts  and  disbursement's  on  account  of  th« 
ward ;  and  of  ail  money  and  other  personal  property  of  th«  ward,  which 
have  come  to  the  bands  of  the  guardian,  or  have  been  received  by  any  other 
person  by  his  order  or  authority,  or  for  his  use,  since  his  appointment,  or 
sincA  the.  filing  of  the  last  annual  inventory  and  account,  as  the  case 
requires ;  and  of  the  value  of  all  such  property ;  together  with  a  full  and 
true  statement  and  account  ^t  the  manner,  in  which  he  has  disposed  of  the 
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same,  and  of  all  the  property  remaining  in  his  hands,  at  th^  time  of  filing 
the  inventory  and  account ;  and  a  full  and  true  description  of  the  amount, 
and  nature  of  each  investment  made  by  him,  since  his  appointment,  or  since 
the  filing  of  the  last  annual  inventory,  and  account,  as  the  case  requires  ; 
and  that  he  does  not  know  of  any  erroi  or  omission  in  the  inventorr  or 
account,  to  the  prejudice  of  tbe  ward.  The  surrogate  must  annex  a  copy 
of  this  and  the  last  section,  to  all  letters  of  guardianship  of  the  property  of 
an  infant  issued  from  his  court. 

§  2844.  [anCd  1881.]  In  the  month  of  February  of  each  year  and  there- 
after until  completed,  the  surrogate  must,  for  the  purposes  specified  in  the 
next  section,  examine,  or  cause  to  be  examined,  under  his  direction,  all 
inventories  and  Jiccounts  of  guardians  filed  since  the  first  day  of  February 
of  the  preceding  year.  The  examination  may  be  made  by  the  clerk  of  the 
surrogate's  court,  or  by  a  person  specially  appointed  by  the  surrogate  to 
make  it,  who  must,  before  he  enters  upon  the  examination,  subscribe  and 
take  before  the  surrogate,  and  file  with  the  clerk  of  the  surrogate's  court, 
an  oath  faithfully  to  execute  his  duties,  and  to  make  a  true  report  to  the 
surrogate.  Where  the  surrogate  seasonably  certifies  in  writing  to  the  board 
of  supervisors,  or  in  the  county  of  New  York,  to  the  board  of  aldermen, 
that  the  examination  required  by  this  section  cannot  be  made  by  him  or  by 
the  clerk  of  the  surrogate's  court,  or  by  any  clerk  employed  in  his  ofiSce 
and  paid  by  the  county,  the  board  must  provide  for  the  compensation  of  a 
suitable  person  to  make  the  examination. 

§  2845.  If  it  appears  to  the  surrogate,  upon  an  examination  made  as 
prescribed  in  the  last  section,  that  a  general  guardian  of  an  infant's  prop- 
erty, appointed  by  letters  issued  from  his  court,  has  omitted  to  file  his 
annual  inventory  or  account,  or  the  affidavit  relating  thereto,  as  prescribed 
in  the  last  section  but  one  ;  or  if  the  surrogate  is  of  the  opinion,  that  the 
interest  of  the  ward  requires  that  the  guardian  should  render  a  more  full  or 
satisfactory  inventory  or  account;  the  surrogate  must  make  an  order, 
requiring  the  guardian  to  supply  the  deficiency,  and  also,  in  his  discretion, 
requiring  the  guardian  personally  to  pay  the  expense  of  serving  the  order 
upon  him.  Where  the  guardian  fails  to  comply  with  such  an  order,  within 
three  months  after  it  is  made ;.  or  where  the  surrogate  has  reason  to  believe 
that  sufficient  cause  exists  for  the  guardian's  removal,  the  surrogate  may, 
m  his  discretioi^  appoiqt  a  fit  and  proper  person  special  guardian  of  the 
ward,  for  the  purpose  of  filing  a  petition  in  his  behalf,  for  the  i^moval  ci 
the  guardian,  and  prosecuting  the  necessary  proceedings  for  that  purpose. 

g  2846.  Upon  the  petition  of  the  general  guardian  of  an  infant's  person 
or  property;  or  of  the  infant;  or  of  any  relative  or  other  person  in  his 
behalf;  the  surrogate,  upon  notice  to  such  persons,  if  any,  as  he  thinks 
proper  to  notify  may  make  an  order,  directing  the  application,  by  the  guard- 
ian  of  the  infant's  property,  to  tne  support  and  education  of  the  infant,  of 
such  a  sura  as  to  the  surrogate  seems  proper,  out  of  the  incone  of  the 
infant's  property ;  or,  where  the  income  is  inadequate  for  that  purpose,  out 
uf  the  principal. 

§  2847.  A  written  petition,  duly  verified,  praying  for  the  judicial  settle- 
ment of  the  account  of  a  general  guardian  of  an  infant's  property,  and  that 
he  may  be  cited  to  attend  the  settlement  thereof,  may  be  presented  to  thi 
surrogate's  court,  in  either  of  the  following  cases  : 

1,  By  the  ward,  after  he  has  attained  his  majority. 

2.  By  the  executor  or  administrator  of  a  ward,  who  has  died. 
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8.  By  tbe  guardian's  successor,  including  a  guardian  appointed  after  dw 
reversal  of  a  decree,  appointing  the  person  so  required  to  account. 

^2848.  [am*d  1881.]  A  petition,  for  the  judicial  settlement  of  rbc 
account  of  a  general  guardian  of  an  infant's  person,  may  be  presented,  as 
prescribed  in  the  last  section,  or  by  the  general  guardian  of  the  infant's 
property ;  but  upon  the  presentation  thereof,  proof  must  be  made,  to  the 
surrogate's  satisfaction,  that  the  guardian  so  required  to  account  has 
received  money  or  property  of  the  ward,  for  which  he  has  not  accounted  ; 
ov  which  he  has  not  paid  or  delivered  to  the  general  guardian  of  the  infant's 
property ;  and  a  guardian  of  the  estate  only  of  a  minor  shall  be,  for  the 
purposes  of  this  chapter,  deemed  a  general  guardian. 

§  2849.  A  guardian  may  present  to  the  surrogate's  court  a  written  peti- 
tion,  duly  verified,  praying  for  a  judicial  settlement  of  his  account,  and  a 
discharge  from  his  duties  and  liabilities,  in  any  case,  where  a  petition  for  a 
judicial  settlement  of  his  account  may  be  presented  by  any  other  person,  as 
prescribed  in  either  of  the  last  two  sections.  The  petition  must  pray  that 
the  person,  wlio  might  have  so  presentijd  a  oetition,  may  be  cited  to  attend 
the  settlement. 

§  8M0.  [om'd  1882, 1887.]  Upon  the  presentation  of  a  petition,  as  prs- 
scribed  m  either  oi  the  last  three  sections,  the  surrogate  must  issund  a 
citation  accordin^llj.  Section  two  thousand  seven  hundred  and  twenty- 
seven,  sections  two  thousand  seven  hundred  and  thirty-three  to  two  thou- 
sand seven  hundred  and  thirty-seven,  both  inclusive,  and  sections  two 
thousand  seven  hundred  and  tbrty^one  and  two  thousand  seven  hundred 
and  forty-four  of  this  act,  apply  to  a  goardian  accounting  as  prescribed  in 
this  article,  and  regulate  the  proceedings  upon  such  an  accounting.  Tbe 
accounting  party  must  annex  to  every  account  produced  and  filed  by  him 
an  affidavit,  in  the  form  prescribed  in  this  article  for  tiie  affidavit  to  be  an- 
nexed by  him  to  his  annual  inventory  and  account.  A  guardian  designa- 
ted in  this  title  is  entitled  to  the  same  compensation  as  an  executor  or 
administrator. 

ARTICLE  THIRD. 

GUARDIAJIS  APPOINTID  BY  WiLL  OR  DeKO. 

(  8851.  Will  or  deed    containinff    ap-  %  8ti55.  Inventory  and  intermedfate  ao> 

Il^intment  to  be  proved,  etc.,  count  may  be  required. 

and  recorded.  2856.  Whin'  snrrogsre    may  compel 

885S.  Testamentary  guardian  ;  qnall-  Jndicfal  settlement  of  account. 

Ilcation,  letters,  etc.  2857.  tf ecc  of  decree. 

fSBHS.  When   secnrity  required  from  2S58.  Removal  of  guardian  appointed 

guardian  appointed   by   will  bv  will  or  deed. 

or  deed.  2859.  Kesignution  of  such  a  gxuirdiim. 

2854.  What  secarity  to  be  given.  2860.  Ajipointment  of  anccessor. 

g  2851.  A  person  shall  not  exercise,  within  the  State,  any  power 
or  authority,  as  guardian  of  the  person  or  property  of  an  infant,  by  virtue 
of  an  appointment  contained  in  the  will  of  the  infant's  father  or  mother, 
being  a  resident  of  the  State,  and  dying  after  this  chapter  takes  effect, 
unless  the  will  has  been  duly  admitted  to  probate,  and  recorded  in  the 
proper  surrogate's  court,  and  letters  of  guardianship  have  been  issued  to 
him  thereupon ;  or  by  virtue  of  an  appointment  contained  in  a  deed  of  the 
infant's  fatlier  or  mother,  being  a  resident  of  the  State,  executed  after  this 
chapter  takes  efPect,  unless  the  deed  has  been  acknowledged  or  proved,  and 
certified,  so  as  to  entitle  it  to  be  recorded,  and  has  been  recorded  in  the 
office  for  recording  deeds  in  the  county,  in  which  the  person  making  the 
appointment  resided,  at  the  time  of  the  execution  thereof.  Where  a  deed 
containing  such  an  appointment  is  not  recorded,  within  three  months  aftet 
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the  death  of  the  grantor,  the  person  appointed  is  presumed  to  bate 
renounced  the  appointment ;  and  if  a  guardian  is  afterwards  duly  appoinltd 
by  a  surrogate's  court,  the  presumption  is  conclusive. 

IJ  2862.  Where  a  will,  containing  the  appointment  of  a  guardian, 
is  admitted  to  probate,  the  person  appointed  guardian  must,  within  thirty 
days  thereafter,  qualify  as  prescribed  in  section  two  thousand  five  hundred 
and  ninety-four  of  this  act ;  otherwise  he  is  deemed  to  havo  renounced  the 
appointment.  But  the  surrogate  may  extend  the.  time  so  to  quahfy,  upon 
good  cause  shown,  for  not  more  than  three  mouth?.  And  any  person  inter- 
ested  in  the  estate  may,  before  letters  of  guardianship  are  issued,  file  an 
aMdavit  setting  forth  with  respect  to  the  guardian,  so  appointed,  any  fact 
which  is  made  by  law  an  objection  to  the  issuing  of  letters  testamentary  to 
an  executor.  Sections  two  thousand  six  hundred  and  thirty-six  to  two  thou- 
sand six  hundred  and  thirty-eight  of  this  act,  both  inclusive,  apply  to  such 
an  aflSdavit  and  to  the  proceedings  thereupon.  A  person  appointed  guard* 
ian  by  will  may,  at  any  time  before  he  qualifies,  renounce  the  appointment 
by  a  written  instrument,  under  his  hand,  filed  in  the  surrogate's  office. 

§  2853.  Where  a  guardian  of  an  infantas  person  or  property  has  been 
appointed  by  will  or  by  deed,  the  infant,  or  any  relative  or  other  person  in 
his  behalf,  may  present,  to  the  surrogate's  court  in  which  the  will  was 
admitted  to  probate ;  or  to  the  surrogate's  court  of  the  county  in  which  the 
lecd  was  recorded ;  a  written  petition,  duly  verified,  setting  forth,  either 
upon  his  knowledge,  or  upon  his  information  and  belief,  any  fact,  respecting 
the  guardian,  the  existence  of  which,  if  it  was  interposed  as  an  objection  to 
granting  letters  testamentary  to  a  person  named  as  executor  in  a  will,  would 
make  it  necessary  for  such  a  person  to  give  a  bond,  in  order  to  entitle  him- 
self to  letters ;  and  praying  for  a  decree,  requiring  the  guardian  to  give 
security  for  the  performance  of  his  trust ;  and  that  he  may  be  cited  to  show 
cause  why  such  a  decree  should  not  be  made.  Upon  the  presentation  of 
such  a  petition,  and  proof  of  the  facts  therein  alleged,  to  the  satisfaction  of 
the  surrogate,  he  must  issue  a  citation  accordingly.  Upon  the  return  of  the 
citation,  a  decree  requiring  the  guardian  to  give  security  may  be  made,  in 
the  discretion  of  the  surrogate,  in  a  case  where  a  person  so  named  as  execu- 
tor ;  can  entitle  himself  to  lettAfs  testamentary  only  by  giving  a  bond ;  but 
not  otherwise. 

^  2854.  The  security  to  be  given,  as  prescribed  in  the  last  two  sections, 
must  be  a  bond*io  the  same  effect,  and  in  the  same  form,  as  the  bond  of  a 
general  guardian,  appointed  by  the  surrogate's  court.  Each  provision  of 
this  chapter,  applicable  to  the  bond  of  such  a  guardian,  and  to  the  right?, 
duties,  and  liabilities  of  the  parties  thereto,  or  any  of  them,  including  the 
release  of  the  sureties,  and  the  giving  of  a  new  bond ;  applies  to  the  bend 
so  given,  and  the  parties  thereto. 

§  2855.  Upon  the  petition  of  the  ward,  or  of  any  relative  or  other  per- 
son  in  his  behalf,  the  surrogate's  court  having  jurisdiction  to  require 
security,  as  prescribed  in  the  last  three  sections,  may,  at  any  time,  in  the 
discretion  of  the  surrogate,  make  an  order,  requiring  a  guardian,  appointed 
by  will  or  by  deed,  to  render  and  file  an  inventory  and  account,  in  the  same 
form,  and  verified  in  the  same  manner  as  the  inventory  and  account 
required  to  be  filed  annually  by  a  guardian  appointed  by  a  surrogate's  court, 
as  prescribed  in  article  second  of  this  title.  The  order  may  also  require 
such  an  inventory  and  account  to  be  filed.  In  the  month  of  January  of  each 
year  thereafter.  Sections  two  thousand  eight  hundred  and  forty-two  to  two 
thousand  ei||;ht  hundred  and  forty-five  of  this  aet,  both  inclusive,  apply  Uf 
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BUch  an  inventory  and  account,  and  to  the  filing  thereof,  aa  if  the  guardian 
bad  been  appointed  by  the  surrogate's  court. 

)j  2866.  The  surrogate's  court,  having  jurisdiction  to  require  security, 
may  compel  a  judicial  settlement  of  the  account  of  a  guardian,  appointed 
by  will  or  by  deed,  in  any  case  where  it  may  compel  a  judicial  settlement  of 
the  account  of  a  guardian  appointed  by  it ;  and  the  proceedings  to  procure 
Buch  a  settlement  are  the  same,  as  if  the  guardian  had  been  so  appointed. 

§  2857.  A  decree,  made  upon  a  judicial  settlement  of  the  account  of  a 
guardian  appointed  by  will  or  by  deed,  as  prescribed  in  this  article,  »or  the 
judgment  rendered  upon  appeal  from  such  decree,  has  the  same  force,  as  a 
judgment  of  the  supreme  court  to  the  same  effect. 

§  2868.  Upon  the  petition  of  the  ward,  or  of  any  relative  or  other  per- 
son in  his  behalf,  the  surrogate's  court,  having  jurisdiction  to  require 
security  from  a  guardian  appointed  by  will  or  by  deed,  may  remove  such  a 
guardian,  in  any  case  where  a  testamentary  trustee  may  be  removed,  as  pre- 
scribed in  title  sixth  of  this  chapter ;  and  the  proceedmgs  upon  such  a  peti- 
lion  are  the  same,  as  prescribed  in  that  title  for  the  removal  of  a  testamen- 
tary trustee.  Where  a  citation  is  issued,  upon  a  petition  for  the  removal 
of  such  a  guardian,  he  may  be  suspended  from  the  exercise  of  his  powers 
and  authority  as  if  he  had  been  appointed  by  the  surrogate's  court. 

§  2869.  A  guardian  appointed  by  will  or  by  deed,  may  be  allowed  to 
resign  bis  trust,  by  the  surrogate's  court,  having  jurisdiction  to  require 
security  from  biro.  The  proceedings  for  that  purpose,  and  the  effect  of  a 
decree  made  thereupon,  are  the  same,  as  where  a  guardian  appointed  by  the 
surrogate's  court  presents  a  petition,  praying  that  his  letters  may  be 
revoked,  as  prescribed  in  article  first  of  this  title. 

g  2860.  Where  a  sole  guardian,  appointed  by  will  or  by  deed,  has  been, 
by  the  decree  of  the  surrogate's  court,  removed  or  allowed  to  resign,  a  suc- 
cessor may  be  appointed  by  the  same  court,  with  the  effect  prescribed  in 
section  two  thousand  six  hundred  and  five  of  this  act ;  unless  such 
an  appointment  would  contravene  the  express  terms  of  the  will  or  deed. 

CHAPITER  :^IX. 

COURTS  OF  JUSTICES   OF   THE  PEACE,  AND   PROCEED- 
INGS THEREIN. 

TITLE        I. — Jurisdiction  i.nd  general  bowers. 

TITLE      II. — Commencement  of  action  ;  app£a&ancx  of  PARtixs ;   pro- 
visional REMEDIES. 

TITLE      III. — Pleadings;    including  counterclaims,  and  procskoinqs 

upon  answer  of  title. 

TITLE      IV. — Proceedings   between  the  joinder   of   issue  and  ibi 

trial. 

TITLE        V. — Trial  and  its  incidents. 

TITLE      VI. — Judgment  ;  and  docketing  the  oame. 

TITLE    VIL— Executions. 

TITLE    VIII.— Appeals. 

TTTLE      IX.— Costs. 

TITLE        X. — Action  om  specul  proceeding)  relatimo  to   ai    Avnus 
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TITLE        XI. — ^PROYISIOMS  BPECULLY  RELATING  TO  COURTS  Of   JUSTIOaS  ffiP 

TUS   PSACS   IN   THE   CITT   OF  BROOKLYN. 

TITLE     XIL-*Misc£LLANKons  Provisions. 


TITLE  I. 
Jurisdiction  and  general  pouters. 


I  5861.  Justice's  jarisdiction  must  be 
specially  conferred  by  »hw. 

2863.  General  civil  jurisdiction. 
^03.  No  jurisdiction  in  certain  oases. 

2864.  Confession  of  jndgment. 

2866.  Actions  by  and  against  officers, 
etc.;  and  by  executors,  etc. 

2866.  Tavern  keepers  disqualified. 

2867.  Members  of  legislature  not  com- 

pelled to  act. 


S  2868.  Justices  to  hold  coarte ;  geiMnJ 
powers. 
2860.  In  what  town,  etc.,  action  miMt 
be  brought. 

2870.  Criminal  contempts. 

2871.  Id.;  how  punished. 

2872.  Offender  to  be  heard. 

2873.  Record  of  conviction. 

2874.  Requisites  of  commitment. 

2875.  Fihe  to  be  paid  to  overseer  or 

superintendent  of  the  poor. 


§  2861.  A  justice  of  the  peace  had  such  jurisdiction  in  civil  actions  and 
special  proceedings,  as  is  specially  conferred  upon  him  by  statute,  and  no 
other. 

§  2862.  Except  as  otherwise  prescribed  in  the  next  section,  a  justice  «f 
the  peace  has  jurisdiction  of  the  following  civil  actions  : 

1.  An  action  to  recover  damages  upon  or  for  breach  of  a  contract,  express 
or  implied,  other  than  a  promise  to  marry,  where  the  sum  claimed  does  not 
exceed  two  hundred  dollars. 

2.  An  action  to  recover  damages  for  a  personal  injury,  or  an  injury  to 
property,  where  the  sum  claimed  does  not  exceed  two  hundred  dollars. 

3.  Ad  action  for  a  fine  or  penalty,  not  exceeding  two  hundred  dollars. 

4.  An  action  upon  a  bond  conditioned  for  the  payment  of  money,  where 
ibe  sum  claimed  to  be  due  does  not  exceed  two  hundred  dollars ;  the  judg- 
raent  to  be  rendered  for  the  sum  actually  due.  Where  the  sum  secured  by 
the  bond  Is  to  be  paid  in  instalments,  an  action  may  be  brought  for  each 
instalment,  as   it  becomes-  due. 

y  An  action  upon  a  aarety  bond,  taken,  by  any  justice  of  the  peace. 

6.  An  action  upon  a  judgment  rendered  in  a  court  of  a  justice  o.f  the 
peace,  or  in  a  district  court  of  the  city  of  New  York,  or  in  a  justices'  court 
of  a  city,  being  a  court  not  of  record. 

7.  An  action  to  recover  one  or  more  chattels,  with  or  without  damages 
for  the  taking,  withholding,  or  detention  thereof,  where  the  value  of  the 
chattel,  or  of  all  the  chattels,  as  stated  in  the  affidavit  made  on  the  part  of 
the  plaintiff,  does  not  exceed  two  hundred  dollars. 

§  2863.  lam'd  1882.]  But  a  justice  of  the  peace  cannot  take  cognizance 
of  a  civil  action,  in  either  of  the  following  cases : 

1.  Where  the  people  of  the  state  are  a  party,  except  for  one  or  more 
fines  or  penalties  not  exceeding  two  hundred  dollars; 

2.  Where  the  title  to  real  property  comes  in  question,  as  prescribed  in 
title  third  of  this  chapter. 

8.  Where  the  action  is  to  recover  damages  for  an  assualt,  battery,  false 
Imprisonment,  libel,  slander,  criminal  conversation,  seduction,  or  malicioui 
prosecution,  or  where  it  is  brought  under  sections  1837,  1843,  1868,  1902, 
or  1969  of  this  act. 

4.  Where,  in  a  matter  of  account,  the  sum  total  of  the  accounts  of  botk 
parties  proved  to  the  satisfaotion  of  the  justice,  exceeds  f^ur  hundred  dolr 
iars. 
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6.  Where  the  action  is  brought  agaiost  ao  executor  or  admiointrator,  ai 
Buch. 

§  2864.  A  justice  of  the  peace  has  also  jurisdiction  to  render  jud^peoti 
upon  the  confession  of  a  defendant,  as  prescribed  in  title  sixth  of  thif 
chapter,  where  the  sum  confessed  does  not  exceed  five  hundred  dollars. 

§  2866.  [am*d  1882.]  An  action,  cognizable  by  a  Justice  of  the  peace, 
may  be  brought  by  or  against  a  corporation ;  by  or  against  a  natural  person 
in  his  own  right ;  by  or  against  a  town  or  county  officer  in  his  official  char- 
acter ;  OF  by  an  executor,  administrator,  trustee  of  an  express  trust,  or  a 
receiver  in  supplementary  proceedings. 

§  2866.  A  justice  of  the  peace,  who  is  an  innholder  or  tavern  keeper  in 
fact,  has  no  power  or  jurisdiction  under  any  provision  of  this  chapter ;  but 
if  a  judgment  has  been  actually  rendered  by  him,  before  he  became  so  dis- 
qualified, he  may  give  a  transcript  thereof,  or  issue  execution  thereupon,  or 
satisfy  the  judgment,  upon  payment  thereof. 

§  2867.  A  justice  of  the  peace,  who  is  a  member  of  the  senate,  oi 
assembly,  is  not  obliged  to  take  cognizance  of  a  civil  action  or  special  pro. 
ceeding ;  but  he  may  take  cognizance  thereof,  in  his  discretion. 

§  2868.  A  justice  of  the  peace  must  hold,  within  his  town  or  city,  a 
court  for  the  trial  of  any  action  or  special  proceeding,  of  which  he  has  juris- 
diction,  brought  before  him.  He  must  hear,  try,  and  determine  the  same^ 
according  to  law  and  equity  ;  and  for  that  purpose,  where  special  provision 
is  not  otherwise  made  by  law,  the  court  is  vested  with  all  the  necessarj 
powers  possessed  by  the  supreme  court. 

.  §  2869.'  An  action  must  be  brought  before  a  justice  of  a  town  or  citj 
wherein  one  of  the  parties  resides,  or  a  justice  of  an  adjoining  town  or  city 
in  the  same  county,  except  in  one  of  the  following  cases : 

1.  Where  the  defendant  has  absconded  from  his  residence,  it  may  ba 
brought  before  a  justice  of  the  town  or  city  in  which  the  def^dant,  or  a 
portion  of  his  property,  is  at  the  time  of  the  commencement  of  the  action. 

2.  Where  the  plaintiff  is  not  a  nesident  of  the  county,  or  if  there  are  two 
or  more  plaintiffs,  where  all  are  non-residents  thereof,  it  may  be  brought 
before  a  justice  of  the  town  or  city,  in  which  the  plaintiff,  or  either  of  the 
plaintiffs,  or  his  attorney,  is  at  the  time  ol  the  commencement  of  the  action. 

3.  Where  the  defendant  is  a  non-resident  of  the  county,  it  may  bt 
brought  before  a  justice  of  the  town  or  city,  in  which  he  is  at  the  tame  ot 
the  commencement  of  the  action. 

4.  Where  it  is  specially  prescribed  by  law,  that  a  particular  action  may 
be  brought  before  a" justice  of  the  town,  city,  county i  or  district,  where  an 
offence  was  committed,  or  where  property  is  found.  A  defendant  desig- 
nated in  section  two  thousand  eight  hunered  and  seventy-nine,  section  two 
thousand  eight  hundred  and  eighty,  or  section  two  thousand  eight  hundred 
and  eighty-one  of  this  act,  is  deemed,  for  the  purposes  of  this  section,  a 
resident  of  the  town  or  city  where  the  person,  to  whom  a  copy  of  the  sopi- 
mons  is  delivered,  resides. 

§  2870.  A  justice  of  the  peace  has  power  to  pi^nish,  for  a  eriminal  oiMa- 

tempt,  a  person  guilty  of  either  of  the  following  aqts : 

1.  Disorderly,  contemptuous,  or  insolent  behavior  towards  him,  whi|i 
engaged  in  the  trial  of  an  action,  the  rendering  of  u  judgmeut^  or  any  other 
judicial  proceeding ;  where  such  behavior  directly  tends  to  interrupt  thf 
proceedings,  or  to  impair  the  respect  due  to  his  authority. 
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8.  Breach  of  the  peace,  noise,  or  other  disturbance,  directly  tending  to 
interrupt  his  official  proceedings. 

8.  Resistance  wilfully  offered,  in  his  presence,  to  the  execution  of  h\B 
lawful  mandate. 

He  has  not  power  to  punish,  for  a  criminal  contempt,  in  any  other  case. 

§  2871.  Punishment  for.  a  contempt,  specified  in  the  last  section,  may 
be  by  fine  not  exceeding  twenty-five  dollars,  or  by  imprisonment  in  the 
comrty  jail  not  exceeding  five  days,  or  both,  in  the  discretion  of  the  justice. 
Where  a  person  is  committed  to  prison  for  the  non-payment  of  fluch  a  fine, 
he  must  be  discharged  at  the  expiration  of  ten  days  ;  but  where  he  is  also 
committed  for  a  definite  time,  the  ten  days  must  be  computed  from  the 
expiration  of  thie  definite  tim6.  _ 

§  2872.  A  person  shall  not  be  punished  by  a  justice  of  the  peace,  for  a 
contempt,  until  an  opportunity  has  been  given  him  to  be  heard  in  his 
defence.  And,  for  that  purpose,  the  justice  must  issue  a  warrant,  directed, 
generally,  to  any  constable  of  the  county,  requiring  the  constable  to  bring 
the  offender  before  him. 

§  2873.  A  justice,  who  convicts  a  person  of  a  contempt,  must,  within  ten 
day^  after  the  conviction,  make  up,  subscribe,  and  file  in  the  county  clerk's 
office,  a,  record  thereof,  stating  therein  the  particular  circumstances  of  the 
offence,  and  the  punishment  awarded  by  him  upon  the  conviction. 

§  2874.  A  warrant  of  commitment  for  a  contempt  must  set  forth  the 
particular  circumstances  of  the  offence;  otherwise  it  is  void. 

§  2876.  An  officer,  who  collects  or  receives  a  fine,  imposed  by  a  justice 
of  the  peace  for  a  contempt,  must,  within  ten  days  thereafter,  pay  the  money, 
for  the  bfenefit  of  the  poor,  to  the  overseer  or  superintendent  of  the  poor  of 
the  town,  city,  or  district,  wherein  the  fine  was  imposed  ;  or,  where  there  is 
no  such  officer,  to  the  officer  -or  officers  performing  corresponding  function* 
under  another  name  ;  unless  the  board  of  supervisors  has  directed  the  pay- 
mentof  fines  and  penalties  to  the  supervisor  of  the  town,  in  a  case  where 
it  is  authorized  by  law  ao  to  db. 

TITLE  II. 

Oommeneement  of  action  ;  appearance  of  parties  ;  provisional  rem^diat. 

Article  1.  CommencemeDt  of  actiou. 
2.  Appearance  of  parties. 
8.  Order  of  arrest. 

4.  Attachment  of  property. 

5.  Beplevin. 

ARTICLE  FIRST. 
Commencement  of  Action. 

I  S876.  Action  ;  how  commenced.  panies. 

2877.  Oontetits  of  summooa.  %  2882.  Last  two  eections  qualifled. 

iiSTB   Service  of  summons.  2d83.  Second  and   third    aommoni ; 

3879   Id.;  upon  a  corporation.  effect  thereof. , 

L  Id.;   special  provision  relaimg  2884.  Where  name  of  defendant  is  un- 


to railroad  corporations.  known. 

3881.  Id.;  relating  to  express  com>  2885.  Return  ol  sammofis. 

§  2876.  An  action  is  commenced  before  a  justice  of  the  peace,  either  by 
the  voluntary  appearance  and  joinder  of  issue  by  the  parties,  or  by  the  ser 
Tice  of  a  summons. 

§  2877.  The  summons  must  be  directed,  generally,  to  any  constable  of 
the  county  where  the  justice  resides  ;  and  it  must  conmiand  him  to  summoa 

8j(  ^ . 
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the  defendant  to  appear  before  the  lusticc,  at  a  place  specifiec^  therein,  to 
answer  the  complaint  of  the  plaintiff  in  a  civil  action.  Where  the  summons 
is  accompanied  with  an  order  to  arrest  the  defendant,  it  must  be  made 
returnable  immediately  upon  the  arrest  of  the  defendant,  within  twelve 
days  after  the  day  when  it  was  issued ;  in  every  other  ease,  it  must 
be  returnable  at  a  time  therein  specified,  not  less  than  six  nor  more  than 
twelve  days  after  the  day  when  it  was  issued.  . 

§  2878.  Personal  service  of  the  summons  mnst  be  made  by  deliveriog  a 
copy  thereof  to  the  defendant ;  except  where  it  is  speciaJly  prescribed  in 
this  chapter  that  personal  service  may  be  made  by  delivering  a  copy 
to  another  person.  Where  service  of  a  summons  is  personal,  it  must  bis 
made  at  least  six  days  before  the  time  of  appearance  specified  therein ; 
except  where  it  is  accompanied  with  an  order  of  arrest. 

§  2879.  Where  the  defendant  to  be  served  is  a  corporation,  the  sum- 
mons may  be  personally  served  upon  it,  by  delivering  a  copy  thereof  to  an 
officer  or  person,  to  whom  a  copy  of  the  summons  in  an  action,  brought 
against  the  dorporation  in  the  supreme  court,  might  be  delivered,  as  pre- 
scribed in  sections  four  hundred  and  thirty-one  and  four  hundred  and  thirty- 
two  of  this  act;  or,  to  any  director  or  trustee  of  the  corporation,  by  what- 
ever official  title  he  is  called. 

§  2880.  Where  the  defendant  to  be  served  is  a  domestic  railroad  corpo- 
ration, and  no  officer  thereof  resides  in  the  county,  to  whom  a  copy  of  the 
summons  may  be  delivered,  as  prescribed  in  the  last  section,  it  may  be 
personally  served,  by  delivering  a  copy  thereof  to  a  local  superintendent  of 
repairs,  freight  agent,  agent  to  sell  tiokpts,  or  station  keeper  of  the  corpo- 
ration, residing  in 'the  county;  unlebti,  at  least  thirty  days  before  it  was 
issued,  the  corporation  had  filed^  in  the  office  of  the  clerk  of  the  county,  a 
written  instrument,  designating  a  person  residing  in  the  county,  upon.whom 
j^rocess  to  be  issued  by  a  justice  of  the  peace  against  it,  may  be  served ;  in 
which  case,  the  summons  may  be  personally  served  by  delivering  a  copy  to 
the  person  so  designated. 

§  2881.  Where  the  defendant  to  be  served  is  a  corporation,  association, 
partnership,  or  person,  doing  business  in  the  State  as  an  express  company, 
and  no  person  resides  in  the  county  to  whom  a  copy  of  the  summons  may 
be  delivered,  as  prescribed  in  the  foregoing  sections  of  this  article,  it  may 
be  personally  served,  by  delivering  a  copy  thereof  to  any  local  or  general 
agent,  agent  to  receive  freight  or  parcels,  route  agent,  or  messenger  of  the 
defendant,  residing  in  the  county  ;  unless,  at  least  thirty  days  before  it  was 
issued,  the  defendant  had  filed,  in  the  office  of  the  clerk  of  the  county,  a 
written  instrument,  designating  a  person  residing  in  the  county,  upon  whom 
process  to  be  issued  by  a  justice  of  the  peace  against  the  defendant,  may 
be  served  ;  in  which  case,  the  summons  may  be  personally  served  by 
delivering  a  copy  thereof  to  the  person  so  designated. 

§  J2882.  Where  a  person  has  been  designated,  as  prescribed  in  either  of 
the  last  two  sections,  ^nd  the  designation  has  been  revoked,  or  it  appears, 
by  affidavit  or  the  return  of  the  constable,  to  whom  a  summons  has  been 
duly  delivered  for  service,  that  the  person,  designated  is  dead,  or  has  ceased 
to  reside  within  the  county ;  or  that  he  cannot,  after  due  diligence,  be  found 
within  the  county,  so  as  to  deliver  a  copy  of  the  summons  to  him ;  the 
original  summons,  or  the  second  or  third  summons,  issued  as  prescribed  in 
the  next  section,  may  be  served  as  if  the  designation  had  not  been  made. 
Such  a  designation  may  be  revoked  by  a  writing,  executed  and  filed  in  lika 
manner  as  required  for  the  purpose  of  making  the  designation. 


g  2883.  Where  it  nppcars,  by  the  return  of  the  coDfitable,  to  whom  a  ^ 
BummoDS  has  been  duly  delivered  for  service,  that  it  was  not  served,  for      . 
auy  cause,  a  second  summons  may  be  issued  by  the  same  justice,  in  the  ^ 
same  action,  within  twenty  days  after  the  first  summons  was  issued  ;  and, 
upon  the  like  return  thereof,  a  third  summons  may  be  issued,  within  twenty 
days  after  the  second  was  issued.     The  second  or  th^  third  Summons,  as 
the  case  may  be,  relates  back  to  the  time  when  the  first  summons  was 
Isstied ;  and,  with  respect  to  all  proceedinj^s  before  actual  service,  the  ser- 
vice thereof  has  the  same  effect,  as  if  the  first  summons  had  been  season- 
ably served.    For  the  purpose  of  issuing  a  new  summons,  as  prescribed  in 
this  section,  a  previous  summons  may  be  returned  upon  the  sixth,  or  aiiy 
subsequent  day,  before  the  return  day  thereof. 

§  2884.  Where  the  plaintiff  is  ignorant  of  the  name,  or  part  of  the  name 
of  a  defendant,  that  defendant  may  be  designated  in  the  summons,  and  in 
any  other  process  or  proceeding  in  the  action,  by  a  fictitious  name,  or  by  so 
mach  of  his  name  as  is  known,  adding  a  description,  identifying  the  person 
intended.  The  person  so  designated  must  thereupon  be  regarded  as 
a  defendant  in  the  action,  and  as  sufficiently  described  therein  for  all  pur- 
poses. When  his  name,  or  the  remainder  of  his  name,  becomes  known,  the 
justice,  before  whom  the  action  is  pending,  must  amend  the  proceedings 
already  taken  by  the  insertion  of  the  true  or  full  name,  in  place  of  the  ficti- 
tious name,  or  part  of  a  name;  and  all  subsequent  proceedings  must  be 
taken  under  the  name  so  inserted. 

^  2886*  A  constable,  who  serves  a  summons,  must,  at  or  before  the  time 
when  the  same  is  returnable,  make  and  deliver  to  the  justice  a  written 
return  thereof,  under  his  hand,  stating  the  time  when,  and  the  manner  in  i/> 
which,  be  served  it.  A  constable  who  fails  seasonably  to  serve  a  summons, 
delivered  to  him  for  service,  must  make  a  written  return  thereof  under  his 
hand,  stating  that  it  was  not  served,  and  the  reason  why  he  failed  to  serve 
it. 

ARTICLE  SECOND. 
Appearance  of  Parties. 

f  SMB.  Parties  may  appear  in  person  %  8890.  Aathoritv    of    attorney  ;    how 

or  by  attorney.  proved. 

8887.  Guardian  ad  litem  for  infant  2891.  Plaintiff  to  prove  his  case. 

plaintiff.  8898.  Defendant  may  offer  to  compro- 

2888.  Id.;  for  infant  defendant  mise  ;  proceedings  thereupon. 

2889.  When  constable,  etc.,  may  not  2898.  Justice  to  wait  one  hour. 

act  as  attorney. 

§  2886.  A  party  to  an  action  before  a  justice  of  the  peaace,  who  is  of 
full  age,  may  appear  and  prosecute  or  defend  the  same,  in  person  or  by 
Attorney,  at  bis  election,  unless  he  has  been  judicially  declared  to  be  incom- 
petent to  manage  his  affairs. 

§  2887.  Before  a  summons  is  issued  in  behalf  of,  or  an  issue  is  joined 
without  summons  by,  an  infant  plaintiff,  the  justice  must  appoint  a  com- 
petent and  responsible  person,  nominated  by  the  plaintiff  or  his  general 
guardian,  to  appear  as  his  guardian  for  the  purpose  of  the  action.  The 
written  consent  of  the  person  so  appointed  must  be  filed  with  the  justice, 
before  his  appointment.  The  guardian  so  appointed  is  responsible  for  the 
costs. 

§  2888.  After  the  service  and  return  of  a  summons  against  an  infant 
defendant,  no  other  proceeding  shall  be  taken  in  the  action,  until  a  person 
has  been  appointed  to  appear  as  his  guardian  for  the  purpose  of  the  action. 
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the  defendant  to  api)ear  before  the  justice,  at  a  place  specified  therein,  to 
answer  tho  complaint  of  the  plaintiff  in  a  civil  action.  Where  the  summons 
ia  accompanied  with  an  order  to  arrest  the  defendant,  it  must  be  made 
returnable  immediately  upon  the  arrest  of  the  defendant,  within  tweWe 
days  after  the  day  when  it  was  iss'ued ;  in  every  other  cape,  it  must 
be  returnable  at  -a  time  therein  specified,  not  less  than  six  nor  more  than 
twelve  days  arter  the  day  when  it  was  issued.  « 

§  2878.  Personal  service  of  the  summons  mnst  be  made  by  deliyering  a 
copy  thereof  to  the  defendant ;  except  where  it  is  specially  prescribed  in 
this  chapter  that  personal  service  may  be  made  by  delivering  a  copy 
to  another  person.  Where  service  of  a  summons  is  personal,  it  must  bis 
made  at  least  six  days  before  the  time  of  appearance  specified  therein ; 
except  where  it  is  accompanied  with  an  order  of  arrest. 

§  2879.  Where  the  defendant  to  be  served  is  a  corporation,  the  sum- 
mons may  be  personally  served  upon  it,  by  delivering  a  copy  thereof  to  an 
officer  or  person,  to  whom  a  copy  of  the  summons  in  an  action,  brought 
against  the  dorporation  in  the  supreme  court,  might  be  delivered,  as  pre- 
scribed in  sections  four  hundred  and  thirty-one  and  four  hundred  and  thirty- 
two  of  this  act;  or,  to  any  director  or  trustee  of  the  corporation,  by  what- 
ever official  title  he  is  called. 

§  2880.  Where  the  defendant  to  be  served  is  a  domestic  rliilroad*  corpo- 
ration, and  no  officer  thereof  resides  in  the  county,  to  whom  a  copy  of  the 
summons  may  be  delivered,  as  prescribed  in  the  last  section,  it  may  be 
personally  served,  by  delivering  a  copy  thereof  to  a  looal  superintendent  of 
repairs,  freight  agent,  agent  to  sell  tiokots,  or  station  keeper  of  the  corpo- 
ration, residing  in '  the  county ;  unlebs,  ai  least  thirty  days  before  it  was 
issued,  the  corporation  had  filed^  in  the  office  of  the  clerk  of  the  county,  a 
written  instrument,  designating  a  person  residing  in  the  county,  upon  whom 
l^rocess  to  be  issued  by  a  justice  of  the  peace  against  it,  may  be  served ;  in 
wliich  case,  the  summons  may  be  personally  served  by  delivering  a  copy  to 
the  person  so  designated. 

§  2881.  Where  the  defendant  to  be  served  is  a  corporation,  association, 
partnership,  or  person,  doing  business  in  the  State  as  an  express  company, 
and  no  person  resides  in  the  county  to  whom  a  copy  of  the  summons  may 
be  delivered,  as  prescribed  in  the  foregoing  sections  of  this  article,  it  may 
be  personally  served,  by  delivering  a  copy  thereof  to  any  local  or  general 
agent,  agent  to  receive  freight  or  parcels,  route  agent,  or  messenger  of  the 
defendant,  residing  in  the  county  ;  unless,  at  least  thirty  days  before  it  was 
issued,  the  defendant  had  filed,  in  the  office  of  the  clerk  of  the  county,  a 
written  instrument,  designating  a  person  residing  in  the  county,  upon  whom 
process  to  be  issued  by  a  justice  of  the  peace  against  the  defendant,  may 
be  served ;  in  which  case,  the  summons  may  be  personally  served  by 
delivering  a  copy  thereof  to  the  person  so  designated. 

§  2882.  Where  a  person  has  been  designated,  as  prescribed  in  either  of 
the  last  two  sections,  and  the  designation  has  been  revoked,  or  it  appears, 
by  affidavit  or  the  return  of  the  constable,  to  whom  a  summons  has  been 
duly  delivered  for  service,  that  the  person,  designated  is  dead,  or  has  ceased 
to  reside  within  the  county ;  or  that  he  cannot,  after  due  diligence,  be  found 
within  the  county,  so  as  to  deliver  a  copy  of  the  summons  to  biro ;  the 
original  summons,  or  the  second  or  third  summons,  issued  as  prescribed  in 
the  next  section,  may  be  served  as  if  the  designation  had  not  been  made. 
Such  a  designation  may  be  revoked  by  a  writing,  executed  and  filed  in  likft 
manner  as  required  for  the  purpose  of  making  the  designation. 
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I  2883.  Where  it  nppeara,  by  the  return  of  the  confitable,  to  whom  a 
summons  has  been  duly  delivered  for  service,  that  it  was  not  served,  for  y 
any  cause,  a  second  summons  may  be  issued  by  the  same  justice,  in  the  \f 
same  action,  within  twenty  days  after  the  first  summons  was  issued  ;  and, 
upon  the  like  return  thereof,  a  third  summons  may  be  issued,  witiiin  twenty 
days  after  the  second  was  issued.  The  second  or  the  third  Summons,  as 
the  case  may  be,  relates  back  to  the  time  when  the  first  summons  was 
issued ;  and,  with  respect  to  all  proceedinjijs  before  actual  service,  the  ser- 
vice thereof  has  the  same  effect,  as  if  the  first  summons  had  been  season- 
ably served.  For  the  purpose  of  issuing  a  new  summons,  as  prescribed  in 
this  section,  a  previous  summons  may  be  returned  upon  the  sixth,  or  any 
subsequent  day,  before  the  return  day  thereof. 

§  2884.  Where  the  plaintiff  is  ignorant  of  the  name,  or  part  of  the  name 
of  a  defendant,  that  defendant  may  be  designated  in  the  summons,  and  in 
any  other  process  or  proceeding  in  the  action,  by  a  fictitious  name,  or  by  so 
mach  of  his  name  as  is  known,  adding  a  description,  identifying  the  person 
intended.  The  person  bo  designated  must  thereupon  be  regarded  as 
a  defendant  in  the  action,  and  as  sufficiently  described  therein  for  all  pur- 
poses. When  his  name,  or  the  remainder  of  his  name,  becomes  known,  the 
justice,  before  whom  the  action  is  pending,  must  amend  the  proceedings 
already  taken  by  the  insertion  of  the  true  or  full  name,  in  place  of  the  ficti- 
tious -  name,  or  part  of  a  name;  and  all  subsequent  proceedings  roust  be 
taken  under  the  name  so  inserted. 

^  28&6>  A  constable,  who  serves  a  summons,  must,  at  or  before  the  time 
when  the  same  is  returnable,  make  and  deliver  to  the  justice  a  written 
return  thereof,  under  his  hand,  stating  the  time  when,  and  the  manner  in  vS 
which,  be  served  it.  A  constable  who  fails  seasonably  to  serve  a  summons, 
delivered  to  him  for  service,  must  make  a  written  return  thereof  under  his 
hand,  stating  that  it  was  not  served,  and  the  reason  why  he  failed  to  serve 
it. 

ARTICLE  SECOND. 

Appearance  of  Parties. 

S  8886.  Parties  may  appear  in  person       %  8890.  Aathority    of    attorney  ;    how 
or  by  attorney.  proved. 

8887.  Guardian   ad  litem  for   infant  2891.  Plaintiff  to  prove  his  case. 

plainHff.  8888.  Defendant  may  offer  to  compro- 

8888.  Id.;  for  infant  defendant.  mise  ;  proceedings  thereupon. 
8880.  When  constable,  etc.,  may  not         2808.  Justice  to  wait  one  hour. 

act  as  attorney. 

§  2886.  A  party  to  an  action  before  a  justice  of  the  peaace,  who  is  of 
full  age,  may  appear  and  prosecute  or  defend  the  same,  in  person  or  by 
attorney,  at  bis  election,  unless  he  has  beeu  judicially  declared  to  be  incom- 
petent to  manage  his  affairs. 

§  2887.  Before  a  summons  is  issued  in  behalf  of,  or  an  issue  is  joined 
without  summons  by,  an  infant  plaintiff,  the  justice  must  appoint  a  com- 
petent and  responsible  person,  nominated  by  the  plaintiff  or  his  general 
guardian,  to  appear  as  his  guardian  for  the  purpose  of  the  action.  The 
written  consent  of  the  person  so  appointed  must  be  filed  with  the  justice, 
before  his  appointment.  The  guardian  so  appointed  is  responsible  for  the 
costs. 

g  2888.  After  the  service  and  return  of  a  summons  against  an  infant 
defendant,  no  other  proceeding  shall  be  taken  in  the  action,  until  a  person 
has  been  appointed  to  appear  as  his  guardian  for  the  purpose  of  the  action« 
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Upon  the  nomination  of  tho  defcuiiant,  the  justice  tuttst  appoint  a  proper 
person  for  that  purpose.  If  the  defendant  does  not  appear  upon  the  return 
of  the  summons,  or  if  he  neglects  or  refuses  to  nominate,  the  justice  may, 
on  the  application  of  the  plaintiff,  appoint  any  proper  person  as  his  guar- 
dian. The  v^i^ten  consent  of  the  person,  so  appointed,  must  bo  filed  with 
the  justice  before  his  appointment.  The  guardian  so  appointed  is  not 
responsible  for  any  costs. 

g  2889,  Subject  to  the  provisions  of  sections  sixty-three  and  sixty-four 
of  this  act,  any  person,  other  than  the  constable  who  served  the  summons 
or  the  venire,  or  the  law  partner  or  clerk  of  the  justice,  may  be  the  attorney 
for  a  party  to  an  action  before  a  justice  of  the  peace. 

/     §  2890.  The  attorney's  authority  may  be  conferred  orally  or  in  writing ; 
I  but  the  justice  shall  not  suffer  a  person  to  appear  as  an  attorney,  unless  his 

L authority  is  admitted  by  the  adverse  party,  or  proved  by  the  affidavit  or 
oral  testimony  of  himself,  or  another. 
§  2891.  If  a  defendant  fails  to  aopear  and  answer,  the  plaintiff  cannot 
recover  without  proving  bis  case. 

§  2892.  Except  in  an  action  to  recover  a  chattel,  the  defendant  may, 
upon  the  return  of  the  sumnons  and  before  answeriug,  file  with  the  justice 
a  written  offer  to  allow  judgment  to  be  taken  against  him  for  a  sum  therein 
specified,  with  costs.  If  there  are  two  or  more  defendants,  and  the  action 
can  be  severed,  a  like  offer  may  be  made  by  one  or  more  of  the  defendants, 
against  whom  a  separate  judgment  may  be  taken.  If  the  plaintiff  there- 
upon, before  taking  any  other  proceeding'in  the  action,  files  with  thie  justice 
a  written  acceptance  of  the  offer,  the  justice  must  render  judgment  accord- 
ingly. If  an  acceptance  is  not  filed,  the  offer  cannot  be  given  in  evidence 
upou  the  trial ;  but,  if  the  plaintiff  fails  to  obtain  a  more  favorable  judg- 
nlent,  he  cannot  recover  costs  fix>m  the  tim^  of  the  offisr,  and  mast  pay  the 
defendant's  costs  from  that  time. 

§  2893.  Upon  the  return  of  a  summons  duly  served,  the  justice  must 
wait  one  hour,  after  the  time  specified  therein  for  its  return,  unless  the 
parties  sooner  appear. 

ARTICLE  THIRD. 

OR]>tE  OF   AaREST. 

I  2894.  Order  of  arrest ;  io  what  cases       §  2900.  Constable  to  keep  defendant  ia 

it  may  be  jfranted.  cuetedf . 

S895.  Id.;  in  what  actions.  2901.  Moriom  to  discharge  from  arrest 

2896.  Id.;  upon  what  papers.  S902.  Bffect  of  diecbaigmg  defendant. 

2897.  Id.;  its  contents.  2903.  When  plaintiff  ihast  prove  ex- 
2896.  Baty  of  constable.  trinsic  facts. 

2890.  Return.   When  plaintiff  notiled  2904.  Privilege  from  arrest, 

must  appear. 

g  2894.  At  the  time  when  the  summons  is  issued,  in  an  action  ffpecified 
in  the  next  section,  the  justice  who  issues  the  summons  must,  upon  the 
application  of  the  plaintiff,  and  upon  compliance  by  him  with  tlie  provis- 
ions of  this  article,  grant  an  order  for  the  arrest-of  the  defendant,  in  either 
uf  the  following  cases  : 

1.  Where  the  defendant  to  be  arrested  is  not  a  resident  of  the  county. 

2.  Where  the  plaintiff  is  not  a  resident  of  the  county ;  or,  if  there  art 
two  or  more  plaintiffs,  where  all  are  nou-residents   thereof. 

f  Whfere  it  appears  to  the  satisfaction  of  the  justice,  by  the  affidavit  of 
thA  plaintiff  or  another  person,  that  the  defendant  is  about  to  depart  from 
thf  county,  with  intent  not  to  return  thereto.     "~ 
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Bat  such  an  order  cannot  be  granted,  where  the  dofendaTit,  against  whom 
it  13  applied  for,  is  a  female. 

§  2895.  An  order  of  arrest  shall  not  be  granted,  except  where  the  action 
is  brought  for  one  or  more  of  the  following  causes : 

1.  To  recover  a  fine  or  penalty. 

2.  To  recover  damages  fur  a  personal  injury,  of  which  a  justice  of  the 
peace  has  jurisdiction  ;  an  injury  to  property,  including  the  wrongful  tak 
ing,  detention,  or  conversion  of  personal  pi-operty ;  misconduct  or  neglect 
in  oflBce,  or  in  a  professional  employment ;  frnud  ;  or  deceit.  But  this  sub- 
division does  not  apply  to  a  claim  for  damages  in  an  action  to  recover  a 
chattel. 

8.  To  recover  for  money  received,  or  to  recover  a  chattel ;  where 
it  appears  that  tHe  money  was  received,  or  that  the  chattel  was  embezzled 
or  fraudulently  misapplied,  by  a  public  officer,  or  by  an  attorney,  solicitor, 
or  counsellor,  or  by  an  officer  or  agent  of  a  corporation  or  |)anking  associa- 
tion, in  the  course  of   his  employment ;  or  by  a  factor,  agent,  broker,  or 

other  person  in  a  fiduciary  capacity. 

• 

g  2896.  Where  it  appears  to  the  justice,  by  the  affidavit  of  th,e  plaintiff 
or  another  person,  that  a  sufficient  cause  of  action  exists,  against  the  defen> 
dant,  and  that  the  case  is  wiihin  the  provisions  of  the  last  two  sections,  he 
must  grant  the  order  of  arrest.  But  before  granting  it,  he  must  require  a 
written  undertaking  to  the  defendant,  on  the  part  of  the  plaintiff,  with  one 
or  more  sureties,  approved  by  the  justice,  to  the  effect  that,  if  the  defend- 
ant recovers  judgment,  the  plaintiff  will  pay  all  costs  which  may  be 
awarded  to  the  defendant,  and  all  damap^es  which  he  may  sustam  by 
reason  of  the  arrest,  not  exceeding  the  sum  specified  in  the  undertaking, 
which  must  be  at  least  one  hundred  dollars. 

§  2897.  The  order  must  be  subscribed  by  the  justice  and  indorsed  upon 
or  attached  to  the  summons.  It  must  briefiy  recite  the  ground  of  arrest  ; 
and  it  must  direct  the  constable,  who  serves  the  summons,  to  arrest  the 
defendant;  to  bring  him  forthwith  before  the  justice:  and  to  notify  the 
plaintiff  of  the  arrest,  if  he  can  do  so  with  reasonable  dihgence. 

§  W9B.  The  constable  must,  at  the  time  of  serving  the  aummons, 
execute  the  prd/^r  of  qrrest.  by  arresting  the  defendant,  and  taking  him 
forthwith  liefore  the  justice.  If  the  justice  is  absent,  or  unable  to  try  the 
action,  the  constable  must  fort  with  take  the  defendant  before  another  jus> 
tice  of  the  same  town  or  city ;  who  must  take  cognizance  of  the  action,  and 
proceed  therein,  as  if  the  summons  bad  been  issued,  and  the  order  of  arrest 
bad  been  gi^anted,  by  him. 

§  2899.  The  constable,  executing  the  order  of  arrest,  must  forthwith 
deliver  to  the  justice  the  order,  and  a  written  return  thereto,  under  his  hand, 
stating  the  manner  in  which  he  has  executed  it,  and  either  that  he  has 
notified  the  plaintiff,  or  that,  he  could  not  do  so,  with  reasonable  diligence. 
If  he  returns  that  he  has  notified  the  plaintiff,  the  latter  must  appear  within 
one  hour  after  the  defendant  is  brought  before  the  justice  ;  otherwise  judg- 
ment of  nonsuit  must  be  rendered  against  him. 

.|^  2900.  The  constable  executing  the  order,  or  another  constable,  by 
direction  of  the  justice,  must  keep  the  defendant  in  custody,  until  he  is 
discharged  by  the  order  of  the  justice,  or  judgment  is  rendered  in  his  favor ; 
but  the  detention  shall  npt,  in  any  case,  exceed  twelve  hours  from  the  time 
fhw   thp  d^fcacl{\nt   is   brought  Ijefore  the  justice  j  uqVss,  withiu   th«t 
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time,  a  venire  is  issued,  or  the  trial  of  the  action  is  commenced,  or  unleu 
either  is  delayed  with  the  express  assent  of  the  defendant. 

g  2901.  A  defendant,  arrested  as  prescribed  in  this  article,  may,  withoat 
notice,  upon  the  appearance  of  the  plaintiff  before  the  justice,  or  at  any 
time  afterwards  before  judgment,  upon  two  days'  notice  given  personally  tio 
the  plaintifif,  or  to  his  a^ent  or  attorney  who  appeared  for  him  before  the 
justice,  apply  to  the  justice  for  an  order,  discharging  him  from  the  arrest. 
The  application  may  be  founded  upon  the  papers  upon  which  the  order  of 
arrest  was  granted,  and  upon  the  complaint,  if  it  has  been  made.  The  jus- 
tice must  grant  the  application,  where  it  appears  that  the  case  is  not  wiihin 
the  provisions  of  sections  two  thoudund  eight  hundred  and  ninety-four  and 
two  thousand  eight  hundred  and  ninety-five  of  this  act.  The  justice  must 
also,  upon  the  defendant's  application,  grant  an  order  discharging  him  from 
arrest,  if  the  plaintiff  fails  to  take  out,  from  the  justice,  an  execution  upon 
a  judgment  in  his  favor,  before  the  expiration  of  one  hour  after  he  is 
entitled  thereto. 

§  2902.  The  discharge  of  the  defendant  from  arrest,  before  judgment, 
as  prescribed  in  the  last  section,  or  in  section  two  thousand  nine  hundred 
and  sixty-three  of  this  act,  does  not  affect  the  jurisdiction  of  the  justice 
over  the  action,  whieh  must  proceed,  as  if  it  had  been  commenced  in  the 
ordinary  manner.  His  discharge  from  arrest,  after  judgment,  as  prescribed 
in  the  last  section,  does  not  affect  the  execution. 

§  2903.  Where  an  order  of  arrest  has  been  granted  and  executed,  in  a 
case  specified  in  subdivision  third  of  section  two  thousand  eight  hundred 
and  niuty-five  of  this  act,  the  plaintiff  cannot  recover  upon  a  default,  and 
the  defendant  is  entitled  to  judgment  upon  a  trial,  unless  the  plaintiff 
establishes  all  the  matters  of  fact,  which  are  required,  by  that  subdivision, 
to  entitle  him  to  an  order  of  arrest. 

§  2904.  This  article  does  not  abridge  or  otherwise  affect  a  privilege  from 
arrest  given  by  law,  or  a  right  of  action  for  the  breach  thereof.  A  priv- 
ileged  person  is  entitled  to  be  disharged  from  arrest,  by  the  order  of  tha 
juetice  before  whom  he  is  brought,  upon  proof,  by  affidavit,  of  the  facts 
entitling  him  to  a  discharge ;  or  he  may  apply  for  and  obtain  an  order  for 
his  discharge,  as  prescribed  in  section  five  hundred  and  sixty-four  of 
this  act. 

ARTICLE  FOURTH. 

Attachiuht  of  Propbbtt. 


I  2905.  In  what  actions,  warrant  of  at- 
tachment may  be  granted. 

2900.  What  mae>t  b6  shown  to  procure 
a  M-arrant. 

8907.  Warrant ;  form  and  contents 
thereof. 

2908.  Undertaking. 

3909.  Warrant ;  how  executed. 

2910.  Service  .of  summons  and  war- 

rant npon  defendant. 

2911.  Undertaking  by  defendant ;  re- 

delivery to  him. 


I  2912.  Claim  by  third  person ;   bund 
and  delivery  thereupon. 

2913.  Actioaupon  bond.    . 

2914.  When  defendant  may  prosecute 

bond. 

2915.  Return  of  wurant. 

2916.  Hotion  to  vacate  or  modify  war- 

rant, etc. 

2917.  Effect  of  vacating  warrant. 

2918.  Proceed insa  where  summons noi 

personally  served. 


§  2905.  In  an  action  brought  before  a  justice  of  the  peace  a  warrant  of 
attachment  against  the  property  of  one  or  more  defendants  must  be  granted 
upon  the  application  of  the  plaintiff,  as  prescribed  in  this  article,  where  the 
action  is  brought  upon  a  judgment,  or  to  recover  for  one  or  more  of  tbf 
following  causes ; 
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1.  Breach  of  a  contract,  express  or  implied.  ^ 

2.  Wrongful  conrersipn  of  personal  property. 

8.  Any  other  injury  to  personal  property,  in  consequence  of  negligence, 
fraud,  or  other  misconduct. 

§  2906.  To  entitle  the  plaintiff  to  such  a  warrant,  he  must  show,  by 
affidavit,  to  the  satisfaction  of  the  justice  as  follows : 

1.  That  a  sufficient  cause  of  action  exists  against  the  defendant,    td 
recover  damages  for  one  or  more  of  the  causes  specified  in  the  la.st  section. 
If  the  action  is  upon  a  judgment,  or  to  recover  for  breach  of  a  contract, 
the  affidavit  roust  show  that  the  plaintiff  is  entitled  to  recover  a  sum  stated^ 
therein,  over  and  aboTe  all  counterclaims  known  to  him^  ^ 

2.  That  the  defendant  is  either  a  foreign  corporation  ;  or  not  a  resident 
of  the  State :  or,  if  the  defendant  is  a  natural  person,  and  a  resident  of  the 
State,  that  he  has  departed,  or  is  about  to  depart,  from  the  county  where 
he  last  resided,  with  intent  to  defraud  his  creditors,  or  (o  avoid  the  service 
of  a  summons,  or  keeps  himself  concealed^  with  the  like  intent;  or  if  t\\& 
defendant  is  a  natural  person,  or  a  domestic  corporation,  that  he  or  it  has 
removed,  or  is  about  to  remove,  property  from  the  county  where  the  defend- 
ant being  a  natural  person  last  resided^  or,  being  a  corporation,  last  kept 
its  principal  office,  or  from  the  county  in  which  the  action  is  brought,  with 
intent  to  defraud  his  or  its  creditors,  or  has  assigned,  disposed  of,  or  ^ 
secreted,  or  is  about  to  assign,  dispose  of,  or  secrete,  property,  with  the 
like  intent ;  or  that  the  defendant,  being  a  natural   person  of  full  age,  and 

a  resident  of  the  State,  has  been  continuously  without  the  United  States  for 
the  space  of  six  months  or  more,  immediately  before  the  application,  and 
either  that  he  has  not  made  a  designation  of  a  person,  upon  whom  to  serve 
a  summons  in  his  behalf,  as  prescribed  in  section  four  hundred  and  thirty 
of  this  act,  or  that  service  upon  the  person  so  designated  cannot  be  made, 
with  due  diligence,  in  the  county  where  the  person  making  the  designation 
resides. 

The  affidavit  must  be  filed  with  the  justice,  when  the  warrant  is  granted. 

g  2907.  The  warrant  must  be  granted  by  the  justice  who  issues  the 
Bumaons,  at  the  time  when  the  summons  is  issued ;  and  it  must  be  indorsed 
thereupon,  or  annexed  thereto.  It  must  be  subscribed  by  the  justice,  and 
must  briefly  recite  the  ground  of  the  attachment.  It  must  require  the  con- 
stable, to  whom  the  summons  is  delivered,  to  attach,  on  or  before  a  day 
specified  therein,  which  must  be  at  least  ajx  days  before  the  return  day  of 
the  summons,  and  safely  to  keep,  as  much  of  the  defendant's  goods  and 
chattels,  within  his  county,  as  will  satisfy  the  plaintiff's  demand,  with  the 
costs  and  expenses,  and  to  make  return  of  his  proceedings  thereon  to  the 
justice,  at  the  time  when  the  summons  is  returnable.  The  amount  of  the 
plaintiff's  demand  must  be  specified  in '  the  warrant,  as  stated  in  the 
affidavit. 

S  2908.  Before  granting  the  warrant,  the  justice  must  require  a  written 
undertaking  to  the  defendant,  on  the  part  of  the  plaintiff,  with  one  or  more 
sureties,  approved  by  the  justice,  to  the  effect  that,  if  the  defendant 
recovers  judgment,  or  the  warrant  of  attachment  is  vacated,  the  plaintiff 
will  pay  all  costs  which  may  be  awarded  to  the  defendant,  and  all  damages 
which  he  may  sustain  by  reason  of  the  attachment,  not  exceeding  the  sum  _  ' 
specified  in  the  undertaking,  which  must  be  at  least  two  hundred  dollars ;  ^ 
and  that  if  the  plaintiff  recovei^  judgment,  he  will  pay  to  the  defendant  all 
money  received  by  him  from  property  taken  by  virtue  of  the  warrant  of 
attachment,  or  upon  any  bond  given  therefor,  over  and  above  the  amount  of 
th«  jadgment,  and  interest  thereupon. 
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§  2909.  The  constable,  to  whom  the  warrant  of  uttachment  is  ielivered, 
toust  execute  it  at  least  six  days  before  the  return  day  of  the  summons,  by 
levying  upon  and  taking  into  hid  custody  so  much  of  the  goods  and  chattels 
Of  the  defendant,  not  exempt  from  levy  and  sale  by  virtue  of  an  executioUi 
including  money  and  bank-notes,  WL!ch  he  finds  within  his  county,  as  will 
Satisfy  the  plaintiff's  demand,  with  the  costs  and  expenses.  He  must  safely 
keep  the  property  attached,  to  be  disposed  of  as  prescribed  in  this  article, 
and  must  immWiately  make  an  inventory  thereof,  stating  therein  the  esti- 
mated value  of  each  item  or  article. 

^  2910;  The  icoustable  must,  immediately  after  making  the  invefntory, 
iinci  at  least  sil  dajrs  before  the  return  day  of  the  summons^  serve  the  sum* 
bons,  together  with  the  warrant  of  attachment  and  inventory,  upon  the 
defendant,  bj  delivering  to  him  personally  a  copy  of  each,  if  he  can,  with 
i^easonable  diligence^  be  found  within  the  county;  or,  if  he  cannot  be  so 
ifound,  by  leaving  a  copy  of  each,  certified  by  the  constable,  at  the  last  place 
t>f  residence  of  the  defendant  in  the  county,  with  a  person  of  suitable  age 
and  discretion  ;  or,  if  such  a  person  cannot  be  found  there,  by  posting  it  on 
the  outer  door,  and  also  depositing  another  copy  in  the  nearest  post-office, 
inclosed  in  a  sealed  post-paid  wrapper,  directed  to  the  defendant  at  his 
residence ;  or,  if  the  defendant  has  no  place  of  residence  in  the  county,  by 
delivering  it  to  the  person  in  whose  possession  the  property  attached  is 
found. 

§  2911.  The  defendant,  or  his  attorney  or  agent  in  his  behalf,  may,  at 
any  time  before  judgment  is  rendered  in  the  action,  execute  and  deliver  to 
the  constable  an  undertaking,  to  the  plaintiff,  in  a  stim  specified  therein,  at 
least  twice  the  value  of  the  property  attached,  as  stated  in  the  inventory  ; 
with  one  or  more  sureties,  approved  by  the  constable,  or  by  the  justice  who 
issued  the  warrant ;  ahd  to  the  effect  that,  if  judgment  id  rendered  against 
the  defendant,  and  an  execution  is  iosueU  thereupon,  within  six  months 
after  the  giving  of  the  undertaking,  the  property  attached  shall  be  produced 
to  satisfy  the  execution.  Thereupon  the  consUble  must  re-deliver  the  prop- 
erty to  the  defendant. 

§  2912.  If  a  person,  not  a  party  to  the  action,  claims  any  property 
attached,  which  is  not  reclaimed  by  the  defendant,  as  pi  escribed  in  the  last 
section,  he  may,  at  any  time  after  the  seizure,  and  before  execution  is 
issued  upon  a  judgment  renderecf  in  the  action,  execute  and  file  with  the 
justice,  a  boiid  to  the  plaintiff,  with  one  or  more  sureties,  approved  by  the 
constable  or  by  the  justice ;  in  a  penalty  at  least  twice  the  value  of  the 
property  claimed  ;  and  conditioned  that,  in  an  action  upon  the  bond,  to  be 
commenced  within  three  months  thereafter,  the  claimant  will  establish  that 
he  waB  the  general  OAvner  of  the  property  claimed,  at  the  time  of  the 
seizure ;  or,  if  he  fails  so  to  do,  that  he  will  pay  to  the  plaintiff  the  value 
thereof,  with  interest.  The  coristkble  must  thereupon  deliver  the  property 
claimed  to  the  claimant. 

g  2913.  A  judgment  for  the  plaintiff,  in  an  action  upon  a  bond,  giver*  as 
prescribed  in  the  last  sec^tion,  must  award  to  him  the  value  of  the  property 
seized  and  delivered  to  the  claimant,  with  interest  thereupon  from  the  time 
of  the  delivery.  If  the  amount  so  recovered  exceeds  the  amount,  which 
the  plaintiff  recovers,  in  the  action  in  which  the  warrant  of  attachment  was 
issued,  he  is  liable  to  the  defendant  in  that  action  for  the  excess. 

§  2914.  If  the  warrant  of  attachment  is  vacated  or  annulled,  the  defend- 
ant may  maintain  an  action,  upon  the  bond  specified  in  the  last  two  seo- 
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lions,  In  bis  own  name,  in  the  same  manner  and  with  the  like  effect,  as  tli« 
plaintiff  might  have  done,  if  the  warrant  hud  remained  in  full  force. 

§  2915.  The  constable  executing  the  warrant  of  attachment  must,  at 
the  time  when  and  place  where  it  is  returnable,  make  a  return  thereto, 
unclei'  his  hand,  stating  all  his  proceedings  thei'eapon.  He  must  deliver  to 
the  justice,  with  the  return,  each  bond  or  undertaking  delivered  to  him, 
pursuant  to  any  of  the  foregoing  provisions  of  this  article,  and  a  certified 
copy  of  the  inventory  of  the  property  attached.  The  return  inusfc  state  i)\9 
manner  in  which  the  warrant  and  inventory  were  served,  and,  if  they  were 
served  otherwise  than  by  delivering  a  copy  thereof  to  the  defendant  per- 
sonally, the  reason  therefor,  and  the  name  of  the  person  to  whom  the  copy 
was  delivered,  unless  his  name  is  unknown  to  the  constable ;  in  which  case, 
the  reCurn  must  describe  him  so  as  to.  identify  him,  as  nearly  as  may  be. 

§  2916.  A  defendant,  whose  property  has  been  attached,  may,  upon  the 
return  of  the  summons,  apply  to  the  justice,  who  issued  the  warrant  of 
attachnacnt,  to  vacate  or  modify  it,  or  to  increase  the  plaintiff ^s  security. 
Such  an  application  may  be  founded  upon  the  papers  upon  which  the  war- 
rant was  granted ;  or  upon  proof,  by  ajffidavit,  on  the  part  of  the  defend- 
ant ;  or  upon  both.  If  it  is  founded  upon  proof  on  the  part  of  the  defend- 
ant, it  may  be  opposed  by  new  proof,  by  afi^davit,  upon  the  part  of  thie 
plaintiff,  tending  to  sustain  any  ground  for  the  attachment,  recited  in  the 
warrant,  but  no  other.  The  justice  may,  upon  the  Teturn  of  the  sum- 
mons,  or  at  any  oiher  time  to  which  the  action  is  adjourned,  vacate  the 
warrant  of  attachment  upon  his  own  motion,  if  be  deems  the  papers,  upon 
which  it  was  granted,  insufficient  to  authorize  it. 

§  2917.  Vacating  Ihe  warrant  of  attachment  does  not  affect  the  juris- 
diction of  the  justice  to  hear  and  determine  the  action,  where  the  defend- 
ant has  appeared  generally  in  the  action ;  or  where  the  summons  was  per- 
sonally served  upon  him  ;  or  wbere  judgment  may  be  taken  against  him,  as 
being  indebted  jointly  with  another  defendant,  who  has  be^n  thus  sum- 
moned or  has  thus  appeared.  In  every  other  case,  the  justice,  who  vacates 
a  warrant  of  attachment  against  the  property  of  a  defendant,  must  dismiss 
the  action  as  to  him. 

§  2918.  Where  the  defendant  has  not  appeared,  and  the  summons  has 
not  been  personally  served  upon  him,  and  property  of  the  defendant  has 
been  duly  attached  by  virtue  of  a  warrant,  which  has  not  been  vacated,  the 
justice  must  proceed  to  hear  and  determine  the  action ;  but,  in  an  action 
subsequently  brought,  the  judgment  is  only  presumptive  evidence  of 
indebtechiess,  and  the  defendant  is  not  barred  from  any  counterclaim 
against  the  plaintiff.  The  execution,  issued  upon  a  judgment  so  rendered, 
must  require  the  constable  to  satisfy  it  out  of  the  property  so  attached, 
without  containing  a  direction  to  satisfy  it  out  of  any  other  property. 

ARTICLE  FIFTH- 

RfiPLEYIN. 

I  9919.  When  action  for  a  chattel  may  ties  :  proceedings  therepn. 

be  brought.  {  2925.  Defcnaant  may  reclaim  chattel ; 

29^0.  Plaintiff  m&y  procure  replevin  ;  proceedings  thereon. 

aj^davit  and  undertaking.  2926.  Juijtiiicatiou  of  sureties. 

2921    Requisition.  2927.  When  and  to  whom  constable 

8983.  Id.;  how  ezecated.    Service  of  *                mast  deliver  chattel. 

BummonB,  etc.  2928.  Penalty  for  wrong  delivexy  by 

U88.  Return  of  constable.  constable. 

9064  Defendant  may  «xcfpt  to  sare-  2990.  Claim  of  title  by  th  rd  person. 
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2960.  Defendant  may  demand  jndg-  2982.  Proceedings  when  snmmons  not 
ment  for  retom.  personaTiy  eeived. 

2081.  Proceedings  in  the  action;  ac-  2933.  When  action  not  affected  by 
tion  upon  undertaking.  failure  to  replevy. 

§  2919.  An  action  to  recover  a  chattel,  with  or  without  damages  for 
the  wrongful  taking,  withholding,  or  detention  thereof,  can  be  brought 
before  a  justice  of  the  peace  of  the  county  in  which  the  chattel  is  found,  in 
a  case,  and  subject  to  the  qualifications,  specified  in  sections  1689)  1690, 
1691,  and  1692,  and  subdivision  seventh  of  section  2862  of  this  act. 

§.  2920.  The  plaintiff  may,  at  the  time  when  the  summons  is  issued, 
but  not  afterwards,  require  the  chattel  to  be  replevied,  as  prescribed  in  this 
article.  For  that  purpose,  he  must  deliver  to  the  justice  an  affidavit  and 
an  undertal^ing,  similar,  in  all  respects,  to  the  affidavit  and  undertaking 
required  to  be  delivered  to  a  sheriff,  as  prescribed  in  sections  1695,  1697, 
1699,  an^  1712  of  this  act;  except  that  the  sureties  in  the  undertaking 
must  be  approved  by  the  justice.   , 

§  2921.  Upon  receiving  the  affidavit  and  undertaking,  the  justice  must 
indorse  upon  or  attach  to  the  affidavit  a  written  requisition,  subscribed  by 
him,  requiring  the  constable,  to  whom  the  summons  is  delivered,  to  replevy 
the  property  described  in  the  affidavit,  on  or  before  a  day  specified  in  the 
requisition,  which  must  be  at  least  six  days  before  the  return  day  of  the 
summons.  The  affidavit  and  requisition  must  be  delivered  to  the  constable, 
with  the  summons. 

§  2922.  The  constable  must  execute  the  requisition,  as  a  sheriff  is 
required  to  execute  a  requisition,  in  an  action  brought  to  recover  a  chattel, 
as  .prescribed  in  sections  1700,  1701,  and  1702  of  this  act;*  except  that  he 
must  serve  the  summons,  affidavit,  and  requisition,  within  the  time  and  in 
the  manner  prescribed,  by  section  2910  of  this  act,  for  the  service  of  a  sum- 
mons, warrant  of  attachment,  and  inventory. 

§  2923.  The  constable  must,  on  or  before  the  return  day  of  the  sum- 
mons, make  a  return  to  the  requisition,  under  his  hand,  stating  all  his  pro- 
ceedings thereupon ;  and  file  it,  with  the  affidavit  and  requisition,  with  the 
justice.  The  return  must  state  the  manner  in  which  the  summons,  affi- 
davit, and  requisition  were  served ;  and,  if  they  were  served  otherwise  than 
by  delivering  the  requisite  copies  to  the  defendant  personally,  the  reason 
therefor,  and  the  name  of  the  person  to  whom  the  copies  were  delivered, 
unless  his  name  is  unknown  to  the  constable;  in  which  case,  the  return 
musi  describe  him  so  as  to  identify  him,  as  nearly  as  may  be.  ' 

§  2924.  At  any  time  after  the  chattel  has  been  replevied,  and'  at  least 
two  days  before  the  return  day  of  the  summons,  the  defendant,  unless,  be 
requires  a  return  of  the  chattel,  may  serve  upon  the  plaintiff,  or  upon  the 
constable,  a  written  notice  that  he  excepts  to  the  plaintiff's  sureties ;  other- 
wise he  is  deemed  to  have  waived  all  objections  to  them.  If  such  a  notice 
is  served,  the  sureties  must  justify  upon  the  return  of  the  summons ;  or  the 
plaintiff  must  then  give  a  new  undertaking  to  the  same  effect  as  the  original 
undertaking,  with  other  sureties,  who  must  then  appear  and  justify  befor« 
the  justice. 

§  2926.  At  any  time  before  the  return  day  of  the  summons,  the 
defendant  may,  if  he  does  not  except  to  the  plaintiff's  sureties,  serve 
upon  the  justice  a  notice  that  he  requires  the  return  of  the  chattel  replevied. 
With  the  notice  he  must  deliTcr  to  the  justice  an  affidavit  and  an  under- 
taking, similar,  in  all  respects,  to  those  required  to  be  given  by  a  defendant 
ni>on  reauiring  a  return  of  a  chattel,  as  prescribed  in  sections  one  thounand 
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seven  hundred  and  four  and  one  thousand  seven  hundred  and  twelve  of 
this  act,  omitting  the  provision  in  the  undertaking,  "  or  if  the  action  abates 
in  consequence  of  the  defendant's  death. "  The  sureties  in  the  undertaking 
must  justify  before  the  justice  upon  the  return  of  the  summons.  If  the 
plaintiff  has  slated  separately  in  bis  affidavit  the  value  of  one  or  more  chat- 
tels or  classes  of  chattels,  as  prescribed  in  section  one  thousand  six  hondred 
and  ninety-seven  of  this  act,  the  defendant  may  require  a  delivery  of  part 
of  the  property  replevied,  as  prescribed  in  that  section. 

§  2926.  Except  as  otherwise  expressly  prescribed  in  this  article,  the 
examination  and  qualifications  of  the  sureties,  and  the  allowance  of  the 
undertaking,  upon  a  justification  pursuant  to  either  of  the  last  two  sections, 
must  be  the  same  as  upon  a  justification  of  bail,  as  presci'ibed  in  sections 
five  hundred  and  seventy-nine,  five  hundred  and  eighty,  and  five  hundred 
and  eighty-one  of  this  act,  substituting  the  justice  for  the  judge ;  but  after 
such  allowance,  the  undertaking  must  be  filed  with  the  justice.  The  con- 
stable  is  thereupon  exonerated  from  liability. 

g  2927.  If  the  defendant  neither  excepts  to  the  plaintiff's  sureties,  nor 
requires  the  return  of  the  chattel,  within  the  time  prescribed  for  that  pur- 
pose ;  or  if  he  fails  to  procure  the  allowance  of  his  uudertaking ;  or  if  the 
plaintiff,  after  the  defendant  has  excepted  to  his  sureties,  duly  procures  the 
allowance  of  his  undertaking,  the  constable  must,  except  in  the  case  speci- 
fied in  the  next  section  but  one,  immediately  deliver  the  chattel  to  the 
plaintiff.  If  the  plaintiff,  after  the  defendant  has  excepted  to  his  sureties, 
fails  to  procure  the  allowance  of  his  undertaking  ;  or  if  the  defendant,  after 
be  has  required  the  return  of  ihe  chattel,  procures  the  allowance  of  his 
undertaking,  the  constable  must  immediately  deliver  the  chattel  to  the 
defendant. 

§  2928.  A  constable  who  delivers  to  either  party,  without  the  consent 
of  the  other,  a  chattel  replevied  by  him,  except  as  prescribed  in  the  last 
section,  or,  by  virtue  of  an  execution  issued  upon  a  judgment  in  the  action, 
forfeits  to  the  party  aggrieved  the  sum  of  one  hundred  dollars ;  and  w  also 
liable  to  him  for  all  damages  which  he  sustains  thereby. 

§  2929.  The  provisions,  regulating  the  proceedings,  where  a  person,  not 
a  party,  claims  property  which  has  been  replevied,  and  the  rights  of  such  a 
person,  and  of  the  sheriff,  as  prescribed  in  sections  one  thousand  seven 
hundred  and  nine,  one  thousand  s6ven  hundred  and  ten,  one  thousand 
seven  hundred  and  eleven,  and  one  thousand  seven  hundred  and  twelve  of 
this  act,  apply  to  a  like  case  in  an  action,  brought  as  prescribed  in  this 
article,  substituting  the  constable  for  the  sheriff ;  except  that  service  of  a 
notice  and  of  a  copy  of  the  claimant's  affidavit,  upon  the  plaintiff's  attorney, 
as  ^  prescribed  in  section  one  thousand  seven  hundred  and  nine,  must  be 
made,  either  upon  the  plaintiff  personally,  or  upon  the  attorney  who  appears 
for  him  before  the  justice  ;  and  that  the  sum  specified  in  the  undertaking, 
given  by  the  plaintiff  to  the  constable,  need  not  exceed,  in  any  case,  three 
hundred  dollars. 

§  2930.  Where  a  chattel  has  been  replevied,  and  the  defendant  has  not 
required  the  return  thereof,  pending  the  action,  as  prescribed  in  the  forego- 
ing sections  of  this  article,  he  may,  in  his  answer,  demand  judgment  fpr 
the  return  thereof,  either  with  or  without  damages  for  the  taking,  withhold- 
ing, or  detention. 

^  2931.  Section  1383,  section  1731,  excluding  subdivision  first  thereof, 
and   sections    1722,    1726,    1730,    1732,    1738,    1734,   and   1786   of  thia 
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^ct,  Pub(«tUuting  the  constable  for  the  sheriff,  apply  to  the  proceedings  in 
an  action  in  a  justice's  court  to  recover  a  chattel,  and  to  an  action  against 
the  sureties  in  an  undertaking  given  therein,  except  as  otherwise  speciallf 
prescribed  in  this  chapter. 

§  2932.  Where  the  defendant  does  not  appear,  and  the  summons  ba« 
not  been  personally  served  upon  him,  and  a  chattel,  or  part  of  a  chattel,  to 
recover  which  the  action  is  brought,  has  been  replevied,  and  the  proceed- 
ings thereupon  have  been  duly  taken,  as  prescribed  in  this  article ;  the  Jus- 
tice must  proceed  to  hear  and  determine  the  action,  with  respect  to  that 
chattel  or  part  of  a  chattel ;  or,  if  the  action  is  brought  to  recover  two  or 
more  chattels,  with  respect  to  those  which  have  been  replevied ;  in  like 
manner  and  with  like  effect,  as  if  the  aummous  had  been  personally 
served. 

§  2933.  Where  the  summons  has  been  personally  served  upon  the 
defendant,  or  where  he  appean*,  the  justice  must  proceed  to  hear  and  deter- 
mine the  action,  although  the  plaintiff  has  not  required  the  chattel  to  be 
replevied,  or  the  constable  has  not  been  able  to  replevy  it. 

TITLE  in. 

Pleadings  ;  including  counter  claims  ^  and  proceedings  upori  answer  of  title, 

I  2934.  When  issue  to  he  joined.  §  2948.  The  h-st  peciion  qoalifled. 

2935.  PleadLD|^f<.  2949.  Judgment  upon  counterclaim. 

2936.  Complaint.  2950.  Judgment   when  accoantB  ex- 
297r.  What  causes  of  action  may  be  ceed  $400. 

joined.  2951.  Answer  of  title. 

2988.  Answer.  ^52.  Undertaking  thereupon. 

2939.  Demurrer.  2^.  In  what  court  ueW  action  to  b4 
HMO.  General  rules  of  pleading.  brought. 

2941.  Account,  or  instrument  for  pay-  2954.  When  action  before  justice  to 

ment  of  money.  be  discontinued. 

2942.  Court  may  require  items  to  be  2955.  Effect  of  failure  to  give  under- 

exhibited.     ,  taking. 

2943.  Immaterial  variance  to  be  dis-  2956.  When  title  comes  in  question  on 

regarded.  plaintiff's  own  showing. 

2944.  Amendment  of  pleadings.  2957.  Pleadings   fn  new  action.    Un- 

2945.  Counterclaims.  dortaking  before  justice,  whea 

2946.  Id.;  where  executor  or  trustee  applicable. 

is  a  party.  2058.  Answer  of  title  as  to  one  of  eev- 

2947.  Consequence  of  neglect  to  plead  eral  causes  of  action. 

counterclaim. 

§  2934.  At  the  place,  and  witliin  j^ne  hour  after  the  time,  specified  in 
the  summons  for  the  return  thereof ;  or,  where  an  order  of  arrest  is  granted 
and  executed,  within  twelve  iiours  after  the  defendant  is  brought  before  the 
justice;  or,  where  no  summons  is  issued,  at  the  time  when  the  parties 
voluntarily  appear  to  join  issue,  the  pleadings  of  the  parties  jnust  be  made, 
and  issue  must  be  joined.  Where  both  parties  appear  upon  the  return  of 
the  summons,  an  issue  must  be  joined  before  an  adjournment  is  had,  except 
when  the  defendant  refuses  or  neglects  to  plead, 

§  2936.  The  pleadings  in  a  justice's  court  are: 

1.  The  plaintiff's  complaint. 

2.  The  defendant's  answer. 

8.  The  defendant's  demurrer  to  tli^  complaint,  or  to  one  or  more  distinct 
causes  of  action,  separately  stated  therein. 

4.  The  plaintiff's  demurrer  to  one  or  more  counterclaims  stated  in  the 
answer. 

\        %  2936.  The  ctHnplaint  must  state,  in  a  plain  and  direct  mannei,  th« 
^    facts  constituting  the  cause  of  action. 
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g  2937.  The  plaintiff  ttiay  unite,  in  the  satli^  dotn plaint,  two  or  more 
causes  of  action,  where  they  all  arise  out  of 

1.  The  same  transaction,  or  transactions  connected  with  the  same  subject 
of  action ;  or 

2.  Contract,  express  or  implied :  or 

8.  Personal  injuries,  and  injuries  to  property,  or  either. 

But  it  must  appear,  upon  the  face  of  the  complaint,  that  all  the  causes 
of  action  so  united  belong  to  one  of  the  foregoing  subdiyisions  of  this  sec* 
tion  ;  that  they  are  consistent  with  each  other;  that  they  require  the  same 
judgment ;  and,  except  as  otherwise  prescribed  by  law,  that  they  affect  all 
the  parties.  Where  a  cause  of  action,  for  which  a  defendant  might  be 
arrested,  is  united  with  a  cause  of  action,  for  which  he  cannot  be  arrested, 
an  execution  against  the  person  of  the  defendant  cannot  be  issued  upon 
the  judgment.' 

§  2938,  The  answer  may  contain  a  general  denial  of  each  allegation  of 
the  complaint,  or  a  specific  denial  of  one  or  more  of  the  material  allegations 
thereof.  It  may  also  set  forth,  in  a  plain  and  direct  manner,  new  matter, 
constituting  one  or  more  defences  or  counterclaims. 

§  2939.  In  a  cade  specified  in  subdivision  third  or  fourth  of  section  two 
thousand  nine  hundred  and  thirty-five  of  this  act,  a  party  may. demur  to 
the  pleaduig  of  the  adverse  party,  or,  if  it  is  a  complaint,  to  one  or  more 
distinct  and  separate  causes  of  action,  where  it  is  not  sufficiently  explicit  to 
be  understood ;  or  where  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  or  counterclaim,  as  the  case  may  be.  If  the  court  deems 
the  demurrer  well  founded,  it  must  permit  the  pleading:  to  be  amended  ; 
and  if  the  party  fail?  so  to  amend,  the  defective  pleading,  or  part  of  a 
pleading,  demurred  to,  must  be  disregarded.  If  the  court  deems  the 
demurrer  not  well  founded,  it  must  permit  the  party  making  it  to  plead 
over,  at  his  election. 

§  2940.  A  pleading,  except  as  otherwise  prescribed  in  section  two 
thousand  nine  hundred  and  fifty-one  of  this  act,  may  be  oral  or  written.  If 
it  is  oral,  the  substance  thereof  must  be  entered  by  the  justice  in  his  . 
decket-book :  if  it  is  written,  it  must  be  filed  by  him,  and  a  reference  to  it  f 
made  m  his  docket-book.  A  pleading  is  not  required  to  be  in  any  par- 
ticular form  ;  but  it  must  be  so  expressed,  as  to  enable  a  person  of  common 
understanding  to  know  what  is  intended. 

§  2941.  For  the  purpose  of  setting  forth  a  cause  of  action,  defence,  or 
counterclaim,  founded  ppon  an  account,  or  upon  an  in«;trument  for  the  pay- 
ment of  money  only,  it  is  sufficient  foe  the  party  to  deliver  the  instrument,  * 
or  a  copy  of  the  account  to  the  court,  and  to  state  that  there  is  due  to  him 
thereupon,  from  the  adverse  party,  a  specified  sum,  which  he  claims  to 
recover  or  to  set  off. 

g  2942.  The  court  may,  upon  the  request  of  either  party,  made  when 
issue  is  Joined,  require  the  adverse  party  to  exhibit  his  account  or  demand, 
or  to  state  the  nature  thereof,  as  far  as  it  is  in  his  power  so  to  do,  at  that 
or  another  specified  time ;  and  in  case  of  his  default,  it  may  preclude  him 
from  giving  Evidence  of  such  parts  thereof,  as  have  not  been  so  exhibited 
or  stated. 

g  2943.  A  variance,  between  an  allegation  in  a  pleading  and  the  proof. 
must  be  disregarded  as  immaterial,  unless  the  court  is  satisfied  that  the 
adverse  party  has  been  misled  thereby,  to  his  prejudice. 

§  2944.  The  court  must,  upon  application,   allow  a  pleading  to  be 


amended,  at  any  timd  before  the  trial,  or  during  the  trial,  or  upon  appeal^ 
if  substantial  justice  will  be  promoted  thereby.  Where  a  party  amends  hifl 
pleading  after  joinder  of  issue,  or  pleads  over  upon  the  decision  of  a  demur- 
rer, and  it  is  made  to  appear  to  the  satisfaction  of  the  court,  by  oath,  that 
an  adjournment  is  necessary  to  the  adverse  party^  in  consequence  of  the 
amendment  or  pleading  over,  an  adjoin rnment  must  be  granted.  The  court 
may  also,  in  its  discretion,  require,  as  a  condition  of  allowing  an  amend- 
ment, the  payment  of  costs  to  the  adverse  party. 

§  2946.  Sections  five  hundred  and  one  and  five  hundred  and  two  of  this 
act  apply  to  a  counterclaim  in  an  action  brought  in  a  justice's  court ;  except 
that  such  a  counterclaim  cannot  be  interposed,  unless  it  is  of  such  a  nature, 
that  a  justice's  court  has  jurisdiction  of  a  cause  of  action  founded  thereon. 

§  2946.  Sections  five  hundred  and  five  and  five  hundred  and  six  of  this 
act  apply  to  a  counterclaim  in  an  action  against  a  person  sued  in  a  repre- 
sentative capacity,  or  In  favor  of  an  executor  or  administrator,  except  that 
the  defendant  cannot  take  judgment  against  the  plaintiff  upon  a  counter- 
claim, for  a  sum  exceeding  two  hundred  dollars. 

§  2947.  Where  the  defendant,  in  an  action  to  recover  damages  upon  or 
for  breach  of  a  contract,  neglects  to  interpose  a  counterclaim,  consisting  of 
a  cause  of  action  in  his  favor  to  recover  damages  for  a  like  cause,  which 
might  have  been  allowed  to  him  upon  the  trial  of  the  action,  he,  and  every 
person  deriving  title  thereto  through  or  from  him,  are  forever  thereafter 
precluded  from  maintaining  an  action  to  recover  the  same,  or  any  part 
thereof. 

§  2948.  But  the  prohibition  contained  in  the  last  section  does  not  extend 
to  either  of  the  following  cases : 

1.  Where  the'amount  of  the  counterclaim  is  two  hundred  dollars  more 
than  the  judgment  which  the  plaintiff  recovers. 

2.  Where  the  counterclaim  consists  of  a  judgment,  rendered  before  the 
commencement  of  the  action,  in  which  it  might  have  been  interposed. 

3.  Where  the  counterclaim  consists  of  a  claim  for  unliquidated  damages. 

4.  Where  the  counterclaim  consists  of  a  claim,  upon  which  another  action 
was  pending,  at  the  time  when  the  action  was  commenced. 

b.  Where  judgment  is  taken  against  the  defendant,  without  personal  ser- 
vice of  the  summons  upon  him,  or  an  appearance  by  him. 

§  2949.  Where  a  counterclaim  is  established,  which  equals  the  plaintiff's 
demand,  the  judgment  must  be  in  favor  of  the  defendant.  Where  it  is  less 
than  the  plaintiff's  demand,  the  plaintiff  must  have  judgment  for  the  resi- 
due oniy.  Where  it  exceeds  the  plaintiff's  demand,  the  defendant  must 
have  judgment  for  the  excess,  or  so  much  thereof  as  is  due  from  the  plaint- 
iff, unless  it  is  more  than  the  sum  of  two  hundred  dollars.  If  it  is  more 
than  two  hundred  dollars,  or  if  no  partx)f  it  is  due  from  the  plaintiff,  tlie 
justice  must,  at  the  election  of  the  defendant,  either : 

1.  Set  off  so  much  of  the  counterclaim  as  is  sufficient  to  satisfy  the 
plaintiff's  demand,  and  render  judgment  for  the  defendant  for  his  costs;  iu 
which  case,  the  defendant  may  maintain  an  action  for  the  residue ;  or, 

2.  Render  a  judgment  of  discontinuance  with  costs ;  in  which  case,  the 
defendant  may  thereafter  maintain  an  action  for  the  whole. 

Where  part  of  the  excess  is  not  due  from  the  plaintiff,  the  judgment  doen 
not  prejudice  the  defendant's  right  to  recover,  from  another  person,  so 
much  thereof,  as  the  judgment  does  not  cancel. 

§  2960.  Where,   upon  the   trial   of  an  action,  the  sum   total  of  tbt 


aoeoants  of  both  parties,  proved  to  the  satisfactioil  of  ttie  justice,  exceeds 
four  hundred  dollars,  judgment  of  discontinuance  must  be  rendered  ngaiust 
the  plaintiff,  with  costs. 

§  2951.  The  defendant  may,  either  with  or  without  other  matter  of 
defence,  set  forth  in  his  answer  facts,  showing  that  the  title  to  real  prop- 
erty If  ill  come  in  question.  Such  an  answer  must  be  in  writing ;  and  it 
must  be  signed  by  the  defendant,  or  his  attorney  or  agent,  and  delivered  to 
the  justice.  The  justice  must,  thereupon,  countersign  the  answer,  and 
deliver  it  to  the  plaintiff. 

§  2952.  In  the  case  specified  in  the  last  section,  the  defendant  must  also 
deliver  to'the  justice,  with  the  answer,  a  written  undertaking,  executed  by 
one  or  more  sureties,  approved  by  the  justice ;  to  the  eflfect  that,  if  the 
plaintiff,  within  twenty  days  thereafter,  deposits  with  the  justice  a  sum"- 
mons  and  complaint  in  a  new  action,  for  the  same  cause,  to  be  brought  in 
the  proper  court,  as  prescribed  in  the  next  section,  the  defendant  will, 
within  twenty  days  after  the  deposit,  give  a  written  admission  of  the  ser- 
vice thereof.  Where  the  defendant  was  arrested  in  the  action  before  the 
justice,  the  undertaking  must  further  provide,  that  he  will,  at  all  times,  ren- 
der himself  amenable  to  any  mandate,  which  may  be  issued  to  enforce  a 
final  judgment  in  the  action  so  to  be  brought.  If  the  defendant  fails  to 
comply  with  the  undertaking,  the.  sureties  are  liable  thereupon,  to  an 
amount  not  exceeding  two  hundred  dollars. 

§  2963.  The  court  in  which  a  new  action  is  to  be  brought  as  prescribed 
in  the  last  section,  in  the  supreme  court,  or  the  county  court  of  the  justice's 
county,  at  the  plaintilTs  election ;  except  that,  where  the  justice  is  a  justice 
of  the  peace  of  the  city  of  Buffalo,  it  is  the  superior  court  of  Buffalo. 

%  2954.  ITpon  the  delivery  of  tlie  undertaking  to  the  justice,  the  action 
before  him  is  discontinued,  and  each  party  must  pay  his  own  costs.  The 
costs  so  paid  by  either  party  must  be  allowed  to  him,  if  he  recovers  costs  in 
the  new  action,  to  be  brought  as  prescribed  in  the  last  two  sections.  If  the 
plaintiff  fails  to  deposit  with  the  justice  a  summons  and  complaint  in  the 
new  action,  before  the  expiration  of  twenty  days  after  the  delivery  of  the 
undertaking,  the  defendant  may  maintain  an  action  against  the  plaintiff  to 
recover  his  costs  before  the  justice. 

§  2956.  If  the  undertaking  is  not  delivered  to  the  justice,  he  has  juris- 
diction of  the  action,  and  must  proceed  therein;  and  the  defendant  is  pre- 
cluded, in  his  defence,  from  drawing  the  title  in  question. 

g  2966.  If,  however,  it  appears,  upon  the  trial,  from  the  plaintiff's  own 
showing,  that  the  title  to  real  property  is  in  question,  and  the  title  is  dis- 
puted by  the  defendant,  the  justice  must  dismiss  the  complaint)  with  costs, 
and  render  judgment  against  the  plaintiff  accordingly. 

§  2957.  In  the  new  action,  to  be  brought  after  an  action  before  a  justice 
is  discontinued,  by  the  delivery  of  an  answer  and  an  undertaking,  as  pre> 
soribed  in  the  last  six  sections  of  this  act,  the  plaintiff  must  complain  for 
the  same  cause  of  action  only,  upon  which  he  relied  before  the  justice ;  and 
the  defendant's  answer  must  set  up  the  same  defence  only,  which  he  made 
before  the  justice.  If  the  action  is  to  recover  a  chattel,  which  was 
replevied  in  the  justice^s  court,  each  undertaking,  given  in  the  justice's 
ctTurt,  continues  to  be  valid  in,  and  is  applicable  to,  the  new  action. 

§  2958.  Where,  in  an  action  before  a  justice,  the  plaintiff  has  two  or 
more  causen  of  action^  and  the  defence,  that  the  ti^^e  to  real  property  w'li 
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come  in  question,  is  interposed  as  to  one  or  more,  but  not  as  to  all  of  tiiea ; 
the  defendant  may  deliver  an  answer  and  undertaking  as  prescribed  in  sec- 
tions two  thousand  nine  hundred  and  fiftj-one  and  two  thousand  nine  hnnd- 
red  and  fifty-two  of  this  act,  with  respect  to  this  cause  or  causes' of  action 
•nly,  in  which  title  will  so  come  in  question.  Whereupon  the  justice  must 
discontinue  the  action  as  to  those  causes  of  action  only ;  the  plaintiff  may 
commence  a  new  action  therefor  in  the  proper  court ;  and  the  original  action 
must  proceed  as  to  the  other  causes. 

TITLE  IV. 
Proceedings  between  the  joinder  of  iseiie  and  the  tried, 

Artiolb  1.  Adjoamments. 

2.  Compelling  the  attendance  of  a  wltnem. 
8.  CammiBfiion  to  take  testimony. 

ARTICLE  FIRST. 
Adjournments. 

%  8159.  Adioamment  by  jaetice.  f  .2064.  When    defondaBt   to    be    dto- 

SMO.  Adjoaramcnt  on  application  of  charged. 

piaintiil.  2965.  Sabeeqaent  adjoamments. 

2961.  Aoloiirnment  on  application  of  2966.  Jastice  may  impose  conditiona 

aefendaut.  upon  adjonrnment. 

2962.  Id.;  undertaking  thereupon.  2967.  Adjournment  when  warrant  t« 

2963.  Undertaking    to  .procure    dis-  attach  absent  witness  is  ia- 

charge  of  defendant  from  cos-  eaed. 

tody.  2968.  Adjournment    not   to    exceed 

ninety  days. 

§  2959.  At  the  time  of  the  return  of  a  summons,  or  of  the  joinder  of 
issue  without  process,  but  at  no  other  time,  the  justice  may,  in  his  discre- 
tion and  upon  his  own  motion,  adjourn  the  trial  of  the  action  not  more 
than  eight  days,  unless  the  defendant  has  been  arrested ;  in  which  case,  no 
Buch  adjournment  shall  be  made. 

§  2960.  At  the  time  of  the  return  of  a  summons,  or  of  the  joinder  of 
issue  without  process,  the  justice  must,  upon  the  application  of  the  plaint- 
iff,  adjourn  the  trial  of  the  action,  not  more  than  eight  days,  to  a  time 
fixed  by  the  justice.  But  such  an  adjournment  shall  not  be  granted  unless 
the  plaintiff  or  his  attorney,  if  required  by  the  defendant,  makes  oath  that 
the  plaintiff  cannot,  for  want  of  some  material  testimony  or  witness,  speci- 
fied by  him,  safely  proceed  to  trial. 

§  2961.  At  the  time  of  the  joinder  of  issue,  the  Justice  must,  upon  the 
application  of  the  defendant,  adjourn  the  trial  of  the  action,  upon  bis  com- 
plying with  the  following  requirements : 

1 .  The  defendant  or  his  attorney  must,  if  required  by  the  plaintifF,  or  by 
llie  justice,  make  oath  that  he  verily  believes  that  the  defendant  has  a 
good  defence  to  the  action,  and  that  he  cannot  safely  proceed  die  trial,  for 
want  of  some  material  testimony  or  witness,  specified  by  him. 

2.  If  required  by  the  plaintiff,  and  the  defendant  has  not  been  arrested 
In  the  action,  an  undertaking  must  be  given  to  the  plaintiff  in  behalf  of 
the  defendant,  as  prescribed  in  the  next  section,  fiut  such  an  undertasking 
noed  not  be  given,  where  the  action  is  to  recover  a  chattel. 

Such  an  adjournment  must  be  for  such  a  reasonable  time,  fixed  by  tLe 
Justice,  as  will  enable  the  defendant  to  procure  the  testimony  or  witness. 

g  2962.  The  undertaking  prescribed  in  the  last  section  must  be  executed 
iby  one  or  more  sureties,  approved  by  the  justice ;  and  must  be  to  the  effect 
Hhat,  if  the  plaintiff  recovers  judgment  in  the  action;  and  if,  before  tli* 
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expiration  of  ten  days  after  the  plaintiff  becomes  entitled  to  an  execution 
upon  tlie  judgment,  the  defendant  removes,  secretes,  assigns,  or  in  any  way 
dispQses  of  any  part  of  his  propertj,  liable  to  levy  and  sale  by  virtue  of  an 
oxepution,  except  for  the  necessary  support  of  himself  and  his  faimly,  and 
if  an  execution  upon  the  judgment  is  returned  wholly  or  partly  unsatisfied  ; 
the  sureties  will,  upon  demand,  pay  to  the  plaintiff  the  sum  due  upon  the 
judgment. 

g  2963.  Where  the  defendant  has  been  arrested,  the  trial  must  be 
adjourned  upon  his  application,  upon  the  same  terms,  and  in  the  same  man- 
ner, as  where  he  has  not  been*  arrested  ;  except  that  the  undertaking  pre- 
scribed in  the  last  section  need  not  be  given.  A  defendant,  who  procures 
such  an  adjournment,  must  continue,  during  the  time  of  adjournment,  in 
the  custody  of  the  constable :  unless  he  gives  an  undertaking  to  (he  plaint- 
iff, with  one  or  raoi*e  sureties,  approved  by  the  justice,  to  the  effect  that,  if 
the  plaintiff  recovers  judgment  in  the  action  ;  and  if  an  execution  is  issued 
thereupon  against  the  person  of  the  defendant,  within  ten  days  after  the 
plaintiff  is  entitled  to  the  same ;  and  if  a  return  is  made  thereto,  on  or  after 
the  return  day  thereof,  that  the  defendant  cannot  be  found  ;  the  sureties 
will  pay  to  the  plaintiff  the  amount  due  upon  the  judgment.  If  such  an 
andertaking  is  given,  the  defendant  must  be  discharged  from  custody. 

g  2964.  If  the  trial  of  an  action,  in  which  the  defend^tnt  has  been 
arrested,  is  adjourned  with  the  consent  of  both  parties,  or  upon  the  applica- 
tion of  the  plaintiff,  the  defendant  must  be  discharged  from  custody. 

§  2966.  The  justice  must,  upon  the  application  of  the  defendant,  grant 
a  second  or  subsequent  adjournment  of  the  trial  of  the  action,  upon  the 
defendant's  giving  security,  if  required,  as  prescribed  in  the  foregoing  pro- 
visions of  this  article,  where  he  applies  for  a  first  adjournment  ;  and  upon 
his  proving,  by  his  own  oath  or  otherwise,  to  the  satisfaction  of  the  justice, 
that  he  cannot  safely  proceed  to  trial  for  want  of  sone  material  testimony 
or  witness ;  and  that  he  has  used  due  diligence  to  obtain  the  testimony  or 
witness.  But  if  the  defendant  has  given  an  undertaking  upon  a  former 
adjournment,  a  new  undertaking  need  not  be  given,  unlesd  it  is  required  by 
the  justice,  or  by  the  sureties  in  the  former  undertaking. 

§  2966.  Upon  granting  the  defendant's  application  for  an  adjournment, 
where  the  trial  has  been  once  adjourned,  or  where  the  plaintiff'  is  a  non- 
resident of  the  county,  the  justice  may,  in  his  discretion,  upon  the  plaintiff's 
application,  direct  that  any  witness  on  the  part  of  the  plaintiff,  who  is  in 
tttendance,  be  then  examined  under  oath  before  the  justice.  Thereupon 
«he  testimony  of  the  witness  must  be  reduced  to  writing,  certified  by  the 
justice,  and  retained  by  him ;  to  be  read  upon  the  trial,  with  the  same 
iffect,  and  subject  to  the  same  objections,  as  if  it  was  then  given  orally  by 
\he  witness. 

g  2967.  Where,  upon  a  trial,  a  warrant  of  attachment  is  issued  to  com- 
pel the  attendance  of  a  witness,  who  has  failed  to  appear  in  obedience  to  a 
subpoena,  the  justice  may,  in  his  discretion,  adjourn  the  trial,  for  such  a 
lime  as  he  deems  necessary  for  the  return  of  the  warrant,  not  exceeding 
dve  days. 

g,2|9.68.  T|)e  trial  of  an  action  shall  not  be  adjourned  to  a  time  beyond 
ain^ty  cj^^ys  from  the  joinder  of  issue,  without  the  consent  of  both  parties, 
^^oept  'm  o^e  of  the  follpwing  cases  : 

i.  yi^)ief^  a  vejxire  has  been  (July  issued,  but  a  jury  has  not  been  pro- 
cured, so  that  it  is  necessary  to  issue  a  n«w  venire,  or  to  summon  oqs  of 


562  ATTENDANCE  OF  A^  WITNESS.  §§  2S69-2974 

more  talesmen,  the  triul  may  be  adjourned,  not  more  than  two  days  beyond 
the  ninety  days,  in  order  to  enable  the  jury  to  be  procured. 

2.  Where  a  jury  has  not  been  able  to  agree  upon  a  verdict  and  is  dis- 
charged, the  trial  may  be  adjourned  a  sufficient  time  beyond  the  ninety 
days,  to  enable  a  new  jury  to  be  procured,  as  prescribed  in  title  fifth  of  this 
chapter. 

8.  Where  a  warrant  of  attachment  has  been  issued  to  compel  the  attend- 
ance of  a  witness,  as  prescribed  in  the  last  section,  or  a  warrant  has  been 
issued  to  commit  a  recusant  witness,  as  prescribed  in  title  fifth  of  this 
chapter,  an  adjournment  made  thereupon,  as  prescribed  by  lai^  is  not 
deemed  a  part  of  the  ninety  days. 

ARTICLE  SECOND. 

OOMPELLIMO   THB   ATTENDANCE   OF   A    WifNBSS. 

I  2969.  When  justice  may  issue  sub-  §  2974.  Fine  for  refuting  to  attend,  or 

pcena.  to  testify. 

2970.  Sabpoena ;  how  served.  2975.  Id.;  how  imposed. 

2971.  Warrant  of  attachment  against  2976.  Minute  of  conviction. 

defaulting  witness.  2977.  Execution  thereupon. 

297^.  Id.;  how  executed;  fees  there-  2978.  Money  collected  ;  how  applied. 

upon.  2979.  Defaulting    witness    liable   for 
2973.  Id.;  when  witness  is  in  adjoiii-  damages. 

ing  county. 

§  2969.  A  justice  of  the  peace  may  issue  a  subpoena,  to  compel  a  wit* 
ness  to  attend,  in  the  county  where  the  justice  resides,  or  in  an  adjoining 
county,  but  not  otherwise,  for  the  purpose  of  testifying  upon  the  trial  of  an 
action,  pending  before  himself,  or  before  another  justice.  The  subpoena 
may  require  the  witness,  except  as  otherwise  expressly  prescribed  by  law,  to 
bring  with  him  any  book  or  paper,  relating  to  the  merits  of  the  action. 
But  a  justice  shall  not  issue  a  subpoena  to  compel  the  attendance  of  a  wit- 
ness before  another  justice,  unless  the  person  applying  therefor  proves,  by 
his  own  oath,  or  the  oath  of  another  person,^that  an  action  is  actually  pend- 
ing before  the  other  justice. 

§  2970.  A  subpoena  may  be  served  by  a  constable,  or  by  any  other  per- 
son.  It  must  be  served  by  reading  it,  or  stating  its  contents,  to  the  wit- 
ness, and  by  paying  or  tendering  to  him  his  lawful  fee  for  one  day's 
attendance  as  a  witness.  Where  it  is  served  by  a  constable,  his  return 
thereto,  stating  the  manner  of  service  and  the  sum  paid,  is  presumptive 
evidence  of  the  facts  therein  stated. 

§  2971.  Where  it  is  made  to  appear,  to  the  satisfaction  of  the  justice, 
by  affidavit  or  other  proof,  that  a  person,  duly  subpoenaed  to  attend  before 
him  in  an  action,  has  refused  or  neglected  to  attend  as  a  witness  in 
obedience  to  the  subpoena ;  and  no  just  cause  for  the  neglect  or  refusal  is 
tthown  to  exist;  and  the  party,  in  whose  behalf  the  witne.ss  was  sub- 
poenaed, or  his  attorney,  makes  oath  that'  the  testimony  of  the  witness  is 
material ;  the  justice  must  issue  a  warrant  of  attachment,  directed  gen- 
erally to  any  constable  of  the  county,  for  the^  purpose  of  compelling  the 
attendance  of  the  witness. 

§  2972.  S'lch  a  warrant  of  attachment  must  be  executed  in  the  .same 
manner  as  an  order  of  arrest.  The  fees  of  the  justice  and  constable  for 
issuing  and  serving  it,  must  be  paid  by  the  person  against  whom  it  is 
issued,  unless  he  shows  a  reasonable  excuse,  to  the  satisfaction  of  the  jus- 
tice, for  bis  omission  to  attend;  iq  which  case,  the  party  procuring  the 
warrant  must  pay  them,  and,  if  he  recovers  costs,  the  amount  thereof  most 
be  allowed  to  him  as  part  of  his  costs. 
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§  2973.  Where  the  delinquent  witness  is  within  an  adjoining  coontj, 
the  constable^  to  whom  the  warrant  of  attachment  is  directed,  may  arrest 
the  witness  in  that  county,  and  bring  him  before  the  justice.  The  consta- 
ble, while  he  is  within  the  adjoining  county  for  that  purpose,  has  all  the 
powers  of  a  constable  of  that  county,  with  respect  to  the  warrant  so  issued 
to  him. 

g  2974.  A  person,  duly  subpcsnaed  as  a  witness,  who,  without  a  teason- 
able  excuse,  proved  by  his  oath  or  the  oath  of  another  person,  fails  to 
attend;  or,  attending,  refuses  to  testify;  must  be  fined,  by  the  justice 
before  whom  the  action  is  pending,  for  each  non-attendance  or  ref  usal«  such 
a  sum,  not  less  than  one  dollar  nor  more  than  ten  dollars,  as  the  justice 
thinks  it  reasonable  to  impose  upon  him,  as  a  fine  therefor. 

§  2976.  The  fine  may  be  summarily  imposed  by  the  justice,  upon  the 
application  of  the  party  in  whose  behalf  the  witness  was  subposnaed,  at 
any  time  during  the  trial,  when  the  defaulting  witness  is  present,  and  has 
an  opportunity  to  be  heard.  If  it  is  not  imposed  during  the  trial,  the  jus- 
tice, at  any  time  within  five  days  after  judgment  is  rendered,  must,  upon 
the  application  of  the  party,  issue  a  warrant,  directed  generally  to  any 
constable  of  the  county,  commanding  him  to  arrest  the  defaulting  witness, 
and  to  bring  him  before  the  justice,  at  a  time  and  place  therein  specified, 
the  time  to  be  not  more  than  twelve  days  after  issuing  the  warrant,  to 
show  cause  why  a  fine  should  not  be  imposed  upon  him. 

g  2976.  The  justice  imposing  the  fine  must  enter  in  his  docket-book  a 
minute  of  the  conviction,  of  the  cause  thereof,  of  the  amount  of  the  fine, 
and  of  the  costs.  The  minute  is  deemed  a  judgment  against  the  delinquent, 
in  favor  of  the  officer  to  whom  fines  are  directed  to  be  paid,  by  section  two 
thousand  eight  hundred  and  seventy-five  of  this  act. 

§  2977.  If  the  whole  amount  of  the  fine  and  costs  is  not  forthwith  paid 
to  the  justice,  he  must  issue  an  execution,  directed  generally  to  any  con- 
stable of  the  county,  commanding  the  constable  to  collect  the  sum  remain- 
ing unpaid,  of  the  goods  and  chattels  of  the  delinquent,  within  the  county, 
and,  for  want  thereof,  to  take  him,  and  convey  him  to  the  jail  of  the  county 
there  to  remain  until  he  pays  that  sum,  not  exceeding  thirty  days.  Upon 
the  delinquent  being  committed  to  jail,  the  keeper  thereof  must  keep  him  in 
close  custody  therein,  until  he  is  entitled  to  a  discharge,  as  specified  in  the 
execution. 

§  2978.  The  money  collected  by  virtue  of  the  execution  must  be  forth- 
with paid  by  the  constable  to  the  justice.  The  justice  must,  within  ten 
days  after  he  receives  a  fine,  or  any  part  thereof,  from  the  constable  or  the 
delinquent,  pay  the  money  to  the  officer,  to  whom  the  fines  are  directed  to 
be  paid,  by  section  two  thousand  eight  hundred  and  seventy-five  of  this  act, 
for  the  use  of  the  poor. 

§  2979.  A  person,  subpoenaed  as  prescribed  in  this  article,  who  neglects 
or  refuses  to  obey  the  subpoena,  or  to  testify,  is  also  liable  to  the  party,  in 
whose  behalf  he  was  subpcsnaed,  for  all  damages  which  the  party  giutami 
by  reason  of  his  neglect  or  ref  QsaL 
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ARTICLE  THIRD. 
Commission  to  takb  Tisstimont. 

(  2960.  CommisBion  to  examine  witness  %  S964.  Szecation  and  retnm  of  eom* 
upon  intdrrogatories.  mission. 

2981.  Id.;  orally.  2965.  Receipt  thereof  by  jastice. 

2983.  Wtien  una  liow  granted.  2986.  W^tien  deposition  evidence. 

2068.  Adjournment.  2987.  Powers  of  commisBioii«i;s. 

§  2980.  Where  the  defendant  has  neglected  to  appear  upon  the  retam 
of  a  summons,  or  has  failed  to  answer  the  complaint,  or  where  an  issue  of 
fact  has  been  joined  in  an  action ;  and  it  appears,  by  affidavit,  upon  tht 
application  of  either  party,  that  a  witness,  not  within  the  county  where  tli« 
action  is  pending,  or  an  adjoining  county,  is  material  in  the  prosecution  or 
defence  of  the  action,  the  justice  may  award  a  commission  to  one  or  more 
competent  persons,  authorizing  them,  or  either  of  them,  to  examine  the 
witness  under  oaih,  upon  interrogatories  to  be  settled  by  the  justice,  or  by 
the  written  agreement  of  the  parties,  and  indorsed  upon  or  annexed  to  tba 
commission  ;  to  take  and  certify  the  deposition  of  the  witness ;-  and  to 
return  the  sane  by  mail,  addressed  to  the  justice. 

§  2981.  If  both  parties  expressly  consent,  a  commission  granted  as  pre- 
scribed  in  this  article  may  issue  without  written  interrogatories,,  and  th« 
deposition  may  be  taken  upon  oral  questions.  In  that  case,  section  nine 
hundred  of  this  act  applies  to  the  execution  of  the  commission ;  and  a  cop^ 
of  that  section  must  be  annexed  thereto.  Notice  of  the  time  or  place  of 
the  examination  of  a  .witness,  by  virtue  thereof,  need  not  be  given. 

§  2982.  The  commission  may  be  granted  by  the  justice  without  notice, 
upon  the  application  of  the  plaintiff,  made  at  the  return  of  the  summons, 
or  upon  the  application  of  either  party,  made  at  the  tim«  of  the  joinder  of 
issue.  It  may  also  be  granted  at  any  time  after  the  joinder  of  issue,  upon 
the  appdication  of  either  party,  accompanied  with  proof,  by  affidavit,  that 
six  days'  written  notice  of  the  application  has  been  served  upon  the  adverse 
party,  either  personally,  or  by  service  upon  the  attorney,  who  appeared  for 
him  before  the  justice. 

§  2983.  Where  a  commission  is  granted  upon  the  application  of  the 
plaintiff,  he  is  entitled  to  one  or  more  adjournments  of  the  trial,  as  may  be 
necessary  to  procure  the  commission  to  be  executed  and  returned ;  oot 
exceeding  the  length  of  time  for  which  the  trial  might  be  adjourned  upon 
the  application  of  the  defeudaut. 

g  2984.  The  commission  must  be  executed  and  returned,  as  prescribed 
in  section  nine  hundred  and  one  of  this  act ;  and  a  copy  of  that  seciion 
must  be  annexed  thereto,  except  that  subdivision  sixth  thereof  may  be 
omitted. 

§  2985.  The  justice,  to  whom  the  package  containing  the  commission  is 
transmitted  by  mail,  roust  receive  it  from  the  post>office,  and  .open  |iod  file 
it,  indorsing  thereupon  the  date  of  his  so  doing.  It  must  remain  on  file 
with  him,  until  the  trial ;  but  either  party  is  entitled  to  inspect  it  <m  file, 

g  2986.  Sections  nine  hundred  and  two  and  nine  hundred  and  three  of 
this  act  apply  to  a  commission,  issued  as  prescribed  inHhis  article;  and  to 
the  execution  thereof.  A  deposition  taken  thereunder  may  be  read  in  evi« 
dence  upon  the  trial  by  either  party,  and  has  the  effect  specified  in  section 
nine  hundred  and  eleven  of  this  act. 

%  2987.  Where  the  commission  is  executed  within  the  State,  the  coak- 


missioncr,  or,  if  there  are  two  or  more)  a  majority  of  tti^iii,  have  the  dam* 
pow«r  to  iMue  a  subpoena,  to  swear  a  witness,  and  to  compel  his  atteti<k 
ance,  that  a  jostice  of  the  peace  faas^  la  an  action  pending  before  him. 

TITLE  V. 

Trial  and  its  ijicidents, 

i  S968.  Effect  of  failure  of  defendant  to  $  3001.  Witness  refasing  to  be  iwonif 

appear.  etc.    Warrant  thereupon. 

2969.  When  justice  to   try  issue    of  8002.  Contents  of  warrant ;  iiupri8on<> 

faet  ment  of  recnsant  witness. 

SWO- When*  jary   trial  maybe  de-  8003.  Adjomrnnjent  therenpotL 

manded,  9004.  Ex  jparte  affidavit;  when  evi.* 

2991.  Venire.  _^   ^  dence. 

2992.  Id.;    In    action    between    two  8005.  Competency   of  witness;   how 

towns  etc.  determined. 

2998.  Delivery',  execution,  and  return  3006.  Constoble  to  keep  Jury  ;    hii 

of  venire.  oath. 

2994.  Ballots  ;  how  prepared.  8007.  Rendition  of  verdict ;  plalntiil 
2996.  Drawing  jury.  need  not  be  called. 

2996.  Talesman.  9006.  Jury  when  to  be  discharged  :• 

2997.  New  venire.  ^^^  ^  new  venire.  .  ,    ,^ 

2998.  Juror's  oath.  8009.  Fine  to  be  imposed  on  dofanlt- 

2999.  Jury  to  hear  proofs.  ing  juror. 
8000.  Witness's  oath. 

§  2988.  Where  the  defendant  maizes  defaalt  ia  appearing  or  pleading, 
upon  the  retnrn  of  a  summons,  which  has  be^  duly  served  as  prescribed  in 
this  chapter,  the  justice  must  hear  the  allegations  and  proofs  of  the  plaint^ 
iff,  and  render  judgment  according  to  law  and  equity,  as  the  very  right  ol 
the  case  appears. 

§  2989.  Where  an  issue  of  fact  has  been  joined,  if  neither  party 
demands  a  trial  by  jury,-  the  justice  must  try  the  issue,  hear  the  allega- 
tions and  proofs  of  the  parties,  and  render  judgment  as  prescribed  in  the 
last  section. 

§  2990.  lam'd  1889.]  At  tbe  time  when  an  issne  of  fact  is  joined 
either  party  may  demand  a  trial  by  jury,  and  unless  so  demanded  at 
the  joining  of  issue  a  jury  trial  is  waived.  And  (for  tJie  purpose  of 
obtaining  such  a  jury)  the  town  clerk  of  every  town  in  this  state  shall, 
within  ten  days  after  this  act  shall  take  e^Eect,  deliver  f  )  each  of  the 
justices  of  the  peace  in  his  town  a  certified  copy  of  tho  list  filled  with 
him,  in  pursuance  of  section  1,037  of  this  code,  and  he  shall  also 
deliver  to  each  of  said  justices  a  certified  copy  of  any  such  list  here- 
after filed  with  him,  within  ten  days  after  the  same  shall  be  so  filed. 
The  town  clerk  id  entitled  to  a  fee  of  one  dollar  for  each  copy  of  said 
list  so  delivered.  Jj^  town  clerk  who  shall  neglect  to  deliver  a  copy 
.of  the  list  to  each  o^ne  justices  of  the  town  within  tixe  time  above 
prescribed,  shall  forfeit  ten  dollars  for  each  failure,  to  be  sued  for  and 
reoovered  by  the  overseers  of  the  poor  of  said  town  for  the  use  of  the 
poor  of  said  town 

§  2991.  [am'd  1889.]  When  a  trial  by  jury  is  duly  ddfiianded,  the 
justice  must  forthwith  openly  draw  twelve  ballots  from  a  box  or  other 
receptacle  containing  the  names  of  the  persons  who  are  returned  as- 
jurors  of  the  town  to  the  courts  of  record  of  the  county  upon  Uie  last, 
list  thereof  received  by  him  from  the  town  cferk  as  jurors  to  attend 
and  try  said  cause,  on  a  day  to  which  the  cause  shall  then  be  adjourned 
by  him,  not  more  than  eight  days  from  the  joining  of  issue,  unless  the 
parties  consent  to  a  longer  adjournment,  which  consent  shall  be- 


566a  TRIAL.  ^  §§2593-2695 

entered  in  the  justice's  minntes.  The  ballots  shall  be  of  the  same 
desoription  as  those  prescribed  in  section  2,994  of  this  act,  but  they 
may  be,  or  may  previonsly  have  been  prepared  by  a  justice,  if  a 
person  "whose  name  is  thus  drawn,  in  the  judgment  of  the  justice, 
resides  more  than  three  miles  fifom  the  place  of  trial  the  justice  may 
set  aside  such  juror,  and  he  may  excuse  any  juror  who  comes  within 
the  provisions  of  section  1,033  of  this  code,  and  in  either  case  draw 
another  ballot,  and  continue  to  do  so  until  twelve  are  drawn.  After 
the  adjournment  of  the  court,  at  which  a  jury  trial  has  been  had,  the 
justice  must  deposit  the  ballot  containiug  the  names  of  those  who 
attended  and  served,  in  another  box  kept  by  him.  The  ballots  con- 
taining  the  names  of  those  who  did  not  appear  and  serve  must  be 
returned  by  the  justice  to  the  box  from  which  they  were  taken.  If  at 
the  time  of  drawing  jurors  for  the  court  there  is  not  a  sufficient  num- 
ber of  ballots  remaining  in  the  original  box,  the  justice,  upon  drawing 
all  the  ballots  therein,  must  draw  the  necessary  number  from  the 
second  box  coutaining  the  names  of  those  jurors  who  have  before 
served,  as  in  this  section  prescribed,  and  must  continue  to  draw  from 
that  box  until  a  new  list  of  jurors  is  delivered  to  him  by  said  town 
clerk. 

§  2992.  Where  the  action  is  between  two  towns  or  cities,  or  be- 
twe€lki  a  town  and  a  city,  the  venire  must  direct  the  constable  to  notify 
twelve  men  of  the  county,  who  are  qualified  and  not  exempt,  as  pre- 
scribed in  the  last  sectiou,  and  who  are  not  interested  in  the  matter  at 
issue,  to  form  a  jury  for  the  trial  of  the  action. 

§  2998.  [am!d  1889.]  The  justice  must  insert  the  names  of  the 
jurors  so  drawn,  in  a  venire  and  deliver  or  cause  it  to  be  delivered  to  a 
constable  of  the  county  disinterestea  between  the  parties.  The  con- 
stable must,  at  least  three  days  before  the  day  therein  stated,  notify 
each  of  the  persons  whose  names  have  been  therein  inserted,  by  read- 
ing it  or  stating  the  substance  thereof  to  the  person  so  served.  Bnt 
the  service  shall  not  be  afiected  by  the  constable's  failure  after  dil- 
igent search,  to  find  any  of  the  persons  so  named.  The  constable 
must  make  his  return  upon  the  venire,  certifying  that  he  has  so  per- 
sonally served  it  upon  each  of  the  jurors  whose  names  are  therein  in- 
serted, or  if  any  we^e  not  served,  stating  the  reason  for  such  omission. 
Any  constable  making  a  fals3  return  upon  such  venire  is  guilty  of  a  mis- 
demeanor. Any  person  so  served  and  not  attending  at  the  time  and 
place  to  which  the  cause  was  so  adjourned,  is  guilty  of  a  contempt  of 
court,  punishable  by  a  fine  hot  exceeding  ten  dollars,  which  the  justice 
may  impose  forthwith  by  an  entry  in  his  minutes  of  the  imposition  of 
such  fine,  to  be  collected  by  execution  issued  by^b  justice  as  upon  a 
judgment,  with  costs  of  the  levy,  and  which  fine  shall  be  paid  over  to 
the  use  of  the  poor  of  the  county  by  the  justice,  but  upon  the  pre- 
sentation of  a  reasonable  and  sufficient  excuse  by  or  on  behalf  of  the 
person  so  fined,  the  justice  may,  at  any  time,  remit  such  fine,  or  any 
part  thereof. 

§  2994.  For  the  purpose  of  procuring  a  jury  to  try  the  action,  the 
justice  must  prepare,  or  cause  to  be  prepared,  ballots,  uniform,  as  nearly 
as  may  be,  in  appearance,  by  writing  the  name  of  each  person  returned, 
who  attends,  upon  a  separate  piece  of  paper.  The  coTistable,  in  the 
presence  of  the  justice,  must  roll  up  or  fold  each  ballot  in  the  same 
manner,  as  nearly  as  may  be,  so  as  to  resemble  the  others,  and  so  that 
the  name  is  not  visible.  The  ballots  must  be  deposited  in  a  box,  or 
other  convenient  receptacle. 
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§  2995.  [arrCd  1889.]  The  jastice  xunBt  then  openly  draw  out  one 
after  another  six  of  the  ballots.  If  a  person  whose  name  is  drawn  id 
ohalleDged  and  set  aside,  or  is  excused,  another  ballot  mnst  be  drawn, 
and  so  on  sacoessively,  until  the  required  number  of  jurors  is  obtained. 
The  parties  may  elect  to  try  the  cause  by  a  less  number  than  six  jurors, 
at  any  time  before  a  witness  is  sworn.  The  persons  so  selected  as 
herein  provided,  constitute  the  jury  to  try  the  action. 

§3996,  [om'd  1889.]  If  a  sufficient  number  of  competent  jurors 
do  not  attend,  the  justice  shall  issue  an  attachment  against  all  default- 
ing jurors,  and  shsdl  place  the  same  in-  the  hands  of  the  officer  who 
summoned  the  same,  commanding  hinr  forth  with  to  attach  such  jurors 
and  to  bring  them  before  him  at  a  time  specified  not  more  than  thirty- 
six  hours  thereafter,  to  which  the  cause  must  be  adjourned.  The 
juror  or  jurors  so  attached  shall,  in  addition  to  the  fine  specified  in 
section  2,993  of  this  act,  be  required  to  pay  the  expense  of  tiie  attach- 
ment and  service  thereof ;  which  shall  be  the  officer's  fees,  together 
with  oil  necessary  expense  incurred  by  him  in  serving  said  attachment, 
to  be  audited  and  fixed,  to  be  enforced  in  the  same  manner,  and 
when  collected  to  be  paid  to  the  officer  or  the  party  who  has  paid  the 
same.  Any  person  so  attached  and  disobeying  or  resisting  the  service 
of  said  attachment  is  guilty  of  a  misdemeanor. 

§  2997,  [am'd  1889. ]•  If  the  constable  to  whom  the  venire  is  deliv- 
ered does  not  return  it  as  required  thereby,  or  if  a  full  jury,  drawn  as 
prescribed  in  the  foregoing  sections  of  this  title,  cannot  be  obtained, 
the  justice  must,  in  case  the  venire  is  not  returned,  proceed  to  draw  an- 
other jury,  and  in  case  a  full  jury  is  not  obtained,  he  must  proceed  to 
then  double  the  number  of  jnrors  required  to  complete  the  jury,  in 
the  manner  prescribed  in  the  foregoing  Bections,  which  shall  be  sum- 
moned in  like  manner,  as  the  first  jury,  and  he  must  continue  to  do  so 
till  a  jury  is  obtained. 

g  2998.  The  justice  must  administer  an  oath  or  affirmation  to  each  juror, 
well  and  truly  to  try  the  matter  in  difference  between  — —  , 

plaintiff,  and ,defendant,  and,   unless   discharged  by 

the  justice,  a  true  verdict  to  give,  according  to  the  evidence. 

§  2999.  After  the  jurors  have  been  duly  sworn,  they  must  sit  together, 
and  hear  the  allegations  and  proofs  of  the  parties,  which  must  be  made 
publicly,  in  their  presence. 

§  3000.  A  person  offered  as  a  witness,  roast,  before  any  testimony  is 
given  by  him,  be  duly  sworn  or  affirmed,  to  the  effect  that  the  evidence 

which  he  shall  give,  relating  to  the  matter  in  difference  between , 

plaintiff,  and ,  defendant,  shall  be  the  truth,  the  whole 

truth,  and  nothing  but  the  truth. 

^  3001.  Where  a  witness,  attending  before  a  justice  in  an  action,  refuses 
to  be  sworn  or  affirmed  in  the  form  prescribed  by  law ;  or  to  answer  a  per- 
tinent and  proper  question ;  or  neglects  or  refuses  to  produce  a  book  or 
paper  which  lie  has  been  duly  subpoenaed  to  produce,  as  prescribed  in  sec- 
tion two  thousand  nine  hundred  and  sixty-nine  of  this  act,  or  duly  required 
to  produce  by  an  order,  made  as  prescribed  in  section  eight  hundred  and 
^ixty-seven  of  this  act ;  and  the  party,  at  whose  instance  he  attended,  makes 
oath  that  the  testimony  of  the  witness,  or  that  the  book  or  paper,  is  so  far 
material,  that  without  it  he  cannot  safely  proceed  with  the  trial  of  the 
action,  the  justice  ma^,  by  warrant,  commit  the  witqess  to  the  jail  of  th9 
county, 
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§  3002.  The  wai  rant  must  specify  the  cause  for  which  it  is  iseued.  If 
it  is  issued  for  refusing  to  answer  a  question,  the  question  must  be  specified 
therein  ;  if  for  neglecting  or  refusing  to  produce  a  b|g^or  paper,  the  samfi 
must  be  described  with  conrenieiit  certainty.  The  VRsant  witness  must 
be  closely  confined,  by  virtue  of  the  warrant,  until  he  submits  to  be  sworn 
or  affirmed,  or  to  answer,  or  to  produce  the  book  or  paper  required,  a0  the 
case  may  be ;  or  is  otherwise  discharged  according  to  law. 

§  3003.  The  justice  must  thereupon,  from  time  to  time,  at  the  request 
of  the  party  in  whose  behalf  the  witness  attended,  adjourn  the  trial,  until 
the  witness  testifies,  or  produces  the  book  or  paper  required,  or  dies,  or 
becomes  a  lunatic^  or  is  discharged  according  to  law. 

"§  3004.  An  ex  parte  affidavit, shall  not  be  received  in  evidence  upon  a 
trial,  without  the  consent  of  both  parties,  except  in  a  case  where  it 
is  specially  allowed  by  law. 

§  3006.  An  objection  to  the  competency  of  a  witness  must  be  tried  and 
determined  by  the  justice.  Where  the  ground  of  the  objection  depends 
upon  a  matter  of  fact,  evidence  may  be  given  thereupon,  as  upon  any  other 
question  of  fact ;  except  that,  if  th^  witness  is  examined  thereupon  by  the 
party  objecting,  no  other  testimony  shall  be  received  from  either  party  as  to 
his  competency.  , 

§  3006.  After  hearing  the  allegations  and  proofs,  the  jury  must  be  kept 
together  in  a  private  and  convenient  place,  under  the  charge  of  a  constable, 
until  they  all  agree  upon  their  verdict ;  and,  for  that  purpose,  the  justice 
-^hall  atlminister  to  the  constable  the  following  oath  :  **  You  Swear  in  the 
presence  of  Almijghty  God,  that  you  will,  to  the  utmost  of  your  ability,  keep 
the  persons  sworn  as  jurors  upon  this  trial  together,  in  a  private  and  con- 
venient place,  without  any  meat  or  drink,  except  such  as  shall  be  ordered 
by  me ;  that  you  will  not  suffer  any  i;omraunication  to  be  made  to  them, 
orally  or  otherwise ;  that  you  will  not  communicate  with  them  yourself, 
orally  or  otherwise,  unless  by  my  order,  or  to  ask  them  whether  they  have 
agreed  upon  their  verdict,  until  they  are  discharged ;  and  that  you  will  not, 
before  they  render  their  verdict,  communicate  to  any  person  the  state  of 
tbeit  deliberations,  or  the  verdict  they  have  agreed  upon." 

§  3007.  When  the  jurors  have  agreed  upon  their  verdict,  they  must 
publicly  deliver  it  to  the  justice,  who  must  enter  it  in  his  docket-book.  It 
is  not  necessary  to  call  the  pkiutitf  before  receiving  the  verdict ;  and  the 
plaintiff  cannot  submit  to  a  nonsuit  or  withdraw  the  action,  after  the  cause 
has  been  committed  to  the  jury. 

g  3008.  Where  the  justice  is  satisfied  that  the  |urors  cannot  agree  upon 
a  verdict,  after  having  been  out  a  reasonable  time,  he  may  discharge  them, 
and  issue  a  new  venire,  returnable  within  forty-eight  hours ;  unless  the  par- 
ties consent,  and  their  consent  is  entered  in  the  justice's  docket-book,  that 
the  justice  may  render  judgment  upon  the  evidence  already  before  him ; 
which  he  may  do  in  that  case. 

g  3009.  A  person  duly  notified  to  attend  as  a  juror,  who  fftils  to  attend 
or,  attending,  refuses  to  serve,  without  a  reasonable  excuse,  proved  by  his 
oath,  or  the  oath  of  another  person,  is  liable  to  the  same  fine,  to  be  imposed 
and  collected,  with  costs,  in  like  manner,  and  applied  to  the  same  use,  as  is 
prescribed  in  article  second  of  title  fourth  of  this  chapter,  with  respect  to 
a  person  subpoenaed  as  a  witness,  and  not  attending,  or  attending  and 
r^f  ttsinjg  tc  testify. 
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§  3010.  A  justice  of  the  peace  may  enter  a  judgment  upon  the  confes- 
sion of  the  defendant,  in  any  case,  where  the  amount  confepsed  does  not 
exceed  the  sum  of  five  hundred  dollars,  with  such  a  stay  of  execution,  i( 
any,  as  is  agreed  npon  by  the  parties  to  the  judgment. 

§  3011.  A  judgment  upon  confession  shall  not  be  rendered,  unless  the 
following  requisites  are' complied  with : 

1.  The  defendant  must  personally  appear  before  the  justice. 

2.  The  confession  must  be  in  writing,  signed  by  the  defendant,  and  filed 
with  the  justice.* 

3.  If  the  judgment  is  confessed  for  a  sum  exceeding  fifty  dollars,  the 
confession  roust  be  accompanied  with  the  affidavit  of  the  defendant  and  o( 
the  plaintiff,  stating  that  the  defendant  is  honestly  and  justly  indebted  to 
the  plaintiff  in  the  sum  specified  therein,  over  and  above  all  just  demands 
which  the  defendant  has  against  the  plaintiff;  and  that  the  confession  is 
not  made  or  taken  with  intent  to  defraud  any  creditor. 

g  3012.  A  judgment  confessed,  otherwise  than  as  prescribed  in  the  last 
■ection,  is  void,  as  against  every  person,  except  a  purchaser  in  good  faith 
of  property,  real  or  personal,  thereunder,  and  the  defendant  making  the 
confession. 

§  3013.  Judgment  of  nonsuit,  with  costs,  must  be  rendered  against  a 
plamtiff  prosecuting  an  action  before  a  justice  of  the  peace,  in  either  of  tlM 
following  cases: 

1.  If  he  discontinues  or  withdraws  the  action. 

2.  If  he  fails  to  appear  within  one  hour  after  the  summons  is  return- 
able, or  within  one  hour  after  the  time  to  which  the  trial  has  been 
adjourned. 

8.  If  he  is  nonsuited  upon  the  trial 

^  3014.  Where  a  verdict,  or  the  decision  of  the  justice  upon  a  trial  with- 
out  a  jury,  is  rendered  in  favor  of  either  party,  the  justice  must  render 
judgment  against  the  adverse  party  in  conformity  thereto,  with  costs,  except 
as  is  otherwise  specially  prescribed  by  law. 

§  3016.  Where  the  plaintiff  is  nonsuited,  or  discontinues  or  withdraws 
the  action ;  or  where  judgment  is  confessed,  or  a  verdict  is  rendered  ;  or 
where,  at  the  close  of  the  trial,  the  defendant  is  in  custcdy  ;  the  justice 
must  forthwith  render  judgment,  and  enter  it  in  his  docket-book.  In  every 
other  ease,  he  must  render  judgment  and  enter  it  in  his  dockf^t^book ,  within 
four  days  after  the  cause  has  l)een  finally  submitted  to  him. 

I  3016.  Where  a  verdict,  or  the  decision  of  the  justice  upon  a  trial  with- 
out a  jury,  is  rendered  in  favor  of  either  party  for  a  sum  of  money,  the 


prevailing  party  may  remit  any  portion  thereof,  and  take  judgment  lor  the 
residue. 

^  3017.  A  justice  of  the  peace  who  readers  a  judgment,  except  in  an 
action  to  recover  a  chattel,  must,  upon  the  application  of  the  party  in 
whose  favor  the  judgment  was  rendered,  and  payment  of  the  fee  therefor, 
deliver  to  him  a  transcript  of  the  judgment.  The  county  clerk  of  the 
county,  in  which  the  judgment  was  rendered,  must,  upon  the  presentation 
of  the  transcript,  and  payment  of  the  fees  therefor,  indorse  thereupon  the 
date  of  its  receipt,  file  it  in  his  office,  and  docket  the  judgment,  as  of  the 
time  of  the  receipt  of  the  transcript,  in  the  book  kept  by  him  for  that 
purpose,  as  prescribed  in  article  third  of  title  first  of  chapter  eleventh  of 
this  act.  Thenceforth  the  judgment  is  deemed  a  judgment  of  the  county 
court  of  that  county,  and  must  be  enforced  accordingly ;  except  that  an 
execution  can  be  issued  thereupon  only  by  the  county  clerk,  as  prescribed 
in  section  three  thousand  and  forty-three  of  this  act,  and  that  the  judg- 
ment is  not  a  lien  upon,  and  cannot  be  enforced  against,  real  property, 
unless  it  is  for  twenty-five  dollars  or  more,  exclusive  of  costs. 

§  3018.  If  the  action,  in  which  the  judgment  is  rendered,  is  one  of  the 
actions  specified  in  subdivision  first  or  second,  of  section  two  thousand 
eight  hundred  and  ninety-five  ^of  this  act,  or  if  an  order  of  arrest  was 
granted,  and  was  executed,  in  a*  case  specified  in  subdivision  third  of  that 
section,  and,  in  either  case,  if  the  defendant  is  a  male  person,  the  justice 
must  insert,  in  each  transcript  given  by  him,  as  prescribed  in  the  last  sec- 
tion, the  words,  **  defendant  liable  to  execution  against  his  person  ";  and  a 
like  note  must  also  be  made  in  the  docket  of  the  judgment,  made  by  the 
county  clerk. 

§  3019.  A  justice  of  the  peace,  who  renders  judgment  for  a  chattel, 
which  has  been  delivered  to  the  unsuccessful  party,  or  for  the  value 
thereof,  in  case  a  return  thereof  cannot  be  had,  must,  where  the  value 
exceeds  twenty-five  dollars,  upon  the  application  of  the  party  in  whose 
favor  the  judgment  was  rendered,  and  payment  of  the  fee  therefor,  deliver 
to  him  a  transcript  of  the  judgment^  stating  the  particulars  thereof.  The 
county  clerk  of  the  county,  in  which  the  judgment  was  rendered,  .must, 
upon  the  presentation  of  the  transcript,  and  payment  of  the  fees  therefor, 
indorse  thereupon  the  date  of  its  receipt,  file  it  in  his  office,  and  docket  the 
judgment,  as  of  the  time  of  the  receipt  of  the  transcript,  In  the  book  kept 
by  him  for  that  purpose,  as  prescribed  in  article  third  of  title  first  of  chap- 
ter eleventh  of  this  act,  and  must  also  enter  in  the  docket  the  particulars 
of  the  judgment,  as  stated  in  the  transcript  of  the  justice.  Thenceforth  the 
judgment  is  deemed  a  judgment  of  the  county  court  of  that  county,  and 
must  be  enforced  accordingly ;  except  that  an  execution  can  be  issued  there- 
upon on|y  by  the  county  clerk,  as  prescribed  in  section  three  thousand  and 
forty-three  of  this  act. 

§  3020.  Where  an  action  is  brought  against  two  or  more  persons,  jointly 
indebted  upon  contract,  and  the  summons  is  served  upon  one  or  more,  but 
not  upon  all  of  them,  if  the  plaintiff  recovers  judgment,  it  must  be  entered 
against  all,  in  the  mode  prescribed  in  section  one  thousand  nine  hundred 
and  thirty-two  of  this  act.  Sections  one  thousand  nine  hundred  and  thirty^ 
three,  one  thousand  nine  hundred  and  thirty-four,  and  one  thousand  nine 
hundred  and  thirty-five  of  this  act  apply  to  such  a  judgment,  and  to  each 
execution  issued  thereupon ;  except  that,  where  the  justice  or  the  county 
clerk  issues  the  execution,  he  must  make  the  indorsement  prescribed  in 
Bection  one  thousand  nine  hundred  and  thu-ty-four  of  this  act. 


g  3021.  The  judtlce  who  gives  a  transcript  of  a  judgment,  taken  u  pre- 
Bcribed  in  the  last  section,  must  distinctly  designate,  in  the  transcript,  each 
defendant  who  was  not  sammoned.  Thereupon  the  clerk,  who  dockets  the 
judgment,  must  make  in  the  docket,  under  or  opposite  the  name  of  each 
defendant  not  summoned,  an  entry,  as  prescribed  in  section  one  thousand 
nine  hundred  and  thirty-six  of  this  act ;  and  the  provisions  of  that  section 
apply  to  the  judgment  so  docketed.  An  action,  upon  a  judgment  so 
docketed,  can  be  maintained  in  a  justice's  coui*t  against  the  defendants 
summoned,  only  in  a  like  case,  and  with  like  effect,  as  if  they  were  the  only 
defendants  in  the  original  action.  An  action  m'by  be  maintained  against 
the  defendants  not  summoned,  as  prescribed  in  section  one  thousand  nine 
hundred  and  thirty-seven  of  this  act,  in  any  court  having  jurisdiction  there- 
of ;  and  the  plaintiff  is  entitled  to  cost?,  upon  recovering  final  judgment 
therein,  where  the  sum  remaining  unpaid  is  twenty-five  dollars  or  more. 

§  3022.  The  clerk,  with  whom  a  transcript  given  by  a  justice  is  filed,  as 
prescribed  in  either  of  the  foregoing  sections  of  this  title,  must  furnish  to 
any  person  applying  therefor,  and  paying  the  fees  allowed  by  law,  one  or 
more  transcripts  of  the  docket  of  the  judgment,  attested  by  his  signature. 
A  county  clerk,  to  whom  Mch  a  transcript  is  presented,  must,  upon  pay- 
ment of  the  fees  therefor,  immediately  file  it,  and  docket  the  judgmeut  in 
the  appropriate  docket-book  kept  in  his  ofilce,  in  like  manner  as  the  judg* 
ment  was  docketed  by  the  first  county  clerk.  The  judgment,  when  docketed 
us  prescribed  in  this  section,  has  the  like  effect,  with  respect  to  the  enforce- 
ment thereof,  or  any  proceedings  thereunder,  or  by  virtue  thereof,  in  the 
county  where  it  was  so  docketed,  as  if  it  was  rendered  by  a  justice  of  the 
peace  of  that  county,  and  docketed  upon  filing  his  transcript ;  except  that 
where  an  application  for  leave -to  issue  «n  execution  is  necessary,  it  must  be 
made  to  the  couuty  court  of  the  county  where  the  judgment  was  rendered* 

g  3023.  A  justice  of  the  peace,  whose  term  of  office  has  expired,  may 
make  a  transcript  of  a  judgment  rendered  by  him,  as  prescribed  in  either  of 
the  foregoing  sections  of  this  title. 

TITLE  VIL 
Sxecittions. 

t  fl034.  When  Justice  may  issae  execa-  %  8035.  Penalty  for  pot  dischai^ging. 

tion.  3036.  Affidavit  a  defence  to  action  for 

9026.  General  reqnitites  of  execution.  escape. 

3026.  £xccntion    upon   Judgment  for  8037.  Diecbart^  not   to  affect  Jndg- 

money.  ment. 

8027.  Renewal  of  execution.  8038.  Execution   upon    judgment    in 

8028.  Property  exempt  from  execn-  action  for  a  chattel. 

tion.  8080.  Action  a^iost  constable  for  not 
9029.  Indorsement  of  levy  ;  notice  of  retiirumg  execution. 

sale.  8040.  Constable  not  to  act  under  exe- 
8030.  Mode  of  levy  and  sale.  cution  after  return  day. 

8081.  Keturn  of  execution.  8041.  Action    against    con8tdble    for 
8032.  Execution  against  the  person  ;  money  collected. 

imprisonment    of    judgment  8D42.  Duty  of  constable  whose  term  of 

debtor.  office  has  expired. 

8038.  When  Jadgment  debtor  to  be  8048.  Execution  upon  jndgment  dock- 

died^rged.  eted  With  county  clerk. 

3034.  Affidavit ;  discharge. 

§  3024.  At  any  time  within  five  years  after  entry  of  a  judgment,  the  jus- 
tice of  the  peace,  who  rendered  it,  being  in  oflQcc,  mffy  issue  an  execution 
thereupon,  unless  it  has  been  docketed  in  the  county  clerk's  office. 

§  3026.  An  execution,  issued  by  a  justice,  must  be  directed  generally  to 
an;  constable  of  the  same  county.     It  must  intelligibly  describe  the  judg* 
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ment,  stating  the  names  of  the  parties  in  whose  fnvor,  and  agaiDSt  whom, 
the  time  when,  and  the  name  of  the  justice  by  whom,  the  judgment  was 
rendered  ;  and  it  must  be  made  returnable  to  the  Justice,  within  sixty  days 
after  its  date. 

g  3026.  An  execution,  issued' uppn  a  judgment  for  a  sum  of  money, 
must  specify,  in  the  body  thereof,  the  sura  recovered,  and  the  sum  actually 
due  upon  the  judgment  at  the  date  of  the  execution ;  and,  except  in  a  case 
where  special  provision  is  otherwise  made  by  law,  it  must,  substantially, 
require  the  constable  to  satisfy  the  judgment,  together  with  his  fees,  out 
of  the  personal  property  of  the  judgment  debtor  within  the  county,  not 
exempt  from  levy  and  sale  by  virtue  of  an  execution ;  and  to  bring  the 
money  before  the  justice,  by  the  return  day  of  the  execution,  to  be  ren- 
dered, by  the  justice,  to  the  party  who  recovered  the  judgment.  If  the 
judgment  was  recovered  against  a  male  person,  in  either  of  the  actions 
specified  in  subdivision  first  or  second  of  section  two  thousaTid  eight  hun- 
dred and  ninety-five  of  this  act ;  or  if  an  order  of  arrest  was  granted,  and 
was  executed,  m  a  c^se  specified  in  subdivision  third  of  tl^it  section,  the 
execution  must  also  command  the  constable,  if  sufficient  personal  property 
cannot  be  found  to  satisfy  the  judgment,  to  arrest  the  judgmenc  debtor,  and 
to  convey  him  to  the  jail  of  the  county,  there  to  remain  Until  he  pays  the 
judgment,  or  is  discharged  according  to  law.  If  the  judgment  wfls  rendered 
ia  an  actton  to  recover  a  penalty  or  forfeiture  given  by  a  statute  of  the 
State,  the  justice  must  indorse  upon  the  execution  a  reference  to  the  stat- 
ute, as  prescribed  in  section  one  thousand  eight  hundred  and  ninety-seven 
of  this  act,  with  respect  to  a  copy  of  the  summons. 

§  3027.  After  the  return,  wholly  or  partly  unsatisfied,  of  an  execution, 
issued  by  a  justice  of  the  peace,  he  may,  from  time  to  time,  within  five 
years  after  the  judgment  was  rendered,  issue  a  new  execution,  or  renew 
the  former  execution.  An  execution  is  renewed  by  a  wriiten  indorsement 
thereupon  to  that  effect,  si^ed  by  the  justice,  and  dated  upon  the  day  when 
it  is  made.  If  part  of  the  execution  has  been  satisfied,  the  indorsement 
must  state  the  sum  remaining  due.  Each  indorsement  renews  the  execution 
for  sixty  days  from  the  date  thereof.  A  justice  whose  term  of  office  has 
expired  may  thus  issue  or  renew  an  execution. 

§  3028.  The  same  personal  property  is  exempt  from  levy  and  sale,  by 
virtue  of  an  execution  issued  by  a  justice  of  the  peace,  which  is  exempt  from 
levy  and  aale,  by  virtue  of  an  execution  issued  out  of  the  supreme  court,  and 
in  the  like  cases,  and  under  tlie  same  circumstances,  as  prescribed  in  sections 
1889,  1390,  1891,  1392,  13.93,  and  1394  of  this  act,  and  the  other  special 
provisions  of  law,  relating  to  such  an  exemption. 

§  302^9-  A  constable,  who  takes  personal  property  into  his  cuatody,  by 
▼irtue  of  an  execution,  must  indorse  upon  the  execution  the  time  of  levying 
npon  it.  He  must  immediately  post  conspicuously,  in  at  least  three  public 
places  of  the  city  or  town,  in  which  the  property  was  taken,  written  or 
printed  notices,  signed  by  him,  describing  the  property,  and  specifying  the 
place,  within  the  same  city  or  town,  where,  and  the  time,  not  less  than  six 
days  after  the  posting,  when,  it  will  be  exposed  for  sale. 

§  3030.  The  provisions  of  sections  one  thousand  three  hundred  and 
eighty-four,  one  thousand  three  hundred  and  eighty-five,  one  thousand  three 
hundred  and  eighty-six,  one  thousand  three  hundred  anil  eighty-seven,  one 
thousand  four  hundred  and  five,  one  thousand  four  hundred  and  nine,  one 
thousand  four  hundred  and  ten,  one  thousand  four  hundred  and  eleven,  one 
thoufand  foi^r  hi)n4t'9d  and  twelve,  and  one  thousand   four  hundred  an^ 
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tweDty-eight  of  this  act,  substituting  the  constable  for  the  sheriff,  apply  to 
and  govern  the  levy  upon  and  sale  of  personal  property,  by  virtue  of  an 
execution  issued  by  a  justice  of  the  peace ;  except  where  a  different  rule  is 
prescribed  in  this  act. 

§  3031.  The  constable  must  return  the  execution  to  the  justice,  and  pay 
to  him  the  amount  of  the  judgment,  with  interest,  or  eo  much  thereof  as  he 
baa  collected ;  returning  the  si.rplus,  if  any,  to  the  person  from  whose  prop- 
erty it  was  collected. 

§  3032.  For  want  of  sufficient  personal  property,  whereon  to  levy,  the 
constable  must,  if  the  execution  requires  it,  arrest  the  judgment  debtor,  and 
convey  him  to  the  jail  of  the  county.  The  keeper  of  the  jail  must  there- 
upon lieep  the  judgment  debtor  in  custody,  in  all  respects  as  if  the  ezeca- 
tion  was  issued  out  of  the  supreme  court,  until  the  judgment  and  the  fees 
of  the  constable  are  paid ;  or  until  the  judgment  debtor  is  thence  dis- 
charged, in  due  course  of  law ;  except  that  if  the  execution  has  an  indorse 
ment,  showing  that  the  judgment  was  rendered  in  an  action  for  a  penalty 
or  forfeiture,  given  by  a  statute  of  the  State,  the  sheriff  shall  not  admit  the 
judgment  debtor  to  the  liberties  of  the  jail. 

§  3033.  [ani'd  1888.]  If  a  person  committed  to  jail  by  virtue  of  an  exe- 
cution issued  by  a  justice  of  the  peace,  or  out  of  the  municipal  court  of 
Buffalo,  or  by  virtue  of  an  execution  issued  by  a  county  clerk  on  a  tran- 
script  of  a  judgment  recovered  before  a  justice  of  the  peace,  or  iu  the  said 
municipal  court  of  Buffalo,  has  a  family  within  the  state  for  which  he  pro- 
vides, he  must  be  discharged,  afte»  remaining  in  custody,  either  with  or 
without  being  admitted  to  the  jail  liberties,  thirty  days  ;«» otherwise  he  must 
be  discharged  after  so  remaining  sixty  days. 

g  3034.  In  order  to  procure  a  discharge,  as  prescribed  in  the  last  sec- 
tion, the  prisoner  must  make,  and  deliver  to  the  sheriff  or  jailor  an  affi- 
davit, stating  the  facts  which  entitle  him  thereto,  according  to  the  provisions 
of  that  section.  Upon  receiving  such  an  affidavit,  the  sheriff  or  jailoi 
must  forthwith  discharge  the  prisoner  from  his  custody.  He  must  there- 
upon deliver  the  affidavit  to  the  olerk  of  the  county,  who  must  file  it  in  his 
office,  without  fee. 

§  3036.  A  sheriff  or  jailor,  who  refuses  to  discharge  the  prisoner,  upon 
receiving  such  an  affidavit,  fv^rfeits  twenty-five  dollars  for  each  day,  during 
which  he  detains  the  prisoner ;  to  be  recovered  by  the  latter,  iu  addition  to 
any  damages,  which  he  sustains  by  reason  of  the  false  imprisonment. 

§  3036.  The  receipt  of  such  an  affidavit  is  a  defence,  to  an  action 
brought  against  the  sheriff  or  jailor,  by  reason  of  the  prisoner's  discharge. 

§  3037.  Notwithstanding  the  discharge  of  a  judgment  debtor,  as  pre- 
scribed in  the  last  four  sections,  the  judgment  remains  valid  as  against  his 
property ;  and  a  new  execution  may  be  issued  accordingly,  as  if  he  had  not 
been  imprisoued. 

§  3038.  In  an  action  for  a  chattel,  the  possession  of  which  has  not  been 
delivered  to  the  prevailing  party,  an  execution,  for  the  delivery  of  the  pos- 
session thereof  to  him,  as  well  as  for  any  damage.^  recovered  by  him,  may 
be  issued  by  tliejuBtice ;  unless  the  judgment  has  been  docketed  in  the 
county  clerk's  office,  as  prescribed  in  title  Sixth  of  this  chapter.  It  must 
be  to  the  same  effect,  and  executed  iu  the  same  manner,  as  a  like  execu- 
tion issued  upon  a  judgment  rendered  in  the  supreme  court;  except  that  it 
must  be  directed  generally  to  any  constable  of  the  county  ;  and  that  the 
direction  ^o  satisfy  a  sum  of  mone^,  out  of  the  property  of  the  judgment 
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debtor,  must  be  in  the  form   prescribed   In  this  title  for  a  like  direction, 
.where  an  execution  is  issued  by  a  justice  of  the  peace,  upon  a  judgment 
for  a  sum  of  money. 

§  3039.  If  a  constable  fails  to  return  an  execution  within  five  days  af lei 
the  return  day  thereof,  the  party,  in  whose  favor  it  was  issued,  may 
recover,  in  an  action  &g^Iij5t  the  ooDstable,  the  amount  of  the  execution,  if 
it  was  issued  upon  a  judgment  ^4*  sum  of  money ;  or  if  it  was  for  the 
delivery  of  the  possession  of  a  chattel,  the  value  of  the  chattel,  as  specified 
in  the  judgment,  together  with  the  damages  and  costs  awarded  tliereby ; 
and,  in  either  case,  with  interest  from  the  time  when  the  judgment  wai 
rendered. 

%  3040.  A  constable  shall  not  levy  upon  or  sell  property,  or  arrest  a 
deiendant,  or  take  possession  of  a  chattel,  by  virtue  of  an  execution,  aftei 
the  time  limited  therein  for  its  return,  aulsss  the  execution  has  been 
renewed ;  nor  shall  be  do  any  act  under  a  reixewed  execution,  after  the 
expiration  of  the  time  for  which  it  has  been  renewed. 

§  3041.  Where  money,  collected  by  a  constaWe  upon  an  execution,  is 
not  paid  over  by  him  according  to  law,  any  person  entitled  thereto  may 
maintain  an  action  in  his  own  name,  upon  the  instrument  of  security  given 
by  the  constable  and  his  sureties ;  and  may  recover  therein  the  sum  so  col 
lected,  with  interest  from  the  time  when  it  was  collected. 

§  3042.  A  constable,  to  whom  an  execution  is  deliKered,  whose  term  of 
office  expires  on  or  before  the  return  day  thereof,  must  'proceed  thereupon 
iti  the  same  manner,  as  if  his  term  of  office  had  not  expired  ;  and  he  and 
his  sureties  are  liable  for  any  neglect  of  duty,  with  respect  to  the  execution ; 
or  for  money  collected  thereunder,  or  for  damages  sustained  by  reason  of 
any  act  done  by  the  constable,  touching  the  execution,  in  the  same  manuer, 
and  to  the  same  extent,  as  if  his  term  of  office  had  not  expired. 

^  3043.  Where  a  judgment,  rendered  by  a  justice  of  the  peace,  haa  been 
docketed  with  a  county  clerk,  upon  the  filing  either  of  a  transcript  from 
the  justice's  docket,  or  of  a  transcript  from  the  clerk's  docket  of  another 
county,  the  execution,  to  be  issued  thereupon  by  the  county  clerk,  must  be 
in  the  tame  form,  and  executed  in  the  same  manner,  ad  an  execution  issued 
upon  a  judgment  of  the  county  court ;  except  as  otherwise  prescribed  in 
lection  one  thousand  three  hundred  and  sixty-seven  of  this  act ;  and  except, 
also,  that,  where  the  judgment  is  for  a  sum  less  than  twenty-five  dollars, 
exclusive  of  costs,  the  direction  to  satisfy  the  judgment  out  of  the  real 
property  of  the  judgment  debtor  must  be  omitted.  In  that  case  the  pro- 
visions of  this  act  relating  to  the  satisfaction  of  an  execution  out  of  the 
Judgment  debtor's  real  property,  are  not  applicable  thereto 

TITLE  VIII. 

Appeals, 
AsencsM  1.  Appeals  generally. 

2.  Appeal  where  a  new  trial  is  not  had  in  the  appellate  court. 
8.  Appeal  for  a  new  trial  in  the  appellate  court. 

ARTICLE  FIRST. 
Appeals  generally. 

I  8044.  Jnstice^s  judgment  reviewed  by  payment  of  costs  and  fee. 

appeal.  S  3048.  Service  of  notice 'upon  respond* 

8045.  Who   may    appeal.      To   what  ent. 

court  appeal  to  be  taken.  8049.  Amendment  when  allowed. 

9040.  Appeal  ;  when  and  how  taken.  8050.  Undertakins:  to  stay  execution 

8047.  Service  of  notice  upon  justice  ;  upon  jadginent. 


574  APPEALS.  Sg  8044-804> 


I  8051.  Proceedings  ;  how  stayed.  |  8057.  Proceedings  wben  emir  in  fact 

805S.  Id.;  when  jQBtice  is  dead,  etc.  is  alleged. 

8068.  Return.  8058.  Restitution  npon  rerersal. 

8064.  Id.;  when  jnstice  has  gone  out  8059.  Setting  off  costs  and  recoTwy. 

of  office.  8060.  Certain  sums  may  be  incloded 
8066.  Fnrther  return  ;  how  compelled.  in  disbnrsements. 

80B6.  Id.;  when  jnstice  is  dead,  etc.  8061.  Jndgment-roll. 

§  3044.  The  only  mode  of  reviewing  a  judgment,  rendered  by  a  justice 
of  the  peace  in  a  civil  action,  is  by  an  appeal,  as  prescribed  in  this  title. 

§  3045.  An  appeal  may  be  taken  by  any  party  aggrieved  by  the  judg- 
ment.  Where  the  judgment  was  rendered  by  a  justice  of  the  peace  of  the 
city  of  Buffalo,  the  appeal  must  be  to  the  superior  court  of  that  city ;  in 
every  other  case,  it  must  be  to  the  county  court  of  the  county  where  the 
judgment  was  rendered. 

§  3046.  [am'd  1882.]  An  appeal  must  be  taken,  within  twenty  days 
after  the  entry  of  the  judgment  in  the  justice's  docket ;  except  that  where 
a  defendant  appeals  from  a  judgment  rendered  in  an  action,  wherein  he  did 
not  appear  and  the  summons  was  not  personally  served  upon  him,  and  the 
appeal  may  be  taken  within  twenty  days  after  personal  service  upon  him 
on  the  part  of  the  plaintiff,  of  written  notice  of  the  entry  of  the  judgment ; 
but  not  after  the  expiration  of  Qve  years  from  the  entry  of  the  judgment. 
An  appeal  is  taken  by  serving  upon  the  justice  by  whom  the  judgment  was 
rendered,  and  upon  the  respondent,  a  written  notice  of  appeal,  subscribed 
either  by  the  appellant  or  by  his  attorney  in  the  appellate  court, 

§  3047.  Service  of  the  notice  of  appeal  upon  the  justice,  must  be  made 
by  delivering  it  to  him  personally,  or  to  his  clerk,  appointed  pursuant  to 
law ;  but  if  the  justice  is  dead,  or  if  neither  he  nor  his  clerk  can,  after 
reasonable  diligence,  be  found  withiu  the  county,  service  of  the  notice  upon 
the  justice  may  be  made,  by  delivering  it  to  the  clerk  of  the  appellate  court. 
Unless  the  justice  is  dead,  the  appellant  must,  at  the  time  of  serving  the 
notice,  pay,  to  the  person  to  whom  it  is  delivered  the  costs  of  the  action, 
included  in  the  judgment,  and  the  sum  of  two  dollars,  as  the  fee  of  the  jus- 
tice for  making  the  return. 

%  3048.  Service  of  the  notice  of  appeal  upon  the  respondent  may  be 
made,  by  delivering  it,  in  any  part  of  the  State,  to  the  respondent  person- 
ally, or  in  one  of  the  following  methods : 

1.  If  the  respondent  is  a  resident  of  the  county,  by  leaving  it  at  his  resi- 
dence, with  a  person  of  suitable  age  and  discretion.  If  he  is  not  a  resident 
of  the  county,  and  the  person  who  appeared  as  his  attorney  upon  the  trial 
is  a  resident  thereof,  it  may  be  served  upon  the  attorney,  eitlier  personally, 
or  by  leaving  it  at  his  residence,  with  a  person  of  suitable  age  and  discre- 
tion. 

2.  If  service  within  the  county  cannot  be  made,  with  due  diligence,  upon 
the  respondent  personally,  or  in  the  method  prescribed  In  the  foregoing 
subdivision,  the  notice  of  appeal  may  be  served  upon  him,  by  delivering  it 
to  the  clerk  of  the  appellate  court. 

§  3049.  Where  the  appellant,  seasonably  and  in  good  faith, 'serves  the 
notice  of  appeal,  upon  either  the  justice  or  the  respondent,  but  omits, 
through  mistake,  inadvertence,  or  excusable  neglect,  to  serve  it  upon  the 
other,  or  to  do* any  other  act  necessary  to  perfect  the  appeal,  the  appellate 
court,  upon  proof  by  affidavit  of  the  facts,  may,  in  its  discretion,  permit  the 
omission  to  bo  supplied,  or  an  amendment  to  be  made,  upon  such  terms  m 
justice  requires 
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§  3060.  If  the  appellant  desires  a  stay  of  exeoution,  he  must  gi?e  a 
written  undertaking,  executed  by  one  or  more  sureties,  approved  bj  the 
justice  who  rendered  the  judgment,  or  by  a  judge  of  the  appellate  court, 
to  the  effect  that,  if  the  appeal  is  dismissed ;  or  if  judgment  is  rendered 
against  the  appellant  in  the  appellate  court,  and  an  execution  issued  there- 
upon is  returned  wholly  or  partly  unsatisfied ;  the  sureties  will  pay  the 
amount  of  the  judgment,  or  the  portion  tiiereof  remaining  unsatisfied,  not 
ejieeeding  a  sum.  specified  in  the  undertaking,  which  must  be  at  least  one 
hundred  dollars,  and  not  less  than  twice  the  amount  of  the  judgment ;  or, 
if  the  judgment  in  the  justice's  court  is  for  the  recovery  of  a  chattel,  that 
the  sureties  will  pay  the  sum  fixed  by  that  judgment  as  the  value  of  the 
chattel,  together  with  the  damages,  if  any,  awarded  for  the  taking,  with- 
holding or  detention  thereof.  A  copy  of  the  undertaking,  with  a  notice  of 
the  delivery  thereof,  must  be  served  with  the  notice  of  appeal,  and  in  like 
manner.  Section  one  thousand  three  hundred  and  thirty-five  of  this  act 
applies  to  such  an  undertaking. 

§  3051.  The  delivery  of  the  undertaking  to  the  justice  or  to  his  oleilc 
appointed  pursuant  to  law,  and  service  of  a  copy  thereof,  and  of  notice  \>f 
the  delivery  thereof,  stay  the  issuing  of  an  execution  upon  the  judgment. 
If  an  execution  has  been  issued,  the  service  of  a  copy  of  the  undertaking, 
certified  by  the  justice  or  the  clerk,  or  accompanied  with  an  affidavit,  shoiy- 
iog  that  it  is  a  copy,  and  that  the  original  has  been  duly  filed,  upon  the 
officer  holding  the  execution,  stays  further  proceedings  thereunder. 

§  3062.  Where  the  justice  is  dead,  or  cannot,  with  due  diligence,  be 
found  within  the  county,  and  he  has  no  clerk,  appointed  pursuant  to  law, 
or  the  clerk  cannot,  with  due  diligence,  be  found  within  the  county,  the 
undertaking  may  be  filed  with  the  clerk  of  the  appellate  court.  In  that 
case,  notice  of  the  filing  must  be  given  to  the  respondent,  as  prescribed  in 
section  three  thousand  and  forty-eight  of  this  act,  for  service  of  a  notice  of 
appeal  upon  him.  The  filing  of  the  undertaking  has  the  same  effect,  as 
the  delivery  thereof  to  the  justice ;  and  a  copy  thereof,  certified  by  the 
county  clerk,  served  upon  the  officer  holding  an  execution,  has  the  same 
effect,  as  if  it  was  certified,  as  prescribed  in  the  last  section. 

§  3063.  The  justice  must,  after  ten  and  within  thirty  days  from  the 
service  of  the  notice  of  appeal,  and  the  payment  of  the  costs  and  fee,  as 
prescribed  in  section  three  thousand  and  forty-seven  of  this  act,  make  a 
return  to  the  appellate  court,  annex  thereto  the  notice  of  appeal  and  the 
undertaking,  if  any  has  been  delivered  to  him  or  to  his  clerk,  and  file  the 
same  with  the  clerk  of  the  appellate  court.  The  return  must  contain  all  the 
proceedings,  including  the  evidence  and  the  judgment ;  unless  the  appellant 
has,  in  his  notice  of  appeal,  demanded  a  new  trial,  in  a  case  where  he  is 
entitled  thereto,  as  prescribed  in  article  third  of  this  title.  In  a  latter 
case,  the  justice  must  retnm  the  summons,  together  with  each  warrant  of 
attachment,  order  of  arrest,  or  requisition  to  replevy,  or  execution  granted 
by  him  in  the  action,  with  the  proof  of  the  service  thereof;  the  pleadings, 
or  copies  thereof ;  the  proceedings  upon  the  trial ;  and  the  judgment ;  with 
a  brief  statement  of  the  amount  and  nature  of  the  claims  litigated  by  the 
parties.  But  he  need  not  return  the  evidence,  or  any  part  thereof,  unless 
h^  is  required  so  to  do  by  the  special  order  of  the  appellate  court. 

g  3064.  Where  the  justice  has  gone  out  of  office,  he  must,  neverthelefs, 
make  a  return  in  the  same  manner,  and  his  return  has  the  same  effect,  af 
if  he  remained  in  office. 

%  3066.     If  the  return  is  defective,  the  appellate  court  may  direct  tht 


}iistic6  to  make  a  further  or  amended  return,  as  often  as  is  neccBsary.  The 
appellate  court  may  compel  the  justice,  by  attachment,  to  make  and  file  a 
return,  or  a  further  of  amended  return.  The  court  is  always  open  for  those 
purposes.  Where  the  justice  has  removed  to  another  county  of  the  State, 
tbe  appellate  court  may  compel  hiai  to  make  the  return,  as  if  he  was  still 
within  the  county  where  the  judgment  was  rendered. 

g  3066*  If  the  justice  dies,  becomes  a  lunatic,  abs^nds,  removes  from 
the  State,  or  otherwise  becomes  unable  to  make  the  return,  the  appellate 
court  may  receive  affidavits,  or  examine  witnesses,  as  to  the  evidence  and 
other  proceedings  taken,  and  the  judgment  rendered,  before  the  justice ; 
and  may  determine  the  appeal,  as  if  a  return  had  been  duly  made  by  the 
justice. 

§  3057.  Where  an  appeal  is  founded  upon  an  error  in  fact  in  the  pro- 
ceedings, not  ajfecting  the  merits'  of  the  action,  and  not  within  the  knowl- 
edge of  the  justice,  the  court  may  determine  the  matter  upon  affidavits ;  or, 
in  its  discretion,  upon  the  examination  of  witnesses ;  or  in  both  methods. 

§  3058.  Where  the  judgment  of  the  justice  is  reversed  or  modified,  the 
appellate  court  may  make  or  compel  restitution  of  property  or  of  a  right, 
lost  by  means  of  the  erroneous  judgment ;  but  liot  so  as  to  affect  the  title 
of  a  purchaser,  in  good  faith  and  for  value,  of  property  sold  by  virtue  of  a 
warrant  of  attachment  in  the  action,  or  an  execution  issued  upon  the  judg- 
ment. In  that  case,  the  appellate  court  may  compel  the  value,  or  the  pur- 
chase-price to  be  restored,  or  deposited  to  abide  the  event  of  the  action,  as 
justice  requires.  Six  days*  notice  of  an  application  for  an  order  for  restitu- 
tion must  be  given ;  and  if  tbe  application  is  granted  before  judgment,  the 
proper  direction  may  be  included  therein. 

§  3059.  If>  upon  the  appeal,  a  sum  of  money  is  awarded  to  one  party, 
and  costs  are  awarded  to  the  adverse  party,  the  appellate  oourt  mast  set  off 
the  one  against  the  other,  and  render  judgment  for  the  balance. 

§  3060.  Where  costs  are  awarded  to  the  appellant,  he  may  include,  in 
the  disbursements  upon  the  appeal,  the  costs  and  fee  paid  to  the  justice 
upon  taking  the  appeal ;  and,  where  the  judgment  rendered  by  the  justice 
was  against  the  appellant,  he  may  also  include,  in  those  disbursements,  the 
costs  of  the  action,  before  the  justice,  which  he  would  have  been  entitled 
to  recover,  if  the  judgment  of  the  justice  bad  been  in  his  favor. 

§  3061.  The  clerk,  immediately  after  entering  final  judgment  upi><i  the 
determination  of  an  appeal,  must  attach  together  and  file  such  of  the  fol- 
lowing' papers,  as  were  used  upon  the  appetil ;  which  constitute  the  judg' 
ment-roll : 

1.  The  return  of  the  justice,  or  a  certified  copy  thei-eof;  the  notice  of 
appeal ;  and  the  undertaking,  if  any  has  been  given. 

2.  The  verdict,  report,  or  decision,  and  each  offer,  if  any,  made  as  pre- 
scribed in  article  third  of  this  title. 

8.  A  certified  copy  of  the  judgment,  together  with  each  notice  of  excep- 
tions, or  case,  which  is  then  on  file. 

4.  Every  other  paper,  then  on  file,  and  a  certified  copy  of  every  order, 
which  in  any  way  involves  the  merits,  or  necessarily  affects  tbe  jodg* 
ment. 


ARTICLE  SECOND. 
Appeal  where  ▲  new  Trial  is  not  had  in  the  appellate  Court. 

I  8062.  Heaiibg  uf  "appeal  ;   dismissal  conrt  may  be  directed. 

thereof.  $  8065.  Id.;  proceedings  before  jostle*. 

8063.  Judgment.  3066.  Conts  ;  when  awarded. 

8064.  When   new    trial    in    jastice's  8067.  Amount  of  costs. 

§  3062.  [am'd  1883.]  If  the  case  is  one  where  the  appellant  is  not  enti- 
tled to  or  hs£  not  demanded  a  new  trial  in  the  appellate  court  as  provided 
in  section  three  thousand  and  sixty-eight  of  this  act,  the  respondent  may, 
within  twenty  days  of  the  service  on  him  of  the  notice  of  appeal,  serve  upon 
the  appellant  or  his  attorney  a  written  stipulation  that  the  judgment 
appealed  from  may  be  reversed  with  five  dollars  coses  and  disbursements  of 
the  appeal,  and  thereafter  no  further  steps  shall  be  taken  in  such  appeal, 
except  to  enter  judgment  in  pursuance  of  such  stipulation  for  the  enforce- 
naent  thereof ;  in  case  s\ich  stipulation  shall  not  be  so  served,  the  appeal 
may  be  brought  to  a  hearing  in  the  appellate  court  at  any  tei'in  thereof  at 
which  such  an  appeal  can  be  heard,  held  after  the  return  is  filed,  upon  a 
notice  by  either  party  of  not  less  than  eight  days.  It  must  be  placed  upon 
the  calendar,  and  must  continue  thereupon  without  further  notice  until  it  is 
finally  disposed  of.  If,  after  being  regularly  placed  upon  the  calendar, 
neither  party  brings  it  to  a  hearijig  before  tlie  end  of  the  second  term  there- 
after at  which  it  mighi  be  noticed  for  hearing  and  heard,  the  court  must 
dismiss  the  appeal  unless  it  directs  the  same  to  be  continued  for  cause 
shown.  If  the  appeal  is  to  the  superior  court  of  Buffalo  it  must  be  heard 
at  a  general  term  thereof. 

§  3063.  In  a  case  specified  in  the  last  section,  the  appeal  must  be  heard 
upon  the  original  papers,  or  a  certified  copy  thereof ;  and  a  copy  or  copies 
thereof  need  not  be  furnished  for  the  use  of  the  court.  The  appellate  court 
must  render  judgment  according  to  the  justice  of  the  case,  without  regard 
to  technical  errors  or  defects,  which  do  not  affect  the  merits.  It  may  affirm 
or  reverse  the  judgment  of  the  justice,  in  whole  or  in  part,  and  as  so  any  or 
all  of  the  parties,  and  for  errors  of  law  or  of  fa>>t. 

g  3064.  If  the  appeal  is  taken  by  a  defendant,  who  failed  to  appear 
before  the  justice,  either  upon  the  return  of  the  summons,  or  at  the  time  to 
which  the  trial  of  the  action  was  adjourned ;  and  he  shows,  by  affidavit  or 
otherwise,  that  manifest  injustice  has  been  done,  and  renders  a  satisfactory 
excuse  for  his  default ;  the  appellate  court  may,  in  its  discretion,  set  aside 
the  judgment  appealed  irom,  or  stay  proceedings  thereunder,  and  by  order 
direct  a  new  trial,  before  the  same  justice,  or  before  another  justice  of  the 
game  county,  designated  in  the  order,  at  such  a  time  and  place,  specified  in 
the  order,  and  upon  such  terms,  as  it  deems  proper. 

g  3066.  Where  a  new  trial  is  directed  before  a  justice,  as  prescribed 
in  the  last  section',  the  parties  must  appear  before  hitn,  at  the  time  and 
place  specified  in  the  order  of  the  appellate  court,  without  service  of  any 
notice,  or  of  a  copy  of  the  order.  Thereupon  the  like  proceedings  must  be 
had  in  the  action,  as  upon  the  return  of  a  summons  personally  served. 

§  3066.  Upoif  an  appeal  provided  for  in  this  article,  the  award  of  cost^ 
is  regulated  as  follows : 

1.  If  the  appeal  is  dismissed,  because  neither  party  brings  it  to  a  hearing 
as  prescribed  in  this  article,  costs  shall  not  be  awarded  to  either  party. 

2.  If  the  judgment  is  reversed  for  an  error  in  fact,  not  affecting  th« 
■Merits  ;  or  if  a  new  trial  ia  directed,  before  the  same  or  another  Juttioe,  m 
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prescribed  in  this  article ;  the  costs  of  the  appeal  are  in  the  discretion  of 
thf)  appellate  court.  • 

8.  If  the  jadgment  is  affirmed,  costs  must  be  awarded  to  the  respondent. 

4.  If  the  judgment  is  reversed,  costs  must  be  awarded  to  the  appellant. 

5'  If  the  judgment  is  affirmed  only  in  part,  the  costs,  or  such  a  part 
thereof,  as  to  the  appellate  court  seems  just,  not  exceeding  ten  dollars, 
besides  disbursements,  may  be  awarded  to  either  party. 

§  3067.  Upon   an   appeal,   provided   for  in   this   article,   costs,   whea 
awarded,  must  be  as  follows,  besides  disbursements : 
To  the  appellant,  upon  reversal,  thirty  dollars. 
To  the  respondent,  upon  affiimance,  twenty-five  dollars. 

ARTICLE  THIRD. 
Appeal  for  ▲  new  Trial  in  the  appellate  Court. 

I  8068.  When  appellant  may  demand  %  3071.  Proceedings  in  appellate  eomiL 

n«w  trial  in  appellate  ooart.  3072.  Offer  to  oomprookise  aftw  m- 

3069.  IJnderttiking  to  oe  given.  turn. 

3070.  Offer  to  compromise  before  re-  3078.  Amount  of  costs. 

torn. 

§  8068.  Where  an  issue  of  fact  or  an  issue  of  law  was  joined  before  the 
justice,  and  the  snro,  for  which  judgment  was  demanded  by  either  party  in 
his  pleading,  exceeds  fifty  dollars  ;  or  where,  in  an  action  to  recover  a  chat- 
tel, the  value  of  the  property,  as  fixed,  together  with*  the  damages  recov- 
ered, if  any,  exceeds  fifty  dollars  ;  the  appellant  may,  in  his  notice  of 
appeal,  demand  a  new  trial  in  the  appellate  court ;  and  thereupon  he  is 
entitled  thereto,  whether  the  defendant  was  or  was  not  present  at  the  trial. 

§  8069.  To  render  such  an  appeal  effectual,  the  appellant  must,  at  the 
time  of  the  service  of  the  notice  of  appeal  upon  the  justice,  give  the  under- 
taking required,  by  this  title,  to  stay  the  execution  of  the  judgment. 

S  3070.  [atnd  1886.]  Upon  an  appeal,  provided  for  in  this  article,  from 
a  judgment  for  a  sum  of  money  only,  either  party  may,  within  fifteen  days 
after  service  of  the  notice  of  appeal,  serve  upon  the  adverse  party,  or  upon 
his  attorney,  a  written  offer,  to  allow  judgment  to  be  rendered  in  the  appel- 
late court,  iu  favor  of  either  party,  for  a  specified  sum.  If  the  offer  is  not 
accepted,  it  cannot  be  proved  upon  the  trial.  If  the  party,  within  ten 
days  after  service  of  the  offer  upon  him,  serves  upon  the  party  making  the 
same,  or  upon  his  attorney,  written  notice  that  he  accepts  the  offer,  he  must 
file  it,  with  an  affidavit  of  service  of  the  notice  of  acceptance,  with  the 
clerk  of  the  appellate  court,  who  thereupon  must  enter  judgment  accord- 
ingly. Where  an  offer  is  made  as  above  provided,  the  party  refusing  to 
accept  the  same  shall  be  liable  for  costs  of  the  appeal,  unless  the  recovery 
slmll  be  more  favorable  to  him  than  the  sum  offered.  If  neither  party  make 
an  offer,  as  provided  herein,  the  party  in  whose  favor  the  verdict,  report  or 
decision  in  the  appellate  court  is  given,  shall  be  entitled  to  recover  his  costs 
upon  the  appeal. 

g  3071.  Upon  an  appeal,  provided  for  in  this  article,  after  the  expiration 
of  ten  days  from  the  time  of  filing  the  justice's  return,  the  action  is  deemed 
an  action  at  issue  in  the  appellate  court ;  and  all  the  proccMings  therein, 
including  the  entry,  enforcement,  and  review  of  the  judgment,  are  the  sane, 
as  if  the  action  had  been  commenced  in  the  appellate  court,  except  as  other- 
wise specially  prescribed  in  this  chapter. 

%  3072.  Either  party  may,  at  any  time  after  the  action  is  deemed  at  iaan§ 
in  the  appellate  court,  and  before  the  trial,  serve  upon  the  adverse  party,  a 
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written  offer  to  allow  judgment  to  be  taken  against  bira,  for  a  sum,  or  prop- 
erty, or  to  the  effect,  therein  specified,  with  or  without  cotst8.  If  tJtere  are 
two  or  more  defendants,  and  the  action  can  be  severed,  a  like  offer  may  be 
made  by  one  or  more  defendants,  against  whom  a  separate  judgment  may  be 
taken ;  and,  if  it  is  accepted,  the  action  becomes  severed,  and  may  proceed 
against  the  other  defendants,  ns  if  it  had  been  originally  commenced  against 
them  only.  If  the  party  receiving  the  offer,  within  ten  days  thereafter, 
senres  upon  the  adverse  party,  notice  that  he  accepts  it,  he  may  file  it, 
with  proof  of  acceptance ;  and  thereupon  the  clerk  must  enter  judgment 
accordingly.  If  the  offer  is  not  thus  accepted,  it  cannot  be  proved  upon  the 
trial :  and  if  the  party,  to  whom  it  was  made,  fails  to  obtain  a  more  favor- 
able judgment,  he  cannot  recover  costs  from  the  time  of  the  offer,  but  must 
pay  costs  from  that  time. 

§  3073.  Upon  an  appeal,  provided  for  in  this  article,  costs,  when 
awa^rded,  must  be  as  follows,  besides  disbursements : 

For  all  proceedings  before  notice  of  trial.  iSfteen  dollars. 

For  all  subsequent  proceedings  before  trial,  ten  dollars. 

For  the  trial  of  un  issue  of  law,  fifteen  dollars. 

For  the  trial  of  an  issue  of  fact,  twenty  dollars. 

For  the  argument  of  a  motion  for  a  new  trial  on  a  case,  fifteen  dollars. 

For  each  term,  not  more  than  five,  at  which  the  appeal  is  regularly  on 
the  calendar,  excluding  the  terra,  at  which  it  is  tried,  or  otherwise  finally 
disposed  of,  ten  dollars. 

TITLE  IX. 

Costs. 

I  8074.  When   prerailine;  party   to  re-  S  8078.  Taxation  of  coets. 

cover  coBts.    \Viiat  coats  al-  3079.  Increased  costs. 

lowed.  9060.  Costs  on  judgment  for  one  or 

9075.  When  neither  party  to  recover  more  def euaant?. 

costs.  9061.  Coi^ts  wrongfully  collected  may 

9078.  Amount  of  costs  limited.  be  recovered  back. 
9077.  Costs  npou  demarrer. 

g  3074.  Except  as  otherwise  specially  prescribed  by  law,  a  party  who 
recovers  judgment  in  an  action  in  a  justice's  court,  is  entitled  to  costs ; 
which  must  be  included  in  the  jndgment.  Costs  consist  of  the  fees,  allowed ' 
by  law,  for  services  necessarily  rendered  in  the  action,  at  the  request  uf  the 
party  entitled,  to  costs,  or  paid  by  him,  as  prescribed  by  law  ;  and  of  such 
other  expenses,  as  a  party  is  entitled  to  include  in  his  costs,  by  express  pro- 
vision of  law. 

§  3075.  In  either  of  the  following  cases,  costs  shall  not  be*  awarded  to 
either  party,  but  each  party  must  pay  his  own  costs : 

1.  Where  the  action  is  discontinued  by  the  absence  of  the  justice  for 
more  than  one  hour,  after  the  summons  is  returnable,  or  after  the  time  to 
which  the  trial  has  been  adjourned. 

2.  Where  the  justice  is  disqualified,  for  a  reason  specified  in  section  forty- 
six  of  this  act. 

8.  Where  the  action  is  discontinued,  apon  the  ground  that  the  defendant 
is  an  infant,  for  whom  u  guardian  ud  litem  has  not  been  appointed. 

4.  In  an  action  to  recover  one  or  more  chattels,  where  the  plaintiff  recov- 
ers a  chattel,  or  part  of  a  chattel,  or  the  value  thereof,  and  the  defendant 
also  recovers  a  chattel,  or  part  of  a  chattel,  which  has  been  replevied  and 
delivered  to  the  plaintiff,  or  the  value  thereof.  The  plaintiff  is  entitled  to 
costs,  where  both  parties  recover,  as  specified  in  this  subdivision,  unless 
'.  the  chattel,  for  which  the  defendant  recovers,  has  been  repleviad  an4  d^Ut* 
tred  to  ihc  plaintiff. 
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§  3076.  The  sum  to  be  awarded,  us  costs,  to  the  preTailing  party,  ex- 
cept where  it  is  otherwise  specially  prescribed  by  law,  is  limited  as  follows : 

1.  It  cannot  exceed  ten  dollars,  besides,  the  fees  of  witnesses,  where, 
upon  the  trial  of  an  issue  of  fact  or  of  law,  either  party  recovers  damages 
to  the  amount  of  fifty  dollars  or  more,  or  one  or  more  chattels,  the  value  of 
which,  a«  fixed,  together  with  the  damnges,  if  any,  amounts  to  fifty  dollars 
or  more^  or,  where,  if  the  defendant  recovers  judgment,  the  sum,  for  which 
the  plaintiif  demanded  judgment,  was  fifty  dolkrs,  or  more,  or  the  value  of 
ail  the  chattels,  to  recover  which  the  action  was  brought,  was  stated  in  the 
complaint  at  fifty  doliurs  or  more. 

2.  In  every  other  case,  it  cannot  exceed  five  dollars,  besides  the  fees  ef 
witnesses,  attending  from  another  county. 

But  the  prevailing  party  is  entitled,  in  addition  to  the  sums  specified  In 
this  section,  to  the  fees  and  expenses  allowed  by  law,  for  a  commission 
issued  to  examine  a  wiineas,  not  residing  in  the  county,  or  in  an  adjoining 
county ;  and  for  each  adjournment,  exceeding  one,  which  was  granted  upon 
tiie  application  of  the  party,  against  whom  the  judgment  is  renaered. 

§  3077.  Where  judgment  is  rendered  upon  the  trial  of  a  demurrer,  the 
costs  of  the  trial  must  be  included  therein  ;  otherwise  costs  are  not  allowed 
upon  the  triftl  of  a  demurrer. 

§  3078.  Where  a  justice  renders  a  judgment,  he  must  specify,  in  his 
docket-book,  the  items  of  costs,  which  were  allowed  by  him.  Before  any 
item  of  costs  is  thus  allowed,  other  than  a  fee  to  the  justice,  or  to  a  juror  or 
witness  who  attended,  or  to  a  constable  who  has  certified  the  amount  of  hia 
fee,  upon  a  paper  filed  with  the  justice,  the  party  must  show,  by  his  oath, 
or  that  of  his  attorney,  to  the  satisfaction  of  the  justice,  that  the  item  was 
actually  and  legally  paid  or  incurred. 

§  3079.  Increased  costs  must  be  awarded  in  favor  of  the  defendant^  ib 
an  action  in  a  justice's  court,  in  a  case,  and  increased  at  the  rate^  specified 
in  section  three  thousand  two  hundred  and  fifty-eight  of  this  act. 

%  3080.  In  an  action  against  two  or  more  defendantd  not  uaited  in 
interest,  who  make  separate  defences  by  separate  answers,  if  the  plaintiff 
fails  to  recover  judgment  against  all,  the  justice  must  award  costs  to  those 
who  have  judgment  in  their  favor. 

§  3081.  Where  a  justice  includes  in  a  judgment  a  greater  amount  of 
costs  than  is  allowed  by  law,  or  an  improper  item  of  costs  or  fees,  and  the 
same  is  collected ;  the  person  from  whom  it  was  collected  may,  notwlth* 
standing  the'  judgment,  recover  from  the  justice  who  has  received  it  the 
amount  thereof,  with  interest. 

TITLE  X. 

Action  or  special  proceeding,  relaxing  to  an  animal  straying  upon  the  higk* 

way. 

I  a062.  Action  against  person  Buffering  |  8090.  Answer ;  trial. 

animals  to  stray.  9091.  Decision  in  favor  of  petitioner ; 

8063.  Penalties  to  be  recovered.  warrant   to   sell  ;    ezecodon 

8064.  Certain  oflicers  to  seize  animals  thereof. 

straying.  8092.  Application  of  proceeds  of  sale. 

8085.  When  private  person  may  seize  8093.  Disposition  of  surplus. 

snch  animals.  8094.  Id.;  when  no  claim  made  withta 
8066.  OflBcer  or  person  seizing  to  pre-  a  year. 

sent  petition.  8095.  Order  upon  claim  for  sorplaa ; 

8087.  Precept  therenpon.  appeal  therefrom. 

8088.  Id.;  how  served.  8096.  Proceedings  upon    decision  !■ 
9089.  Proof  of  service  of  precept.  favor  ofperson  ^twefinf , 
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I  3007.  Oemaod  of  posBessIon  before 
trial.   ProceediDgs  thereapoo. 

8098.  Id. ;  when  animal  wilfully  set  at 
large  by  third  person. 

S099.  Action  by  owner  innnch  a  case. 

8100.  Action  by  petitioner  and  by  of- 
ficer. 

3101.  Demand  of  possession  after  final 
order  and  before  sale. 

8102.  Order  npon  demand  of  poaaes- 
Bion ;  appeal  therefrom. 

3103.  Id.;  stay  of  proceedings. 

3104.  Appeal  from  final  order. 

8106.  Id.;  by  claimant ;  stay  of  pro- 
ceedings and  delivery  of  pos- 
session. 

8106.  Proceedings  tpon  affirmance. 

8107.  Limitation  of  action  for  Miiin^ 


animalfi. 
3108.  Certain  actions  cannot  be  main* 
tained. 

8109.  Where  several  animals  are  tres- 

passing, damages  are  entire. 
Proceedings  in  sach  cases. 

8110.  ProceediDgs    in     other     cases. 

where    there     are     different 
owners. 

8111.  Sarplns,  where  there  are  differ- 

ent owners. 
811^.  When   one  action,  eto.,  snper- 

sedes  any  other. 
8113.  Rights  of  officer  when  private 

person  fails  to  prosecute. 
6114.  Person  having  a  special  property 

deemed  owner. 
3115.  Agent  may  act  for  his  principal. 


§^  3082.  Any  person  who  suffers  of  permits  one  or  more  cattle,  horses, 
coUs,  asses,  mules,  swine,  sheep,  or  goats,  to  run  at  large,  or  to  be  herded 
or  pastured,  in  a  public  street,  highway,  park,  or  place,  elsewhere  than  in  a 
city,  incurs,  thereby  the  penalty  or  penalties  specified  in  the  next  section  ; 
and  any  resident  of  the  town,  or  the  officer  to  whom  a  hne  or  penalty  is  to 
be  paid  for  the  benefit  of  the  poor,  as  prescribed  in  section  two  thousand 
eight  hundred  and  seventy-five  of  this  act,  or  the  overseer  or  superintendent 
of  the  poor,  of  the  town  or  district,  in  which  one  or  more  of  those  animals 
are  found  so  running  at  large,  herded,  or  pastured,  may  maintain  an  action 
against  him,  in  a  justice^s  court,  held  in  that  town  or  district,  to  recover  the 
penalty  or  penalties  so  incurred.  Where  the  action  is  brought  by  a  private 
person,  the  justice  must  pay  the  proceeds  of  an  execution,  issued  upon  a 
judgment  therein  in  favor  of  the  plaintiff,  after  deducting  the  costs,  to  the 
officer,  who  might  have  brought  the  action,  as  prescribed  in  this  section,  to 
be  applied  by  him  to  the  support  of  the  poor  within  his  town  or  district. 

§  3083.  If  the  plaintiff  recovers  judgxuent,  in  an  action  brought  as  pre- 
scribed in  the  last  section,  the  justice  must  award  to  him  the  foUowipg 
sums,  by  way  of  penalties,  besides  the  costs  of  the  action : 

1.  For  each  horse,  colt,  ass,  mule,  swine,  bull,  ox,  cow,  or  calf,  five 
dollars. 

2.  For  each  sheep  or  goat,  one  dollar. 

The  entire  amount  of  the  penalties  may  be  recovered,  in  one  action, 
although  it  exceeds  the  sum,  for  which  a  lustice  can  render  a  judgment  in 
an  ordmary  action. 

§  3064.  Where  one  or  more  cattle,  horses,  colts,  asses,  mules,  swine, 
sheep,  or  goats  are  found  running  at  large,  or  being  herded  or  pastured,  in 
a  public  street,  highway,  park,  or  place,  elsewhere  than  in  a  city,  the  over- 
seer of  highways  of  the  road  district,  or,  if  they  are  so  found  within  an 
Incorporated  village,  the  street  commissioner  thereof,  having  personal  khowl- 
edge  or  being  notified  of  the  fact,  must  immediately  seize  the  animal  or 
animals,  an^  keep  it  or  them  in  his  possession,  until  disposed  of  as  pre- 
scribed in  the  following  sections  of  this  title. 

§  3085.  Any  person  may  seize  one  or  more  animals  specified  in  the  last 
nection,  then  running  at  large,  or  being  herded  or  pastured,  in  a  public 
street,  highway,  park,  or  place,  elsewhere  than  in  a  city,  bordering  upon 
real  property  owned  or  occupied  by  him ;  or  then  trespassing  upon  real 
pioperty  ao>  owned  or  occupied,  having  entered  thereupon  from  such  a  pub- 
I. :  sl**<)et«  highway,  park,  or  place     The  person  making  the  seizure,  must 
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kepp  the  animal  or  animals  seized  in  bis  possession,  until  disposed  of  ai 
prescribed  in  the  following;  sections  of  this  title. 

§  3086.  An  officer  or  other  person,  who  seizes  an  aiiimal  or  animals,  ai 
prescribed  iu  eitlier  of  the  last  two  sections,  must  immedwtelj  file,  with  a 
justice  of  the  ^eace  of  the  town  in  which  the  6eizut*e  was  made,  a  wiitten 
petition,  verified  by  his  oath  ;  setting  forth  the  facts,  which  briiig  the  cose 
within  either  of  those  sections ;  briefly  describing  the  animal  or  animal-i 
Feized  ;  stating  either  the  name  of  the  owner,  or  that  his  name  is  not  known 
to  the  petitioner,  and  cannot  be  ascertained  by  him  with  reasonable  dili-^ 
gence ;  and  praying  for  a  final  order,  directing  the  sale  of  the  animal  or 
Hiiimals  seized,  and  the  application  of  the  proceeds  thereof,  as  prescribed  iu 
this  title.  Where  the  petition  alleges,  that  any  animal  or  animals  seized, 
were  then  trespassing  upon  real  property  owned  or  occupied  by  the  petiti- 
oner, it  must  state  the  amount  of  the  damages,  if  any,  which  the  petitioner 
has  sustained  thereby.  In  that  case,  the  decision  of  the  ]UBtice«  or,  where 
the  issues  are  tried  by  a  jury,  the  verdict,  most  fix  the  amount  of  the  danl' 
ages. 

§  3087.  Upon  the  presentation  of  the  petitiou,  the  justice  must  issue  a 
precept  under  his  band ;  directed  to  the  owner,  if  his  name  is  stated  in  the 
petition,  or  if  it  is  not  so  stated,  directed  generally  to  all  persons  having 
any  interest  in  the  animal  or  animals  peized ;  briefly  reciting  the  sub- 
stance of  the  petition  ;  describing  the  animal  or  animals  seized,  and  requir- 
ing the  person  or  persons,  to  whom  the  precept  is  directed,  to  show  cause 
before  the  justice,  at  a  time  and  place  specified  therein,  not  less  than  ten 
nor  more  than  twenty  days,  after  the  issuing  of  the  precept,  why  the  prayer 
of  the  petition  should  not  be  granted. 

§  3088.  The  precept  must  be  served  upon  the  person,  to  whom  it  is 
directed  by  his  name,  within  the  same  time,  and  in  like  manner  as  a  sum> 
mons  is  required  to  be  served,  as  prescrib^^d  in  section  two  thousand  nine 
hundred  and  ten  of  this  act.  Where  it  ia  directed  generally  to  all  person!*, 
having  an  interest  in  the  anim:L*  ?r  animals  seized,  7t  may  be  served  by  a 
constable  of  the  town,  or  by  an  elector  thereof,  specially  authorized  so  to  do 
by  a -written  indorseiTtent  upon  the  precept,  under  the  hand  of  the  justice, 
by  posting  a  copy  thereof  iu  at  least  six  public  and  conspicuous  places  in 
the  town  where  the  seizure  was  made;  one  of  which  places  must  be  the 
iiearest  district  school  house,  or,  if  the  seizure  was  made  within  an  incor- 
porated village,  having  schools  in  charge  of  a  board  of  education,  a  building 
iu  which  such  a  school  is  kept.  Each  copy  must  be  so  posted^  within  two 
days  after  the  precept  is  issued.  Where  the  precept  is  directed  to  a  person 
by  his  name,  and  proof  is  made,  by  affidavit,  to  the  satisfaction  of  the  jus- 
tice, that  it  cannot,  with  reasonable  diligence,  be  personally  served  upon 
that  person,  within  the  county,  at  least  six  days  before  the  return  day 
thereof,  the  justice  may,  by  a  written  order,  direct  that  service  thereof  be 
made,  by  posting  copies  thereof,  at  least  five  days  before  the  return  day,  ai 
prescribed  in  this  section ;  in  which  case,  service  thereof  may  be  made 
accordingly. 

§  3089.  At  the  place  where  the  precept  is  returnable,  and  at  the  expira- 
tion of  the  time  specified  in  section  two  thousand  eight  hundred  and  ninety- 
three  of  this  act,  the  petitioner  must,  unless  the  precept  is  directed  to  a 
person  by  his  name,  and  he  appears,  furnish  proof  of  the  ee  ^vice  of  tUe 
precept,  as  prescribed  in  the  last  section.  If  it  was  serv^ed  by  i  constable, 
either  personally  or  by  posting,  his  written  return  upon  the  precept  is  suffi- 
cient proof  of  the  facts  relating  to  the  service,  as  stated  therein.  If  it  was 
seived  by  a  private  person,  proof  of  service  must  be  made  by  affidavit. 
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§  3090.  The  owner,  or  a  person  having  an  interest  in  any  animal  seised, 
naay  appear  upon  the  return  of  the  preeept,  and  thereby  make  himself  a 
party  to  the  special  proceeding.  The  person  so  appearing  mi^,  upon  t'ae 
return  of  the  precept,  file  a  written  answer,  subscribed  by  him  or  his  attor- 
ney, and  verified  by  the  oath  of  the  person  subscribing  it,  denying,  absolutely 
or  upon  information  and  belief,  one  or  more  material  allegations  oontained 
in  the  petition.  His  answer  roust  also  set  forth  his  interest  in  the.  animal 
or  animals  seized.  The  subsequent  proceedings  must  be  the  same  as  in  an 
action  in  a  justice^s  court,  wherein  an  issue  of  fact  has  been  joined,  except 
as  otherwise  specially  prescribed  in  this  title. 

§  3091.  If  no  person  appears  and  answers,  or  if  the  decision  of  the  Jus- 
tice, or  the  verdict  of  the  jury,  where  the  issues  were  tried  by  a  jury,  is  in 
favor  of  the  petitioner,  the  justice  must  make  a  final  order,  directing  the 
sale  of  the  animal  or  animals  seized,  and  the  application  of  the  proceeds 
thereof,  as  prescribed  in  this  title.  Thereupon  the  justice  must  issue  a  war- 
rant, under  his  hand,  directed  generally  to  any  constable  of  the  county, 
commanding  him  to  sell  the  animal  or  animals  seized,  at  public  auction, 
for  the  best  price  which  he  can  obtain  therefor ;  and  to  make  return  thereoi 
to  the  justice,  at  a  time  and  place  therein  specified,  not  less  than  ten  nor 
more  than  twenty  days  thereafter.  The  sale  must  bo  made  upon  the  like 
notice,  and  in  like  manner,  as  a  sale  of  property,  by  virtue  of  an  execution 
issued  by  a  justice  of  the  peace ;  and  the  constable  must  make  return,  as 
required  by  the  warrant,  and  must  pay  the  proceeds  of  the  sale  to  the  jus- 
tice, deducting  therefrom  his  fees,  p.t  the  rate  allowed  by  law  for  the  collec- 
tion of  such  an  execution. 

§  3092.  The  justice  must  appfy  the  proceeds  of  the  sale  as  follows : 

1.  He  must  pay  the  costs  of  the  petitioner,  as  taxed  by  the  justice,  at  the 
same  ra4,es  as  the  costs  of  an  action  brought  before  him,  including  the  Jus- 
tice's fees  in  such  an  action  ;  and  also  the  fees  for  the  service  of  the  pre- 
cept, either  personally  or  by  posting,  at  tLi  «^te  allowed  by  law  for  personal 
service  of  a  summons  by  a  constable. 

2.  Out  of  the  remainder  of  the  proceeds,  he  may  retain,  to  his  own  use, 
a  fee  of  one  dollar,  for  each  animal  sold. 

3^  Out  of  the  remainder  of  the  proceeds,  he  must  pay  to  the  officer,  or 
other  person  making  the  seizure,  the  following  fees,  for  the  seizure  of  each 
animal  seized  and  sold,  to  wit:  one  dollar  for  each  horse,  colt,  ass,  or  mule; 
fifty  cents  for  each  bull,  ox,  cow,  or  calf;  and  twenty -five  cents  for  each 
goat,  sheep,  or.swine ;  together  with  a  reasonable  compensation,  fixed  by 
him,  for  the  care  and  keeping  of  each  animal,  from  the  time  of  the  seizure 
to  the  time  of  the  sale;  and,  also,  where  any  animal  sold  was  seized,  while 
trespassing  upon  real  property  owned  or  occupied  by  the  petitioner,  the 
damages  sustained  by  the  petitioner  in  consequence  thereof,  as  ascertained 
by  the  decision  of  the  justice,  or  the  verdict  of  the  jury,  upon  which  the 
final  order  was  made. 

4.  Out  of  the  remainer  of  the  proceeds,  he  must  pay  to  the  officer,  to 
whom  a  fine  or  penalty  is  to  be  paid  for  the  benefit  of  the  poor,  as  pre- 
scribed in  section  two  thousand  eight  hundred  and  seventy-five  of  this  act, 
the  following  penalties,  to  wit :  five  dollars  for  each  horse,  colt,  ass,  mule, 
bull,  ox,  cow,  calf,  or  swine,  seized  and  sold;  and  one  dollar  for  each  sheep 
or  goat,  seized  and  sold ;  wliich  penalties  must  be  received  by  the  officer, 
for  the  benefit  of  the  poor  of  his  town  or  district. 

6.  If  any  surplus  remains,  he  must  pay  the  same  to  the  person  or  per- 
sons  entitled  thereto,  as  prescribed  in  the  following  sections  of  this  title. 

§  3093.  Any  person  may,  within  ten  days  after  the  return  of  the  mm 
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rant)  file,  with  the  justice,  a  written  claim  to  the  suiplus  of  the  proceeds  of 
the  sale,  or  to  any  part  thereof.  On  the  eleventh  day  after  the.  return,  or, 
if  it  is  a  Sunday  or  a  public  holiday,  on  the  first  day  thereafter,  which  10 
neither  Sunday  nor  a  public  holiday,  the  justice  must  proceed  to  inquire 
into  the  claims  so  filed ;  and,  for  the  purpose  of  determining  them,  he  must 
hear  the  allegations  and  proofs  of  each  claimant ;  and  he  may  issue  8ub> 
pjsnas,  as  upon  the  trial  of  an  action.  He  may,  upon  the  application  of  any 
claimant,  and  for  good  cause  shown,  adjourn  the  hearing,  from  time  to 
time,  but  not  more  than  thirty  days  in  all.  After  hearing  the  allegations 
and  proofs  of  all  the  claimants,  he  must  decide  the  claims,  and  enter  an 
order  accordingly.  If  no  claim  is  filed ;  or  if  the  right  to  the  surplus 
money,  or  any  part  thereof,  is  not  established,  to  the  satisfaction  of  the 
justice,  as  prescribed  in  this  section;  any  person,  whose  claim  was  net 
determined  upon  the  hearing,  may  file  a  claim  thereto,  at  any  time  before 
the  expiration  of  a  year  from  the  return  of  the  warrant  ;sand,  thereupon, 
the  justice  must  proceed,  as  prescribed  in  this  section  with  respect  to  a 
claim  filed  within  the  ten  days*. 

§  3094.  If,  at  the  expiration  of  one  year  after  the  return  of  the  warrant, 
any  portion  of  the  surplus  remains,  a  claim  to  which  has  not  been  estab- 
lished to  the  satisfaction  of  the  justice,  pursuant  to  the  provisions  of  the 
last  section,  the  justice  must  pay  it,  for  the  benefit  of  the  poor,  to  the  officer 
to  whom  a  fine  or  penalty  is  to  be  paid  for  the  benefit  of  the  poor,  as  pre- 
scribed in  section  two  thousand  eight  hundred  and  seventy-five  of  this  act ; 
and,  thereupon,  all  persons  are  forever  barred  from  any  claim' thereto.  But 
if  a  claim,  filed  as  prescribed  in  the  last  section,  remains  undetermined  at 
the  expiration  of  the  year,  the  justice  must  determine  it  within  ten  days 
thereafter ;  and,  for  that  purpose,  he  must  retain  the  surplus  in  his  hands 
until  the  determination. 

§  3096.  An  appeal  from  an  order  determining  a  claim,  as  prescribed  in 
the  last  two  sections,  may  be  taken  to  the  county  court,  by  a  claimant, 
within  ten  d^ys  after  the  making  of  the  order,  as  from  a  judgment  of  a  jus- 
tice in  an  a'  tion  to  recover  a  sum  equal  to  the  claim  ;  and  the  4)roceediu^ 
thereupon  are  the  same,  except  that  an  undertaking  is  not  necessary  for 
any  purpose.  Upon  such  an  appeal,  each  other  claimant,  whose  interest  is 
affected  by  the  order  appealed  from,  must  be  made  a  respondent.  If  there 
19  no  such  claimant,  the  officer  entitled  to  the  surplus  must  be  made  res- 
pondent ;  but  costs  cannot  be  awarded  against  him,  unless  he  appears  upon 
the  appeal ;  in  which  case,  the  costs  are  in  the  discretion  of  the  appellate 
court.  Where  an  appeal,  taken  as  prescribed  in  this  section,  is  perfected, 
the  county  judge  may,  in  his  discretion,  make  an  order  extending  the  time, 
within  which  payment  of  the  surplus  must  be  made,  as  prescribed  in  the 
last  section^  and  staying  payment  accordingly.  Unless  such  an  order  is 
made,  and  a  copy  thereof  is  served  upon  the  justice,  payment  must  be  made 
as  prescribed  in  the  last  section,  notwithstanding  the  appeal ;  and  upon 
proof  of  the  payment,  the  appeal  mu^t  be  dismissed.  Where  an  appeal  is 
taken  to  the  supreme  court,  from  the  determination  of  the  county  court,  tlie 
county  judge,  or  a  justice  of  the  supreme  court  may  a  like  order,  and  with 
like  effect. 

§  3096.  If  the  decision  of  the  justice,  or  the  verdict  of  the  jury,  whert 
the  issues  are  tried  by  a  jury,  is  in  favor  of  the  person  answering,  it  most 
fix  the  value  of  each  animal  seized.  If  the  justice  or  the  jury  find  that  the 
seizure  was  malicious,  and  without  probable  cause,  the  decision  or  verdict 
most  assess  the  damages  lustained  by  the  person  answering,  by  m^ana  of 
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the  seizure  and  detention.  The  justice  mast  thereopoa  make  a  final  order, 
awarding  to  the  person  so  answeriog,  the  return  of  the  animal  oi:  animals 
BO  seized,  or  the  value  thereof  if  a  return  cannot  be  had  ;  together  with  his 
costs,  at  the  rates  allowed  by  law  in  an  action  brought  before  him  to 
recover  a  chattel ;  and,  also,  twice  the  sum  assessed  as  his  damages,  if  any. 
Thereupon  a  warrant  must  be  issued  by  the  justice  to  a  constable,  to  the 
same  effect,  as  an  execution  issued,  in  an  action  to  recover  a  chattel,  upon 
a  judgment  in  favor  of  the  defendant,  where  the  chattel  has  not  been  deliv- 
ered to  him  ;  and  each  provision  of  this  chapter,  relating  to  a  judgment 
and  an  execution  in  such  a  case,  applies  to  a  final  order  made,  and  a  war- 
rant issued  thereupon,  as  prescribed  in  this  section. 

§  3097.  At  any  time  after  the  precept  is  issued,  and  before  the  com- 
mencement of  the  trial,  the  owner  of  any  animal  seized  may  file  with  the 
justice  a  written  demand  of  the  possession  thereof.  Thereupon  he  is 
entitled  to  the  possession,  upon  complying  with  the  following  terms : 

1.  He  must  pay  to  the  justice,  for  the  use  of  the  petitioner,  the  costs  of 
the  proceedings,  to  the  time  of  filing  the  demand,  as  prescribed  in  subdi- 
vision first  of  section  three  thousand  and  ninety-two  of  this  act,  and,  also, 
the  suras  payable  on  account  of  each  animal,  whereof  possession  is  so 
demanded,  as  prescribed  in  subdivision  third  of  the  same  section;  which 
sums  must  be  fixed  by  the  justice,  after  hearing  the  allegations  and  proofs 
of  the  parties. 

2.  He  must  also  pay  to  the  justice,  a  fee  of  one  dollar  for  each  animal, 
.whereof  possession  is  so  demanded. 

8.  If  the  petitioner  is  an  officer,  to  whom  a  fine  or  penalty  is  to  be  paid 
for  the  benefit  of  the  poor,  as  prescribed  in  section  two  thousand  eight 
hundred  and  seventy-five  of  this  act,  the  claimant  must  also  pay  to  the  jus- 
tice, for  the  petitioner's  use,  the  sum  specified  therein  on  account  of  each 
animal,  whereof  possession  is  so  demanded. 

4.  The  claimant  must  also  prove,  to  the  satisfaction  of  the  justice,  by 
affidavit  or  other  competent  evidence,  thut  he  is  the  owner  of  each  animal, 
whereof  posdession  is  so^ieroanded.  Each  person  who  has  appeared  must 
have  notice  of,  and  may  oppose,  the  claim. 

§  3098.  But  where,  in  a  case  specified  in  the  last  section,  the  person 
filing  a  demand,  presents  therewith  to  the  justice  sufficient  proof,  by  affi- 
davit or  otherwise,  that  the  running  at  large,  herding,  pasturing,  or  trespass- 
ing, by  reason  whereof  the  animal  or  animals,  of  which  he  demands  posses- 
sion, were  seized,  was  caused  by  the  wilful  act,  intended  to  effect  that 
object,  of  a  person  other  than  the  owner ;  and  also  makes  the  proof  speci- 
fied in  subdivision  fourth  of  that  section ;  he  is  entitled  to  possession, 
pursuant  to  his  "demand,  upon  paying  to  the  petitioner,  or  to  the  justice  for 
his  use,  a  reasonable  sum,  to  be  fixed  by  the  justice,  after  hearing  the  allega- 
tions and  proofs  of  the  parties,  as  compensation  for  the  care  and  keeping 
of  the  animal  or  animals,  whereof  possession  is  so  demanded,  and  without 
paying  any  other  sum,  specified  in  the  last  section. 

§  3099.  The  owner  of  an  animal,  seized  in  consequence  of  a  wilful  act 
specified  in  the  last  section,  may  recover,  in  an  action  against  the  person 
who  committed  it,  all  damages  sustained  by  him,  in  consequence  thereof, 
including  the  sum  paid  in  order  to  recover  possession  of  the  animal,  as  pre- 
scribed in  the  last  section  ;  and,  in  addition  thereto,  the  sum  of  twenty  dol- 
lars for  each  animal  seized. 

§  3100.  Where  the  possession  of  an  animal  has  been  delivered,  as  pri» 
•cribed  in  the  last  section  but  one,  an  action  may  also  be  maintained,  by  tbt 
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petitioner  in  the  speciul  proceediug  before  the  justice,  against  the  person 
who  committed  the  wilful  act,  to  recov^er,  in  addition  to  all  other  damages 
■ustainod  by  the  plaintiff  in  consequence  of  the  wilful  act,  all  sums,  to 
which  the  plaintiff  would  have  been  entitled  out  of  the  proceeds  of  ths'sale, 
as  prescribed  in  section  three  thousand  and  ninety-two  of  this  act,  othei 
than  the  compensation  paid  for  the  care  and  keeping  of  the  animal.  Id 
the  like  case,  if  the  petitioner  is  a  private  person,  the  officer,  to  whom  a  fine 
or  penalty  is  to  be  paid  for  the  benefit  of  the  poor,  as  prescribed  in  section 
two  thousand  eight  hundred  and  seventy-five  of  this  net,  may  maintain  an 
action  against  the  person,  who  committed  the  wilful  act,  to  recover  the  pen- 
alties to  which  the  plaintiff  whould  have  been  entitled,  out  of  the  proeeedt 
of  the  sale,  as  prescribed  in  that  subdivision.  Neither  of  the  actions  »peci« 
fied  in  this  or  the  last  section  is  affected  by  the  pendency  of,  or  the  recovery 
of  judgment  in,  either  of  the  others. 

§  3101.  A  person,  entitled  to  demand  the  possession  of  an  animal,  as 
prescribed  in  section* three  thousand  and  ninety-seven  of  this  act,  who  did 
not  appear  upon  the  return  of  the  precept,  or  upon  the  trial,  may  file,  with 
the  justice,  a  written  demand  of  the  possession,  at  any  time  after  the  final 
order,  and  not  less  than  three  days  before  the  time  appointed  for  the  sale ; 
and,  thereupon,  he  is  entitled  to  the  possession,  upon  complying  witb  the 
following  terms : 

1.  He  must  furnish,  by  affidavit  or  other  competent  evidence,  a  sufficient 
excuse,  to  the  satisfaction  of  the  justice,  for  his  failure  to  appear. 

2.  He  must,  in  all  respects,  comply  with  the"  provisions  of  section  three 
thousand  and  ninety-seven  of  this  act ;  except  that  it  is  necessary  for  him 
to  pay  only  one  half  of  the  justice's  fee,  as  prescribed  in  subdivision  second 
of  that  section ;  and  one  half  of  the  fees  payable  to  the  petitioner,  for  the 
seizure  of  each  animal,  as  prescribed  in  subdivision  third  of  section  three 
thousand  and  ninety-two  of  this  act. 

§  3102.  Where  a  demand  for  the  return  of  the  possession  of  an  animal 
is  filed,  as  prescribed  in  either  of  the  last  five  sections,  the  justice  must,  at 
the  request  of  either  party  thereto,  make,  and  enter  in  bis  minutes,  an  order 
determining  the  same.  An  appeal  from  such  an  order  may  be  taken  to  the 
county  court,  by  the  person  making  the  demand,  or  by  either  party  to  the 
special  proceeding,  at  any  time  before  the  final  order  in  the  special  proceed- 
ing is  made ;  and  each  person  or  party  so  entitled  to  appeal,  must  be  made 
a  respondent  upon  an  appeal  taken  by  one  of  the  others.  The  appeal  must 
be  taken  in  like  manner,  as  an  appeal  from  a  judgment  of  the  justice  in  an 
action  to  recover  a  chattel ;  and  the  proceedings  thereupon  are  the  same, 
except  as  otherwise  prescribed  in  the  next  section. 

§  3103.  An  appeal  from  an  order,  specified  in  the  last  section,  is  not 
effectual  for  any  purpose,  unless  the  appellaut  procures  from  the  county 
judge  an  order,  directing  a  stay  of  the  proceedings  upon  the  petition,  and  a 
stay  of  the  execution  of  the  order  appealed  from,  and  files  it  with  the  jus- 
tice, within  the  time  allowed  for  the  appeal.  The  order  may  be  granted  or 
refused,  in  the  discretion  of  the  county  judge,  or  granted  upon  such  terms, 
as  to  security  or  otherwise,  as  he  thinks  proper  ;  and  it  may  be  vacated  or 
nradified,  either  absolutely,  or  unless  further  security  is  given,  in  bis  dis- 
cretion. 

§  3104.  Within  ten  days  after  a  final  order  upon  a  petition  is  made,  ■■ 
prescribed  in  this  title,  an  appeal  therefrom  may  be  taken  by  the  petitioner, 
or  by  the  person  answering,  in  like  manner  as  an  appeal  from  a  judgment 
•f  the  justice  in  an  action  to. recover  a  sura  of  money,  equal  to  the  ralne  of 
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the  amimal  or  animals,  and  the  proceedings  thereupon  are  the  same^  except 
as  otherwise  prescribed  in  the  next  section. 

§  3105.  An  appeal  from  a  final  order,  taken  as  prescribt'd  in  the  last 
section,  by  the  person  answering^  is  not  effectual  for  any  purpose,  unless 
the  appellant  files,  with  the  notice  of  appeal,  an  order  of  the  county  judge, 
or,  if  he  is  absent  from  the  county,  of  a  justice  of  the  supreme  court,  re- 
citing that  the  appeal  has  been  perfected,  and  that  security  has  been  given 
thereupon,  as  piescribed  in  this  section,  and  directing  a  stay  of  proceedings 
upon  the  final  order  appealed  from,  and  that  the  possession  of  the  animal 
or  animals  seized  be  delivered  to  the  appellant.  The  order  can  be  made, 
only  where  an  undertaking  is  given  by  the  appellant,  as  required  for  the 
pnrpoac  of  perfecting  an  appeal  from  a  judgment,  and  staying  the  execution 
thereof ;  and  also  an  undertaking,  in  the  same  or  another  instrument,  to 
'the  effect  that,  if  the  final  order  appealed  from  is  affirmed,  or  if  the  appeal 
Is  dismissed,  the  appellant  will  pay  all  sums  which  the  justice  awards  against 
Ihim,  upon  the  hearing,  after  the  determination  of  the  appeal,  as  prescribed 
in.  the  next  section,  not  exceeding  a  sum  specified  therein ;  which  must  be, 
at  least,  twice  the  amount  of  all  the  sums,  which  might  be  deducted  from  the 
proceeds  of  the  sale,  as  prescribed  in  section  three  thousand  and  ninety-two 
of  this  act.  The  sum  must  be  fixed,  and  the  undertaking  must  be  ap« 
proved,  by  the  judge  who  grants  the  order.  Upon  filing  the  order  with  the 
justice,  the  appellant  is  forthwith  entitled  to  the  possession  of  the  animal 
or  animals  seized. 

§  3106.  If  the  final  order  appealed  from  is  affirmed,  upon  an  appeal 
taken  by  the  person  answering,  the  county  court  must  appoint  a  time  and 
place,  at  which  the  justice  must  fix  the  sums  payalJe  by  the  appellant,  pur- 
suant to  his  undertaking.  The  justice  may  adjourn  the  hearing  to  another 
place,  and  to  another  time,  not  exceeding  three  days  after  the  time  so  ap- 
pointed. The  justice  must  fix  the  sums  so  payable,  as  if  a  warrant  for  the 
sale  of  the  animals  seized  had  been  returned,  and  the  proceeds  thereof  paid  t( 
him  by  the  constable,  as  prescribed  in  section  three  thousand  and  ninety-twi 
of  this  act.  The  undertaking  upon  the  appeal  enures  to  the  benefit  of  each 
officer,  to  whom  any  sum  is  payable,  as  prescribed  in  tha^;^ection ;  and, 
with  respect  to  any  of  those  sums,  the  respondent  is  a  trustee  for  the  offi- 
cer entitled  thereto. 

§  3107.  Where  an  animal  is  seized,  upon  the  ground  that  it  was  running 
at  large,  or  was  being  herded  or  pastured,  or  was  trespassing,  contrary  to 
the  provisions  of  this  title ;  and  the  officer  or  other  person  making 
the  seizure,  immediately  files  his  petition,  and  diligently  prosecutes  tho 
same,  as  prescribed  in  this  title  ;  an  action  to  recover  the  animal  so  seized, 
or  to  recover  damages  for  the  seizure,  or  for  any  act  subsequent  thereto, 
must  be  commenced  within  one  year  after  tho  cause  of  action  accrues. 

§  3108.  A  person,  to  whom  the  precept  was  directed  by  his  name,  and 
who  was  personally  served  therewith,  or  a  person  who  has  appeared  and 
answered  in  the  special  proceeding,  or  demanded  the  return  of  any  animal 
seized,  cannot  maintain  an  action  against  the  officer  or  other  person  seizing 
an  animal,  or  a  person  acting  by  his  command,  or  in  his  aid,  in  a  case 

:  specified  in  the  last  section.     But,  except  as  specified  in  this  section,  the 

» owner  of  an  animal  seized  or  detained,  under  color  of  any  provision  of  this 
(itle,  may  maintain  an  action   to   recover   the  animal,   or  its   value,,  or 

•  damages  for  the  seizure  or  detention,  or  for  any  unlawful  act  subsequent 
thereto,  if,  in  fact,  the  animal  was  not,  nt  the  time  of  the  seizure,  running 

:  »t  large,  or  b^ing  herded  or  pastured,  or  trespassing,  as  the  case  may  be,  as 

ifpecified  in  the  foregoing  provisions  of  this  title. 


_] 
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§  3109.  ^or  the  purpose  of  determinuig  the  damages  sustained  by  th« 
petitioner,  where  two  or  more  animals  are  found  simulianeously  treBpasskig 
vpon  real  property,  owned  or  occupied  by  him,  all  the  damage  done  by  all 
the  animals  seized,  is  -to  be  regarded  us  done  by  them  joiniiy ;  and'  the 
^titioner's  remedy  therefor  is  entire,  and  must  be  enforced  against  all  the 
animals,  and  the  proceeds  of  thr  sale  thereof.  Where  different  persons, 
who  are  known,  own  dijferent  animals  seized,  the  precept  must  be  directed 
to  all  of  them  by  their  names.  If  one  or  more  of  the  owners  are  known, 
and  the  others  are  unknown,  and  cannot  be  ascertained  with  reasonable 
diligence,  the  precept  must  be  directed  to  each  known  owner,  by  his  name, 
and,  also  generally  to  all  persons  having  an  interest  in  those  animals,  the 
owners  of  whicli  are  unknown.  In  a  case  specified  in  this  section,  a 
'  demand  of  the  possession  of  an  animal  seized  cannot  be  made,  as  prescribed 
in  section  three  thousand  and  ninety-seven  or  three  thousand  one  hundred 
and  one  of  this  act,  unless  it  is  made  with  respect  to  all  the  the  animals 
seized,  and  by  persons  entitled  to  the  possesisiou  of  all  of  theirt  But  a 
separate  demand  may  be  made,  as  prescribed  in  section  three  thousand  and, 
ninetj-eight  of  this  act,  by  each  owner  of  one  or  more  animals  seized ;  in 
which  case,  if  possession  id  delivered  to  him,  as  prescribed  in  that  section, 
the  petitioner's  remedy  for  his  damages  is  the  same,  with  respect  to  the 
animal  or  animals,  of  which  possession  is  not  so  deliyered,  and  against  the 
proceeds  of  the  sale  thereof,  as  if  those,  whereof  possession  is  so  delivered 
}iad  not  been  trespassing  upon  the  property. 

§  311.0.  Where  the  petitioner  does  not  allege,  that  the  animals  seized 
were  trespassing  upon  real  property  owned  or  occupied  by  him^  and  differ- 
ent persons  own  different  animals  seized,  a  separate  special  proceeding  may 
be  instituted,  as  prescribed  in  this  title,  against  each  owner,  or  against  any 
two  or  more  owners,  with  respect  to  the  animals  owned  by  him  or  them. 
Or  the  proceedings  may  be  taken  against  all  the  owners  jointly ;  in  which 
case,  each  person  to  whom  the  precept  is  directed  by  his  name,  and  eacd 
person  having  an  interest  in  an  animal  seized,  has  tlie  same  right  to  demand 
the  possession  of  the  animal  owned  by  him,  and  the  same  right  to  answer 
separately,Qi8  if  the  special  proceeding  was  against  him  separately  ;  and  the 
final  order  may  be  in  favor  of  one  or  more  of  the  persons  so  answering, 
with  resipect  to  the  animal  or  animals  owned  by  him  or  them,  and  for  his  or 
their  costs ;  and  against  the  remainder  of  the  persons  answering,  or  to 
whom  the  precept  was  directed,  or  for  the  sale  of  the  remainder  of  the  ani- 
mals, in  like  manner,  as  if  the  former  persons  hud  not  answered,  or  had  not 
been  named  in  the  precept.  But  the  person,  first  making  a  demand  of  the 
possession  of  any  animal  seized,  must  pay  all  the  costs  to  the  time  of  tlio 
demand  ;  and  a  persGta,  subsequently  making  a  demand,  is  excused  from 
the  payment  of  any  costs,  except  those  which  have  accrued  since  the  former 
demand. 

§  3111.  Where  proceedings  are  taken  jointly  against  different  persons, 
who  own  different  animal  seized,  as  prescribed  in  either  of  the  last  two  sec- 
tions, ttie  surplus,  remaining  in  the  justice^s  hands  must  be  distributed 
between  them,  in  proportion  to  the  value  of  the  animals  owned  by  each,  to 
be  determined  by  the  justice.  Any  owner  may  claim  separately  his  propor- 
tion of  the  surplus ;  and  sections  8093  and  8094  of  this  act  apply  to  a  claim 
made,  and  to  the  disposition  of  the  surplus  arising,  as  prescribed  in  this  sec- 
tion. 

g  3112.  Where  two  or  more  persons,  or  an  officer  and  a  private  person, 
are  authorized,  by  this  title,  to  bring  an  action,  ur  to  .seize  an  animai,  and 
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take  the  proceedings  prescribed  in  this  title  for  the  disposition  thereof,  the 
commencement  of  an  actien,  or  the  seizure  of  the  animal,  by  either  ofvthem, 
supersedes  the  right  of  any  of  the  others  to  bring  such  an  action,  or  to 
m»ke  such  a  seizure,  with  respect  to  the  animal  seized,  or  in  question  in  the 
action.  But  the  justice  may,  in  his  discretion,  allow  an  officer  or  other  per- 
son, who  is  interested  in  the  recovery,  or  in  the  application  of  the  proceeds 
of  the  sale,  to  appear  in  the  action  or  spebial  proceeding,  for  the  purpose  of 
protecting  his  interest,  and  to  take  such  part  in  the  proceedings  thetein,  aa 
the  justice  thinks  proper. 

§  3113.  Where  a  seizure  is  made  by  a  private  person,  as  prescribed  in 
this  title,  and  the  possession  of  an  animal  seized  is  abandoned  by  him,  with- 
out filing  a  petition ;  or  where  an  action,  brought  by  a  private  person,  as 
prescribed  in  this  title,  is  settled  or  discontinued  by  the  plaintiff ;  the  offi- 
cer, to  whom^a  penalty  is  payable,  as  prescribed  in  section  three  thousand 
and  eighty^ree  of  this  act,  or  in  subdivision  fourth  of  section  three  thou- 
sand and  ninety-two  of  this  act,  may,  unless  he  has  assented  to  the  aban- 
donment, settlement,  or  discontinuance,  maintain  an  action  against  the 
owner  of  the  animal  in  question,  to  recover  the  penalty  so  payable  to  him  ; 
and,  upon  proof  of  the  facts,  which  would  have  entitled  the  plaintiff  in  the 
former  action,  or  the  petitioner  in  the  special  proceeding,  to  recover,  he  is 
entitled  to  judgment  accordingly. 

§  3114.  When  a  person  is,  at  the  time  of  the  seizure,  entitled  to  the  pos- 
session of  an  animal,  as  against  the  general  owner  thereof,  by  virtue  of  a 
special  property  therein,  he  is  deemed,  for  all  the  purposes  of  this  title,  the 
owner  thereof. 

§  3115.  The  duly  authorized  agent  of  the  owner  or  person  entitled  to 
the  possession  of  an  animal,  as  specified  in  the  last  section,  may,  in  his  own 
name,  answer,  make  any  demand,  or  take  any  other  proceeding,  which  the 
owner  or  person  so  entitled  may  take,  as  prescribed  in  this  title. 

TITLE  XI. 

Pr<>vision8  8pe€udli/rel(Uin£/tocoiirt8ofjii8tices<)/iIiepeace  in  tJie  city  aj 

Brooklyn, 

$  3116.  Justice  in  sixth  district  mast  be  %  8125.  Common  coancil   to  designate 

an  attorney.  attendants,  etc. 

S117.  Jastices'  jurisdjction  in  Brook-  8126.  When  plaintiff  may  serve  com- 

lyn  extended.  *                plaint  with   eummoos ;    pro- 

8118.  Jastices  to  receive   salaries  in  ceedlngs  thereupon. 

lieu  of  fees  ;  to  account  and  8127.  Jury  trial ;  when  and  how  do- 

pay  over  fees  monthly.  raanded. 

8119.  Clerk  ;  how  appointed  ;  salary ;  81S8.  Setting  anide  default,  etc. 

bond.  3129..  Additional  cotjts  upon  recovery 

8120.  Duties  of  clerk.  of  $100. 

8121.  Interpreter  for  poJ'.ce  conrt,  and  8180.  Id.;  when   defendant    recovers 

for  first,  second,   and  third  judgment. 

districts.  8131.  Costs   in    action    by    working 

8122.  Id.;  for  fourth  and   fifth  dis-  woman. 

tricts.  31S2.  Costs  npon  adjournment. 

8128.  Id.;  for  sixth  district.  8183.  Application  of  other  provisions. 
8124>  Common  council  may  appoint  Holding  court  open. 

additional  interpreters. 

§  3116*  A  peraon  shall  net  hold  the  office  of  justice  of  the  peace  for  the 
sixth  judicial  district  of  the  city  of  Brooklyn,  unless  he  has  been  regularly 
admitted  to  practice  aa  an  attorney  and  counsellor  at  law,  in  the  courts  of 
record  of  the  State. 

§  3117.  In  addition  to  the  jurisdiction  conferred  generally  by  law,  upon 
jiwtioes  of  the  peace,  eaeh  justice  of  the  peace  of  the  city  of  Brooklyn  has 
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civi)  Jurisdiction,  {is  prescribed  in  subdivisions  first,  second,  third,  foiortb, 
and  seventh  of 'section  two  thousand  eight  handred  and  sixty-two  of  thii 
act,  where  the  sum  claimed,  or  the  value  of  a  chattel,  or  of  all  the  chattels 
claimed,  together  with  tlM  damages  claimed,  if  any  does  not  exceed  two 
handred  and  fifty  dollars. 

§  3118.  In  an  actioa  or  a  special  proceeding  before  a  justice  of  the 
peace  of  the  city  of  Boool^lyn,  costs  must  be  awarded  and  collected,  as  in 
a  like  action  or  special  proceeding  before  another  justice ;  but  the  justice 
shall  not  retain,  to  his  own  use,  any  costs,  or  any  fee,  or  other  reward  for 
his  services,  except  in  a  special  proceeding,  instituted  as  prescribed  in  title 
second  of  chapter  seventeenth  of  this  act.  Each  of  those  justices  mnst, 
between  the  first  and  the  tenth  days  of  each  month,  render  to  the  comptrol- 
ler of  that  city  an  account,  verified  by  his  oath,  of  all  costs,  fees,  fines, 
penalties,  and  other  money,  coilacted  or  received  by  him,  by  virtue  of  his 
office,  during  the  preceding  month  ;  except  for  damages  awarded,  or  costs 
actually  paid  to  a  party  to  a  civil  action,  or  special  proceeding ;  costs,  actu- 
ally paid  to  nnotbei- officer,  in  such  an  action  or  special  proceeding;  and 
such  fees,  as  the  justice  is  entitled  to  retain  to  his  own  use,  as  prescribed 
in  this  section.  The  justice  must  pay  to  the  comptroller,  at  the  time  of  so 
rendering  his  account,  the  full  amount  of  the  money  so  accounted  for.  Each 
of  those  justices  is  entitled,  in  lieu  of  all  fees  and  perquisites,  other  than 
the  fees  which  he  is  so  entitled  to  netain,  to  an  annual  salary,  fixed  and  to 
l\)e  paid  as  prescribed  by  law. 

§  3119.  Each  justice  of  the  peace  of  the  city  of  Brooklyn  has  a  clerk, 
^ho  is  nominated  by  the  justice,  and  appointed  by  him,  subject  to  confirma* 
tion  by  the  common  council  of  that  city ;  and  may  be  removed  by  the  juS' 
tlce  at  his  pleasure.  Each  clerk  is  entitled,  in  lieu  of  all  fees  and  perquiS' 
ite$<,  to  an  annual  salary,  fixed  and  to  be  paid  as  prescribed  by  law.  Each 
clerk,  before  entering  upon  the  duties  of  his  office,  must  execute  to  the  city 
of  Brooklyn,  and  fiVa  in  the  city  clerk's  office,  a  bond,  in  the  penalty  of  two 
thousand  dollars,  with  at  least  two  sureties,  approved  by  a  justice  of  the 
supreme  court,  residing  in  the  second  judicial  district ;  conditioned  for  the 
faithful  performance  of  his  duties  as  clerk,  and  for  the  accounting  for,  and 
paying  over,  as  directed  by  law,  of  all  money  received  by  him  as  clerk. 
Any  paper,  which,  elsewhere,  must  or  may  be  filed  with  a  justice  of  the 
peace,  must  or  may,  in  the  city  of  Brooklyn,  be  filed  Mrith  the  clerk  of  the 
proper  justice. 

§  3120.  Each  clerk  of  a  justice  of  the  peace  of  the  city  of  Brooklyn^ 
must,  under  the  direction  of  the  justice,  perform  the  following  duties: 

1.  He  must  keep  the  docket-book,  required  to  be  kept  by  a  justice  of  the^ 
peace,  as  prescribed  in  sections  three  thousand  one  hundred  and  forty,  three 
thousand  one  hundred  and  forty-one,  and  three  thousand  one  hundred  and 
forty-two  of  this  act. 

2.  He  must  file,  carefully  preserve,  and  deliver  to  his  successor  in  office, 
every  paper,  delivered  to  him  to  be  filed,  as  prescribed  in  the  last  section. 

3.  He  must  certify  and  furnish,  upon  request,  and  payment  of  the  fees 
prescribed  by  law  therefor,  a  transcript  of  any  judgment  rendered  by  the 
justice,  or  a  copy  of  any  record  or  paper,  in  his  possession  as  olerk.  A  tran« 
Fcript  or  copy  so  certified,  has  the  same  effect,  and  must  be  received  in  evi- 
dence in  like  manner,  as  if  it  was  certified  by  the  justice,  by  or  before 
whom  the  judgment  was  rendered,  or  the  proceeding  was  taken. 

4.  Upon  the  request  of  a  person  entitled  thereto,  he  must  issue,  in  likir 
manner  and  with  like  effect  as  the  jastiee  might  issne'the  same,  a  semi 
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in  a  civil  action  brought  before  the  jisticc ;  or  a  subpoena  in  such  an  action, 
or  in  a  civil  special  proceeding  brought  before  the  justice ;  or  an  execution 
against  property,  upon  a  Judgment  rendered  by  the  justice. 

A.  If  the  justice  is  absent,  upon  the  return  of  a  mandate  in'a  civil  action 
or  special  proceeding,  or  at  the  time  and  place  to  wbich  the  trial  or  hearing 
is  adjourned,  and  the  case  is  not  one,  where  it  is  specially  prescribed  by  law, 
that,  if  the  justice  is  absent,  another  justice  of  the  same  city  must  take 
cognizance  thereof,  the  clerk  may,  and  upon  the  application  of  cither  party, 
he  must,  adjourn  the  cause  from  time  to  time,  until  the  justice  attends ;  and 
thereupon  the  action  or  special  proceeding  does  not  abate,  in  consequence  of 
the  justice^s  absence.  But  the  cause  shall  not  be  so  adjourned,  for  a  longer 
period  than  six  days,  at  one  time  except  with  the  consent  of  both  parties. 

6.  He  must  account  for,  under  oath,  and  piiy  to  the  comptroller  of  the 
city  of  Brooklyn,  between  the  first  and  the  tenth-  days  of  each  month,  all 
fees,  fines,  penalties,  and  other  money,  collected  or  received  by  him  as 
clerk,  during  the  precceding  month ;  except  as  specified  in  section  three 
thousand  one  hundred  and  eighteen  of  this  act,  with  respect  to  the  account 
to  be  rendered  by  the  justice. 

7.  He  must  perform  such  other  duties,  not  inconsistent  with  this  act,  as 
are  required  of  him  by  the  justice. 

%  3121.  There  is  an  interpreter  for  the  police  court  of  the  city  of  Brook- 
lyn, and  the  justices'  courts  of  the  first,  second,  and  third  districts  of  that 
city,  who  is  appointed,  and  may  be  removed  at  pleasure,  by  the  justices  of 
those  courts,  or  a  majority  of  them.  He  is  entitled  to  an  annual  salary, 
fixed  and  to  be  paid  as  prescribed  by  law. 

§  3122.  There  is  an  interpreter  for  the  justices*  courts  of  the  fourth  and 
fifth  districts  of  the  city  of  Brooklyn,  who  is  appointed,  and  may  be 
removed  at  pleasure,  by  the  justices  of  the  peace  of  those  districts.  He  is 
entitled  to  an  annual  salary,  fixed  and  to  be  paid  as  prescribed  by  law. 

§  3123.  There  is  an  interpreter  for  the  justice's  court  of  the  sixth  dis- 
trict  of  the  city  of  Brooklyn,  who  is  appointed  by  the  justice  of  the  peace 
of  that  district,  subject  to  confirmation  by  the  common  council,  and  may  be 
removed  by  that  justice  at  his  pleasure.  He  is  entitled  to  an  annual  salary, 
fixed  and  to  be  paid  as  prescribed  by  law. 

§  3124.  The  common  council  of  the  city  of  Brooklyn  may,  where  it 
deems  it  necessary,,  upon  the  request  of  a  justice,  appoint  one  or  moreinter- 
preters  for  justices'  courts  in  that  city,  in  addition  to  those  provided  for  in 
the  last  three  sections  ;  fix  their  salaries ;  and  prescribe  the  court  or  courts 
which  they  must  attend.  An  officer,  so  appointed,  may  be  removed  by  the 
common  council,  for  cause. 

§  3125.  The  common  council  of  the  city  of  Brooklyn  m^y  designate  one 
or  more  policemen,  or  constableti,  to  attend  each  of  the  justices'  courts  in 
that  city.  The  common  council  may,  by  ordinance  or  otherwise,  fix  and 
define  their  duties  in  and  about  those  courts,  and  may  allow  them  such 
compensation,  in  lieu  of  all  fees  and  perquisites,  as  it  deems  proper. 

§  3126.  In  an  action  brought  in  a  justice's  court  of  the  city  of  Brook- 
lyn, to  recover  upon  or  tor  the  breach  of  a  contract  express  or  implied,  the 
plaintiff  may  serve  upon  the  defendant,  with  the  summons,  and  in  like  man- 
ner, a  copy  of  a  written  complaint,  verified  in  like  manner  as  a  verific^d 
pleading  in  the  supreme  court.  lu  that  case,  unless  the  defendant,  upon  the 
return  of  the  sunimona  ;  or,  if  the  cause  has  been  adjourned  by  the  clerk. 
as  prescribed  in  subdivision  fifth  of  section  three  thousand  one  hundred  and 
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twenty  of  this  act,  at  the  time  to  which  it  was  adjourned ;  files  a  written 
ansv/erf  verified  in  like  manner,  denying  one  or  more  material  allegations, 
or,  generally,  each  allegation  of  the  complaint,  or  setting  forth  new  matter, 
constituting  one  or  more  defences  or  counterclaims,  the  justice  must  render 
judgment  in  favor  of  the  plaintiff,  for  the  sum  claimed  in  the  complaint, 
with  costs,  without  putting  the  plaintiff  to  any  proof.  The  provisions  of 
this  section  apply,  where  the  action  is  agains^  two  or  more  defendant! 
jointly  indebted,  and  the  summons  and  a  copy  of  the  complaint  are  served 
upon  one  or  more,  but  not  upon  all  of  them ;  in  which  case,  judgment  may 
be  taken,  as  prescribed  in  this  section,  against  all  the  defendants,  in  like 
manner  and  with  like  effect,  as  a  judgment  taken  as  prescribed  in  section 
three  thousand  and  twenty  of  this  act. 

§  3127.  In  an  action  in  a  justice's  court  of  the  city  of  Brooklyn,  a  trial 
by  jury  is  waived,  unless  a  party  demands  it,  at  the  time  when  an  issue  of  \ 
fact  is  joined,  «nd  at  the  same  time  deposits,  with  the  clerk,  one  dollar  and 
fifty  cents,  for  the  jurors*  fees,  and  also  one  dollar  and  twenty-five  cents,  for 
the  officer's  fees  for  notifying  the  jurot-s,  and  taking  charge  of  the  jury. 
Where  a  jury  trial  is  so  demanded,  the  trial  may  be  adjourned  until  a  time 
fixed  for  the  return  of  the  venire. 

§  3128.  A  justice  of  the  peace  of  the  city  of  Brooklyn  ras<y,  in  his  dis- 
cretion, at  any  time  within  twenty  days  after  a  judgment  has  been  rendered 
by  him,  npon  the  defendant's  default  in  appearing  upon  the  return  of  the 
summons,  or  at  the  trial ;  and  upon  such  reasonable  notice  to  the  plaintiff,  or 
his  attorney,  as  the  justice  thinks  proper;  make  an  order,  opening  the 
default ;  allowing  the  defendant  to  appear  and  defend  the  action ;  and  set- 
ting aside  the  judgment,  or  staying  proceedings  thereon.  The  justice  may, 
in  his  discretion,  impose,  as  a  condition  of  making  such  an  order,  the  pay- 
ment by  the  defendant,  to  the  plaintiff  of  a  fixed  sum,  not  exceeding  ten 
dollars  as  costs.  He  may  also  require  the  defendant  to  give  an  undertak- 
ing to  the  plaintiff,  in  a  sum  fixed  by  the  justice,  with  one  or  more  sureties, 
to  the  effect  that  the  defendant  will  pay  the  amount  of  any  judgment,  that 
may  be  rendered  against  him  in  the  action.  The  justice  may  also  direct 
that  the  judgment,  and  a  levy,  if  any,  made  by  virtue  of  an  execution 
issued  thereupon,  stand  as  security  for  any  judgment,  which  the  plaintiff 
may  ultimately  recover  before  him. 

g  3129.  In  an  action  brought  in  a  justice's  court  of  the  city  of  Brook- 
lyn, where  the  plaintiff,  or  a  defendant  interposing  a  counterclaim,  recovers 
a  judgment  for  one  hundred  dollars  or  more,  the  prevailing  party,  if  he  is 
entitled  to  costs  in  the  action,  recovers  the  following  sums  as  costs,  in  Addi- 
tion to  the  costs  allowed  by  title  ninth  of  this  chapter: 

1.  Where  the  adverse  party  fails  to  appear  upon  the  return  of  the  sum- 
mons, or  at  the  trial,  seven  dollars. 

2.  Where  a  trial  is  had,  twelve  dollars. 

3130.  A  defendant,  who  recovers  judgment  in  an  action  in  a  justice's 
court  of  the  city  of  Brooklyn,  wherein  the  complaint  demands  judgment 
for  one  hundred  dollars  or  more,  or  the  recovery  of  one  or  more  chattels, 
the  value  of  which,  as  stated  in  the  complaint,  together  with  the  damages 
claimed,  if  any,  is  one  hundred  dollars  or  more,  recovers  the  following  sums 
as  costs,  in  addition  to  the  costs  allowed  by  title  ninth  of  this  chapter: 

1.  If  the  judgment  was  rendered  without  a  trial,  seven  dollars. 

2.  If  the  judgment  was  rendered  after  a  trial,  ten  dollars. 

But  this  section  does  not  apply  to  a  case,  where  the  defendant  is  tntitM 
to  the  costs  specified  in  the  last  section, 
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§  3131.  In  an  action  brought  in  a  justice's  court  of  the  city  of  Brook- 
lyn, to  recover  a  euin  of  money,  for  wages  earned  by  a  female  employee, 
other  than  a  domestic  servant;  or  for  material  furnished  b/  such  an 
employee,  in  the  course  of  her  employment,  or  in  or  about  the  subject 
matter  thereof ;  or  for  both  ;  the  plaintiflP,  if  entitled  to  costs,  recovers  the 
■iim  of  ten  dollars  as  costs,  in  addition  to  the  costs  allowed  by  title  ninth  of 
this  chapter,  unless  the  amount  of  damages  recovered  is  less  than  ten  dol- 
lars ;  in  which  case,  the  plaintiff  recovers  the  sum  of  five  dollars  as  such 
additional  costs.  Where  the  employee  is  the  plaintiff  in  such  an  action,  she 
is  entitled,  upon  a  settlement  thereof,  to  the  full  amount  of  costs,  which 
she  would  have  recovered,  if  judgment  had  been  rendered  in  her  favor,  for 
the  sum  received  by  her  upon  the  settlement. 

§  3132,  Where  an  application  is  made  for  a  second  or  subsequent 
adjournment  of  the  trial  of  an  action,  brought  in  a  justice's  court  of  the 
city  of  Brooklyn,  after  it  has  been  once  adjourned,  the  justice*  may,  in  his 
discretion,  require  payment  to  the  adverse  party  of  a  sum,  not  exceeding 
five  dollars,  besides  disbursements,  as  a  condition  of  granting  the  applica- 
tion. 

§  3133.  Each  justice  of  the  peace  of  the  city  of  Brooklyn  is  a  justice  of 
the  peace  of  Kings  county  ;  and  each  provision  of  this  act,  relating  to  the 
proceedings  before  a  justice  of  the  peace  of  a  town,  applies  to  the  proceed* 
ings  before  a  justice  of  the  peace  oi  that  city,  except  as  otherwise  specially 
prescribed  in  this  title.  Each  of  those  justices  must  hold  his  court  open, 
from  nine  o^clock  in  the  morning,  until  three  o^clock  in  the  afternoon.   . 

TITLE  XII. 
Miscellaneous  Provisions. 


I  S1S4.,  Mode  of  application  of  certain 
provisions  of  thin  act. 

8196.  General  requisites  of  mandates. 

8136.  Reward  to  constable  forbidden. 

3187.  Justice  or  constable  not  to  buy 
claim,  etp. 

8138.  Penalty. 

3139.  Yiohition  of  preceding  sections 

a  defence  to  action. 

3140,  3141.  Docket- book  to  be  kept  by 

justice ;  entries  therein. 
31^  Index  to  docket- book. 
3143.  Papers  to  be  filed. 
8144.  Deposit  of    hooks   and   papers 

with  town  or  city  clerk. 
3145.  Certificate  in    docket-book  de- 

posited. 
S146.  Town  or  city  clerk  to  demand 

books,  etc.,  ni)on  death,  etc.. 


of  jnstice. 
%  3147.  Delivery  ;  how  compelled. 
8148.  Entries  to  be  evidence. 

3149.  Justice    to    furnish    copies  of 

papers. 

3150.  Transfer  of   action  when  jui- 

lice's  term  expires,  etc. 

3151.  Id.;  when  justice  is  a  witness. 
8162.  Proceedings  upon  transfer. 

8153.  Penalty   l^r   not    paying   over 

money. 

8154.  Action  on  judgment  of  justice. 
3156.  Id.;  proof  of  judgment,  etc. 

3156.  Execution  of  mandate  by  private 

person. 

3157.  Constable  to  execute  mandates 

in  pei'son. 
8158.  Sheriff  to  act  where  execution 
of  mandate  is  resisted. 


§  3134.  Where  a  provision  of  this  act,  not  contained  in  this  chapter,  is 
made  applicable  to  proceedings  before  a  justice  of  the  peace,  the  applica- 
tion is  subject  to  the  qualification,  that  it  does  not  include  anything,  which 
is  repugnant  to  any  special  provision  of  law,  regulating  the  jurisdiction  or 
powers  of  a  justice  of  the  peace,  or  the  proceedings  before  him.  Where  a 
provision,  thus  made  applicable,  relates  to  the  filing  of  a  paper  in  a  court, 
or  with  a  clerk,  the  paper  must,  in  an  action  or  special  proceeding  before  a 
justice  of  the  peace,  be  filed  with  the  justice,  unless  he  has  a  clerk  ap- 
pointed pursuant  to  law  ;  and  where  it  confers  a  power  upon  a  court  or  a 
judge,  the  provision,  making  it  applicable  to  proceedings  taken  under  this 
chapter,  is  to  be  construed,  as  conferring  a  like  power  upon  the  justice, 
before  whom  the  action  or  special  proceeding  is  brought. 

S8 
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§  3136.  A  inaLdate,  issued  by  a  justice  of  the  peace,  must  be  signed  by 
him,  and  may  be  without  seal.  It  must  be  entirely  filled  up,  at  the  time 
when  it  is  delivered  to  an  officer  to  be  executed,  so  as  to  have  no  blank, 
either  in  the  date  thereof  or  otherwise ;  except  that  there  may  be  a  blank 
in  a  subpoBna  for  the  name  of  any  or  all  of  the  witnesses.  A  mandate, 
issued  and  delivered  to  an  officer  to  be  exeduted,  contrary  to  this  section,  is 
void. 

g  3136.  A  constable  shall  not  ask  or  receive  any  money  or  other  valuable 
thing  from  any  person,  as  a  consideration,  reward,  or  inducement  lor  omit- 
ting or  delaying  to  arrest  a  person,  or  to  take  him  to  jaH,  or  to  sell  property, 
by  virtue  of  an  execution,  or  to  execute  any  other  duty,  pertaining  to  his 
office;  or  any  money  or  valuable  thing,  other  than  the  fees  expressly 
allowed  to  him  by  law,  for  executing  any  duty  pertaining  to  his  office. 

§  3137.  A  justice  of  the  peace  or  constable  shall  not,  directly  or  indi- 
rectly, buy,  or  be  interested  in  buying,  a  bond,  note,  or  other  demand*  or 
cause  of  action,  for  the  purpose  of  bringing  an  action,  or  instituting  a  spe- 
cial proceeding  before  a  justice,  founded  thereupon  ;  nor  shall  a  justice 
or  a  constable,  either  before  or  after  an  action  or  a  special  proceeding  is 
commenced,  lend  or  advance,  or  agree  to  lend  or  advance,  or  procure  to  be 
lent  or  advanced,  any  money  or  other  valuable  thing  to  any  person,  in  con- 
sideration of,  or  as  a  reward  foY,  or  an  inducement  to,  the  placing,  or  hav- 
ing placed  in  his  hands,  a  debt,  or  other  demand  or  cause  of  action,  for 
prosecution  or  collection. 

§  3138.  A  justice  of  the  peace  or  constable,  who  violates  a  provision  of 
the  last  three  sections,  is  guilty  of  a  misdemeanor ;  and  shall  be  punished 
accordingly.     A  conviction  also  operates  as  a  forfeiture  of  his  office. 

§  3139.  It  is  a  defence  to  an  action,  brought  before  a  justice  of  the 
peace,  that  the  demand,  upon  which  it  is  founded,  was  bought  and  sold,  or 
received  for  prosecution,  contrary  to  the  foregoing  provisions  of  this  title. 
In  an  action  wherein  such  a  defence  is  interposed,  if  the  plaintiff,  after 
being  duly  subpoenaed  as  a  witness,  fails  to  attend,  pursuant  tu  the  sub- 
poena ;  or  if,  upon  the  trial,  or  upon  his  examination  as  a  witness  by  virtue 
of  a  commission,  he  refuses  to  answer  any  question  pertinent  to  show  a 
violation  of  either  of  those  provisions;  the  justice,  besides  punlshisff  him. 
in  a  proper  case,  for  his  failure  or  refusal,  must  dismiss  his  coniplaiiLt.  The 
testimony,  in  such  an  action,  of  the  plaintiff,  or  any  other  witness,  is  not 
evidence,  in  a  criminal  prosecution  against  him,  for  violating  either  of  those 
provisions. 

f^  3140.  A  justice  of  the  peace  must  keep  a  docket-book,  in  which  he 
must  enter : 

1.  The  title  of  every  action  or  special  proceeding  commenced  before  him. 

2.  The  time  when  the  summons,  or  the  mandate  for  the  commencement 
of  the  special  proceeding,  was  issued ;  with  a  statement  of  the  nature  of  the 
mandate,  and  a  memorandum  of  each  ord^  of  arrest,  warrant  of  attach- 
ment, or  requisition  to  replevy,  granted  bjfiiim. 

8.  The  time  when  the  parties  appeared  before  him,  either  without  pro- 
cess, or  upon  the  return  of  the  summons,  or  of  the  mandate  for  the  com- 
mencement of  the  special  proceeding. 

4.  A  concise  statement  of  the  substance  of  each  oral  pleading,  of 
B  memorandum  of  the  filing  of  each  written  pleading. 

5.  Each  adjournment ;  stating  upon  whose  application,  and  to  what  tioM 
and  place,  it  was  made. 


i§  3U1-3U5  MISCELLANEOUS  PROVIStONa  Sl»l 

6.  The  issuing  of  a  vecire ;  stating  upon  whose  application  it  was  issued 
and  the  time  and  pluje  of  the  return  thereof. 

7.  The  time  when  a  trial  was  had  ;  and,  if  it  was  by  a  jury,  the  names  of 
all  the  persons  returned  aa  having  been  notified  to  attend  aa  jurors  ;  stating 
who  did  not  attend  ;  who  attended  ;  and  who  were  sworn. 

8.  The  name  of  each  witnesa  sworn  ipon  the  trial ;  stating  at  whose 
request  he  was  sworn  ;  each  objection  made  to  the  competency  of  a  witness ; 
and  the  decision  thereupon. 

9.  The  verdict  of  the  jury,  and  the  time  of  receiving  it ;  or,  if  the  jury 
disagreed  and  were  discharged,  a  statement  of  that  fact. 

10.  A  concise  statement  of  the  substance  of  each  order,  made  by  him 
in  the  course  of  the  action  or  special  proceeding. 

11.  The  judgment  or  final  order ;  and  the  time  of  entering  it. 

12.  The  execution  ;  the  time  of  issuing  it;  the  kind  of  execution;  the 
name  of  the  officer  to  whom  it  was*  delivered ;  and  each  renewal  with  the 
date  thereof. 

13.  The  return  of  each  execution  ;  the  time  of  the  return  ;  and  a  state^ 
ment  of  any  money  paid  to  the  justice  thereupon,  and  when  and  by  whom 
it  was  paid. 

14.  Each  transcript  of  the  judgment,  given  by  him  to  be  filed  in  the^ 
eounty  clerk^s  office,  and  the  time  when  it  was  given. 

15.  The  appeal,  if  any  ;  and  the  time  of  service  of  the  notice  of  appeal- 

§  3141.  Each  of  the  entries,  specified  in  the  last  section,  must  be  made- 
under  the  title  of  the  action  or  special  proceeding  to  which  it  relates ;  and,, 
in  addition  thereto,  the  justice  may  enter  in  like  manner  any  other  proceed' 
ing,  had  before  him  in  the  action  or  special  proceeding,  which  he  thinks 
proper  to  enter.  A  docket-book,  kept  by  a  justice,  must  be  kept  open, 
during  the  hours,  when  a  sheriff^s  office  is  required  by  law  to  be  kept  open, 
for  search  and  examination  by  any  person,  upon  his  reasonable  request  and 
to  a  reasonable  extent. 

§  3142.  A  justice  of  the  peace  must  keep  an  alphabetical  index  to  all 
the  judgments,  entered  by  him  in  his  docket-book ;  and  he  must  insert 
therein  the  names  of  all  the  parties  to  each  judgment,  and  the  page  of  the 
book,  whore  the  Judgment  is  entered. 

§  3143.  A  justice  of  the  peace  must  carefully  file  and  preserve  each 
affidavit  or  other  paper,  delivered  to  him  to  be  filed  in  an  action  or  special 
pi^oceeding 

§  3144.  If  a  justice  of  the  peace,  either  before  or  after  the  expiration  of 
his  term  of  office,  removes  from  the  town  or  city  wherein  he  was  elected, 
he  must  forthwith  deposit,  with  the  clerk  of  that  town  or  city,  his  docket- 
book,  and  all  other  books  and  papers,  in  his  custody,  relating  to  an  action 
or  a  special  proceeding,  which  has  been  heard  by  him,  or  commenced  before 
him.'  A  justice,  who  is  removed  from  office,  must  make  a  like  deposit, 
within  ten  days  after  receiving  notice  of  his  removal,  or  afterwards,  upon 
the  demand  of  the  clerk  of  the  town  or  city.  But  the  omission  of  the  jus* 
tice  to  make  the  deposit^  does  not  affect  tlie  validity  of  any  book  or  paper, 
so  required  to  be  deposited,  or  of  any  proceeding  to  which  it  relates. 

§  3146.  A  justice  of  the  peace  must  make,  in  each  docket-book  depos- 
ited  by  him,  as  prescribed  in  the  last  section,  a  certificate  under  his  band, 
to  the  effect  that  each  judgment  or  order,  entered  therein,  was  duly  rendered 
or  made,  as  therein  stated ;  and  that  the  sura,  uppearirg  by  the  book  to  b# 
due  thereupon,  has  not  been  paid,  to  his  knowledge. 
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%  3146.  tf  a  justice  of  the  pence  diee,  or  his  office  becomes  otherwise 
vacant,  the  town  or  citj  clerk  must  demand  and  receive  all  books  and 
paperi,  which  belonged  to  the  justice  in  his  official  capacity,  from  any  per- 
son baving  them  in  his  possession. 

g  3147.  If  any  book  or  paper,  required  to  be  deposited  with  the  town  of 
city  clerk,  as  prescribed  in  this  title,  i^  withheld,  the  like  proceedings  may 
be  had,  at  the  instance  of  the  town  or  city  clerk,  to  compel  the  deposit 
thereof,  as  are  prescribed  by  law,  where  an  officer  refuses  or  neglects  to 
deliver  a  book  or  paper  in  his  custody  as  such  officer,  to  his  successor  in 
office. 

g  3148.  An  entry  made,  as  prescribed  by  law,  in  the  docket-book  kept 
by  a  justice  of  the  peace,  and  deposited  with  the  town  or  city  clerk,  as  pre- 
scribed in  this  title,  is  presumptive  evidence  of  the  matters  of  fact  stated 
therein  ;  but  the  presumption  may  be  repelled  by  proof. 

§  3149.  A  justice  of  the  peace  roust  furnish,  upon  request,  and  payment 
of  bia  fees,  to  any  person  interested  in  a  judgment  or  order  entered  by  bim, 
a  transcript  of  the  judgment  or  order,  together  with  a  copy  of  all  the  entries 
in  his  docket-book,  relating  to  the  cause ;  a  copy  of  his  minutes  of  the  evi- 
dence in  the  cause,  or  the  substance  of  the  testimony,  if  he  has  not  taken 
minutes ;  and  a  copy  of  any  paper  on  file  in  the  cause ;  or  such  portions 
thereof  as  are  required. 

^  3160.  If  the  term  of  office  of  a  justice  of  the  peace  is  about  to  expire, 
or  ne  is  about  to  remove  from  the  town  or  city,  before  judgment  is  ren. 
dered  in  an  action,  or  a  final  order  is  made  in  a  special  proceeding,  pending 
before  him,  he  must  pn^viously  make  a  written  order,  reoiting  the  fact,  and 
directing  the  action  or  special  proceeding  to  be  continued  before  another 
justice  of  the  same  t<^wn  or  city,  named  in  the  order. 

§  3161.  If,  before  an  issue  of  fact  is  joined  in  an  action  or  special  pro- 
ceeding, the  defendant,  or,  where  he  has  not  been  arrested,  his  attorney, 
presents  to  the  justice  satisfactory  proof,  by  affidavit,  that  the  justice, 
before  whom  the  action  or  special  proceeding  is  pending,  is  a  material  wit- 
ness for  the  defendant,  without  whose  testimony  he  cannot  safely  proceed 
to  trial,  setting  forth  therein  the  particular  facts  and  circumstances,  which 
he  expects  to  prove  by  him,  the  justice  must  forthwith  make  a  written 
order,  directing  the  action  or  special  proceeding  to  be  continued  b€ftire 
another  justice  of  the  same  town  or  city,  named  in  the  order. 

§  3162.  Where  an  order  is  made,  as  prescribed  in  either  of  the  last  two 
sections,  the  constable  must  forthwith  take  it,  and  all  other  papers  in  the 
action,  with  the  body  of  the  defendant,  if  be  is  under  arrest,  before  the  jus- 
tice named  in  the  order.  The  plaintiff  or  petitioner  must  forthwith  appear 
before  that  justice,  who  must  take  cognizance  of  the  action  or  special  pro- 
ceeding, and  must  proceed  therein  as  if  it  had  been  commenced  before  him. 
Costs,  recovered  in  the  action  or  special  proceeding,  include  the  fees  allowed 
by  law,  for  services  performed  by  the  constable  and  the  justice,  before  the 
transfer,  together  with  the  fees  allowed  by  law,  for  the  proceedings  befoie 
the  justice  to  whom  the  cause  is  transferred. 

g  3163.  A  justice  of  the  peace,  who  neglects  or  refuses,  within  a  reason- 
able time  after  demand,  to  pay  any  money,  collected  by  him  in  his  official 
capacity,  to  the  person  entitled  thereto,  is  guilty  of  a  misdemeanor,  and 
shall  be  punished  accordingly.  A  conviction  also  operates  as  a  forfeiture  «t 
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§  3164.  In  an  action  upon  a  judgment  of  a  justice  of  the  peace,  brought 
hi  the  county  wherein  it  was  rendered,  within  five  years  after  tlie  rendition 
thereof,  against  a  defendant  upon  whom  the  summons  was  personally 
ierved,  no  costs  can  be  recovered,  except  where  the  justice,  who  rendered 
the  judgment,  is  dead,  or  out  of  office,  or  otherwise  incapable  of  acting ;  or 
has  removed  from  the  county ;  or  where  one  of  the  parties  has  died ;  or 
where  the  docket  of  the  judgment  has  been  lost  or  destroyed. 

§  3156.  In  an  action  brought  upon  a  judgment  of  a  justice  of  t/ie  peace, 
who  is  dead,  or  out  of  office,  or  otherwise  incapable  of  acting:  or  has 
removed  from  the  county ;  or  cannot  be  found  therein ;  the  origin?  i  docket* 
book  of  the  justice  is  presumptive  evidence  of  any  matter  enterefi  therein, 
as  prescribed  by  law ;  but  the  presumption  may  be  repelled  by  proof.  If 
the  docket-book  is  lost  or  destroyed,  or  if  it  cannot  be  produced,  rifter  rea- 
sonable effort  to  obtain  it,  the  like  proof  may  be  given,  respecting  the 
recovery  of  the  judgment,  as  upon  any  other  question  of  fact. 

§  3166.  A  justice  of  the  peace,  who  Issues  any  mandate,  authorized  by 
this  chapter,  except  a  venire,  may,  at  the  request  of  the  party,  whenever 
he  deems  it  expedient  so  to  do,  empower,  by  a  written  authoritj'  indorsed 
upon  the  mandate,  any  proper  person  of  full  age,  not  a  party  to  the  action, 
to  serve,  or  otherwise  execute  it.  For  that  purpose,  the  person  »o  empow- 
ered has  all  the  power  and  authority,  and  is  subject  to  all  the  uhligations 
and  liabiHties,  of  a  constable ;  and  his  return  is  evidence  in  like  manner  as 
a  constable's.  But  a  person  so  empowered  is  not  entitled  to  any  fee  or 
reward  for  his  services. 

§  3167.  A  constable,  to  whom  a  mandate  is  directed  and  deWend  as 
prescribed  in  this  chapter,  must  execute  it  in  person,  pursuant  to  the  tenor 
thereof.     He  cannot  act  by  deputy  in  such  a  case. 

§  3168.  If  a  constable,  to  whom  a  mandate,  issued  by  a  justice  of  the 
peace,  is  directed  and  delivered,  finds,  or  has  reason  to  apprehend,  that 
resistanoe  will  be  made  to  the  execution  thereof,  he  may  deliver  it  to  the 
sheriff  of  the  county,  with  a  written  certificate,  stating  the  facts,  and 
requiring  the  sheriff  to  execute  it.  Thereupon  the  sheriff  must  execute*  the 
mandate;  and  he  is  subject  to  all  the  liabilities  attaching  to  a  const&h^e  in 
executing  it.  'Sections  one  hundred  and  four,  one  hundred  and  fivA^  and 
one  hundred  and  six  of  this  act  apply  to  a  mandate  delivered  to  a  sUu^riff, 
fts  prescribed  in  this  section. 
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TITLE  I. 

The  marine  court  of  the  dty  of  New   York, 

kaanWM  1.  Provisious  generally  applicable  to  proceedings  in  the  conrt. 

9.  Provisions  ezclnsively  applicable   to   the  proceedings,    other    th«i 

appeals,  in  an  ordinary  action. 
8.  Provisions  exclasively  applicable   to  the   proceedings,    other    than 
appeals,  in  certain  marine  canses. 
•    4.  Appeals  to  and  from  the  general  term  of  the  conrt. 

ARTICLE  FIRST. 

Provisions  genbrallt  applicable  to  Proceedings  in  the  Court. 

I  8150.  Provisions,   applying  generally  %  8162.  Service  of  notice  of  trial ;  filing 

to  courts  of  record,  sabject  to  of  note  of  issue, 

certain  qualifications.  8168.  When  conrt  may  relieve  frodi 

8160.  Certain  sections  inapplicable  to  imprisonment. 

the  court.  '        8164.  Honey;  how  paid  into  the  conrt 

8161.  Time  for. service  of  notices. 

§  3169*  Each  of  the  foregoing  provisions  of  this  act,  which  is  made,  by 
chapter  twenty-second  of  this  act,  applicable  to  the  marine  court  of  the  city 
of  New  York,  or  generally  to  courts  of  record,  is  subject  to  the  qualifica- 
tions and  exceptions  expressed  or  plainly  implied  in  this  title. 

§  3160.  Sections  four  hundred  and  thirty-eight  and  six  hundred  and 
three,  sections  six  hundred  and  eleven  to  six  hundred  and  nineteen,  both 
inclusive,  and  sections  six  hundred  and  thiity-six,  eight  hundred  and  twenty- 
seven,  one  thousand  and  thirteen,  and  one  t\tousand  and  fifteen  of  this  act 
do  not  apply  to  an  action  or  a  special  pn*oeeding  brought  in  the  marine 
court  of  the  city  of  New  York,  or  before  *.  justice  thereof,  or  to  any  pro- 
ceeding therein.  Sections  three  thousand  two  hundred  and  sixty-eight  and 
three  thousand  two  hundred  and  sixty-nine  of  this  act  do  not  apply  to  an 
action  in  the  court,  prosecuted  as  prescribed  in  article  third  of  this  title  ; 
or  where  an  undertaking  has  been  given  as  prescribed  in  section  three  thou- 
sand t)ne  hundred  and  sixty-five  of  this  act.  A  plaintiff,  in  an  action 
brought  in  the  court,  who  has  an  office  for  the  regular  transaction  of  busi- 
ness in  person,  within  the  city  of  New  York,  is  deemed  a  resident  of  that 
city,  within  the  meaning  of  sections  three  thousand  two  hundred  and  sixty- 
eight  and  three  thousand  two  hundred  and  sixty-nine  of  this^act. 

§  3161.  The  time  for  personal  service  of  certain  notices,  in  an  action 
brought  in  the  court,  is  as  follows  : 

1.  Notice  of  justification  of  the  sureties,  in  an  nndertaking  given  by  the 
plaintiff,  as  security  for  the  defendant's  costs,  not  more  than  two  days. 

2.  Notice  of  an  application  for  judgment  in  a  case  specified  in  section 
five  hundred  ahd  thirty-seven  of  this  act ;  notice  of  a  motion  to  strike  out  a 
pleading,  in  a  case  specified  in  section  five  hundred  and  thirty-eight  of  this 
act ;  notice  of  an  application  for  judgment  upon  the  defendant's  default, 
or  of.  the  execution  of  a  reference,  or  writ  of  inquiry,  or  of  an  assessment 
thereupon,  as  prescribed  in  section  one  thousand  two  hundred  and  nitteteen 
of  this  act ;  not  less  than  two  days. 

3.  Notice  of  the  justification  of  bail,  not  le^  than  two,  nor  more  than 
ten  daya. 

4.  Notice  of  a  motion,  other  than  a  motion  specified  in  subdivision  second 
of  this  section,  not  less  tlian  four  days  ;  but  the  court  or  a  justice  Aei-eot 
may,  upon  an  affidavit  showir;^  grounds  therefor,  prescribe  a  shorter  time, 
by  an  order  to  show  cause. 

§,  I^o^ice  of  trjal  of  aq  issue  of  fact,  or  of  an  issi^e  of  Is^w  ;  notice  of  l^f 


bearing  of  an  appeal,  or  of  any  other  hearing,  the  time  for  serving  which  it 
not  expressly  prescribed  in  either  of  the  foregoing  subdivisions  of  this  sec- 
tion«  or  elsewhere  in  this  title ;  not  less  than  five  days. 

8.  Notice  of  taxation  of  costs,  not  less  than  two  days  ;  except  where  afl 
the  attorneys,  serving  and  served  with  the  notice,  reside  or  hnve  their  offices 
in  the  city  of  New  Toric,  in  which  case,  one  days*  notice  is  sufficient. 

§  3162.  Notice  of  trial  of  an  issue  triable  at  a  term  of  the  court,  or  of 
the  hearing  ot  an  appeal  to  the  general  term  of  the  court,  may  be  given  for 
any  day  of  tiie  term.  A'  note  of  issue  must  be  filed  at  least  two  days  before 
the  day,  or  the  commencement  of  the  term,  for  which  the  notice  of  trial  or 
hearing  is  given  ;  and,  if  it  relates  to  the  trial  of  an  issue  of  fact,  or  of  taw, 
it  must,  in  addition  to  the  matters  specified  in  section  nine  hundred  and 
seventy-seven  of  this  act,  state  the  day  or  the  term,  for  which  the  notice  has 
been  given.  But  this  and  the  last  section  do  not  apply  to  a  case  where 
special  provision  is  otherwise  made  in  article  third  of  this  title. 

§  3163.  Where  it  satisfactorily  appears  that  a  party,  who  is  actually 
confined  in  jaii,  by  virtue  of  an  order  of  arrest,  or  an  execution  against  the 
person,  issued  in  an  action  brought  in  the  court,  i^  physically  unable  to 
endure  the  confinement,  and  that  he  cannot  procure  bail,  or  the  necessary 
sureties  in  a  bond  for  the  jail  liberties,  as  the  case  requires,  the  court,  or  a 
justice  thereof,  may,  in  its  or  his  discretion,  by  order,  direct  the  sheriff  to 
release  him  from  custody.  The  sheriff  must  obey  such  an  order.  After 
sach  a  release  from  an  execution  against  the  person,  another  execution, 
against  the  person  of  the  judgment  debtor,  cannot  be  issued  upon  the 
judgment ;  but  the  judgment  creditor  may  enforce  the  judgment  against 
property,  as  if  the  execution,  from  which  the  judgment  debtor  was  released, 
had  been  returned  without  his  being  taken. 

g  3164.  Money  paid  into  the  court,  pursuant  to  any  provision  of  this  act, 
musA,  unless  the  court  otherwise  directs,  be  paid  directly  to  the  chamberlaip 
of  the  city  of  New  York,  to  the  credit  of  the  cause  in  which  it  is  paid. 

ARTICLE  SECOND. 

protisions   ezclusivelt  applicable  to  the  proceedings,   other  thak 

Appeals,  in  an  ordinart  Action. 

{  8165.  Summons.  i  8171.  Commission  to  take  testimony. 

8166.  Time  of  service  of  pleadings,  8172.  Conrt  may  refer  qnestion  aris- 

etc.  ing  upon  a  motion. 

8187.  Enforcement  of  certain   jndg-  3173.  Time  for  filing  decision  npon  a 

mentfl   in   favor  of   working  trial  by  the  court.    Id.;  when 

women.  eufilcient. 

8168  Time   for  non.acceptance    and  8174.  Countorclaims. 

justification  of  ball,  etc.  8175.  Perishable    property    may    be 

8169.  Proof  Dcceesary  to  obtain  war-  sold. 

rant  of  attachment.  8176.  Portion  of  verdict,  etc.,  may  be 

8170.  Service  of  snmmons  withont  the  remitted. 

city,  or  by  publication. 

g  3166.  The  summons,  in  an  action  brought  in  the  court,  must  state  that 
the  time,  within  which  the  defendant  must  serve  a  copy  of  his  answer,  if 
six  days  after  the  service  thereof,  exclusive  of  the  day  of  service  ;  except 
in  one  of  the  following  cases : 

1.  A  justice  of  the  court  may,  npon  satisfactory  proof,  by  affidavit,  that 
either  the  plaintiff  or  the  defendant  resides  without  the  city  of  New  York ; 
or,  where  there  are  two  or  more  plaintiffs,  or  two  or  more  defendants,  that 
all  the  plaiiUiffs  or  all  the  defendants  reside  without  that  city,  direct,  by  ac 
trder,  that  the  defendant  be  summoned  to  answer  within  a  suoner  tioie^ 


specified  therein,  not  less  than  two  days  after  the  service  of  the  summons, 
exclusive  of  the  day  of  service ;  whereupon  the  summons  must  correspond 
to  the  order.  The  order  must  be  indorsed  upon  or  annexed  to  the  sum- 
mons ;  and  a  copy  thereof  must  be  delivered  with  a  copy  of  the  summons. 
The  justice  may,  in  his  discretion,  as  a  condition  of  granting  the  order, 
require  the  plaintiff  to  give  an  undertaking,  with  one  or  more  sureties,  to 
the  effect  that  the  plaintiff  will  pay  any  judgment  which  may  be  rendered 
api^nst  him  in  the  action,  not  exceeding  a  sum  specified  in  the  undertaking, 
which  must  be  at  least  two  hundred  dollars. 

S.  Whei-e  an  order,  directing  service  of  the  summons  without  the  city  of 
New  York,  or  by  publication^  is  granted,  the  summons  must  state  that  the 
time,  within  which  the  defendant  must  serve  a  copy  of  his  answer,  is  ten 
days  after  service  thereof,  exclusive  of  the  day  of  service.  If  a  summons, 
requiring  the  defendant  to  answer  within  a  shorter  time,  has  been  issued, 
as  prescribed  in  this  section,  before  an  order  specified  in  this  subdivision  is 
granted,  the  justice  granting  such  an  order  may  direct  that  the  summons  be 
amended  accordingly;  and  thereupon  the  summons  published,  or  served 
without  that  city,  pursuant  to  the  order,  must  correctly  state  the  time. 

§  3166.  The  time,  within  which  a  defendant  in  a  case  specified  in  sec- 
tion four  hundred  and  seventy-nine  of  this  act  must  demand  a  copy  of  the 
oomplaint,  and  the  time  within  which  the  plaintiff  must  serve  the  same, 
after  a  demand  thereof,  as  prescribed  in  that  section,  and  the  time^  within 
which  a  copy  of  a  pleading,  subsequent  to  the  complaint,,  must  be  served, 
after  the  service  of  a  copy  of  the  preceding  pleading,  is  the  same  number 
of  days,  as  stated  in  the  summons,  within  which  the  defendant  is  required 
to  serve  a  copy  of  his  answer,  after  service  of  the  summons.  But,  except 
as  otherwise  prescribed  in  section  three  thousand  one  hundred  and  eighty- 
five  of  this  act,  a  defendant,  arrested  before  answer,  has  ten  days  after  the 
arrest,  within  which  to  demand  a  copy  of  the  complaint  or  to  serve  a  copy 
of  his  answer,  as  the  case  requires  ;  and  judgment  must  be  stayed  accord- 
ingly. 

g  3167.  Section  three  thousand  two  hundred  and  twenty-one  of  this  act 
applies  to  an  action  brought  in  the  court  and  to  the  judgment  and  execution 
against  the  person  and  property  of  the  judgment  debtor. 

§  3168.  The  time  for  taking  certain  proceedings,  in  an  action  brought 
in  the  court,  is  as  follows  : 

1.  Service  of  notice  of  non-acceptance  of  bail,  within  five  days  after  the 
delivery,  to  the  plaintiff's  attorney,  of  certified  copies  of  the  order  of 
arrest,  return,  and  undertaking,  as  prescribed  in  section  five  hundred  ancf 
seventy-seven  of  this  act. 

2.  Service  of  notice  of  justification  of  the  bail,  within  five  days  after 
service  of  the  notice  specified  in  subdivision  first  of  this  section. 

8.  Service  of  notice  of  exception  to  the  sureties,  in  an  undertaking  given 
by  the  plaintiff,  as  security  for  the  defendant's  costs,  within  two  days  after 
service,  upon  the  defendant's  attorney,  of  a  wvltten  notice  of  the  filing 
thereof ;  and  service  of  notice  of  the  justification  of  the  same,  or  new  sure- 
ties, within  two  days  after  service  of  the  notice  of  exception. 

§  3169.  In  order  to  entitle  the  plaintiff  to  a  warrant  of  attachment 
against  property,  he  must  show  by  afBdavit,  to  the  satisfaction  of  the  jus- 
tice granting  it,  that  a  sufficient  cause  of  action  exists  against  the  defend- 
ant, to  recover  damages  for  one  or  more  causes  specified  in  section  six 
hundred  and  thirty-five  of  this  act,  to  an  amount  stated  in  the  affidavit ; 
which,  if  the  action  is  to  recover  damages  for  breach  of  a  contract,  mutt 
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b«  stated  over  and  abore  all  counterclaims  known  to  tl)0  plaiJitiff ;  and 
also  that  the  ease  is  within  one  of  the  following  subdivisions : 

1.  That  the  defendant  is  a  foreign  corporation;  or  a  domestic  corpora* 
tion  whose  principal  place  of  business  is  not  within  the  city  of  New 
Tork. 

2.  That  the  defendant  is  not  a  resident  of  the  State. 

3.  That  the  defendant,  being  a  resident  of  the  State,  is  not  a  resident  of 
the  city  of  New  York  ;  and  has  not  an  office  within  that  city,  where  he 
rep;ularly  transacts  business  in  person. 

4.  That  the  defendant,  being  an  adult  and  a  resident  of  that  city,  has 
departed  therefrom,  with  intent  to  defraud  his  creditors,  or  to  avoid  service 
of  the  summons;  or  keeps  himself  concealed  therein,  with  the  like  intent; 
or  that,  after  proper  and  diligent  effort  to  ascertain  the  place  of  the 
sojourn  of  such  a  resident  adult  defendant,  the  same  cannot  be  ascer- 
tained. 

5.  That  the  defendant,  being  an  adult,  h*as  removed,  or  is  about  to 
remove,  property  from  that  city,  with  intent  to  defraud  his  creditors,  or  that 
he  has  assigned,  disposed  of,  or  secreted,  or  is  about  to  assign,  dispose  of, 
or  secrete  property,  with  the  like  intent. 

6.  That  the  defendant,  being  an  adult  and  a  resident  of  that  city,  has 
been  continuously  without  the  United  States  more  than  six  months  next 
before  the  granting  of  the  warrant,  and  has  not  made  a  designation  of  a 
person  upon  whom  to  serve  a  summons  in  his  behalf,  as  prescribed  in  sec- 
tion four  hundred  and  thirty  of  this  act ;  or  a  designation  so  made  no  longer 
remains  in  force. 

§  3170.  An  order,  directing  the  service  of  a  summons,  either  without 
the  city  of  New-York,  or  by  publication,  may  be  granted  by  the  court,  or 
by  a  justice  thereof ;  but  only  in  a  case,  where  a  warrant  of  attachment;  has 
been  issued,  as  prescribed  in  the  last  section,  and  personal  service. of  the 
summons  cannot  be  made,  with  due  diligence,  within  that  cit^.  The  plaint- 
iff, when  he  apply  for  such  an  order,  must  show  by  affidavit,  to  the  satis- 
faction of  the  court  or  justice,  that  the  case  is  within  this  section.  Where 
an  oiMJer  is  granted,  as  prescribed  in  this  section,  service  of  the  summons 
without  that  city  may  be  made,  as  directed  in  the  order,  either  within  or 
without  the  State.  Sections  440  to  446,  both  inclusive,  and  sections  638, 
707,  and  708  of  this  act  apply  to  the  service  or  publication,  pursuant  to 
such  an  order,  and  to  the  proceedings  relating  to  the  same,  and  subsequent 
tnereto;  substituting  the  words,  "  the  city  of  New-York  ",  in  place  of  the 
words,  "  the  State  ",  wherever  the  latter  words  occur.  If  the  defendant  is 
a  resident  of  the  city  of  New- York,  the  order  must  also  direct  that  a  copy 
of  the  summons,  complaint,  and  order  be  left  at  his  residence,  specifying  it, 
with  a  person  of  suitable  age  and  discretion,  if,  upon  reasonable  applica- 
tion, admittance  can  be  obtained,  and  such  a  person  found  who  will  receive 
It ;  or,  if  admittance  cannot  be  so  obtained,  nor  such  a  person  found,  by 
affixing  the  same  to  the  outer  door  of  the  residence  so  specified. 

$  3171.  The  application,  to  the  court,  of  article  second  of  title  third  of 
cLapter  ninth  of  this  act,  is  subject  to  the  following  qualifications: 

1.  The  words,  "tlie  city  and_county  of  New- York,  or  either  of  the  coun- 
ties of  Richmond,  Kings,  Queens,  or  Westchester",  must  be  regarded  as  sub- 
stituted, in  place  of  the  words,  ^^the  State",  wherever  those  words  are  used 
in  that  article,  with  respect  to  the  locality  of  a  witness. 

2.  Interrogatories,  framed  pursuant  to  that  article,  can  b«  settled  Qulj 
hj  a  justice  of  the  court. 
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8.  A  commission,  or  order  to  take  depositions,  issued  or  granted  pursaant 
u>  that  article,  may  be  executed  either  within  or  without  the  State. 

§  3172.  The  court  may,  of  its  own  motion,  or  upon  the  application  of 
either  party,  without  the  consent  of  the  other,  by  order,  direct  a  reference, 
to  determine  and  report  upon  a  question  of  fact,  arising  upon  a  motion,  in 
any  stage  of  an  action. 

§  3173.  The  time  within  which  the  decision  of  the  court  must  be  filed, 
in  a  case  specified  in  section  one  thousand  and  ten  of  this  act,  is  ten  days 
after  the  cause  is  finally  submitted.  The  decision  of  the  court,  in  a,  case 
specified  in  section  one  thousand  and  twenty-two  of  this  act,  is  sufficient  if 
it  directs  the  judgment  to  be  entered  thereupon  ;  but,  if  su  required  by  a 
party  appealing,  the  justice  by  whom  the  decision  was  made,  must,  within 
ten  days  after  the  appeal  is  perfected,  and  notice  thereof  and  of  the  require- 
ment is  given  to  him,  make,  and  file  with  the  clerk,  a  special  decision,  stat* 
ing  separately  the  facts  found*  and  the  conclusions  of  law. 

§  3174.  A  counterclaim,  specified  in  subdivision  second  of  section  five 
hundred  and  one  of  this  act,  cannot  be  /nv..rposed,-in  an  action  brought  in 
the  court,  unless  it  is  of  such  a  nature,  that  the  court  has  jurisdiction  of  an 
action  founded  thereupon;'  except  that,  in  an  action  brought  by  an  executor 
or  administrator,  any  counterclaim  may  be  interposed,  which  could  be  inter- 
posed in  a  like  action,  brought  in  the  supreme  court.  A  counterclaim  may 
be  interposed,  in  an  action  brought  in  the  court,  without  respect  to  the 
amount  thereof ;  and  judgment  thereupon,  in  favor  of  the  defendant,  may 
be  rendered  for  auv  sum. 

§  3175.  Where  perishable  property  has  been  levied  upon,  by  virtue  of 
an  execution  or  a  warrant  of  attachment,  the  court  may,  upon  the  applica- 
tion of  the  officer  making  the  levy,  by  order,  direct  the  sale  thereof,  at 
such  a  time,  and  upon  such  a  notice,  as  it  deems  proper;  and  thereupon  the 
property  must  be  sold  accordingly. 

• 

§  3176.  A  party  to  whom  a  sum  is  awarded,  upon  a  trial,  an  assessment 
of  damages,  or  the  execution  of  a  reference  or  writ  of  inquiry,  may  remit 
any  portion  thereof,  and  take  judgment  for  the  residue. 

ARTICLE  THIRD. 

PbOTISIOMS    SXCLUBIYELT    applicable    to  the   PrOCEEDINQS,    other    THIM 

Appeals,  in  certain  marine  Causes. 

I  3177.  Arrest  in  certain  marine  caaBes.       $  3182.  Id.;  bail  or  denoeit  after  retnm 

Conrt  may  regulate  by  gen-  3188.  Id.;  when  ana    how  defendant 
eral  mles.  to  remain  in  cuetody. 

8178.  Id.;  contents  of   order  of   ar-  3184.  Id.;  return  of  summons,  etc. 

reet.  3185.  Id.;  proceeaings  after  return. 

3179.  Id.:  proceedings  on  arrest.  3186.  I'i.;  trial. 

8180,  8181.  Id.;  bull  or  deposit  before  3187.  Ordinary  acrion  may  be  brought 
return.  for  h'ke  cause. 

§  3177.  In  an  action  specified  in  subdivision  second  of  section  three 
hundred  and  seventeen  of  this  act,  the  plaintiff  may  apply  for  an  order  of 
arrest,  to  accompany  the  summons,  in  the  form  and  to  the  effect  specified 
in  the  next  secti')n.  If  such  an  order  is  granted,  the  proceedings  in  th« 
action  must  be  conducted  as  prescribed  in  this  article.  The  justices  of  tira 
court,  or  a  majority  of  them,  may,  from  time  to  time,  by  one  or  more  gen- 
eral rules,  a  tested  by  the  hands  of  the  justices  making  the  same,  and 
filed  with  the  clerk,  regulate  the  manner  in  which  an  application  for  such 
an  order  may  bo  made,  and  the  cases  in  which  an  undertaking  may  bo  dis- 
ptnaed  with,     (ntil  regulations  are  so  estabUsbed,  the  justice  to  whom  the 
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application  is  made,  may,  in  his  discretion,  require  or  dispense  with  an 
andertaking  thereupon. 

§  3178.  The  order  of  arrest,  granted  as  prescribed  in  the  last  section, 
must  require  the  sheriff  to  arrest  the  defendant,  and  to  bring  him  fortliwith 
before  the  court,  at  the  chambers  thereof ;  or  if,  when  he  is  arrested,  the 
court,  is  not  in  session  at  chambers,  to  bold  him  to  bail,  in  a  sum  specified 
in  the  order,  for  his  personal  attendance  at  the  opening  of  the  court,  on 
the  next  day  thereafter,  when  it  is  in  session  at  the  chambers  thereof.  Tim 
order  must  also  direct  that  the  defendant  be  summoned  to  answer  lue  com- 
plaint in  the  action  forthwith.  Thereupon  the  summons  must  conform  to 
ihe  order. 

§  3179.  The  sheriff,  upon  arresting  the  defendant,  by  virtue  of  such  an 
order,  must,  at  the  same  time,  serve  upon  him  the  summons,  and  also  a 
copy  of  the  order  of  arrest,  and  of  the  papers  upon  which  it  was  granted. 
He  must  forthwith  bring  the  defendant  before  the  court,  at  the  chamber^ 
thereof,  if  the  court  is  then  in  session  at  chambers  ;  otherwise,  unless  bail 
as  given,  as  prescribed  in  the  next  section,  he  must  take  the  defendant  to 
?the  jail  of  the  city  and  county  of  New  York,  for  the  confinement  of 
^prisoners  in  civil  causes.  The  keeper  thereof  must  confine  the  defendant 
4herem.  On  the  next  day  thereafter,  when  the  court  is  in  se:>sion  at  cham- 
bers,  the  sheriff  must  take  the  defendant  from  the  jail,  and  bring  him  before 
the  court. 

§  3180.  The  defendant  may  gire  bail,  by  delivering  to  the  sheriff  a 
written  undertaking  to  the  plaintiff,  in  the  sum  specified  in  the  order  of 
arrest,  executed  by  one  or  more  sureties,  to  the  effect  that  the  defendant 
will  attend  in  peison  at  the  opening  of  the  court,  at  the  chambers  thereof, 
on  the  next  day  thereafter  when  it  is  there  in  session ;  or  he  may  deposit 
with  the  sheriff  the  Fum  specified  in  the  order  of  arrest.  In  either  case,  the 
<iheriff  must  forthwith  release  him  from  custody. 

9 

§  3181.  Where  bail  is  given,  as  prescribed  in  the  last  section,  the  officer 
taking  the  acknowledgment  of  the  undertaking,  must,  if  the  sheriff  so 
requires,  examine  under  oath,  to  a  reasonable  extent,  the  persons  offering 
to  become  bail,  concerning  their  property  and  their  circumstances.  The 
•defendant  may  give  bail,  or  make  the  deposit,  immediately  upon  his  arrest, 
at  any  hour  of  the  day  or  night ;  and  he  must  have  reasonable  opportunity 
to  seek  for  and  to  procure  bail,  before  being  committed  to  jail.  Where  a 
•deposit  is  made,  the  money  deposited  must,  before  the  expiration  of  the 
next  day  thereafter,  not.  being  Sunday  or  a  public  holiday,  be  paid  by  the 
sheriff,  into  court,  to  the  credit  of  the  action,  as  prescribed  in  section  three 
thousand  one  hundred  and  sixty-four  of  this  act. 

§  3182.  At  any  time  after  the  return  of  the  sheriff,  and  before  finat 
judgment,  a  justice  of  the  court  may  admit  a  defendant  in  custody  to  bail„ 
or  allow  him  to  make  a  deposit ;  and  may  direct  his  release,  upon  his  giving 
bail  or  making  the  deposit  accordingly.  The  sum  to  be  deposited,  or  the« 
sum  specified  in  the  undertaking  of  the  bail,  must  be  fixed,  and  the  sureties^ 
in  the  undertaking  must  be  approved,  by  the  justice  ;  who  must  be  8atis« 
fied,  by  their  examination,  or  by  other  proof,  respecting  their  sufficiency. 
The  undertaJsing  roust  be  to  the  effect  that  the  defendant  will,  at  all  times, 
render  himself  amenable  to  any  mandate  which  may  be  issued,,  to  enforce  a 
^nal  judgment  against  him  in  the  action.  Article  fourth  of  title  first  of 
chapter  seventh  of  this  act,  applies,  where  bail  is  given  <^»  jprescribed  ia  thij^ 
or  ft^a  last  fection. 
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§  3183.  Unless  bail  is  given,  or  a  deposit  is  made,  as  prescribed  ia  the 
hi!«t  three  sections,  the  defendant  must  remain  in  the  jai!  by  virtue  of  the 
order  of  arrest,  until  final  judgment  in  the  action  ;  and,  if  the  judgment  ia 
against  the  defendant,  until  the  return  of  an  execution  against  property, 
issued  thereupon.  But  the  cour{  must  direct  hira  to  be  brought  into  court, 
at  the  time  of  the  trial ;  and  it  may,  in  its  discretion,  direct  him  to  be 
brought  into  court  at  any  other  time.  In  either  case,  he  must  be  taken 
from  the  jail,  and  brought  into  court  accordingly. 

§  3184.  The  sheriff,  after  serving  the  summons  and  executing  the  order 
of  arrest,  must  make  a  full  return  of  his  proceedings  thereupon,  to  the 
court  at  chambers.  The  return  must  be  made  forthwith,  unless  the  coiut 
is  iM>t  then  in  session  at  chambers ;  in  which  case  it  must  be  made  imme- 
diately after  the  opening  of  the  court,  on  the  first  day  thereafter,  when  it  is 
there  in  session.  If  the  defendant  has  given  bail,  the  undertaking  of  the 
bail  must  be  returned,  to  be  delivered  to  the  plaintiff  when  the  court 
BO  directs. 

§  3185.-  Unless  both  parties  sooner  appear,  the  court  must  wait  one 
hour  after  the  return  ;  or,  if  the  defendant  has  given  bail,  one  hour  after 
the  opening  of  the  court.  As  soon  after  the  parties  appear,  or  after  the 
expiration  of  the  hour,  as  the  business  upon  which  the  court  is  then  engaged 
will  permit,  the  court  must  take  up  the  cause.  If  the  plaintiff  does  not  then 
appear,  n  judgment  dismissing  the  complaint,  with  costs,  must  be  rendered. 
If  the  defendant  does  not  then  attend  in  person,  the  plaintiff  must  then 
make  his  complaint,  and  the  defendant's  default  must  be  entered.  If  the 
plaintiff  appears  and  the  defendant  attends  in  person,  the  pleadings  must 
then  be  made,  and  issue  must  be  joined.  The  pleadings  may  be  oral  or 
written  ;  if  they  are  oral,  the  clerk  must  enter  the  substance  thereof  in  the 
minutes.  If  either  party  desires  a  trial  by  a  jury,  he'  must  demand  the 
same,  at  the  time  of  the  joinder  of  issue ;  otherwise  the  issue  must  be  tried 
by  the  court,  without  a  jury. 

g  3186.  Where  a  trial  by  jury  is  duly  demanded,  the  court  at  chambers 
must  direct  the  issue  to  be  tried,  at  a  trial  term,  upon  such  notice  as  it 
deems  proper,  or  without  notice ;  it  may  also  direct  that  the  action  have  a 
preference  upon  the  day  calendar,  either  generally  or  for  a  particular  day ; 
and  it  may  give  such  direction  as  it  deems  proper,  with  respect  to  filing  a 
note  of  issue.  Where  a  trial  by  jury  is  not  duly  demanded,  or  where  the 
defendant  is  in  default,  the  evidence  must  then,  or  at  such  subsequent  time, 
either  at  chambers  or  at  a  trial  term  or  special  term,  as  the  court  at  cham- 
bers appoints,  be  given ;  and  thereupon  final  judgment  must  be  rendered. 
But  the  issue  must  be  appointed  to  be  tried,  within  six  days  after  the 
joinder  thereof,  unless  both  parties  assent  to  a  longer  time;  or  a  trial'  by 
jury  is  demanded,  and  there  is  no  term  of  the  court,  at  which  it  can  be  had, 
within  that  time.  The  trial  cannot  be  adjourned,  without  the  consent  of 
both  parties,  beyond  three  calendar  months  from  the  joinder  of  issue. 

§  3187.  This  article  does  not  prevent  the  plaintiff  from  commencing,  and 
conducting  in  the  ordinary  manner,  an  action,  for  a  cause  specified  in  sab' 
division  second  of  section  three  hundred  and  seventeen  of  this  act. 

ARTICLE  FOURTH. 
Appeals  to  and  from  the  General  Term  op  the  Court. 

{  8188.  Appeal  to  general  term,  from  a       $  3190.  Time   to  appeal    from   orders 
«-««      Juagment.  proceedings  therenpon. 

9199^  Id.;  fromaiiord«r.  3191.  Appeal   from   general   term  l9 
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common  pleas;  ill  what CMef.  how    enforced.      Id.;    where 

§  3193.  Id.;  proceedings  regulated.  *         new  trial  was  properly  grant- 

8193.  Id.;  within  what  time  ;  where  ed. 

heard.  f  8^195.  Id.;  appeal  therefrom  to  court 

S194.  Id.;  determination  upon  appeal,  of  appeals. 

§  3188.  An  appeal,  to  the  general  term  of  the  court,  may  be  taken  fnxni 
a  final  judgment  rendered  therein,  in  a  case  where  an  appeal  may  be  taken 
to  the  general  term  of  the  supreme  court,  from  a  final  judgment  rendered 
therein,  as  prescribed  i|^  section  one  thousand  three  hundred  and  forty- six 
of  this  act. 

g  3189.  An  appeal,  to  the  general  term  of  the  court,  may  also  be  taken 
from  an  interlocutory  judgment  rendered,  or  an  order  made,  at  a  special 
term  or  a  trial  term  thereof,  or  an  order  made  by  a  justice  tberof,  out  of 
court,  in  a  case,  where  an  appeal  may  be  taken  to  the  general  term  of  the 
supreme  court,  from  an  interlocutory  judgment  rendered,  or  an  order  made, 
in  like  manner,  as  prescribed  in  sections  one  thousand  three  hundred  and 
forty-seven,  one  thousand  three  hundred  and  forty-eight,  and  one  thousand 
three  hundred  and  forty-nine  of  this  act. 

§  3190.  An  appeal,  authorized  by  the  last  section,  must  be  taken  within 
ten  days  after  service  of  a  copy  of  the  judgment  or  order  appealed  from, 
and  a  written  notice  of  the  entry  thereof.  In  every  other  respect,  titles 
first  and  fourth  of  chapter  twelfth  of  this  act,  apply  to  and  govern  an 
appeal,  taken  as  prescribed  in  either  of  the  last  two  sections.  ' 

§  3191.  An  appeal  may  be  taken  by  the  court  of  common  pleas  for  the 
city  and  county  of  New  York,  from  an  actual  determination,  made  by  the 
marine  court  of  the  city  of  New  York«  at  a  general  term  thereof,  in  either 
of  the  following  cases :  ' 

1.  Where  a  final  judgment  has  been  rendered,  upon  an  appeal  taken  to 
the  general  term. 

2.  Where  an  order  has  been  made,  granting  a  new  trial.  But  an  appeal 
cannot  be  taken,  from  an  order  granting  a  new  trial,  upon  a  case  or  excep- 
tions, unless  the  notice  of  appeal  contains  an  assent,  on  the  part  of  the 
appellant,  that  if  the  order  is  affirmed,  judgment  absolute  may  be  rendered 
against  the  appellant. 

8.  {amd  1882.]  Where  an  order  has  been  made  which  grants,  refuses, 
continues,  or  modifies  a  provisional  remedy;  or,  where  it  involves  some 
part  of  the  merits,  or  where  it  affects  a  substantial  right,  or  where,  in  effect, 
it  determines  the  action  and  prevents  a  judgment  from  which  an  appeal 
might  be  taken. 

§  3192.  Titles  first  and  third  of  chapter  twelfth  of  this  act  apply  to  and 
govern  an  appeal,  taken  as  prescribed  in  the  last  section,  except  as  other- 
wise expressly  prescribed  in  the  next  two  sections. 

§  3193.  An  appeal,  authorized  by  the  last  section,  must  be  taken  within 
twenty  days  after  servic^  of  a  copy  of  the  judgment  or  order  appealed  from, 
and  a  written  notice  of  the  entry  thereof.  The  appeal  must  be  heard  at  a 
general  term  of  the  appellate  court. 

§  3194.  The  judgment  or  order  of  the  appellate  court  must  be  remitted 
to  the  court  below,  to  be  enforced  according  to  law.  Upon  an  appeal  from 
an  order  granting  a  new  trial,  on  a  case  or  exceptions,  if  the  appellate 
court  determines  that  no  error  was  committed  in  granting  the  new  trial,  it 
must  render  judgment  absolute  upon  the  right  of  the  appellant ;  and  there- 
upon an  assessment  of  damages,  or  any  other  proceeding,  requisite  to  reO' 
der  the  judgment  effectual,  may  be  bad  in  the  marine  court. 
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§  3196.  Upon  an  appeal  to  the  court  of  appeals,  the  notice  of  appeal  and 
undertaking  must  be  filed  with  the  clerk  of  the  marine  court,  who  must 
transmit  the  necessary  papers  to  the  court  of  appeals ;  and  the  judgment 
or  order  of  the  court  of  appeals  must  be  remitted  to  and  enforced  by  the 
marine  court. 

TITLE  II. 

7%tf  mayor* s  court  of  the  city  of  Htidiion^  aiid  the  recorder^ i  courts  of  ths 

cities  of  Uiica  and  Oswego,    \ 

J  8196.  Civil  jnrisdiction  prescribed.  tions,  etc.,  so  transferred. 

8197.  Certain  pending  actions,   etc.,       §  9300.  Proceedings  in  case  of  jadge^a 

transferred  to  supreme  coart.  disability. 

8198.  Id.;  certain  papers,  etc.,  to  be  8201.  Services  of  snbpoeoas. 

transmitted  to  connty  clerk.  8:^.  Effect  of  this  titJo  limited. 

8199.  Power  of  supreme  court,  in  ac- 

§  3196.  The  civil  Jurisdiction  of  the  mayor's  court  of  the  city  of  Hud- 
son, the  recorder's  court  of  the  city  of  Utica,  and  the  recorder's  court  of 
the  city  of  Oswego,  extends  only  to  an  action  whereof  jurisdiction  is  ex* 
pressly  conferred  upon  the  court,  by  a  proTision  of  a  statute  incorporating, 
or  otherwise  specially  relating  to  the  government  of,  the  city  wherein  the 
court  is  located. 

§  3197.  Every  civil  action,  now  pending  in  either  of  those  courts,  other 
than  an  actioq  specified  in  the  last  section,  is  hereby  transferred  to  the 
supreme  court ;  and  the  subsequent  proceedings  therein,  before  and  after 
the  judgment,  must  be  the  same,  as  if  the  action  had  been  commenced  in 
the  supreme  court. 

§  3198.  All  judgment- rolls,  and  other  records,  and  all  books  and  papers, 
relating  exclusively  to  civil  actions,  other  than  an  action  specified  in  the 
last  section  but  one,  now  remaining  in  either  of  those  courts,  must  be  deliv- 
ered by  the  clerk  thereof,  or,  if  there  is  no  clerk,  by  (he  judge  or  other 
officer,  having  the  custody  thereof,  to  the  clerk  of  the  county  in  which  the 
court  is  located,  to  be  preserved  among  the  records  of  his  office.  The 
expense  of  so  doing  is  a  county  charge. 

§  3199.  The  supreme  court  may  review,  enforce,  vacate,  or  amend  a 
final  judgment  heretofore  rendered  by  either  of  those  courts,  in  a  civil 
action,  other  than  an  action  specified  in  section  three  thousand  one  hundred 
and  ninety-six  of  this  act,  with  like  power  and  effect,  as  the  court  in  which 
it  was  commenced  might  have  bo  done,  if  this  act  had  not  been  passed. 

g  3200.  The  county  court  of  the  county  in  which  either  of  those  courts 
is  located,  may,  by  an  order,  remove  to  Itself  an  action  of  which  either  of 
those  courts  has  jurisdiction,  as  prescribed  in  section  three  thousand  one 
hundred  and  ninety-six  of  this  act,  upon  proof,  by  affidavit,  that  the  judge 
thereof  is,  for  any  cause,  incapable  of  acting,  either  generally  or  in  the  par-, 
ticular  action.  Sections  844,  345,  and  846  of  this  act  apply  to  such  an 
order  of  removal,  and  to  the  proceedings  subsequent  thereto.  The  proceed- 
ings subsequent  tu  the  order  are  the  same,  as  in  an  action  brought  in  the 
county  court,  except  that  costs  must  be  awarded,  as  if  the  action  had 
remained  in  the  court  from  which  it  was  removed. 

§  3201.  A  subpoena,  issued  out  of  either  of  those  courts,  may  be  served 
upon  a  witness,  at  any  place  within  the  State.  A  warrant  to  apprehend  a 
witness,  for  a  failure  to  obey  such  a  subpoena,  may  be  directed  to  the 
sheriff  of  the  county  where  tke  court  is  located,  and  executed  by  him  with  in 
any  county  of  the  State.  The  sheriflf  is  subject  to  the  same  liability,  for  s 
failure  to  serve  or  return  it,  as  if  it  was  issued  out  of  the  supreme  court 
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§  3202.  This  title  does  not  affect  any  provision  of  law  cenferring  upon 
a  judge,  or  apon  the  judges,  of  either  of  those  courts,  jurisdiction,  power 
or  authority,  in  an  action  brought  in  another  court,  or  in  a  special  proceed- 
ing. 

TITLE  III. 

The  city  court  of  Yonkers. 

%  3903.  Jurisdiction  in  civil  actione.  %  9206.  This  title  does  not  affect  Juris- 

8204.  Lasit  section  qualified.  diction  of  the  coart,  etc.,  in 

8^05.  Summons,  where  served.  special  proceedings. 

§  3203.  The  jurisdiction  of  the  city  court  of  Yonkers  extends  to  the 
following  civil  actions  only  : 

1.  An  action  against  a  natural  person,  or  against  a  foreign  or  domestic 
corporation,  wherein  the  complaint  demands  judgment  for  a  sum  of  money 
only,  or  to  recover  one  or  more  chattels,  with  or  without  damages  for  the 
taking,  withholding,  or  detention  thereof. 

2.  An  action  to  foreclose  or  enforce  a  lien,  upon  real  property  in  the 
city  of  Yonkers,  created,  as  prescribed  by  statute,  in  favor  of  a  person  who 
has  performed  labor,  or  furnished  materials  to  be  used,  in  erecting,  alter 
ing,  or  repairing  a  building,  building  lot,  or  appurtenance  thereto,  including 
fences,  sidewalks,  paving,  wells,  fountains,  fishponds,  ornamental  and  fruit 
trees,  and  every  other  improvement  to  a  building  or  building  lot. 

3.  An  action  to  foreclose  or  enforce  a  Iten,  for  a  sura  not  exceeding 
one  thousand  dollars,  exclusive  of  interest,  upon  one  or  more  chattels. 

§  3204:.  {am''d  1868.]  The  jurisdiction  conferred  by  the  last  section  is  sub- 
ject to  the  following  limitations  and  regulations : 

1.  In  an  action  wherein  the  complaint  demands  judgment  for  a  sum  of  money 
only,  the  sum  for  which  judgment  is  rendered  in  favor  of  the  plaintiff  cannot  ex- 
ceed one  thousand  dollars ;  exclusive  of  interest  and  costs  as  taxed ;  except 
where  it  is  brought  upon  a  bond  or  undertaking  given  in  an  action  or  special  pro- 
ceeding in  the  same  court,  or  before  the  city  judge.  Where  the  action  is  brought 
upon  a  bond  or '  other  contract,  the  judgment  must  be  for  the  sum  actually  due, 
without  regard  to  a  penalty  therein  contained  ;  and  where  the  money  is  payable 
in  installment8,^uccessive  actions  may  be  brought  for  the  installments  as  they 
become  due. 

2.  In  an  action  to  recover  one  or  more  chattels,  a  judgment  cannot  be  ren- 
dered in  favor  of  the  plaintiff  for  a  chattel  or  chattels,  the  aggregate  value  of 
which  exceeds  one  thousand  dollars. 

3.  The  court  has  not  jurisdiction  of  an  action  against  an  executor  or  admiuis 
trator  in  his  representative  capacity. 

4.  The  court  has  not  jurisdiction  of  any  action,  unless  one  of  the  parties 
thereto  resides  in  the  city  of  Yonkers,  or  in  a  town  of  Westchester  County, 
adjoining  that  city ;  or  a  warrant  of  attachment  is  granted  to  accompany  the 
summons,  and  levied  upon  property  of  the  defendant  within  that  city;  or  the 
action  is  brought  to  recover  one  or  more  statutory  penalties  by  the  city  of  Yon- 
kers, or  one  of  its  officers  or  boards  of  commissioners.  Such  warrant  of  attach 
ment  must  be  granted  and  subsequent  proceedings  taken  in  accordance  with  the 
provisions  and  requirements  herein  relating  to  attachments  in  courts  of  justices 
of  the  peace. 

§  3206.  The  summons,  in  an  action  brought  in  the  court,  may  be  serred 
at  any  place  within  the  county  of  Westchester,  but  not  elsewhere. 

§  3206.  This  title  does  not  affect  any  provision  of  law,  conferring  upon 
the  court,  or  upon  the  city  judge  of  Yonkers,  jurisdiction,  power,  or  author- 
ity, in  a  special  proceeding ;  or  conferring  upon  the  city  judge  of  Yonken 
power  or  authoi  ity,  in  an  action  brought  in  another  court. 
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TITLE  IV. 

The  ditttid  courts  of  the  city  of  New  York,  and  the  jitstiees*  courts  of  tK§ 

cities  of  Albany  and  IVop. 

Abtiolk  1.  ProvisioQB  generally  applicable  to  all  the  coarts  specefled  in  this  titJe. 
2.  Provisions  exclunvely  applicable  to  the  district  coarta  of  the  city  ol 

New  York, 
d.  Provisions  ezclnsively  applicable  to  the  justices^  courts  of  Albany  and 

Troy. 

ARTICLE  FIRST. 

P&OTISIONS  GKNBRALLT  jLPPLICAfiLK  TO  ALL  THK  COITBTS  SPXOiriKD  IN   THlf 

Title. 

I  8S07.  Services  of  complaint  with  snm-  taohment ;  requisition  to  le- 
mons ;     proceedings    there-  plevy. 
upon.  {  3311.  The  last  section  qualified. 
8206.  Id.;  and  proof  of  senrlce.  8212.  Proceedings  where  title  to  reai 

8209.  Action  to   be    commenced   by  property  is  in  question. 

service  of  summons.  8218.  Appeals. 

8210.  Order  of  arrest ;  warrant  of  at-  3214.  Effect  of  this  a'ct,  upon  juris- 

diction and  proceedings. 

§  3207.  Section  3126  of  this  act  applies  to  an  action  to  recover  upon  oi 
for  breach  of  a  contract,  express  or  implied,  brought  in  a  district  court  of 
the  citv  of  New  York,  in  the  justices*  court  of  the  city  of  Albany,  or  in  th« 
justices'  court  of  the  city  of  Troy. 

§  3208.  In  an  action  brought  in  either  of  those  courts,  the  summons, 
and,  in  a  proper  case,  a  copy  of  the  complaint,  may  be  served  by  any  per- 
son not  a  party  to  the  action ;  except  that,  where  the  action  is  brought  in  a 
district  oourt  of  the  city  of  New  York,  a  person,  other  than  a  constable  or 
a  marshal,  serving  the  same,  must  be  first  empowered  to  do  so,  either  by 
the  justice,  or  by  the  attorney  to  the  corporation,  as  now  prescribed  by  law. 
Proof  of  service  thereof,  by  sucli  a  person,  must  be  made  b|f  his  affidavit ; 
which  must  state  the  particular  place,  time,  and  manner  of  service,  and  that 
the  affiant  knew  the  person  so  served,  to  be  the  person  mentioned  and 
described  in  the  summons,  as  defendant  therein. 

§  3209.  An  action,  brought  in  either  of  those  courts,  at  any  time  after 
this  chapter  takes  effect,  must  be  commenced  by  the  voluntary  appearance 
of,  and  joinder  of  issue  by,  the  parties,  or  by  the  service  of  a  summons. 

§  3210.  [am*d  1884.]  Articles  third,  fourth  and  fifth  of  title  second  of 
chapter  nineteen  of  this  act  apply  to  an  action  brought  in  either  of  those 
courts,  except  as  otherwise  prescribed  iu  the  next  section.  And  except^ 
also,  that  where  the  warrant  of  attachment,  or  requisition  to  replevy,  is 
issued  out  of  a  district  court  of  the  city  of  New  York,  against  a  nou-resi- 
dent  defendant,  the  said  warrant,  or  requisition,  must  require  the  mai-shal 
to  attach  or  replevy  the  property,  on  or  before  a  day  therein  specified,  which 
must  be  not  less  than  two  nor  more  than  four  days  before  the  return  day  of 
the  summons. 

g  3211.  The  provisions  of  the  last  section  are  subject  to  the  following 
qualifications : 

1 .  Nothing  contained  in  either  of  the  articles,  so  made  applicable,  appltei 
to  an  order  of  arrest,  in  an  action  brought  in  a  district  court  of   the  city 
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o(  New  York,  or  affects  any  provisioD  of  this  title,  relating  to  the  jurisdic- 
tion of  either  of  the  courts  specified  in  this  title. 

2.  An  order  of  arrest,  in  an  action  brought  in  the  justices*  court  of 
Albany,  or  the  justices*  court  of  Troy,  or  a  warrant  of  attachttient,  or  a  • 
requisition  to  replevy,  in  either  of  those  courts,  or  in  a  district  court  of  the 
city  of  New  York,  must  be  granted  by,  and  directed  to,  and  executed  by, 
the  officer  empowered,  by  the  statutes  remaining  in  force  after  this  chapter 
takes  effect,  to  grant  or  execute,  as  the  case  requires,  in  the  same  court,  a 
warrant  to  arrest,  a  warrant  of  attachment,  or  a  requisition  in  an  action  to 
recover  a  chattel. 

3.  The  manner  of  applying  for,  grafting,  and  executing  an  order  of  arrest, 
a  warrant  of  attachment,  or  a  requisition  to  replevy,  and  the  proceedings 
thereupon,  and  with  respect  thereto,  as  prescribed  in  the  articles  so  made 
applicable,  are  subject  to  the  statutes,  remaining  unrepealed  after  this  chap- 
ter takes  effect,  specially  applicable  to  those  courts,  or  to  either  or  any  of 
them,  prescribing  the  duties  of  the  justices,  or  of  the  clerks  thereof, 
or  regulating  the  moie  of  transacting  business  in  an  action  brought 
therein. 

§  3212.  Sections  2961  to  2968  of  this  act,  both  inclusive,  apply  to  an 
action,  brought  in  either  of  those  courts ;  except  that,  where  the  action  is 
brought  in  a  district  court  of  the  city  of  New- York,  the  surety  upon  the 
defendant's  undertaking  is  liable,  in  the  ease  specified  in  section  two  thou- 
sand nine  hundred  and  fifty-two,  to  any  amount,  for  which  judgment  might 
have  been  rendered  by  the  district  court,  if  the  answer  and  undertaking  had 
not  been  delivered. 

§  3213.  [ani'd  1888.]  An  appeal  fj'om  a  judgment  rendered  in  a  district 
court  of  the  city,  of  New  York  may  be  taken  to  the  court  of  common  pleas 
for  the  city  and  county  of  New  York  in  the  cases  and  in  the  manner  pre* 
scribed  iu  articles  first  and  second  of  title  eight  of  chapter  nineteenth  of 
this  act.  The  appellate  court  may  reverse,  affirm  or  modify  the  judgment 
appealed  from,  and  where  a  judgment  is  reversed,  may  order  a  new  trial 
in  the  district  court.  Where  a  judgment  is  modified,  or  where  a  new  trial 
is  ordered,  costs  shall  be  in  the  discretion  of  the  appellate  court.  An  appeal 
from  the  judgment  rendered  in  the  justice's  court. of  the  city  of  Albany,  or 
the  justice's  court  of  the  city  of  Troy,  may  be  taken  in  a  case  where  an 
appeal  may  be  taken  to  a  county  court  from  a  judgment  rendered  by  a  jus- 
tice of  the  peace  as  prescribed  by  title  eight  of  that  chapter,  and  in  uo  other 
case.  Such  an  appeal  must  be  taken  to  the  county  court  of  the  county 
wherein  the  court  is  located. 

§  3214.  Except  as  otherwise  specially  prescribed  in  this  title,  this  act 
does  not  affect  any  statutory  provision  remaining  unrepealed  after  this 
chapter  takes  effect,  relating  to  the  jurisdiction  and  powers  of  either  of 
those  courts ;  the  appointment,  qualification,  tenure  of  office,  powers,  or 
duties  of  the  justices,  or  of  the  clerk,  or  any  other  officer  thereof ;  or  the 
proceedings  therein ;  except  that  a  provision  of  this  or  any  other  statute, 
whereby  a  proceeding  in  an  action,  brought  in  either  of  those  courts,  or  a 
special  proceeding,  brought  therein,  or  before  a  justice  thereof,  is  assimi- 
lated, either  expressly,  or  by  reference  to  another  provision  of  law,  to  a  pro- 
ceeding, in  an  action  or  a  special  proceeding  before  a  justice  of  the  peace,  is 
deemed  to  refer  to  the  ccjlresponding  proceeding,  as  prescribed  in  chapief 
nineteenth  of  this  act. 
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ARTICLE  SECOND. 

FlOYISIONS  IXOLUSIYILT  APPLICABLE  TO  THE   DISTRICT  COUBTS  OP  THlT  ClTt 

OP  New- York. 

I  8215.  Jurisdiction  in  civil  aclions.  $  3320.  Docketing  jndgments  ;    execa- 

&S16.  Removal  of  certain  actions  into  tion  thereupon. 

common  plcaf>.  2221.  Enforcement  of  certain  jadg- 

S217.  When  order  of  arrest   may  be  ments   in   favor  of   working 

granted.  women. 

8218.  Proceedings  thereupon.  3222.  Codts    in    acti«ii    by    working 

8219.  Baiqnisites  of  certain  undertak-  woman. 

ings. 

§  3216.  Each  district  court  of  the  city  of  NewrYork  has  jurisdiction  of 
the  following  civil  actioDs: 

1.  An  action,  of  which  a  justice  of  the  peace  has  jurisdiction,  as  pre- 
scribed in  sections  1737,2861,  2862,  and  2863  of  this  act,  including  an 
action  against  a  dome^^tic  corporation,  or  against  a  foreign  corporation  hav- 
ing an  office  in  the  city  of  New- York,  where  the  sum  claimed,  or  the  value 
of  the  chattel,  or  of  all  the  chattels  claimed,  as  stated  in  the  complaint, 
does  not  exceed  two  hundred  and  fifty  dollars;  except  that  subdivision 
third  of  section  two  thousand  eight  hundred  aud  sixty-two,  and  subdivis- 
ions first  and  fourth  of  section  two  thousand  eight  hundred  and  sixty-three 
of  this  act  do  not  apply  to  an  action  brought  in  either  of  those  courts. 

2.  An  action  to  recover  a  penalty,  given  by  tlie  charter  of  the  city  of 
New  York,  or  any  by-law  or  ordinance  of  the  common  council  of  that  city, 
or  to  recover  a  penalty  given  by  a  statute  of  the  State  ;  where  all  the  penal- 
tics,  to  recover  which  the  action  is  brotight,  do  not  exceed  two  hundred  and 
fifty  dollars. 

3.  An  action  in  behalf  of  the  people  of  the  State,  brought  by  the  direc- 
tion of  the  commissioners  of  public  charities  and  correction  of  the  city  of 
New  York,  or  of  an  overseer  of  the  poor,  upon  a  bastardy  or  abandonment 
bond,  in  a  case  where  it  is  prescribed,  by  a  special  statutory  provision,  that 
such  an  action  can  be  maintained  in  a  district  court. 

4.  An  acti>/n  upon  the  bond  of  a  marahal  of  that  city,  in  a  case  where  it 
is  prescribed,  by  a  special  statutory  provision,  that  such  an  action  can  be 
maintained  in  a  district  court. 

Neither  of  those  courts  has  jurisdiction-  of  any  civil  action,  except,  as 
prescribed  in  this  section. 

§  3216.  In  an  action,  specified  in  subdivision  first  or  second  of  the  last 
section,  where  the  damages  claimed,  or  the  value  of  the  chattel,  or  of  all 
the  chattels  claimed,  as  stated  in  the  complaint,  exceeds  one  hundred  dol- 
lars, the  defendant  may,  after  issue  is  joined,  and  before  an  adjournment 
has  been  granted  upon  his  application,  apply  to  the  justice  of  the  court  m 
which  the  action  is  brought,  for  an  order  removing  the  action  into  the  court 
of  common  pleas  for  the  city  and  county  of  New  York.  Such  an-  order 
must  be  granted,  upon  tl>e  defendaut's  filing  with  the  clerk  an  undertaking, 
in  a  sum  fixed  by  the  justice,  not  exceeding  twice  the  amount  of  the  dam- 
ages claimed,  or  twice  the  value  of  the  chattel,  or  of  all  the  chattels-claimed, 
as  stated  in  the  complaint,  with  one  or  more  sureties,  to  the  effect,  that  the 
defendant  will  pay  to  the  plaintiff  the  amount  of  ftny  judgment,  that  may 
be  recovered  against  him  in  the  court  of  common  picas,  in  the  action  so 
removed.  From  the  time  of  the  granting  of  the  order,  the  court  of  common 
pleas  has  cognizance  of  the  action ;  and  the  clerk  of  the  district  court  must 
iforthwith  deliver  to  the  clerk  %f  the  «»ttrft  of  common  pleas,  all  prooeM^ 
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pleadings,  and  other  papers  ia  the  action,  and  certified  copies  of  all  minutes, 
entries,  and  orders  relating  thereto ;  which  must  be  filed,  entered,  or 
recorded,  as  the  case  requires,  in  the  latter's  office. 

§  3217.  An  order  to  arrest  the  defendant  must  or  may  be  granted,  in  an 
action  brought  in  either  of  those  courts,  in  any  case  where  a  warrant  of 
arrest  must  or  may  be  issued  in  such  an  action,  as  prescribed  in  the  stat- 
utes remaining  unrepealed  after  this  chapter  takes  effect.  Such  a  warrant 
shall  not  hereafter  be  issued.  ^ 

§  3218.  An  order  of  arrest  must  direct  that  the  summons  accompanying 
ft  be  made  returnable,  immediately  upon  the  arrest  of  the  defendant  ;  and 
it  must  specify  a  sum,  in  which  the  defendant  may  be  let  to  bail.  Sections 
3179  to  3181,  both  inclusive,  section  8182,  except  the  last  sentence  thereof, 
and  section  3183  of  this  act,  apply  to  an  order  of  arrest,  granted  in  an 
action  in  either  of  those  courts;  and  to  the  proceedings  upon,  and  relating 
to,  the  execution  thereof.  In  all  other  respects,  the  statutory  provisions 
remaining  unrepealed  after  this  chapter  takes  effect,  which  apply  to  and 
regulate  the  application  for  a  warrant  to  arrest  a  defendant,  the  granting 
and  execution  thereof,  and  the  proceedings  subsequent  thereto,  apply  to  and 
regulate  the  application  for  an  order  of  arrest,  the  granting  and  execution 
thereof,  and  the  proceedings  subsequent  thereto. 

§  3219.  The  sum  specified  in  an  undertaking,  given  to  procure  a  warrant 
of  attachment,  must  be  at  least  twice  the  amount  of  the  plaintiff's  demand, 
as  stated  in  the  warrant.  Where  such  an  undertaking,  or  an  undertaking 
given  to  procure  an  order  of  arrest,  is  executed  by  the  plaintiff  without  any 
surety,  the  plaintiff  must  state,  in  the  affidavit  of  justification  annexed  to  the 
undertaking,  in  addition  to  the  other'matters  required  by  law,  that  he  is  a 
resident  of,  and  a  householder  within,  the  city  of  New  York,  specifying  the 
street  and  the  number,  or  other  sufficient  identification,  of  the  buildi.ig 
where  he  resides. 

§  3220.  Sections  three  thousand  and  seventeen  to  three  thousand  and 
twenty-two  of  this  act,  both  inolusive,  api)ly  to  a  judgment  rendered  in 
either  of  those  courts,  and  to  the  proceedings  subsequent  thereto,  and  in 
the  action  wherein  it  wais  rendered;  except  that  the  transcript,  filed  in  the 
office  of  the  county  clerk,  must  be  furnished  by  the  clerk  of  the  district 
court ;  that  a  judgment,  the  transcript  of  which  has  been  so  filed,  is 
deemed  to  be  a  judgment  of  the  court  of  common  pleas  for  the  city  and 
county  of  New  York ;  and  that  an  .execution,  upon  a  judgment  so  docketed, 
may  be  issued,  at  the  option  of  the  judgment  creditor,  either  by  the  county 
clerk,  directed  to  the  sheriff,  or  by  the  clerk  of  the  district  court,  directed 
to  a  marshal.  In  the  latter  case,  it  must  be  in  the  same  form,  and  exe- 
cuted in  the  same  manner,  as  if  the  judgment  was  not  so  docketed. 

§  3221.  In  an  action,  brought  in  either  of  those  courts,  by  a  female,  to 
recover  for  services  performed  by  her,  if  the  plaintiff  recovers  a  judgment 
for  a  sum  not  exceeding  fifty  dollars,  exclusive  of  costs,  no  property  of  the 
defendant  is  exempt  from  levy  and  sale,  by  virtue  of  an  execution  against 
property,  issued  thereupon ;  and,  if  such  an  execution  is  returned  wholly 
or  partly  unsatisfied,  the  clerk  must,  upon  the  application  of  the  plaintiff, 
issue  an  execution  against  the  person  of  the  defendant,  for  the  sum  re- 
maining uncollectdd.  A  defendant,  arrested  by  virtue  of  an  execution  so 
issued  against  his  person,  must  be  actually  confined  in  the  jail,  and  is  not 
entitled  to  the  liberties  thereof ;  but  he  itust  be  discharged,  after  having 
^^n  90  CQpfiue(|  fifteen  da^^s.     After  his  discharge,  an  execqtion  againsl 
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his  person  cnnnot  be  issued  upon  the  judgment,  but  the  judgment  creditoi 
may  enforce  the  judgment  against  property,  as  if  the  execution,  from  whidi 
tiie  judgment  debtor  is  discharged,  had  been  returned  wlthdut  his  being 
taken. 

§  8222.  Section  three  thousand  one  hundred  and  thirty-one  of  this  act 
applies  to  an  action  therein  specified,  brought  in  a  district  court  of  the  citj 
of  New  York ;  and  costs  must  be  allowed  in  such  an  action,  as  prescribed 
in  that  section,  in  addition  to^he  costs  allowed  in  a  district  court,  bj  tht 
statutory  proTisions  remaining  in  force  after  this  chapter  takes  effect. 

ARTICLE  THIRD. 

Protisions  ezclusiyelt  applicable  to  the  Justices'  Courts  of  Albaitt 

AND  Trot. 

I  3828.  JarisdicUonB  in  civil  actions.  §  82^.  Docketing  jadgments ;   execa< 

8224.  Id.^  apon  judgment  by  confes-  tion  thereupon. 

8ion. 

§  3223.  The  justices*  court  of  the  city  of  Albany,  and  the  justices'  conrt 
of  the  city  of  Troy,  have  jurisdiction,  each  within  the  city  where  the  court 
id  located,  of  an  action,  of  which  a  justice  of  the  peace  has  jurisdiction,  ai 
prescribed  in  sections  one  thousand  seven  hundred  and  thirty-seyen,  two 
thousand  eight  hundred  and  sixty-one,  two  thousand  eight  hundred  and 
sixty  two,  and  two  thousand  eight  hundred  ilnd  sixty-three  of  this  act ;  and 
also  of  an  action  to  recover  a  penalty,  given  by  the  charter,  or  a  by-law  or 
an  ordiuance  of  the  common  council  of  that  city,  where  the  plaintiff 
demands  judgment  for  a  sum,  not  exceeding  two  hundred  dollars.  Neither 
of  those  coui^s  has  jurisdiction  of  any  other  civil  action  ;  but  this  sectioo 
does  not  affect  the  jurisdiction  conferred,  by  the  statutory  provisions 
remaining  in  force  after  this  chapter  takes  effect,  upon  either  of  those 
courts,  in  a  special  proceeding. 

§  3224.  The  jurisdiction  of  each  of  those  courts  extends  also  to  the 
taking  and  entry  of  a  judgment,  upon  the  confession  of  a  defendant,  ai 
prescribed  in  title  sixth  of  chapter  nineteenth  of  this  act,  where  the  sura 
confessed  does  not  exceed  five  hundred  dollars. 

g  3225.  The  provisions  of  sections  three  thousand  and  seventeen  to 
three  thousand  and  twenty-two  of  this  act,  both  inclusive,  apply  to  a  judg« 
ment  rendered  in  either  of  those  courts,  and  to  the  proceedings  subsequent 
thereto,  and  in  the  action  wherein  the  judgment  was  rendered ;  except  that 
\he  transcript,  filed  in  the  clerk^s  office  of  the  county  wherein  the  court  is 
located,  must  be  furnished  by  the  clerk  of  the  court,  in  which  the  judg- 
ment was  rendered. 

TITLE  V. 

The  municipal  court  of  the  city  of  Rochester. 

i  8226.  Provisions  of  chapter  19  gener-       %  SSSft.  Jurisdiction    in   action*    npiMi 
ally  applicable  to  the  court  contract, 

and  judges. 

§  3226.  The  provisions  of  chapter  nineteenth  of  this  act,  excluding  titles 
tenth  and  eleventh  thereof,  apply  to  the  municipal  court  of  the  city  of 
Rochester,  and  to  the  judges  thereof ;  except  so  far  as  they  are  inconsistent 
with  the  next  section,  or  with  any  other  special  provision  of  statute,  remain- 
ing unrepealed  after  this  chapter  takes  effect.  For  the  purpose  of  applying 
the  same,  the  court  is  deemed  a  justice's  court ;  each  judge  thereof  is  deemed 
a  justice  of  the  peace ;  and  the  city  of  Rochester  is  deemed  a  towtt  ^f 
H^aroe  cpunt^. 


gg  tm-t^i* 


dam. 
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§  3227.  [am'd  1881. J  Tlie  municipal  court  of  the  city  of , Rochester  ha> 
jurisdicdon  of  an  action  to  recover  damages  upon  or  for  a  breach  of  oon- 
ttact)  express  or  implied,  other  than  a  promise  to  marry,  when  the  esm 
claimed  does  not  exceed  five  hundred  dollars. 


CHAPTER  XXI. 
COSTS  AND  FEES; 

TITiifi     I. — Awarding  and  emforcimo  patmsnt  Of  oosii. 

TITLE    II. — Fixing  the  amount  op  costs. 

TITLE  III. — Sbcubitt  for  costs. 

TITLE  lY. — General  provisions  relating  to  fees. 

TITLE       v. — Suns   ALLOWED   AS   FEES.. 

TITLE  L 

Awarding  and  enforcing  payment  of  cosU» 

Abtiolb  1.  General  regulations  respecting  the  awarding  of  costs. 

%  Regnlations  respecting  the  awarding  of  costs  in  particular 
8.  Miscellaneous  provisions. 

ARTICLE  FIRST. 
General  Reoulations  respecting  the  Awarding  of  Costs.  , 


I  82S8.  When  plaintiff  entitled  to  coats 

of  conrse. 
8S29.  When    defendant    entitled    to 

costs  of  coarse.    Kale  as  to 

two  or  more  defendants. 
8280.  When  costs  are  discretionary. 
8231.  Cost,  where  several  actions  are 

broaght  on  same  instrament, 

etc. 
8282.  Interlocutory  costs  upon   issue 

of  law. 
8238.  Id.;  how  collected. 


I  8284.  Costs,  where  there  are  several 
issues  of  fact. 
8285.  Id.;   after  discontinuance  upon 
answer  of  title. 

8236.  Costs  of  A  motion. 

8237.  The  foregoing  sections  limited. 

8238.  Costs  upon   appeal   from  final 

judgment. 
8S89.  Id.;  upon  appeal  from  interloo* 

utory  jadgment  or  order, 
8240.  Id. ;  in  a  special  proceeding. 


§  3228.  The  plaintiff  is  entitled  to  costs,  of  i[;ourse,  upon  the  rendering 
of  a  final  judgment  in  his  favor,  in  either  of  the  following  actions : 

1.  An  action,  triable  by  a  jury,  to  recover  real  property,  or  an  interest  in 
real  property;  or  in  which  a  claim  of  title  to  real  property  ajises  upon  the 
pleadings,  or  is  certified  to  have  come  in  question  upon  the  trial. 

2.  An  action  to  recover  a  chattel.  But  if  the  value  of  the  chattel,  or  of 
all  the  chattels,  recovered  by  the  plaintiff,  as  fixed,  together  with  the  dam- 
ages, if  any,  awarded  to  him,  is  less  than  fifty  dollars,  the  amount  of  his 
costs  cannot  exceed  the  amoUBt  of  the  value  and  the  damages. 

8.  An  action  specified  in  subdivision  first,  third,  fourth,  or  fifth  of  8eo» 
tion  two  thousand  eight  hundred  and  sixty-three  of  this  act.  But  if,  in  an 
action  to  recover  damages  for  an  assatilt,  battery,  false  imprisonment,  libel, 
slander,  criminal  conversation,  seduction,  or  malicious  prosecution,  the 
plaintiff  recovers  less  than  fifty  dollars  damages,  the  amount  of  his  costs 
cannot  exceed  the  damages. 

4.  An  action,  other  than  one  of  those  specified  in  the  foregoing  subdivis- 
ions of  tnis  section,  in  which  the  complaint  demands  jadgment  for  a  sum 
of  money  only.  But  the  plaintiff  is  not  entitled  to  costs,  under  this  sub- 
division, unless  he  recovers  the  sum  of  fifty  dollars  or  more. 

§  3229.  The  defendant  is  entitled  to  costs,  of  course,  upon  the  rendering 
af  final  judgment,  in  an  action  specified  in  the  last  section,  unless  the  plaint* 


Hf  is  entitled  to  costs,  as  therein  prescribed.  But  where,  in  such  an  action 
agsinat  two  or  more  defendant.^,  the  phiintifif  is  entited  to  costs  against  ores 
or  more,  but  not  against  all  of  them,  none  of  tbe  defendants  are  entitled 
to  costs,  of  course.  In  that  case,  cost  may  be  awarded,  in  the  discretion  of 
the  court,  to  any  defendant,  against  whom  the  plaintiff  i.s  not  entitle  to 
costs;  where  he  did  not  unite  in  an  answer,  and  was  not  united  in  interest, 
With  a  defendant,  against  whom  the  plaintiff  is  entitled  to  costs. 

§  3230.  Except  as  prescribed  in  the  last  two  sections,  the  court  may. 
]n  its  discretion,  award  costs  to  any  party,  upon  the  rtoderiug  of  a  fioai 
judgment. 

§  3231.  Where  two  or  more  actions  are  brought,  in  a  case  specified  iu 
section  four  hundred  and  fifty-four  of  this  act,  or  otherwise  for  the  same 
cause  of  action,  against  persons  who  might  have  been  joined  us  defendants 
in  one  action,  costs,  other  than  disbursements,  cannot  be  recovered,  upon 
the  final  judgment,  by  the  plaintiff,  in  more  than  one  action,  which  shall 
be  at  his  election.  But  this  prohibition  does  not  apply  to  a  case  where  the 
plaintiff  joins  as  defendants,  in  each  action  brought,  all  the  persons  liable, 
not  previously  sued,  who  can,  with  reasonable  diligence,  be  found  withlu 
the  State  ;  or,  if  the  action  is  brought  in  a  superior  city  court,  or  the  marine 
court  of  the  city  of  New  York,  or  a  county  court,  within  the  city  or  county, 
as  the  case  may  be,  where  the  court  is  located. 

g  3232.  Where  an  issue  of  law  and  an  issue  of  fact  are  joined,  between 
the  same  parties  to  the  same  action,  aud  the  issue  of  fact  remains  undis-- 
posed  of,  when  an  interlocutory  judgment  is  rendered  upon  the  issue  of  law ; 
the  inserlocutory  judgment  may,  in  th«»  iJiscretion  of  the  conrt,  deny  costs 
to  either  party,  or  award  costs  to  th<>  ^  'pvailing  party,  cither  absolutely,  ot 
to  abide  the  event  of  the  trial  of  the  ii»ano.  of  fact. 

§  3233.  Section  seven  hundred  and  seventy-nine  of  this  act  applies  to 
interlocutory  costs,  awarded  as  prescribed  in  the  last  section,  as  if  they 
were  costs  of  a  motion 

§  3234.  In  an  action  specified  in  section  three  thousand  two  hundred 
and  twenty-eight  of  this  act,  wherein  the  complaint  sets  forth  separately 
two  or  more  causes  of  action,  upon  which  issues  of  fact  are  joined,  if  the 
plaintiff  recovers  upon  one  or  more  of  the  issues,  and  the  defendant  upon 
the  other  or  others,  each  party  is  entitled  to  costs  against  tbe  adverse  party, 
anless  it  is  certified  that  the  substantial  cause  of  action  was  the  same  upon 
each  issue ;  in  which  case,  the  plaintiff  only  is  entitled  to  costs.  Costs,  to 
which  a  i>arty  is  so  entitled,  must  be  included  in  the  final  judgment,  by 
adding  them  to,  or  offsetting  them  against,  the  sum  awarded  to  the  pre- 
vailing party ;  or  otherwise,  as  the  case  requires.  But  this  section  does  not 
entitle  a  plaintiff  to  costs,  in  a  case  specified  in  subdivision  fourth  of  sectiou 
three  thousand  two  hundred  and  twenty-eight  of  this  act,  where  he  is  not 
entitled  to  costs,  as  prescribed  in  that  subdivision. 

§  3236.  Where  an  action,  broug^ht  before  a  justice  of  the  peace,  or  in  a 
district  rourt  of  the  city  of  New  York,  or  a  justices*  court  of  a  city,  has 
been  discontinued,  as  prescribed  by  law,  upon  the  delivery  of  an  answer, 
showing  that  title  to  real  property  will  come  in  question;  and  a  new  action, 
for  the  same  cause^  has  been  commenced  in  the  proper  court ;  the  party,  in 
whose  favor  final  judgment  is  rendered  in  the  new  action,  is  entitled  tc 
costs  except  that,  where  final  judgment  is  rendered  therein,  in  favor  of  tbe 
defendant,  upon  trial  of  an  issue  of  fact  the  plaintiff  ia  entitled  to  costly 
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unless  it  is  certified,  that  the  title  to  real  property  came  in  question  on  the 
trial. 

§  3236.  Costs,  upon  a  motion  in  an  action,  where  the  costs  thereof  are 
not  specially  regulated  in  this  act,  or  upon  a  reference  made  pursuant  tu 
sections  six  hundred  and  twenty-three,  six  hundred  and  twenty-four,  «ght 
hundred  and  twenty -seven,  or  one  thousand  and  fifteen  of  this  act,  may  be 
awarded,  either  absolutely  or  to  abide  the  event  of  the  action,  or  of  the 
reference,  to  any  party  in  the  discretion  of  the  court  or  judge. 

§  3237.  The  foregoing  sections  of  this  article  do  not  affect  the  recovery 
of  costs  upon  an  appeal. 

§  3238.  Upon  an  appeal  from  the  final  judgment  in  an  action,  the 
recovery  of  costs  is  regulated  as  follows : 

1.  In  an  action  specified  in  section  three  thousand  two  hundred^  and 
twenty-eight  of  this  act,  the  respondent  is  entitled  to  costs  upon  the  affirm- 
ance, and  the  appellant  upon  the  reversal,  of  the  judgment  appealed  from; 
except  that,  where  a  new  trial  is  directed,  costs  may  be  awarded  to  either 
party,  absolutely  or  to  abide  the  event,  in  the  discretion  of  the  court. 

2.  In  every  other  action,  and  also  where  the  final  Judgment  appealed  from 
is  atfirmed  in  part,  and  reversed  in  part,  costs  may  be  awarded  in  like  man- 
ner, in  the  discretion  of  the  court. 

'  §  3239.  Upon  an  appeal  from  an  interlocutory  judgment  or  an  order,  in 
an  action,  costs  are  in  the  discretion  of  the  court,  and  may  be  awarded  abso* 
lutely,  or  to  abide  the  event,  except  as  follows : 

1.  Where  the  appeal  is  taken  from  an  order,  granting  or  refusing  a  new 
trial,  and  the  decision  upon  the  appeal  refuses  a  new  trial,  the  respondent 
is  entitled,  of  course,  to  the  costs  of  the  appeal. 

■  2.  Where  an  appeal  is  taken  from  an  order,  refusing  a  new  trial,  and  an 
appeal  is  also  taken  from  the  judgment  rendered  upon  the  trial,  neither 
party  is  entitled  to  the  costs  of  the  appeal  from  the  order. 

§  3240.  [anid  1881.]  Costs  in  a  special  proceeding,  instituted  in  a  court 
of  record,  or  upon  an  appeal  in  a  special  proceedjuir,  taken  to  a  court  of 
record,  where  the  costs  thereof  are  not  specially  regulated  in  this  act,  may 
be  awarded  to  any  party,  ift  the  discretion  of  the  court,  at  the  rates  allowed 
for  similar  services,  in  .an  action  brought  in  the  same  court,  or  an  appeal 
from  a  judgment  taken  to  the  same  court,  and  in  like  manner. 

ARTICLE  SECOND. 
Regulations  respecting  the   Awarding  of  Costs  in  particular  Casks. 

S  8241.  Coats  against  the  State  ;  how  $  3244.  Costs,  a^'nst  a  school  officer. 

paid.  8245.  Id.;  against  a  mnnicipai  corpor- 

8242.  Costs  where  actioD  brought  by  ation. 

people,  on  relatios  of  private  3246.  Id.;  by  or  against  an  executor, 

person.  etc. 

8248.  Id.;  for  the  benefit  of  a  county,  8247.  Costs  in  case  of  transfer,  etc., 

etc.  of  cause  of  action. 

§  3241.  Where  costs  are  awarded  against  the  people  of  the  State,  in  an 
action  or  a  special  proceeding  brought,  by  a  public  officer,  pursuant  to  any 
provision  of  law,  and  the  proceedings  have  not  been  stayed,  by  appeal  or 
otherwise ;  the  comptroller  must  draw  his  warrant  upon  the  treasurer,  for 
the  payment  of  the  costs,  out  of  any  money  in  the  treasury,  appropriated  for 
that  purpose,  upon  the  production  to  him  of  an  exemplified  copy  of  the 
judgment,  or  order  awarding  the  costs,  and,  where  the  amount  is  not  fixed 
thereby,  of  a  taxed  bill  of  costs  ;  accompanied,  in  either  case,  with  a  oeitifi- 
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cate  of  the  attornej-general,  to  the  effect  that  the  action  or  special  proceed- 
Hng  was  brought  pursuant  to  law.     The  fees  of  the  clerk,  for  tile  exem- 
plified copy,  must  be  certified  thereupon  by   hiiQ,  and   included  in  the 
warrant. 

g  3242.  Where  an  action  is  brought,  in  the  name  of  the  people  of  .th« 
State,  upon  the  relation  of  a  private  corporation  or  individual,  as  prescribed 
in  section  one  thousand  nine  hundred  and  eighty-six  of  this  act,  a  judgment, 
awarding  costs  to  the  defendant,  must  award  them,  against  the  relator,  iu 
the  first  instance  ;  and  against  the  people,  only  in  case  an  execution,  issued 
thereupon  against  the  property  of  the  relator,  is  returned  unsatisfied. 

^  3243.  In  an  action  or  a  special  proceeding,  brought  in  the  name  of 
the  people  of  the  State,  to  recover  money  or  property,  or  to  establish  a 
right  or  claim,  for  the  benefit  of  a  county,  city,  town,  or  village,  costs  shall 
not  be  awarded  against  the  people ;  but,  where  they  are  awarded  to  the 
defendant,  they  must  be  awarded  against  the  body  for  whose  benefit  the 
action  or  special  proceeding  was  brought. 

§  3244.  Costs  cannot  be  awarded  to  the  plaintiff,  in  an  action  against  a 
school  officer,  or  a  supervisor,  on  account  of  an  act  performed  by  him,  by 
virtue  of,  or  under  color  of  his  office ;  or  on  account  of  a  refusal  or  an  onus, 
sion  to  perform  a  duty  enjoined  upon  him  by  law;  where  his  act,  refusal,  oi 
omission  might  have  been  the  subject  of  an  appeal  to  the  State  superintend* 
ent  of  public  instruction,  and  where  it  is  certified  that  it  appeared,  upon 
the  trial,  that  the  defendant  acted  in  good  faith.  But  this  section  does  not 
apply  to  an  action  for  a  penalty ;  or  to  an  action  or  a  special  proceeding,  to 
enforce  a  decision  of  the  superintendent. 

§  3245.  Costs  cannot  be  awarded  to  the  plaintiff,  in  an  action  against  a 
municipal  corporation,  in  which  the  complaint  demands  a  judgment  for  a 
sum  of  money  only ;  unless  the  claim,  upon  which  the  action  is  founded, 
was,  before  the  commencement  of  the  actioil,  presented  for  payment  to  the 
chief  fiscal  officer  of  the  corporation. 

§  3246.  In  an  action,  brought  by  or  against  an  executor  or  administra* 
tor,  in  his  representative  capacity,  or  the  trustee  of  an  express  trust,  or  a 
person  expressly  authorized  by  statute  to  sue  or  to  be  sued,  costs  must  be 
at]i;Hrded,  as  in  an  action  by  or  against  a  person,  prosecuting  or  defending 
in  Wis  own  right,  except  as  otherwise  prescribed  in  sections  1885  and  1836 
of  this  act ;  but  they  are  exclusively  chargeable  upon,  and  collectible  from 
the  estate,  fund,  or  person  represented,  unless  the  court  directs  them  to  be 
paid,  by  the  party  personal Ij,  for  mismanagement  or  bad  faith  in  the  pros- 
ecution or  defence  of  the  action. 

§  3247.  Where  an  action  is  brought,  in  the  name  of  another,  by  a  trans* 
feree  of  the  cause  of  action,  or  by  any  other  person,  who  is  beneficially 
interested  therein^  or  where,  after  the  commencement  of  an  action,  the 
cause  of  action  becomes,  by  transfer  or  otherwise,  the  property  of  a  person, 
not  a  party  to  the  action ;  the  transferee,  or  other  person  so  interested,'  is 
liable  for  costs,  in  the  like  cases,  and  to  the  same  extent,  as  if  he  was  the 
plaintiff ;  and,  where  costs  are  awarded  against  the  plaintiff,  the  coui't  may, 
by  order,  direct  the  person  so  liable  to  pay  them.  Except  in  a  case,  where 
he  could  not  have  been  lawfully  directed  to  pay  costs,  personally,  if  he  had 
been  a  party,  as  prescribed  in  the  last  section,  his  disobedience  to  the  order 
is  a  contempt  of  court.  But  this  section  does  not  apply  to  a  case,  where 
the  person  so  beneficially  interested,  is  the  attorney  or  counsel  for  the 
plaintiff,  if  his  only  beneficial  interest  consists  of  a  right  to  a  portion  of  tha 
■urn  or  property  recovered,  as  compensation  for  bis  tervioes  in  the  aclioo. 
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ARTICLE  THIBD. 

MlSCKLLANKOUS  PrOYIBIONS. 

I  8248.    Certificate    entitHng  party   to  litem. 

coats  or  iDcreaeed  costs.  $  8260.    Tbis  title  not  to  affect  special 
8249.    CoBta  a^inet  infant  plaintiff :  provisions  of  law. 

collectible    of    guardian    ad 

g  3248.  Where,  upon  the  trial  of  an  action,  the  title  to  real  propertj 
comes  in  question,  or  any  fact  appears,  whereby  either  party  becomes 
entitled  to  costs,  or  to  the  increased  costs  specified  in  section  8268  of  this 
act,  the  judge  presiding  at  the  trial,  or  the  referee,  roust,  upon  the  applica- 
tion of  the  party  to  be  benefited  thereby,  either  before  or  after  the  verdict, 
report,  or  decision  is  rendered,  make  a  certificate,  stating  the  fact.  Such  a 
certificate  is  the  only  competent  evidence,  as  to  the  matter,  before  the  tax- 
ing officer. 

§  3249.  Where  costs  are  awarded  against  an  infant  plaintiff,  they  may 
be  collected,  by  execution  or  otherwise,  from  his  guardian  ad  litem,  in  like 
manner  as  if  the  latter  was  the  plaintiff. 

§  3250.  This  title  does  not  affect  any  provision  contained  elsewhere  in 
this  act,  or  in  any  other  statute,  remaining  unrepealed  after  this  chapter 
takes  effect ;  whereby  the  award  of  costs  is  specially  regulated,  in  a  par- 
ticular case,  otherwise  than  as  prescribed  in  this  title. 

TITLE  II. 

Fixing  the  mmotmi  of  coats. 

Abtioui  1.  Snms  allowed  as  costs ;  disbarsements. 
2.  Taxation  of  costs. 

ARTICLE   FIRST. 

Sums  allowed  as  Costs;  Disbursements. 

I  8251.  Amount  of  costs  generally.  bill  of  costs. 

3268.  Additional  allowance  to  plaint-       §  3357.  Increased  damages  not  to  carry 

iff  in   foreclosare,   partition,  increased  costs. 

etc.  8258.  When  defendant  entitled  to  in- 
8268.  Additional   allowance  to  either  creased  costs. 

party  in  difficult  cases,  etc.  3259.  Increased     disbarsements    not 
S^bi.  Allowances  under  the  foregoing  allowed. 

sections  limited.  8960.  Costs  upon  a  settlement. 

8265.  Costs    upon     adjournment   of  8261.  This  article  not  to  affect  sj^al 

trial.  provisicns  of  law. 

8256.  Disbursements  to  be  Inclnded  in 

^  3261.  Costs,  awarded  to  a  party  to  an  action,  must  be  at  the  following 
rates :  ^ 

1.  To  the  plantiff : 

For  all  proceedings,  before  notice  of  trial,  in  an  action  specified  in  sec- 
tion four  hundred  and  twenty  of  this  act,  fifteen  dollars ;  in  every  other 
action,  twenty- five  dollars. 

For  each  additional  defendant  served  with  the  summons,  not  exceeding 
ten,  two  dollars  ;  and  for  each  necessary  defendant,  in  excess  of  that 
number,  served  with  the  summons,  ono  dollar. 

For  procuring  the  appointment  of  a  guardian  or  guardians  ad  litem,  for 
one  or  more  infant  defendants,  ten  dollars. 

For  procuring  nn  injunction  order ;  or,  in  the  marine  court  of  the  city  of 
New  York,  an  order  of  arrest ;  ten  dollars. 

%  To  the  defendant: 
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For  all  proceedings,  before  notice  of  trial,  except  as  otherwise  prescribed 
ia  this  article,  ten  dollars. 

8.  To  either  party : 

For  all  proceedings,  after  notice  of  trial,  and  before  trial,  except  as  other- 
wise prescribed  in  this  article,  fifteen  dollars. 

For  taking  the  deposition  of  a  witness  or  of  a  party,  as  prescribed  in  sec- 
tion eight  hundred  and  seventy,  section  eight  hundred  and  seventy-one,  or 
section  eight  hundred  and  ninety-three  of  this  act,  ten  dollars. 

For  drawing  interrogatories,  to  be  annexed  to  a  commission,  or  to  letters 
rogatory,  issued  as  prescribed  in  sections  eight  hundred  and  eighty-eight, 
nine  hundred  and  twelve,  nine  hundred  and  thirteen,  and  three  thousand 
one  hundred  and  seventy-one  of  this  act,  ten  dollars. 

For  the  trial  of  an  issue  of  law,  twenty  dollars. 

For  the  trial  of  an  issue  of  fact,  thirty  dollars ;  and,  where  the  trial 
necessarily  occupies  more  than  two  days,  ten  dollars  in  addition  thereto. 

For  making  and  serving  a  case,  twenty  dollars ;  and,  where  the  case 
necessarily  contains  more  than  fifty  folios,  ten  dollars  in  addition  thereto. 

For  making  and  serving  amendments  to  a  case,  ten  dollars. 

Upon  a  motion  for  a  new  trial,  upon  a  case,  or  an  application  for  judg- 
ment upon  a  special  verdict,  the  same  sums  as  upon  an  appeal,  as  pre- 
scribed in  subdivision  fourth  of  this  section. 

Upon  any  other  motion,  or  upon  a  reference  specified  in  section  three 
thousand  two  hundred  and  thirty-six  of  this  act,  to  each  party  to  whom 
costs  are  awarded,  a  sura  fixed  by  the  court  or  judge,  not  exceeding  ten 
dollars  besides  necessary  disbursements  for  printing  and  referee^s  fees. 

Where  a  new  trial  is  had,  pursuant  to  an  order  granting  the  same,  for  all 
proceedings  after  the  grantin^j;  of,  and  before  the  new  trial,  twenty-five 
dollars. 

For  one  term  of  the  marine  court  of  the  city  of  New  York,  at  which  the 
cause  is  necessarily  ou  the  calendar,  and  for  each  term  of  the  circuit  court, 
or  trial  term,  or  special  term,  of  the  supreme  court,  a  superior  city  court,  or 
a  county  court,  not  exceeding  five,  at  which  the  cause  is  necessarily  on  the 
calendar,  excluding  the  term  at  which  it  is  tried,  or  otherwise  finally  dis- 
posed of ;  ten  dollars. 

4.  To  either  party,  upon  an  appeal  to  the  supreme  court,  from  an  in- 
ferior court ;  or  upon  an  appeal  to  the  general  term  of  the  supreme  court, 

.or  of  a  superior  city  court,  or  of  the  marine  court  of  the  city  of  New  York, 
taken  from  an  interlocutory  or  final  judgment,  or  from  an  order  granting  or 
refusing  a  new  trial,  rendered  or  made  in  the  same  couit,  or  in  a  circuit 
court ;  or  upon  an  appeal  to  the  court  of  common  pleas  for  the  city  and 
county  of  New  York,  from  the  marine  court  of  that  city  ;  or  upon  an  appli- 
cation to  a  general  term  for  a  new  trial,  or  for  judgment  upon  a  verdict, 
rendered  subject  to  the  opinion  of  the  court,  or  where  exceptions  are  ordered 
to  be  heard,  in  the  first  instance,  at  the  general  term. 

Before  argument,  twenty  dollars. 

For  argument,  forty  dollars. 

For  one  general  term  of  the  marine  court  of  the  city,  of  New  York,  at 
which  the  cause  is  necessarily  on  the  calendar  ;  and  for  each  general  term, 
not  exceeding  five,  of  the  supreme  court,  or  of  a  superior  city  court,  at  which 
the  cause  is  necessarily  on  the  calendar,  excluding  the  term  at  which  it  is 
BTgued,  or  otherwise  finally  disposed  of  ;  ten  dollars. 

5.  To  cither  party,  upon  an  appeal  to  the  court  of  appeals ; 
Before  argument,  thirty  dollars. 

For  argument,  s'xty  dollars. 

For  each  term,  not  exceeding  ten,  at  which  the  cause  is  on  the  calendar, 
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exclading  the  iertii  at  which  it  is  argued,  or  otherwise,  finally  disposed  of, 
ten  dollars. 

Where  a  judgment  is  affirmed  by  the  court  of  appeals,  the  court  may,  in 
its  discretion,  also  award  dumnges,  by  way  of  costs,  for  the  delay,  not 
exceeding  ten  per  centum  upon  the  amount  of  the  judgment ;  or,  where  it 
was  rendered  upon  an  appeal,  upon  the  amount  of  the  original  judgment. 

§  3262.  Where  the  action  is  brought  to  foreclose  a  mortgage  upon  real 
property;  or  for  the  partition  of  real  property  ;  or  to  procure  an  adjudica- 
tion upon  a  will  or  other  instrument  in  writing  ;  or  to  compel  the  determi- 
nation of  a  claim  to  real  property ;  or  where,  in  any  action,  a  warrant  of 
attachment  against  property  has  been  issued  ;  the  plaintiff,  if  a  final  judg- 
ment is  rendered  in  bis  favor,  and  he  recovers  costs,  is  entitled  to  recover, 
in  addition  to  the  costs  prescribed  in  the  last  section,  the  following  percent- 
ages, to  be  estimated  upon  the  amount  found  to  be  due  upon  the  mortgage ; 
or  the  value  of  the  property  partitioned,  affected  by  the  adjudication  upon 
the  will  or  other  instrument,  or  the  claim  to  which  is  determined ;  or  the 
value  of  the  property  attached,  not  exceeding  the  sum  recovered,  or  claimed  ; 
as  the  case  may  be  : 

Upon  a  snm,  not  exceeding  two  hundred  dollars,  ten  per  centum. 

Upon  an  additional  sum,,  not  exceeding  four  hundred  dollars,  five  per 
centum. 

Upon  an  additional  sum,  not  exceeding  one  thousand  dollars,  two  per 
centunh 

Where  such  an  action  is  settled  before  judgment,  the  plaintiff  is  entitled 
to  a  percentage  upon  the  amount  paid  or  secured  upon  the  settlement,  at 
one  half  of  those  rates.  In  an  action  to  foreclose  a  mortgage  upon  real 
property,  where  a  part  of  the  mortgage  debt  is  not  due,  if  the  final  judg- 
ment directs  the  sale  of  the  whole  property,  iis  prescribed  in  section  1637 
of  this  act,  the  percentages,  specified  in  this  section,  must  be  computed 
upon  the  whole  sum,  unpaid  upon  the  mortgage.  But  if  it  directs  the  sale 
of  a  part  only,  as  proscribed  in  Section  1636  of  this  act,  they  must  be  com- 
puted upon  the  sum  actually  due^  and  if  the  court  thereafter  grants  an 
order,  directing  the  sale  of  the  remainder,  or  a  part  thereof,  the  percentages 
must  be  computed  upon  the  amount  then  due :  but  the  aggregate  of  the 
percentages  shall  not  exceed  the  sum,  which  would  have  been  allowed,  if 
the  entire  sum  secured  by  the  mortgage  had  been  due,  when  final  judgment 
was  rendered. 

§  3263.  In  an  action,  brought  to  foreclose  a  mortgage  upon  real  prop- 
I  erty ;  or  for  the  partition  of  real  property  ;  or  in  a  difficult  and  extraordl- 
jjiary  case,  where  a  defence  has  been  interposed,  in  any  action;  the  court 
•  may  also,  in  its  discretion,  award  to  any  party  a  further  sum,  as  follows : 

1.  In  an  action  to  foreclose  a  mortgage,  a  sum  not  exceeding  two  and  one- 
Ihalf  per  centum  upon  the  sum  due  or  claimed  to  be  due  upon  the  mortgage, 
rnor  the  aggregate  sum  of  twu  hundred  dollars. 

2.  In  any  other  case,  specified  in  this  section,  a  sum  not  exceeding  five 
I  per  centum  upon  the  sum  recovered,  or  claimed,  or  the  value  of  the  subject- 
i  matter  involved. 

^  3264.  But  all  the  sums  awarded  to  the  plaintiff,  as  prescribed  in  seo> 
•^tion  three  thousand  two  hundred  and  fifty-two  of  this  act,  or  to  a  party  or 
vtwo  or  more  parties  on  the  same  side,  as  prescribed  in  the  last  sentence  of 
!8ection  three  thousand  two  hundred  and  fifty -one  of  this  act,  and  in  snb- 
•di vision  second  of  the  last  section,  cannot  exceed,  in  the  aggregate,  tw« 
thousand  doUaro. 
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§  3266.  Where  ati  application  is  made  to  a  conrt  or  a  referee,  to  adjourn 
I  trial,  the  payment  to  the  adverse  party  of  a  sura  not  exceeding  ten  dol« 
lars,  or,  in  the  marine  court  of  the  city  of  New- York,  a  sum  not  exceeding 
five  dollars,  besides  the  fees  of  his  witnesses,  and  other  taxable  disburs>e- 
ments,  already  made  or  incurred,  which  are  rendered  ineffectual  by  the 
adjournment,  may  be  required,  as  a  condition  of  granting  the  adjourn- 
ment. 

g  3256.  k  party,  to  whom  costs  are  awarded  in  an  action,  is  entitled  to 
include,  in  his  bill  of  costs,  his  necessary  diibursemei^ts,  as  follows:  the 
legal  fees  of  witnesses,  and  of  referees  and  other  officers ;  the  reasonable 
compensation  of  commissioners  taking  depositions ;  the  legal  fees  for  pub- 
lication, where  publication  is  directed,  pursuant  to  law ;  the  legal  fees  paid 
for  a  certified  copy  of  a  deposition,  or  other  paper,  recorded  or  filed  in  any 
public  office,  necessarily  used  or  obtained  for  use  on  the  trial ;  the  reason- 
able expenses  of  printing  the  papers  for  a  hearing,  when  required  by  a  rule 
of  the  court ;  prospective  charges  for  the  expenses  of  entering  and  docket- 
ing the  judgment;  and  the  sheriff^s  fees  for  receiving,  and  returning  one 
execution  thereon,  including  the  search  for  property ;  and  such  other  rea- 
sonable and  necessary  expenses,  as  are  taxable,  according  to  the  course  and 
practice  of  the  court,  or  by  express  provision  of  law. 

§  3257.  A  plaintiff,  who  recovers  double  or  other  increased  damages, 
does  not  thereby  become  entitled  to  more  than  single  costs ;  except  where 
it  is  otherwise  specially  prescribed  by  law. 

§  3258.  In  either  of  the  following  cases,  ar  defendant,  in  whose  favor  a 
final  judgment  is  rendered,  in  an  action  wherein  the  complaint  demands  judg- 
ment lor  a  turn  of  money  only,  or  to  recover  a  chattel ;  or  a  final  order  is 
made,  in  a  special  proceeding  instituted  by  a  State  writ,  is  entitled  to 
reoover  the  costs,  prescribed  in  section  three  thousand  two  hundred  and 
fifty-one  of  this  act,  and,  in  addition  thereto,  one  half  thereof : 

1.  Where  the  defendant  is  or  was  a  public  officer,  appointed  or  elected 
under  the  authority  of  the  State,  or  a  person  specially  appointed,  according 
to  law,  to  perform  the  duties  of  such  an  officer ;  and  the  action  or  special 
proceeding  was  brought  by  reason  of  an  act,  done  by  him  by  virtue  of  his 
office,  or  an  alleged  omission  by  him,  to  do  an  act,  which  it  was  his  official 
duty  to  perform. 

2.  Where  the  action  was  brought  against  the  defendant,  by  reason  of  an 
act  done,  by  the  command  of  such  an  officer  or  person,  or  in  his  aid  or 
assistance,  touching  the  duties  of  the  office  or  appointment. 

3.  Where  the  action  was  brought  against  the  defendant,  for  taking  a  dis- 
tress, making  a  sale,  or  doing  any  other  act,  by  or  under  color  of  authority 
of  a  statute  of  the  StHtc. 

But  this  section  does  not  apply,  where  an  officer,  or  other  person,  speci- 
fied herein,  unites  in  his  answer  with  a  person  net  entitled  to  such  addi- 
tional costs. 

§  S259*  The  increase,  specified  in  the  last  section,  does  not  extend 
to  the  disbursements  ;  and  an  oflicer,  'witneps,  or  juror,  is  not  entitled 
to  any  otlier  fee  in  the  action,  except  the  single  fee  allowed  by  law  for 
his  services. 

§  8260.  Where  an  action,  specified  in  section  8228  of  this  act,  is 
settled  before  judgment  no  greater  sum  shall  be  demanded  as  costs, 
than  at  the  rates  prescribed  by  secti(>n  3251  of  this  act. 

§  3261.  This  article  does  not  affect  any  provision  contained  elsewhere. 
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In  this  actf  or  in  anj  other  statute  remaining  unrepealed  after  this  act  takea 
effect,  whereby  the  amount  of  costs  is  specially  tixad)  in  a  particular  case, 
otherwise  than  as  prescribed  in  this  article. 

ARTICLE  SECOND. 
Taxation  of  Costs. 

f  3262.  Costs  ;  how  taxed.  Allowances,  {  8265.  RevieW  6f  taiaildli. 

etc.;  bow  computed.  8260.  Duty  of  taxing  offlcet. 

8268.  Notice  of  taxation.  8267.  Allidavit    respecting    disbarM* 

3264.  Betaxation.  tnents. 

g  3262>  Costs  roust  be  taxed  ^  by  the  clerk)  upon  the  application  of  the 
party  entiled  thereto ;  except  that  the  court  may  direct,  that  interlocutor^ 
costs,  or  costs  in  a  special  proceedings  be  taxed  by  a  judge.  The  clerk 
most  insert,  in  the  judgment  or  final  Order,  the  amount  of  the  costs,  as 
taxed.  In  a  case  where  the  costs  are  in  the  discretion  of  the  court,  the 
report  or  decision,  or  the  direction  of  the  court  for  final  judgment,  upon  a 
default,  or  after  a  jury  trial,  must  specify  which  party  or  parties  are 
entitled  to  costs;  but  the  amount  of  the  costs  must  be  ascertained  by  taxa- 
tion. The  allowance,  specified  in  section  8202  of  this  act,  must  be  com- 
puted by  the  clerk  upon  the  taxation:  but  the  value  of  property,  required 
to  be  ascertained  for  that  purpose,  must  be  ascertained  by  the  court,  unless 
it  has  been  fixed  by  the  decision  or  report,  or  by  the  verdict  of  the  jury, 
upon  which  the  final  judgment  is  entered;  except  that,  in  case  of  actual 
partition,  it  must  be  determined  by  the  commissioners. 

g  3263«  Costs  may  be  taxed,  upon  notice  to  the  attorney  for  each  adverse 
party,  who  has  appeared,  and  is  interested  in  reducing  the  amount  thereof. 
Notice  of  taxation  must  be  served,  not  less  than  five  days  before  the  taxa- 
tion^ unless  the  attorneys,  serving  and  served  with  the  notice,  all  reside,  oi 
have  their  offices,  in  the  city  or  town,  where  the  costs  are  to  be  taxed  ;  .in 
which  case,  a  notice  of  two  days  is  sufficient.  A  copy  of  the  bill  of  costs, 
specifymg  the  items,  with  the  disbursements  stated  in  detail,  must  be  served 
with  the  notice  of  taxation. 

§  3264.  Costs  may  also  be  taxed  without  notice.  But  where  they  are 
so  taxed,  notice  of  retaxation  thereof  must  immediately  afterwards  be  given, 
as  prescribed  in  *the  last  section,  by  the  party  at  whose  instance  they  were 
taxed  ;  in  default  whereof,  the  court  must,  upon  the  application  of  a  party 
entitled  to  notice,  direct  a  retaxation,  with  costs  of  the  motion,  to  be  paid 
by  the  party  in  default.  The  court  may,  in  its  discretion,  upon  the  applica- 
tion of  a  party  interested,  direct  a  retaxation  of  costs  at  any  time.  Any 
sum,  deducted  upon  a  retaxation,  must  be  credited  upon  the  execution,  or 
other  mandate  issued  to  enforce  the  judgment 

g  3266.  A  taxation  or  a  retaxation  may  be  reviewed  by  the  court,  upon 
a  motion  for  a  new  taxation.  The  order,  made  upon  such  a  motion,  may 
•lluw  or  disallow  any  item,  objected  to  before  the  taxing  officer,  in  which 
ease,  it  has  the  effect  of  a  new  taxation ;  or  it  may  direct  a  new  taxation 
before  the  proper  officer,  specifying  the  grounds  or  the  proof,  upon  which 
the  item  may  be  allowed  or  disallowed  by  him. 

g  3266.  An  officer,  authorized  to  tax  costs  in  an  action  or  a  special  pro* 
ceeding,  must,  whether  the  taxation  is  opposed,  or  not,  examine  the  bills 
presented  to  him  for  taxation ;  must  satisfy  himself  that  all  the  items 
allowed  by  him  are  correct  and  legal ;  and  must  strike  out  all  charges  for 
fees,  other  than  the  prospective  charges  expressly  allowed  by  law,  where  it 
does  not  appear  that  the  services,  for  which  they  are  charged,  were  neoee- 
•axily  performed. 
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§  3267.  A  charge,  for  the  attendance  of  a  witness,  cannot  be  allowed 
without  an  affidavit,  stating  the  number  of  days  of  his  actual  attendance ; 
and,  if  travel  fees  are  charged,  the  distance  for  which  they  are  allowed.  A 
charge,  for  a  copy  of  a  document  or  paper,  cannot  be  allowed,  without  an 
affidavit,  stating  that  it  was  actually  and  necessarily  used,  or  was  necessarily 
obtained  for  use.  An  item  of  disbursements,  in  a  bill  of  costs,  cannot  be' 
allowed,  in  any  case,  unless  It  is  verified  by  affidavit,  and  appears  to  haT*' 
been  necessarily  incurred^  and  to  be  reasonable  in  amount.- 

TITLE  m. 
Security  for  costs. 

I  8268.  When  defendant  may    rcqaire  |  8275.  Jastiflcation  of  enretles.     A1-- 

eecurity  for  costf.  lowance  of  undertaking. 

8209.  Id.;  after  action  commenced.  8276.  Order  to  give  additional  secarlty. 

8270.  Ttie  last  two  sections  qualified.  ProceedipgB. 

8271.  Id.;  in   actions   by  and  against  8277.  Effect  of  failure  to  obey  orde& 

execntors,  etc.  to  give  security. 

8272.  Order  to  give  secnrity.  8278.  Liability  of  attorney,   m  coat' , 

3273.  Requisites  of  undertaking.  in  certain  actions. 

3274.  Notice   of   exception ;    id.,    of    •      3279.  This    title    applies   to   special! 

jastiflcation.  proceedings. 

g  3268.  The  defendant,  in  an  action  brought  in  a  court  of  record,  may 
require  security  for  costs  to  be  given,  as  prescribed  in  this  title,  where  the 
plaintiff  was,  when  the  action  was  commenced,  either 

1.  A  person  residing  without  the  State;  or,  if  the  action  is  brought  in  a 
county  court,  or  in  the  marine  court  of  the  city  of  New-Tork,  the  city  court 
of  Yonkers,  or  the  justices*  court  of  the  city  of  Albany,  residing  without  the- 
city  or  county,  as  the  case  may  be,  wherein  the  court  is  located ;  or 

2.  A  foreign  corporation ;  or 

8.  A  person  imprisoned  under  execution  for  a  crime ;  or 

4.  The  official  assignee  of  a  person  so  imprisoned  ;  the  official  assignee  or 
nl^cial  trustee  of  a  debtor;  or  an  assignee  in  bankruptcy;  where  the  action^ 
is  brought  upon  a  cause  of  action,  arising  before  the  assignment,  the- 
appointment  of  the  trustee,  or  the  adjudication  in  bankruptcy;  or 

5.  An  infant,  whose  guardian  ad  litem  has  not  given  such  security. 

§  3269.  Tlie  defendant,  in  a  like  action,  may  require  security  for  cofltr 
to  be  given,  where,  after  the  commencement  of  the  action,  the  plaintiiF 
either 

1.  Ceases  to  be  a  resident  of  the  State  ;  or,  where  the  action  is  brought^ 
in  either  of  the  local  courts  specified  in  subdivision  first  of  the  last  section^ 
ceases  to  be  a  resident  of  the  city  or  couuty,  as  the  case  may  be,  wbereyv 
the  cottrt  is  located ;  or 

2.  Is  adjudicated  a  bankrupt,  or  discharged  from  his  debts,  or  exonerated 
from  imprisonment,  pursuant  to  a  law  of  the  State,  or  of  the  United 
States ;  or 

3.  Is  sentenced  to  the  State  prison,  for  a  term  less  than  for  life. 

g  3270.  In  a  case  specified  in  either  of  the  last  two  sections,  if  t&erff 
are  two  oi  more  plaintiffs,  the  defendant  cannot  require  security  for  costi 
to  be  given,  unless  he  is  entitled  to  require  it  of  all  the  plaintiffs. 

^  3271.  In  an  action  brought  by  or  against  an  executor  or  administra- 
tor, in  his  representative  capacity,  or  the  trustee  of  an  express  trust,  or  a 
person  expressly  authorized  by  statute  to  sue,  or  to  be  sued;  or  by  an 
official  assignee,  the  assignee  of  a  receiver,  or  the  committee  of  a  person 
judicially  declared  to  be  incompetent  to  manage  his  affairs ;  the  court  rnajf 
in  it«  discretion,  require  the  plaintiff  to  give  security  for  costs. 
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§  3^72.  Where  security  for  costs  is  required  to  be  giTeo,  the  court  in 
which  the  action  is  pending,  or,  except  in  a  case  specified  in  th>  last  sec- 
tion, a  judge  thereof,  upon  due  proof,  by  affidavit  of  the  facta,  must  make 
an  order  requiring  the  plaintiff,  within  a  time  specified,  either  to  pay  into 
court,  the  sum  of  two  hundred  and  fifty  dollars,  to  be  applied  to  fthe  pay- 
ment of  the  costs,  if  any,  awarded  against  him,  or,  at  his  election,  to  file 
with  tlfe  clerk  an  undertaking,  and  to  serve  a  written  notice  of  the  payment 
or  of  the  filing  upon  the  defendant's  attorney ;  and  staying  all  other  pro- 
ceedings, on  the  part  of  the  plaintiff,  except  to  review  or  vacate  the  order, 
until  the  payment  or  filing,  and  notice  thereof,  and  also,  if  an  undertaking 
is  given,  the  allowance  of  the  same. 

§  3273.  The  undertaking,  specified  in  the  last  section,  must  be  executed 
to  the  defendant  by  one  or  more  sureties,  and  must  be  to  the  effect  tliat 
they  will  pay,  upon  demand,  to  the  defendant,  all  costs  which  may  be 
awai-ded  to  him  in  the  Rction,  not  exceeding  a  sum,  specified  in  the  undnir- 
taking,  which  must  be  at  least  two  hundred  and  fifty  dollars. 

§  3274.  Within  ten  days  after  service  of  the  notice  of  filing  the  under- 
taking, the  defendant  may  serve  upon  the  plaintiff's  attorney  a  notice  that 
he  excepts  to  the  sureties  therein.  Within  ten  days  after  service  of  such  n. 
notice,  the  plaintiff  must  serve,  upon  the  defendant's  attorney,  a  notice  of 
the  justification  of  the  same  or  new  sureties  before  a  judge  of  the  court,  or 
a  county  judge,  at  a  specified  time  and  place ;  the  time  to  be  not  less  than 
five  nor  more  than  ten  days  thereafter,  and  the  place  to  be  within  the 
county  where  the  action  is  triable. 

§  3276.  Section  680  of  this  act  applies  to  the  jitstification  of  the  sure- 
ties. Where  the  judge  finds  the  sureties  sufficient,  he  must  annex  the 
written  examination,  if  any,  to  the  undertaking,  indorse  his  allowance 
thereon,  and  cause  them  to  be  filed  with  the  clerk.  Where  the  defendant 
fails  duly  to  except  to  the  sureties,  the  undertaking  is  deemed  allowed,  and 
must  be  indorsed  and  filed  in  like  manner. 

§  3276.  At  any  time  after  the  allowance  of  an  undertaking,  given  pur- 
suant to  such  an  order,  or  as  prescribed  in  section  3278  of  this  act,  the 
court,  or  a  judge  thereof,  upon  satisfactory  proof ,  by  affidavit,  that  the  sum 
specified  in  the  undertaking  is  insufficient ;  or  that  one  or  more  of  the 
sureties  have  died,  or  become  insolvent,  or  that  his  or  their  circumstances 
have  become  so  precarious  that  there  is  reason  to  apprehend  that  the  under- 
taking  is  insufficient  for  the  security  of  the  defendant ;  must  make  an 
order,  requiring  the  plaintiff  to  give  an  additional  undertaking.  The  last 
fonr  sections  apply  to  such  an  order,  and  to  the  undertaking  given  pursuant 
thereto. 

§  3277.  Where  the  plaintiff  fails  to  comply  with  an  order,  made  as  pre- 
scribed in  this  title,  or  to  procure  the  allowance  of  an  undertaking  given 
pursuant  to  such  an  order,  the  defendant  is  entitled  to  a  judgment  dismis- 
sing the  complaint,  aiid  in  his  favor  for  costs.  The  defendant  may  apply 
therefor,  as  upon  a  motion. 

§  3278.  Where  a  defendant  is  entitled  to  require  security  for  costs,  as 
prescribed  in  section  3268  of  this  act,  the  plaintiff's  attorney  is  liable  for 
the  defendant's  costs,  to  an  amount  not  exceeding  one  hundred  dollars, 
until  security  is  given,  as  prescribed  in  this  title.  The  plaintiff's  attorney 
may  relieve  himself  from  that  liability,  although  the  defendant  has  not 
requir»4  security  for  costs  to  be  given,  by  filing  and  procuring  the  allowanc* 


•24 


PROVISIONS  AS  TO  FEES. 


gg  8279-32S4 


of  an  andertakiog,  as  if  an  order  had  been  made  as  prescribed  in  section 
i272  of  this  act. 

§  3279.  The  foregoing  sections  of  this  title  apply  to  &  special  proceed- 
ing instituted  in  a  court  of  record,  in  like  manner  as  to  an  action ;  for 
which  purpose,  the  prosecuting  party,  other  than  the  people,  or,  where  the 
special  proceeding  is  instituted  in  the  name  of  the  people,  upon  theH*elation 
of  a  private  corporation  or  individual,  the  relator,  is  deemed  a  plaintiff,  and 
the  adrerse  party,  a  defendant. 

TITLE  IV. 
General  provisions  relating  to  fees. 


I  8880.  Taking  fees  not  prescribed  by 
law,  prohibited. 

8281.  Id.;  for  Bervices  not  rendered, 

except,  etc. 

8282.  Penalty  for  extortion. 

J288.  Clerk  of  court  of  appeals  to  ac- 
count for  and  pay  over  fees. 

8284.  Id.;  clerks  of  saperior  city 
courts  in  New  York  and 
Brooklyn. 

8286.  Id.;  certain  county  clerks  and 
registerB. 

3286.  General  provision  as  to  fees, 
etc.,  t/i  be  accounted  for. 

8987.  Fees  of  .certain  officers  to  be 
taxed  upon  demand. 

8288.  Parties,   attorneys,    etc.,  when 


not  allowed  fees. 
$  3289.  No  fee  for   administering  cer« 
.    tain  official  oaths. 
8290.  Certain   searches  to  be  gntai- 

tous. 
3291.  Officer,    etc.,   may   charge   fee 

paid  for  oath,  postage,  etc. 
8292.  Id.;  his  fees,  etc.,  to  l>e   paid 

before  required   to   transmit 

paper. 
3298.  Provision    where     printers    in 

coanty  refuse  to  publish. 
3294.  Affidavit  of  refusal  to  publish, 

etc. 
3296.  Comptroller    to    audit   certain 

charges. 


§  3280.  Each  clerk  of  a  court  must  perform  all  the  duties  required  of 
him,  in  the  course  and  practice  of  the  court,  without  foe  or  reward,  except 
as  expressly  prescribed  by  law.  Each  public  officer,  upon  whom  a  duty  is 
expressly  imposed  by  law,  must  execute  the  same  without  fee  or  reward, 
except  where  a  fee  or  other  compensation  therefor  is  expressly  allowed  by 
law.  An  officer  or  other  person,  to  whom  a  fee  or  other  compensation  is 
allowed  by  law,  for  any  service,  shall  not  charge  or  receive  a  greater  fee  or 
reward,  for  that  service,  than  is  bo  allowed. 

§  3281.  An  officer,  or  other  person,  shall  not  demand  or  receive  any  fee 
or  compensation,  allowed  to  him  by  law  for  any  service,  unless  the  service 
was  actually  rendered  by  him  ;  except  that  an.  officer  may  demand  in  advance 
his  fee,  where  he  is,  by  law,  expressly  directed  or  permitted  to  require  pay- 
ment thereof,  before  rendering  the  service. 

§  3282.  An  officer  or  other  person,  who  violates  either  of  the  provisions 
contained  in  the  last  two  sections,  is  liable,  in  addition  to  the  punishment 
prescribed  by  law  for  the  crimniinal  offence,  to  an  action  in  behalf  of  the 
person  aggrieved,  in  which  the  plaintiff  is  entitled  to  treble  damages. 

§  3283.  The  clerk  of  the  court  of  appeals  must,  within  ten  days  after 
the  first  day  of  January,  and  after  the  first  day  of  July,  in  each  year,  render 
to  the  comptroller  an  accurate  account,  under  oath,  of  all  fees  received  by 
him  for  his  official  services,  since  the  last  account  was  rendered ;  and  must 
pay  the  same  into  the  treasury  of  the  State. 

§  3284.  The  clerk  of  each  of  the  folbwing  courts,  to  wit:  the  court  of 
common  pleas  for  the  city  and  county  of  New  York,  and  the  superior  court 
of  the  city  of  New  York,  must  account  for  all  fees  received  by  him  for  hii 
official  services,  and  pay  the  same  into  the  city  treasury,  as  prescribed  bj 
law.    The  clerk  of  the  city  court  of  Brooklyn  must  aocount  for  $XL  finM 
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paid  to  him,  and  all  fees  received  by  hira  for  his  official  serrices,  and  pay 
the  same  into  the  treasury  of  the  county  of  Kings,  as  prescribed  by  law. 

§  3286.  Except  as  otherwise  specially  prescribed  by  law,  each  county 
clerk  or  register,  who  receives  a  salary,  must  account  for,  under  oath,  and 
pay  to  the  treasurer  of  his  county,  in  the  manner  prescribed  by  law,  all 
fees,  perquisiies,  and  emoluments,  received  by  hmi,  for  his  official  services. 

§  3286.  Where  a  public  officer  is  required,  by  law,  to  keep  an  account 
of,  or  to  pay  over,  the  fees  or  other  moneys,  received  by  him  for  official 
services,  he  must  include  therein  all  sums,  received  by  him,  to  which  he  was 
entitled,  by  reason  of  any  act,  performed  by  him  in  his  official  capacity  ; 
whether  the  act  did  or  did  not  pertain  to  his  office,  or  to  the  business 
thereof. 

§  3287.  Each  county  clerk  or  register  of  deeds,  who  claims  any  fees  by 
virtue  of  his  office ;  and  each  sheriff  or  coroner,  who,  upon  the  collection 
of  an  execution,  of  the  settlement,  either  before  or  after  judgment,  of  an 
action  or  a  special  proceeding,  claims  any  fees,  which  have  not  been 
taxed ;  must,  upon  the  written  demand  of  the  person  liable  to  pay  the  same, 
cause  thein  to  be  taxed  within  the  county,  upon  notice  to  the  person  mak- 
ing the  demand,  by  a  justice  of  the  supreme  court,  a  judge  of  a  superior  city 
court,  or  the  county  judge.  After  such  a  demand  is  made,  the  officer  can- 
not collect  his  fees,  until  they  have  been  so  taxed. 

§  3288.  A  party  to  an  action  or  a  special  proceeding  is  not  entitled  to 
a  fee,  for  attending  as  a  witness  therein,  in  his  own  behalf,  or  in  behalf  of 
a  party  who  pleads  jointly,  or  is  united  in  interest,  with  him ;  and  an  attor- 
ney or  counsel,  in  an  action  or  a  special  proceeding,  is  not  entitled  to  a  fee, 
for  attending  as  a  witness  therein,  in  behalf  of  his  client. 

§  3289.  An  officer  is  not  entitled  to  a  fee,  for  administering  the  oath  of 
office  to  a  member  of  the  legislature  to  any  military  officer,  to  an  inspector 
of  election,  clerk  of  the  poll,  or  any  town  officer ;  or  to  more  than  ten  cents, 
for  admmistering  an  official  oath  to  any  other  officer. 

§  3290.  Each  of  the  following  officers,  to  wit :  the  secretary  of  State,  the 
comptroller,  the  treasurer,  the  attorney-general,  and  the  State  engineer  and 
surveyor,  may  require  search  to  be  made,  in  the  office  of  either  of  the  others, 
or  of  a  couEty  clerk,  or  of  the  clerk  of  a  court  of  record,  for  any  record, 
document,  or  paper,  where  he  deems  it  necessary  for  the  discharge  of  his 
official  duties,  and  a  copy  thereof  or  extracts  therefrom,  to  be  made  and 
officially  certified  or  exemplified,  without  the  payment  of  any  fee  or  charge. 

§  3291.  Where  an  officer  or  other  person  is  required,  in  the  course  of  a 
duty  imposed  upon  him  by  law,  to  take  an  oath,  to  acknowledge  an  instru- 
ment, to  cause  an  instrument  to  be  filed  or  recorded,  or  to  transmit  a  paper 
to  another  officer,  he  is  entitled,  in  addition  to  the  fees,  or  other  compensa- 
tion for  the  service,  prescribed  by  law,  to  the  fees  necessarily  paid  by  him, 
to  the  officer  who  administered  the  oath,  or  took  the  acknowledgment,  or 
filed  or  recorded  the  instrument ;  and  to  the  expense  of  transmitting  the 
paper,  including  postage,  where  the  transmission  is  lawfully  made  through 
the  post-office. 

§  3292.  Each  provision  of  this  act,  requiring  a  Judge,  clerk,  or  other 
officer  to  transmit  a  paper  to  another  officer,  for  the  benefit  of  a  party,  is  to 
be  construed  as  requiring  the  transmission  only  at  the  request  of  the  per- 
son so  to  be  benefited,  and  upon  payment  by  him  of  the  fees  allowed  by 
law  for  the  paper  transmitted,  or  any  copy  or  certificate  connected  th«r»> 
with,  and  the  expenses  specified  in  the  last  Motion. 

4» 
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%  3293.  If  the  proprietor  of  each  newspaper,  published  in  a  city  or 
county,  in  which  any  notice,  order,  citation,  or  other  paper  is  required  by 
law  to  be  published,  refuses  to  publish  the  same,  for  the  fees  prescribed  by 
law  for  the  publication,  it  may  be  published  in  the  newspaper,  printed  at 
Albany,  in  which  legal  noticet  are  required  by  law  to  be  published.  If  it  is 
required  by  law  to  be  published  in  that  newspaper,  and  also  in  another 
newspaper  published  in  a  city  or  county,  and  the  proprietor  of  each  news- 
paper in  that  city  or  county  refuses  to  publish  it  for  the  fees  so  prescribed, 
it  may  be  published  in  the  newspaper,  published  nearest  to  the  place, 
where  a  person  is  required  to  appear,  or  where  an  act  is  to  be  done,  pursu- 
ant thereto,  the  proprietor  of  which  will  publish  the  same*  for  those  fees 
Publication,  made  as  prescribed  in  this  section,  is  as  valid,  as  if  it  Was 
made  in  the  city  or  county,  where  the  publication  Uiereof  is  so  required  by 
law. 

§  3294.  Where  publication  is  made,  as  prescribed  in  the  last  section, 
elsewhere  than  in  the  city  or  county  where  it  is  otherwise  required  by  law 
to  be  made,  the  affidavit  of  publication  must  either  be  accompanied  with  an 
affidavit,  or  contain  a  statement,  to  the  effect  that  an  application  to  publish 
the  advertisement  was,  before  such  publication,  made  to  the  proprietor  of 
each  newspaper  published  in  the  city  or  county ;  that  the  amount  of  the 
legal  fees  for  such  publication  was  at  the  same  time  tendered :  and  that  the 
application  was  refused.  Such  an  affidavit  is  presumptive  evidence  of  the 
facts  stated  therein. 

g  3296.  Where  the  fees  or  other  charges  of  an  officer  are  chargeable  to 
the  State,  they  must  be  audited  by  the  comptroller,  and  paid  on  his  warrant, 
except  as  otherwise  specially  prescribed  by  law.         ' 

TITLE  V. 
Sums  allowed  as  fees. 

i  8296.  Referee^s  fees  generally.  ance  to  grand  and  trial  jaron. 

3297.  Id.;  upon  pales  of  real  property.  %  3315.  Id.;  extra  pay  upon  protracted 

S298.  Fees  for  oaths  and  ackDowlcdg-  trials. 

ments.  3316.  Jurors'  fees  in  special  proceed- 

8Sd9.  Surveyors'  and  commisBioners'  ings. 

fees,  in   action   for  partition  3317.  Fees  of  printers. 

or  dower,  etc.  3318.  Witnesses'  fees  generally. 

8800.  Fees  of  the  clerk  of  the  court  8319.  Id.;  on  deposition  to  be  need  ia 

of  appeals.  another  i^tatc. 

3301.  Clerk's    fees   in    civil    actions  3820.  Receiver's  commissions. 

generally.  3321.  Fees  of  county  treasnrer,  and 

8808.  The  last  section  qnalifled.  chamberlain  of  N.  Y. 

8303.  Clerk's  fees  nponiiatnralizntion.  3322.  Fees  of  a  justice  of  the  peace. 

3304.  Pees  of  county  clerks  generally.  3323.  Constable's  fees. 

8306.  Certain  provisions  not  affected  3324.  Id.;   affidavit    upon   claim  f«i 

by  the  last  section.  travel  fees. 

8306.  Fees   of     register    and    other  8325.  Justice's  court,  fees  upon  a  com 

clerks.  mission. 

8807.  Sheriff's  fees.  3326.  Id.;  juror's  fees. 

8806.  Tbfti.ist  section  qaalificd.  3327.  Id.;  witnesses'  fees. 

8309.  Id.;  how  collected.  8828.  Id.;  fees  to  be  paid  before  ser- 

8310.  Coroner's  fees.  vices  renderea. 

8811.  Stenographer's  fees  for  copies  of  8329.  Id.;  by  whom  feea  to  he  paid. 

notes.  8830.  Certain  special   provision*  ex- 

881S.  Compensation  of  constables  at-  cepted  from  this  titie. 

tending  coarta.  -8331.  Provisions  as  to  change  in  fee' 

8313.  Fees  of  trial  jurors.  8332.  This  title  applies  to  civil  caaea 

8814.  Supervisors   may  make   allow-  only. 

§  3296.  A  referee,  in  an  action  or  a  special  proceeding,  brought  in  ■ 
eourt  of  record,  or  in  a  special  proceeding,  taken  as  prescribed  in  titk 
tw<9lfth  of  chapter  seventtenth  of  thia  act,  if  entitled  to  six  dollars  for  oaah 
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day,  spent  in  the  business  of  the  reference ;  unless,  at  or  befofe  tke  com- 
mencement of  the  trial  or  bearing,  a  different  rsie  of  compensation  is  fixed, 
by  the  consent  of  the  parties,  other  than  those  in  default  for  failure  to 
appear  or  plead,  manifested  by  an  entry  in  the  minutes  of  the  referee,  or 
otherwise  in  writing,  Or  a  smaller  cotnpensation  is  fixed  by  the  court  or 
judge  in  the  order  appointing  him. 

j5  3297.  The  fees  of  a  referee  appointed  to  sell  real  property  pursuant 
to  A  judgment  in  an  action,  are  the  same  as  those  allowed  to  the  sheriff ; 
and  he  is  also  allowed  the  same  disbursements  as  the  sheriff.  Where  ft 
referee  is  required  to  take  security  upon  a  sale,  or  to  distribute,  ot 
apply,  or  ascertain  and  report  upon  the  distribution  or.  application  of, 
any  of  the  proceeds  of  the  sale,  he  is  also  entitled  to  one-half  of  the 
commissions  upon  thd  amount  so  secured,  distributed,  or  applied,  allowed 
by  law  to  an  executor  or  administrator  for  receiving  and  paying  out 
money.  But  commissions  shall  not  be  allowed  to  him  upon  a  sum  bid- 
den by  a  party,  and  applied  upon  that  party's  demand,  as  fixed  by  tlve 
judgment,  without  being  paid  to  the  referee.  And  a  referee's  compensa- 
tion, inclnding  commissions,  cannot,  where  the  sale  is  under  a  judgment 
in  an  action  to  foreclose  a  mortgage,  exceed  fifty  dollars,  or  In  any  other 
case  five  hundred  dollars. 

g  3298.  Any  officer,  authorized  to  perform  the  services  specified  in  this 
section,  and  to  receive  fees  therefor,  is  entitled  to  the  following  fees  : 

1.  For  administering  an  oath  or  affirmation,  and  certifymg  the  sam« 
when  required,  except  where  another  fee  is  specially  prescribed  by  statute, 
twelve  cents. 

2.  For  taking  and^eiPtifying  the  acknowledgment  or  proof  of  the  execu- 
tion of  a  written  instrument :  by  one  person,  twenty-five  cents ;  and  by  each 
additional  person,  twelve  cents :  for  swearing  each  witness  thereto,  six  cents. 

g  3299.  A  surveyor,  employiBd  as  prescribed  by  law,  in  an  action  for 
partition  or  dower,  or  to  determine  dower,  is  entitled  to  five  dollars  for  each 
day,  actually  and  necessarily  occupied  in  surveying,  laying  out,  marking,  or 
mapping  land  therein.  Each  assistant,  so  employed,  is  entitled  to  two  dol- 
lars for  each  day,  actually  and  necessarily  occupied  in  serving  under  the 
surveyor's  direction.  Each  commissioner,  appointed  as  preFcribed  by  law, 
to  make  partition  or  admeasure  dower,  is  entitled  to  five  dollars  for  each 
day's  actual  and  necessary  service. 

§  3300.  The  clerk  of  the  court  of  appeals  is  entitjed,  for  the  servicss 
specified  in  this  section,  to  the  following  fees : 

For  filing  a  notice  of  appeal  to  that  court,  and  all  the  papers  transmitted 
therewith,  fifty  cents. 

For  filing  any  other  paper,  ten  cents. 

For  drawing  an  order,  twenty  cents  for  each  folio. 

For  entering  an  order,  twenty  cents ;  and  for  each  folio  moro  than  twg, 
ten  cents. 

For  drawing  a  judgment,  twenty-five  cents ;  and  for  each  folio  more  thaa 
two,  ten  cents. 

For  entering  a  judgment,  twenty-five  cents ;  and  for  each  folio  more  than 
two,  ten  cents. 

For  a  certified  copy  of  an  order,  record  or  other  paper,  entered  or  filed  in 
his  ofBce,  ten  cents  for  each  folio. 

Eor  engrossing  a  remittitur,  ten  cents  for  each  folio. 

For  a  certificate,  other  than  that  a  paper,  for  the  copying  of  which  h^  It 
•Qtitled  to  a  fee,  is  a  copy,  twenty-five  cents. 

For  sealing  any  paper,  when  required,  fifty  cents. 


%  3301.  [am'd  1882. J  Except  as  otherwise  prescribed  in  the  next  sec- 
tioD,  each  clerk  of  a  court  ^f  record  is  entitled)  for  his  services  in  an  action 
or  a  special  proceeding,  brought  in  or  transferred  to  the  court  of  which  he 
is  cleric,  to  the  following  fees : 

Upon  the  trial  of  the  action,  or  the  hearing,  upon  the  merits^  of  the  spe-. 
cial  proceeding,  from  the  party  bringing  it  oo,  one  dollar. 

For  entering  final  judgment  in  the  action,  or  entering  a  final  order  in  the 
special  proceeding,  including  the  filing  of  the  judgment  roll,  and  a  copy  of 
the  judgment  to  insert  therein,  fifty  cents;  and  ten  cents  in  addition  for 
each  folio  exceeding  ten,  contained  in  the  order  or  judgment. 

For  entering  any  other  order  or  an  interlocutory  judgment,  ten  cents  for 
each  folio  exceeding  five. 

For  a  certified  or  other  copy  of  an  oi*der,  record^  or  other  paper  entered 
or  filed  in  his  office,  five  cents  for  each  folio. 

For  a  certified  transcript  of  the  docket  of  a  judgment,  twelve  cents. 

For  filing  a  transcript  and  docketing  or  re-docketing  a  judgment  there- 
upon, six  cents. 

He  is  not  entitled  to  any  fee  or  other  compensation,  for  any  other  service 
in  an  action  or  a  special  proceeding  in  the  court,  except  that  where  he  is 
also  county  clerk,  he  may  charge  fees  as  prescribed  in  section  three  rhou- 
sand  three  hundred  and  four  of  this  act,  subject  to  the  limitations  therein 
contained. 

Where  the  attorneys  for  all  the  parties  interested,  other  than  parties  in 
default  or  against  whom  a  judgment  or  a  final  order  has  been  taken,  and  is 
not  appealed  from,  stipulate  in  writing  that  a  paper  is  a  copy  of  any  paper 
whereof  a  certified  copy  is  required  by  any  provision  of  this  act,  the 
stipulation  takes  the  place  of  a  certificate,  as  to  the  parties  so  stfpulating 
and  the  clerk  is  not  required  to  certify  the  same  or  entitled  to  any  fee 
therefor. 

He  is -not  entitled  to  any  fee,  or  other  compensation,  for  any  other  ser- 
vice, in  an  action  or  a  special  proceeding  in  the  court,  except  that  where  he 
is  also  county  clerk,  he  may  charge  fees  as  prescribed  in  section  3804  of 
this  act,  subject  to  the  limitations  therein  contained. 

§  3302.  The  last  section  does  not  apply  to  the  clerk  of  a  surrogate's 
court,  of  the  marine  court  of  the  city  of  New  York,  of  the  city  court  of 
Yonkers,  of  the  justices'  court  of  the  city  of  Albany,  or  of  a  mayor's  or 
recorder's  court. , , 

^  3303.  The  clerk  of  any  court,  which  has  jurisdiction  to  naturalize  an 
alien,  is  entitled,  for  the  services  specified  in  this  section,  to  the  following 
fees: 

For  all  services,  upon  the  filing  of  a  declaration  of  intention  by  an  alien 
to  become  a  citizen,  including  the  oath  or  affirmation,  the  recording  of  the 
tame,  and  a  certificate  thereof  delivered  to  the  alien,  twenty  cents. 

For  all  services,  upon  the  admission  of  the  alien  to  be  a  citizen,  including 
the  recording  of  the  papers,  and  a  certified  copy  of  the  record,  which  must 
be  delivered  to  any  person  requiring  it,  fifty  cents. 

§  3304.  A  county  clerk  is  entitled,  for  the  services  specified  in  this  sec- 
tion, except  where  another  fee  is  allowed  therefor  by  special  statutory  pro- 
vision, to  the  following  fees : 

For  searching  and  certifying  the  title  to,  and  incumbrances  upon  real 
property,  for  each  year  for  which  the  search  is  made,  for  each  name,  and 
each  kind  of  conveyance  or  lien,  five  cents. 

For  a  copy  of  an  order,  record,  or  other  paper,  entered  or  filed  in  hii 
o^ce,  eight  cents  for  each  folie. 
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For  filing  a  transcript,  and  making  an  entry  as  prescribed  in  section  258 
of  ibis  act,  twelve  cents. 

For  issuing  an  execution  upon  a  judgment,  a  transcript  whereof,  (»r  of 
•he  docket  of  which,  has  been  filed  in  Iiis  office,  fifty  cents,  to  be  paid  by 
\he  party  at  whose  request  the  execution  is  issued,  and  to  be  collected  by 
the  sheriff  in  addition  to  the  sum  due  upon  the  judgment. 

For  recording  and  indexing  a  notice  of  the  pendency  of  an  action  filed  in 
lis  oflSce,  ten  cents  for  each  folio  contained  in  the  notice. 

For  cancelling  such  a  notice,  or  a  notice  filed  in  his  office,  as  prescribed 
m  section  649  of  this  act,  tweuty^five  cents. 

For  recording  any  instrument,  which  must  or  may  legally  be  recorded  by 
nim,  ten  cents  for  each  folio. 

For  iling  a  certificate  of  satisfaction,  or  other  satisfaction-piece,  of  a 
mortgage,  and  entering  the  satisfaction,  twenty-five  cents. 

For  affixing  and  indexing  a  notice  of  foreclosure  of  a  mortgage  as  pre- 
scribed in  section  2890  of  this  act,  twenty-five  cents. 

For  entering  a  minute  that  a  mortgage  has  been  foreclosed,  ten  cents. 

For  filing  and  entering  a  satisfaction  or  an  assignment  of  a  judgment, 
twelve  cents. 

For  filing  and  entering  the  bond  of  a  collector  or  other  officer  authorized 
to  receive  taxes,  twelve  cents. 

For  searching  for  such  a  bond,  six  cents. 

For  entering  satisfaction  thereof,  twelve  cents. 

For  sealing  any  paper,  when  required,  twelve  cents. 

For  filing  and  docketing  notice  of  a  mechanic's  lien,  ten  cents. 

For  filing  and  entering  specifications  and  all  other  papers  relating  to  a 
lien  against  a  vessel,  twenty- five  cents. 

For  filing  any  paper  required  by  law  to  be  filed  in  his  office,  other  than 
as  expressly  provided  for  in  this  section,  six  cents. 

For  filing  any  paper  deposited  with  him  for  safe  keeping,  six  cents  ;  and 
for  searching  for  such  a  paper,  when  required,  three  cents  for  each  paper 
necessarily  opened  and  examined. 

For  a  certificate,  other  than  that  a  paper,  for  the  copying  of  which  he  is 
entitled  to  a  fee,  is  a  copy,  twenty -five  cents. 

For  inquiring  mto,  determining,  and  certifying  the  sufficiency  of  the  sure* 
ties  of  a  sheriff,  fifty  cents. 

For  attending  upon  the  canvassing  of  votes,  given  at  an  election,  two  dol- 
lars. 

For  drawing  the  necessary  certificates  of  the  result  of  the  canvass, 
eighteen  cents  for  each  folio ;  and  for  the  necessary  copies  thereof,  nina 
cents  for  each  folio. 

For  notifying  the  governor  that  any  person  has  taken  an  oath  of  office, 
ten  cents  and  the  necessary  postage. 

For  notifying  the  governor  that  any  person  has  neglected  to  take  an  oath 
of  office^  or  to  file  or  renew  any  security,  wiihin  the  time  prescribed  by  law, 
or  of  a  vacancy  in  an  office  in  his  county,  ten  cents  and  the  nece'ssary 
postage. 

For  notifying  any  person  of  his  appointment  to  office,  twenty-five  cents, 
and  the  expenses,  actually  and  necessarily  incurred  in  giving  the  notice, 
which  the  comptroller  deems  reasonable 

For  entering,  m  the  minutes  of  the  county  court,  a  licerse  to  keep  a 
ferry,  and  for  a  copy  thereof,  one  dollar. 

For  taking  and  entering  a  recognizance,  from  any  pergon  authorized  to 
keep  a  ferry,  twenty-five  cents. 

]}ut  a  county  clerk  is  not  entitled  to  any  fee,  under  this  section^  fpr  a 
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copy  of,  or  for  ftling  or  certifying,  auy  paper,  in  a  civil  action  or  special 
proceeding,  in  a  court  of  which  he  is  ex-officio  clerk. 

§  3306.  The  last  section  does  not  affect  any  special  statutory  provision, 
remaining  unrepealed  after  this  title  takes  effect,  whereby  a  fee,  different 
from  the  fee  therein  allowed,  is  allowed  to  the  clerk  of  the  city  and  county 
of  New  York,  or  of  the  county  of  Kings,  for  a  service  therein  specified. 

§  3306.  The  register  of  any  county,  or  the  clerk  of  any  court  of  record, 
18  entitled,  for  any  services  specified  in  the  last  section  but  one,  which  he  is 
authorized  to  perform,  to  the  fees  specified  therein,  subject  to  the  qualifica* 
tions  therein  contained. 

§  3307.  A  sheriff  is  entitled,  for  the  services  specified  in  this  section,  to 
the  following  fees : 

1.  For  serving  a  summons,  with  or  without  either  a  copy  of  the  com- 
plaint, or  a  notice  specified  in  section  four  hundred  and  nineteen  or  section 
four  hundred  and  twenty-three  of  this  act ;  or  for  serving  or  executing  an 
order  of  arrest,  or  any  other  mandate,  for  the  service  or  execution  of  which 
no  other  fee  is  specially  prescribed  law,  except  a  subpoena,  one  dollar  for 
each  person  served  or  as  to  whom  it  is  executed;  and  for  necessary  travel- 
ling to  serve  or  execute  the  same,  six  cents  for  each  wile  travelled,  going 
and  returning ;  the  travelling  fees  to  be  computed  from  the  court  house  of 
the  county ;  or,  if  there  are  two  or  more  court  houses,  from  that  nearest 
to  the  place  of  service  or  execution.  But  where  two  or  more  mandates  are 
delivered  to  a  sheriff,  to  be  served  upon  or  executed  against  one  pert^on  at 
one  time,  in  one  action  or  special  proceeding  ;  or  where  a  mandate  is  served 
upon  or  executed  against  two  or  more  person?.  In  one  action  or  special  pro- 
ceeding, and  in  the  course  of  one  journey  ;  the  saeriff  is  entitled,  in  all,  to 
six  cents  only,  for  each  mile  travelled. 

2.  [am'd  1884.]  For  levying  a  warrant  of  attachment  against  the  prop- 
erty of  a  defendant,  issued  as  prescribed  in  title  third  O'f  chapter  seventh  of 
this  act,  or  for  executing  a  requisition  to  replevy  one  or  more  chattels,  one 
dollar;  and  also  such  additional  compensation  for  his  trouble  and  expenses 
in  taking  possession  of  and  preserving  the  property  as  the  judge  issuing  the 
warrant,  or  in  a  case  of  replevin,  as  the  court  or  a  judge  thereof  allows, 
and  the  judge  or  court  may  make  an  order  requiring  the  party  liable  there- 
for to  pay  the  same  to  the  sheriff.  For  making  and  filing  a  description  of 
real  property,  or  an  inventory  of  personal  property  attached,  twenty-five 
cents  for  each  folio  ;  for  each  necessary  copy  thereof,  twelve  cents  for  each 
folio  ;  together  with  such  compensation  to  the  appraisers  as  the  judge  issu- 
ing the  warrant  allows,  not  exceeding  two  dollars  to  each  appraiser  for  each 
day  |ictually  employed ;  for  advertising,  during  the  pendency  of  the  action, 
personal  property  attached,  the  same  fees  as  are  allowed  to  a  sheriff  for 
advertising  personal  property  for  sale,  by  virtue  of  an  execution.  If  the 
action  is  settled,  either  before  or  after  judgment,  the  sheriff  is  entitled  to 
poundage  upon  the  value  of  the  property  attached,  not  exceeding  the  sum 
at  which  the  settlement  is  made. 

3.  For  a  copy,  necessarily  made  by  him,  of  a  summons  or  other  man- 
date, or  of  a  complaint,  affidavit,  or  other  paper  served  by  him,  where  no 
fee  therefor  is  specially  prescribed  by  law,  twelve  cents  for  each  folio. 

4.  For  notifying  jurors  to  attend  a  trial  term  of  a  court  of  record,  fifty 
cents  for  each  lause  placed  upon  the  calendar,  for  trial  by  a  jury,  to  be  paid 
by  the  party  first  putting  the  cause  on  the  calendar  for  that  term.  BiH  the 
gheriff  is  not  entitled  to  more  than  one  dollar  and  fifty  cents  for  calt  idar 
fe^a  io  ope  action.     The  clerk  shall  not  put  a  cause  upon  the  calends,   f^ 


trial  by  a  jury,  until  the  fee,  specified  in  this  subdivi.^ion,  is  paid  to  hino, 
for  the  use  of  the  sheriff.  And  where  the  cause  is  tried  at  a  subsequent 
term,  without  a  new  note  of  issue,  as  prescribed  in  section  nine  hundred  and 
seventy-seven  of  this  act,  the  party  moving  the  trial  must  pay  to  the  clerk, 
for  the  use  of  the  sheriff,  the  calendar  fee  or  fees  remaining  paid, 

5.  For  notifying  jurors  drawn  to  attend  upon  a  writ  of  inquiry,  or  to  try 
the  validity  of  a  claim  to  personal  property,  seized  by  virtue  of  a  warrant 
of  attachment  oi'  an  execution,  or  in  obedience  to  a  precept,  issued  hj  com- 
missioners appointed  to  inquire  concerning  the  incompetency  of  a  person  to 
manage  himielf  or  his  affairs,  in  consequence  of  idiocy,  lumicy,  or  habitual 
drunkenness,  or  in  any  case  not  provided  for  in  the  last  preceding  subdi- 
vision of  this  section,  including  the  making  and  return  of  the  inquisition 
when  required,  for  each  juror  notified,  twenty-five  cents.  For  attending  a 
jury,  when  required,  in  such  a  case,  two  dollars. 

6.  For  receiving  an  execution  against  property,  entering  it  in  his  books, 
searching  for  property,  and  postage  on  the  return,  when  made  through  the 
post-bflBce,  fifty  cents.  If  required  by  the  sheriff,  that  fee,  together  with 
his  fee  for  returning  the  execution,  must  be  paid,  by  the  person  in  whose 
behalf  the  execution  is  issued,  at  the  time  when  it  is  delivered  to  tlie  sheriff, 
who  is  not  bound  to  execute  it  unless  the  fee  is  so  paid.  For  mileage  upon 
an  execution,  for  each  mile,  going  only,  ten  cents  ;  to  be  computed  as  pre- 
scribed in  subdivision  first  of  this  section. 

7.  For  collecting  money  by  virtue  of  an  execution,  a  warrant  of  attach- 
ment, or  an  attachment  for  the  payment  of  money  in  an  action  or  a  special 
proceeding :  or  by  virtue  of  a  warrant  for  the  collection  of  money,  issued 
by  the  comptroller,  or  by  a  county  treasurer;  in  any  county  except  New 
York,  Kings,  or  Westchester,  three  per  centum  upon  the  sum  collected,  not 
exceeding  two  hundred  and  fifty  dollars,  and  two  per  centum  upon  the  resi- 
due of  the  sum  collected;  and  in  either  of  the  counties  of  New  York, 
Kings,  or  Westchester,  two  and  one  half  per  centum  upon  the  sum 
collected,  not  exceeding  two  hundred  and  fifty  dollars,  and  one  and  one 
quarter  per  centum  upon  the  residue  of  the  sum  collected  ;  and  also,  where 
an  execution  is  stayed  after  a  levy,  by  order  of  the  court  or  otherwise,  or 
where  a  levy  is  upon  a  live  animal,  or  speedily  perishable  property,  such 
additional  compensation,  for  his  trouble  and  expenses  in  taking  care  of  and 
preserving  the  property,  as  the  court  or  a  judge  thereof  allows.  Where  a 
settlement  is  made  after  a  levy  by  virtue  of  an  execution,  the  sheriff  is  enti- 
tled to  poundage  upon  the  value  of  the  property  levied  upon,  not  exceeding 
the  sum  at  which  the  settlement  is  made,  and  to  the  additional  compensa- 
tion, if  any,  provided  for  in  this  subdivision. 

8.  For  advertising  real  or  personal  property  for  sale,  by  virtue  of  an 
execution,  warrant  of  attachment,  or  other  warrant  specified  in  the  last  {>re- 
ceding  subdivision,  two  dollars,  unless  it  is  stayed  or  settled  before  sale ; 
and  in  that  case,  one  dollar. 

9.  For  making  duplicate  certificates  of  the  sale  of  real  property,  by  virtue 
of  an  execution,  twenty-five  cents  for  each  folio.  For  drawing  and  execu- 
ting a  conveyance,  upon  a  sale  of  real  property,  two  dollars,  to  be  paid  by 
the  grantee.  The  sheriff  is  also  entitled  to  the  printer's  fees,  as  prescribed 
by  law,  paid  by  him  for  the  publication,  not  more  than  six  weeks,  of  a 
notice  of  the  sale  of  real  property,  and  he  may  require  the  party  directing 
the  sale  to  advance  the  printer's  fees,  in  which  case  he  must  repay  the 
same  out  of  the  proceeds.  Where  the  notice  is  published  more  than  six 
weeks,  or  the  sale  is  postponed,  the  expe^ise  of  continuing  the  publication, 
or  of  publishing  the  notice  of  postponement,  must  be  paid  by  the  person 
requesting  it.     Where  two  or  more  executions  against  the  property  of  ont 


judgment  debtor  are  in  the  hands  of  the  sheriff,  at  the  time  when  the  prop 
erty  ia  first  advertised,  the  sheriff  is  entitled  to  printer's  fees  upon  onlj  one 
eiecution ;  and  he  must  elect  upon  which  execution  he  will  receive  tho 
same. 

10.  For  returning  any  mandate,  which  he  is  required  by  law  to  return, 
twelve  cents.  For  a  certified  copy  of  an  execution,  and  of  the  return  oi 
satisfaction  thereupon,  delivered  as  prescribed  in  section  1266  of  this  act, 
twenty-five  cents. 

11.  For  posting  and  publishing  the  notice  of  sale,  selling  and  conveying, 
real  property,  in  pursuance  of  a  direction  contained  in  a  judgment,  the  like 
fees,  as  for  the  same  services  upon  the  sale  of  real  property  by  virtue  of  an 
execution  ;  but  where  real  property  is  sold  under  a  judgment  in  an  action 
to  foreclose  a  mortgage,  the  sheriff's  entire  compensation  cannot  exceed 
fifty  dollars. 

12.  For  taking  a  bond  for  the  liberties  of  the  jail,  one  dollar.  For  taking 
any  other  bond,  or  any  undertaking,  which  he  is  authorized  to  take,, fifty 
cents.  For  a  certified  copy  of  such  a  bond  or  undertaking,  twenty-five 
cents. 

13.  For  executing  any  mandate,  requiring  him  to  put  a  person  into  pos- 
session of  real  property,  other  than  a  warrant  specified  in  subdivision 
eighteenth  of  this  section,  and  removing  the  person  in  possession,  one  dol- 
lar and  fifty  cents,  and  the  same  travel  fees  as  upon  the  service  of  a  sum- 
mons. 

14.  For  each  person  committed  to  or  discharged  from  prison,  in  an  action 
or  a  special  proceeding,  one  dollar,  to  be  paid  by  the  person  at  whose 
instance  he  is  imprisoned.  For  attending  before  an  officer,  for  the  purpose 
of  surrendering  a  prisoner,  or  receiving  into  custody  a  prisoner  surrendered, 
in  exoneration  of  his  bail,  including  all  his  services  Jipon  such  a  surrender 
or  receipt,  one  dollar. 

15.  For  attending  a  view,  two  dollars  for  each  day,  and  for  travelling, 
going  and  returning,  eight  cents  for  each  mile. 

16.  For  bringing  up  a  prisoner,  upon  a  writ  of  habeas  corpus  to  inquire 
into  the  cause  of  detention,  one  dollar  and  fifty  cents  ;  and  for  travelling  to 
and  from  the  jail,  twelve  cents  for  each  mile.  For  bringing  up  a  prisoner, 
upon  any  other  writ  of  habeas  corpus,  the  same  fees  ;  and  for  attending  the 
court  or  judge  thereupon,  one  dollar  for  each  day.  The  sheriff  is  entitled, 
in  addition  to  the  sums  specified  in  this  subdivision,  to  his  actual. and  neo> 
essary  expenses. 

1 7.  For  any  services,  which  way  be  rendered  by  a  constable,  other  than 
those  specially  provided  for  in  this  section,  the  same  fees,  as  are  allowed  by 
law  to  a  constable  for  those  services. 

18».  For  executing  a  warrant,  to  remove  any  person  from  lands,  belonging 
to  the  people  of  the  State,  or  to  Indians,  such  a  sum  as  the  comptroller 
audits,  and  certifies  to  be  a  reasonable  compensation. 

19.  For  giving  notice  of  any  general  or  special  election,  to  all  the  officers, 
to  whom  he  is  required  by  law  to  give  such  a  notice,  one  dollar  for  each 
town  or  ward,  in  addition  to  the  expense  of  publishing  the  notices,  af 
required  by  law  ;  payable  from  the  county  treasury. 

20.  For  notifying  constables  to  attend  a  court,  fifty  cents  for  each  con- 
stable notified. 

21.  For  attending  a  terra  of  a  court,  which  he  is  required  by  law  Ui 
attend,  for  each  day,  three  dollars. 

§  3308.  The  last  section,  except  the  limitation  of  amount  contaiued  in 
iubdi vision  eleventh  thereof,  does  not  affect  any  special  statutory  provision, 
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remaiuing  unrepeated  after  this  title  takes  effect,  relating  to  the  teoh  and 
expenses  of  the  sheriff  of  the  city  and  county  of  New-Tork,  or  the  sherill 
of  the  county  of  Kings. 

§  3309.  The  fees  of  a  slieriff)  upon  an  execution  against  property,  other 
than  those  with  respect  to  which  it  is  specially  prescribed  by  statute,  either 
that  they  must  be  paid  by  a  particular  person,  or  that  they  may  be  included 
in  the  costs  of  the  party  in  whose  favor  the  execution  is  issued,  must  be  col- 
lected by  virtue  of  the  execution,  in  the  same  manner  as  the  sum  tht-rein 
directed  to  be  collected. 

§  3310.  A  coroner  is  entitled,  for  the  services  specified  in  this  section, 
to  the  following  fees ; 

1.  For  performing  any  duty  of  a  sheriff,  in  an  action  or  a  special  pro- 
ceeding, in  which  the  sheriff  is,  for  any  cause,  disqualified,  the  same  fees  to 
which  a  sheriff  is  entitled  for  the  same  services. 

2.  For  confining  a  sheriff  in  a  house,  by  virtue  of  a  mandate,  and  main- 
taining him  while  there,  two  dollars  for  each  day,  to  be  paid  by  the  sheriff, 
before  he  is  entitled  to  be  disciiarged. 

^  3311.  [am'd  18S7.]  Except  where  otherwise  agreed  or  where  special 
provision  i^i  otherwise  made  by  statute,  a  stenographer  is  entitled,  for  a 
copy  fully  written  ^out  from  his  stenographic  notes  of  the  testimony  or 
any  other  proceeding  taken  in  an  action  or  a  special  proceeding  in  a  court 
of  record,  or  before  a  judge  thereof,  and  famished  upon  request  to  a  party 
or  his  attorney,  to  the  following  fees  for  eachvfolio:  In  a  circuit  court  or 
court  of  oyer  and  terminer,  or  at  a  special  term  of  the.  supreme  court,  in 
the  third,  fourth,  fifth,  sixth,  seventh,  or  eighth  judicial  district,  or  in  the 
superior  court  of  Buf^lo,  six  cents;  in  any  other  court  or  case,  ten  cents. 

§  3312,  [am*d  1881,  1889.]  A  constable  or  a  deputy  sheriff  is  en* 
titled,  for  attending  a  sitting  of  a  court  of  record,  pursuant  to  a  notice 
from  the  sheriff,  to  the  following  fees  for  each  day's  actual  attendance 
in  any  county  in  the  Stiite,  two  dollars,  except  that  in  the  county  of 
Brie,  the  compensation  Bhall  be  three  dollars,  and  mileage,  as  allowed 
by  law  to  trial  jurors  in  courts  of  record.  Those  fees  must  be  paid  by 
the  county  treasurer,  upon  the  production  of  the  certificate  of  the 
olerk,  stating  the  numbefl)f  days  that  the  constable  or  deputy  sheriff 
attended.  But  the  provisions  of  this  section  shall  not  be  applicable  to 
the  counties  of  Kings  or  New  York. 

§  3313.  A  trial  juror,  in.  an  action  or  a  special  proceeding,  in  a  court  of 
record,  is  entitled,  except  as  otherwise  specially  prescribed  by  statute  in  a 
particular  court,  or  a  particular  county,  to  the  following  fees ;  twenty-fiv« 
cents  for  each  cause  in  which  he  is  empanelled,  to  be  paid  by  the  party 
noticing  the  cause  for  trial ;  or,  if  it  is  noticed  by  more  than  one  part;^  by 
the  party  whom  the  court  directs  to  pay  it 

§  3314.  In  the  county  of  New  York,  the  common  council,  and  in  any 
other  county,  the  board  of  supervisors  may  direct  that  a  sum,  not  exceed- 
ing two  dollars,  in  addition  to  the  fees  prescribed  in  the  last  section,  or  in 
any  other  statutory  provision,  be  allowed  to  each  grand  juror,  and  each 
trial  juror,  for  each  day's  attendance  ai  a  term  of  a  court  of  record,  of  civil 
or  criminal  jurisdiction,  held  within  their  county;  and  also  travel  fees  for 
going  to  and  returning  from  the  term,  not  exceeding  five  cents  for  each 
mile.  The  sum  so  allowed  must  be  paid  by  the  county  treasurer,  upon  the 
certificate  of  the  clerk  of  the  court,  stating  the  number  of  days  that  the 
juror  actually  attended,  and  the  number  of  miles  travelled  by  him,  in  order 
to  attend,  the  amount  so  paid  must  be  raised  in  the  same  manner,  as  other 
oouDty  charges  are  raised. 
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§  8315.  Where  the  trial,  by  a  jury,  of  an  issue  of  fact,  in  either  a  civ'] 
or  ft  crioiiual  action  or  special  proceeding,  in  a  court  of  record,  occupies 
more  than  thirty  days,  the  court,  by  an  order  entered  in  the  minutes,  may 
fix  and  allow,  to  each  juror,  such  an  extra  compensation  as  it  deems  reason- 
able, for  his  services  thereupon ;  the  amount  of  which  compensation, 
together  with  the  expenses,  actually  and  necessarily  incurred,  for  food  for 
the  jurors  during  the  tri^l,  is  a  county  charge. 

I 

g  3316.  A  trial  juror,  sworn  in  a  special  proceeding,  before  a  judge  of  a 
court  of  record ;  or  upon  a  writ  of  inquiry ;  or  upon  a  trial,  before  a  sheriff, 
of  a  claim  to  personal  property,  seized  by  virtue  of  a  warrant  of  attachment 
or  an  execution ;  is  entitled  to  twenty-five  cents,  to  be  paid  by  the  person 
at  whose  instance  the  jury  is  empanelled. 

§  3317.  Except  as  otherwise  specially  prescribed  by  law,  the  proprietor 
of  a  newspaper  is  entitled,  for  publishing  a  summons,  notice,  order,  citation, 
or  other  advertisement,  required  by  law  to  be  •published,  other  than  the  ses- 
sion laws,  for  each  folio,  to  seventy-five  tents  for  the  first  insertion,  and 
fifty  cents  for  each  subsequent*  insertion.  The  compensation,  for  publishing 
the  session  laws,  must  be  fixed  by  the  board  of  supervisors,  at  not  more 
than  fifty  cents  for  each  folio. 

§  3318.  A  witness  in  an  action  or  a  special  proceeding,  attending  before 
a  court  of  I'ecord,  or  a  judge  thereof,  is  entitled,  except  where  another  fee 
is  specially  prescribed  by  law,  to  fifty  cents  for  each  day's  attendance ;  and, 
if  he  resides  more  than  three  miles  from  the  place  of  attendance,  to  eight 
cents  for  each  mile,  going  to  the  place  of  attendance. 

§  3319.  A  witness,  attending  before  a  commissioner  or  an  officer, 
authorized  to  take  his  deposition  to  be  used  without  the  State,  in  a  case 
other  than  one  specified  in  section  3327  of  this  act,  is  entitled  to  two  dol- 
lars for  each  day's  actual  attendance,  and  to  eight  cents  for  each  mile,  going 
to  tliC' place  of  attendance. 

g  3320.  A  receiver,  except  as  otherwise  specially  prescribed  by  statue, 
is  entitled,  in  addition  to  his  lawful  expenses,  to  such  a  commission,  not 
exceeding  five  per  centum  upon  the  sums  received  and  disbursed  by  him,  as 
the  court  by  which,  or  the  judge  by  whom  he  is  appointed,  allows. 

§  3321.  A  county  treasurer,  or,  in  the  city  and  county  of  New  York,  the 
chamberlain,  is  entitled,  for  the  services  specified  in  this  section,  to  the 
following  fees  : 

Fov  receiving  money  paid  into  court,  one  half  of  one  per  centum,  upon  the 
sum  so  received. 

For  paying  out  the  same,  one  half  of  one  per  centum,  upon  the  sum  so 
paid  out.  . 

For  investing  money,  pursuant  to  the  direction  of  a  court,  one  half  of 
one  per  centum  upon  the  sum  invested,  not  exceeding  two  hundred  dollars, 
and  one  quarter  of  one  per  centum  upon  the  excess,  over  two  lyindred  dol- 
lars. 

For  receiving  the  interest  upon  an  investment,  aud  paying  the  same  to 
the  person  entitled  thereto,  one  half  of  one  per  centum  upon  the  interest  so 
received  and  paid. 

g  3322.  A  justice  of  the  peace  is  entitled,  for  the  services  specified  ii 
this  section,  to  the  following  fees : 

] .  In  an  action  brought  before  a  justice  of  the  peace. 

For  a  summons,  twenty- five  cents. 

For  an  order  of  arrest  twenty-five  cents. 

F«r  a  warrant  of  attachment,  twenty-five  oeaU. 
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For  a  requisition  in  an  action  for  a  chattel,  twentj-fi?e  cents. 

For  a  subpoena^  including  all  the  names  inserted  therein,  twentj-five 
cents. 

For  the  acknowledgment  of  a  power  of  attorney,  twenty-five  cents. 

For  taking  an  afiQdavit,  or  administering  an  oath,  ten  cents. 

For  drawing  an  affidavit,  application,  or  notice,  required  by  statute,  fivt 
cents  for  each  folio. 

J'or  drawing  a  bond  or  an  undertaking,  twenty-five  cents. 

For  hearing  an  application  for  a  commission  to  examine  one  or  more  wit> 
Desses,  fi&ty  cents. 

For  an  order  for  such  a  commission,  and  attending,  settling,  and  certify- 
ing interrogatories,  fifty  cents. 

For  bearing  an  application  to  discharge  a  defendant  from  arrest,  or  to 
racate  or  modify  a  warrant  of  attachment,  or  increase  the  plaintiff's 
security  thereupon,  fifty  cents. 

For  an  adjournment,  except  where  it  is  made  by  the  justice  upon  his  own 
motion,  twenty-five  cents. 

Tor  a  venire,  twenty-five  cents. 

For  empanelling  and  swearing  a  jury,  twenty-five  cents. 

For  hearing  the  plaintiff's  evidence,  where  the  defendant  does  not  appear, 
twenty-five  cents. 

For  the  trial  of  a  demurrer,  twenty-five  cents. 

For  the  trial  of  an  issue  of  fact,  where  the  defendant  appears,  seventj- 
five  cents. 

For  receiving  and  entering  the  verdict  of  a  jury,  tjwenty-five  cents. 

For  entering  judgment,  twenty-five  cents. 

For  filing  each  paper  required  by  statute  to  be  filed,  five  cents. 

For  a  transcript  of  a  judgment,  twenty-five  cents. 

For  a  copy  of  any  paper  for  which  a  fee  is  not  expressly  prescribed  by 
law,  six  cents  for  each  folio. 

For  an  execution,  or  the  renewal  of  an  execution,  twenty-five  cents. 

For  making  a  return  upon  an  appeal  from  a  judgment,  two  dollars. 

For  an  order,  directing  an  action  or  a  special  proceeding  to  be  continued 
before  another  justice,  twenty-five  cents. 

For  services  when  associated  with  another  justice,  in  any  case  where  a 
fee  therefor  is  not  expressly  prescribed  by  law,  for  each  day  actually  spent 
two  dollars. 

2.  In  a  special  proceeding,  or  an  action  not  brought  before  a  justice  of 
the  peace. 

For  a  warrant,  in  a  case  where  a  fee  therefor  is  not  expressly  prescribed 
by  law,  twenty-five  cents. 

For  a  warrant  for  the  apprehension  of  a  person  charged  with  being  the 
father  of  a  bastard,  fifty  cents ;  for  indorsing  a  warrant,  issued  from 
another  county,  twenty-five  cents. 

For  services  when  associated  with  another  justice,  in  any  case  where  a 
fee  therefor  is  not  expressly  prescribed  by  law,  for  each  day  actually  spent, 
two  dollars. 

For  a  precept  or  other  mandate,  whereby  a  special  proceeding  is  com- 
menced, in  a  case  where  a  fee  therefor  is  not  specially  prescribed  by  law, 
twenty-five  cents.  • 

For  a  view  of  real  property,  in  a  case  where  it  is  required  bj  law,  fifty 
cents. 

For  a  warrant  of  attachment  to  arrest  a  delinquent  juror  or  witness, 
Iwenty-five  cents.  * 

For  drawing,  signing,  and  dep^sUIng  with  tl^e  cl«rk,  a  mifiqte  pr  r«99r<) 


686  AMOUNT  OF  F££S.  %  SBSt 

of  cuuviction  of  Buch  a  juror  or  witness,  or  of  any  person  for  contempt,  in 
any  case  where  a  fee  tlierefor  is  not  specially  prescribed  by  law,  fifty  cenU. 

For  an  execution  upon  such  a  conviction  before  him,  twenty-five  cents. 

For  drawing,  copying,  and/.'ertifying  a  bond,  an  undertaking,  a  recogniz- 
ance, or  other  written  security,  and  filing  the  same  with  the  coiiity  clerk,  or 
other  officer  with  whom  it  must  be  filed,  twenty-five  cents. 
.    For  a  warrant  of  comrailmeut  for  any  cause,  twenty -five  cents. 

For  a  subpoena,  including  all  the  names  insert-ed  therein,  twenty* fire 
cents. 

For  a  precept  to  notify  a  jury,  fifty  cents. 

For  empanelling  and  swearing  a  jury,  twenty-five  cents  ;  except  in  pro- 
ceedings to  alter  or  lay  out  a  highway,  in  which  case  he  is  entitled  to  two 
dollars. 

For  hearing  the  matter,  concerning  which  a  jury  is  called,  fifty  cents. 

For  receiving  and  entering  the  verdict  of  the  jury,  and  the  order,  if  any, 
thereupon,  twenty-five  cents.  j 

For  any  service  for  which  a  fee  is  not  expressly  allowed  by  this  subdi-  | 

vision,  and  for  which,  if  rendered  in  an  action  before  a  justice,  a  fee  is 
allowed  by  the  first  subdivision  of  this  section,  the  fee  allowed  in  such  an 
action  for  the  same  service. 

For  taking  the  deposition  of  a  witness,  upon  an  order  made,  or  commis* 
•ion  issued,  by  a  court  of  record  of  the  State,  or  a  court  in  another  state  or 
a  territory,  or  a  foreign  country,  ten  cents  for  each  folio. 

For  making  the  necessary  return  and  certificate  thereto,  fifty  cents. 

For  taking  an  affidavit  or  administering  an  oath,  ten  cents. 

§  3323.  A  constable  is  entitled,  for  the  services  specified  in  this  section, 
to  the  following  fees : 

1.  In  an  action  brought  before  a  justice  of  the  peace,  or  in  a  justices' 
30urt  of  a  city. 

For  serving  a  summons,  twenty  five  cents. 

For  serving  a  summons  and  executing  an  order  of  arrest,  one  dollar. 
'  For  serving  a  summons  and  levying  a  warrant  of  attachment,  one  dollar.  j 

For  serving  a  summons  and~afiidavit,  and  executing  a  requisition,  in  an 
action  for  a  chattel,  one  dollar.  i 

For  serving  an  order,  directing  the  action  to  be  continued  before  a  jus- 
tice, other  than  the  one  before  whom  it  is  pending,  and  for  attending  { 
before  the  latter,  fifty  cents,  and  fifty  cents  in  addition  if  he  so  attends  | 
with  a  person  in  his  custody.  I 

For  collecting  money  by  virtue  of  an  execution,  for  every  dollar  collected,  | 

to  the  amount  of  fifty  dollars,  five  cents ;  for  every  dollar  collected  over  i 

fifty  dollars,  two  and  one-half  cents.     Where  a  judgment  or  an  execution  is  ! 

settled  after  a  levy,  the  constable  is  entitled  to  poundage  upon  the  sum  at 
which  the  settlement  is  made,  not  exceeding  the  value  of  the  property  levied 
■pon. 

For  each  mile  necessarily  travelled,  going  and  returning,  to  serve  a  sum- 
mons or  to  serve  or  execute  any  other  mandate,  except  a  venire,  the  dis- 
tance to  be  computed  from  the  place  of  abode  of  the  person  served,  or 
the  place  where  it  is  served,  to  the  place  where  it  is  returnable,  ten  cents ; 
but  where  two  or  more  mandates  in  one  action  are  served  or  executed 
upon  one  journey,  or  wliere  a  mandate  is  served  upon  o^  executed  against 
two  or  more  persons  in  (me  action,  he  is  entitled,  in  al,  to  only  ten  cents 
for  each  mile  necessarily  travelled. 

Fpr  notifying  the  plaintiff  of  the  execution  of  an  order  of  arrest,  twenty 
fiv^  cents ;  and  for  ^oin^  to  the  plaintiff's  residence,  or,  if  he  i#  fund 
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'^etsevrhere,  to  the  place  wh^i^  Ire  is  ftitiiid,  to  serye  sueh  a  notice,  for>eacli 

» iiiile  travelled,  going  arid  returtiflrg,  ten  cents. 

For  subpoenaing  each  'witriess,  not  exceeding 'four,  twentyrfive  cents. 

For  notifying  the-jtirO'rs'to  attend  a  trial,  seventh-live  cents. 

For  taking  charge'df  a  jury  during  their  deliberations,  fifty  cents. 

Where  wittiesdes,  not  exceeding  four,  are  subpoenaed  by  any  person 
^other  than  a  c6hstable,  the  fee  therefor  is  ten  cents  each. 

2.  It)  a"B|)ecial  proceeding.  * 

For  ilotifying  jurors  to  attend  to  assess  damages,  in  proceedings  relating 
'  to  highways,  two  dollars. 

Tor  notifying  jurors  to  attend  in  any  other  case,  unless  a  fee  therefor  is 
' ftpecia  11  y  prescribed  by  law,  for  each  person  notified,  ten  cents;  and  for 
sKacb  mile  actually  and  necessarily  travelled,  going  from  and  returning  to  his 
place  of  residence,  ten  cents. 

For  serving  a  precept  or  other  mandate,  by  which  the  special  proceeding 
is  commenced,  twenty -five  cents. 

For  serving  a  warrant,  in  any  case  where  a  fee  therefor  is  not  ^pecial^ 
prescribed  by  law,  fifty  cents. 

For  serving  an  order,  directing  the  special  proceeding  to  be  oontinifed 
before  a  j^ustice  other  than  the  one  before  whom  it  is  pending,  and  for 
attending  before  the  latter,  fifty  cents,  and  fifty  cents  in  addition  if  he  so 
attends  with  a  person  in  bis  custody. 

For  arresting  and  committing  any  person,  pursuant  to  process,  one 
dollar. 

For  subpoenaing  each  witness,  not  exceeding  four,  twenty-five  cents. 

For  each  mile  necessarily  travelled,  going  and  returning,  to  serve  or  exe 
cute  a  mandate,  the  distance  to  be  computed  from  the  place  where  it  ib 
served  or  executed,  to  the  place  where  it  is  returnable,  unless  a  different 
rate  of  travel  fees  upon  the  service  or  execution  thereof  is  specially  pre- 
scribed by  statut^,  ten  cents.  Where  two  or  more  mandates  are  served  or 
executed  in  one  special  proceeding,  the  limitation  upon  the  amount  of  travol 
fees  specified  in  the  last  preceding  subdivision  applies. 

^  3324.  A  constable  who  charges  any  travelling  fees,  must  show,  by  affi- 
davit, that  the  travel  was  necessary  to  perform  the  service  with  respect  to 
which  it  is  charged;  that  no  more  miles  are  charged  for,  than  were  actually 
and  in  good  faith  travelled  for  that  purpose ;  that  he  had  at  the  time  no 
other  official  or  private  business  upon  the  route  so  travelled ;  and  that  the 
travelling  fees  are  charged  upon  one  mandate  only,  which  must  be  attached 
to  or  described  in  the  affidavit.  The  justice  taxing  the  fees  must}  be  satis- 
fied that  the  miles  charged  for  were  actually  and  necessarily  travelled,  as 
stated  in  the  affidavit. 

§  33fl5.  A  party  recovering  costs  in  an  action  before  a  justice  of  the 
peace,  in  whose  behalf  a  commission  has  been  issued,  and  who  introduces  in 
evidence  a  deposition  taken  thereunder,  is  entitled  to  recover  his  actual  dis- 
bursements thereupon,  not  exceeding  the  following  sums :  commissioner's 
fees  for  taking  and  returning  testimony,  one  dollar  ;  each  subpoena  issued, 
OF  oath  administered,  by  the  commissioner,  six  cents ;  expense  of  serving 
each  subpoena,  tweoty^^e  cents ;  each  witnesses  fees  for  each  day's  attend- 
ance  before  the  coramflmoiier,  twenty-five  cents ;  postage  for  sending  and 
returning  the  commission  and  papers  annexed  thereto,  one  dollar. 

§  3326.  Except  as  otherwise  specially  prescribed  by  law,  a  person,  noti- 
fied to  attend  as  a  juror,  is  entitled  to  twenty-five  cents,  for  attending  and 
perving,  upon  the  trial  of  an  action  or  the  hearing  of  a  special  proceedin|, 
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before  a  justic^e  of  the  peace;  and  to  ten  oeDts  for  attending  to  serve, 
where  he  is  not  sworn. 

§  3327.  A  witness  is  entitled  to  twenty-five  cents,  for  each  day's  actual 
attendance,  before  a  justice  of  the  peace,  in  an  action  or  a  special  proceed- 
ing, or  before  a  commissioner  appointed  by  a  justice  of  the  peace,  or  before 
a  juBtice  of  the  peace  taking  a  deposition  to  be  used  in  a  court,  not  of  rec- 
ord, of  another  state,  or  a  territory  of  the  United  States. 

§  3328.  A  justice  of  the  peace,  or  a  constable,  juror,  or  witness,  before 
a  justice  of  the  peace,  is  not  obliged  to  render  any  service  specified  in  this 
title,  without  the  previous  payment  or  tender  of  his  fee  therefor. 

§  3329.  In  an  action  before  a  justice  of  the  peace,  if  any  services  are 
rendered  for  a  party,  and  he  neglects  to  pay  the  fees  allowed  therefor  by 
law,  the  other  party  may  pay  those  fees,  and  the  amount  thereof  must  be 
taxed  as  part  of  his  oosts,  if  he  recovers  costs. 

§  3330.  The  allowance  of  a  fee,  by  this  title,  does  not  apply  to  a  case, 
where  special  provision  is  otherwise  made  by  statute  for  compensation  for  a 
particular  service. 

§  3331.  Where  an  officer  has,  when  his  title  takes  effect,  commenced 
the  performance  of  a  service,  for  which  a  fee  is  allowed  by  the  statutes 
heretofore  in  force,  he  is  entitled  to  the  fee  so  allowed,  for  the  completion 
of  that  service,  and  he  is  not  entitled  to  the  fee  for  the  same,  or  a  cor- 
responding service,  allowed  by  this  title. 

§  3332.  Except  as  otherwise  expressly  prescribed  therein,  this  title  does 
not  apply  to  a  service  rendered  in  a  criminal  action  or  special  proceeding,  in 
a  court,  or  before  an  oflScer. 

CHAPTER  XXII. 

DEFINITIONS  AND  REGULATIONS  CONCERNING  THE 
CONSTRUCTION,  EFFECT,  AND  APPLICATION  OF 
THIS  ACT. 

TITLE     I. — General  definitions,  and  rules  of  construction. 
TITLE    II. — Provisions    regulating    the   effect   and   application   of 
THIS  act. 

TITLE  L 
General  definitions^  €tnd  rules  of  constiniction. 

i  8333.  Definition  of  "action."  §  3340.  Rule  of  construction  as  to  pab- 

3334.  Id.;  "  epecial  proceeding."  lication,  etc.,  in  certain  cases. 

8335.  Division  of  actions  into  civil  and  8341.  Id.;  as  to  certain  e^pe^al    pro- 

criminal,  visions  relating  to  New  York 

8336.  Definition  of  "criminal  action."  city. 

8337.  Id.;  "civil  action."  3842.  Id.;  as  to  conn ty  court. 

3338.  Parties  to  a  civil  action.  8343.  MiBCcIlaneoa?  general  definitions 

8335.  Only  one  form  of  civil  action.  and  rules  of  construction. 

§  3333.  The  word  *' action",  as  used  in  the  New  Revision  of  the  Stat 
utes,  when  applied  to  judicial  proceed ing9,^ignifiesj|a  ordinary  prosecution, 
in  a  court  of  justice,  by  a  party  against  anibther  paWv,  for  the  enforcement 
or  protection  of  a  right,  the  redress  or  prevention  of  a  wrong,  or  the  pun- 
ishnient  of  a  public  offence. 

§  3334.  Every  other  prosecution  by  a  party,  for  either  of  the  parpo8«f 
specified  in  the  last  section,  is  a  special  proceeding, 
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§  3335.  Actions  are  of  two  kinds  : 

1.  Civil. 

2.  Criminal. 

§  3336.  A  criminal  action  is  prosecuted  by  the  people  of  the  State,  as  a 
party,  against  a  person  charged  with  a  public  offence,  for  the  punishment 
thereof. 

§  3337.  Every  other  action  is  a  civil  action. 

§  3338.  The  party  prosecuting  a  civil  action  is  styled  the  plaintiff;  th« 
adverse  party  is  styled  the  defendant.  I 

§  3339.  There  is  only  one  form  of  civil  action.  The  distinction  between 
actions  at  law  and  suits  in  equity,  and  forms  of  those  actions  and  suits, 
have  been  abolished. 

§  3340.  Each  provision  of  this  act,  requiring  the  publication  of  a  sum- 
mons,  notice,  or  other  paper,  in  one  or  more  newspapers,  or  authorizing  or 
requiring  a  court,  or  a  judge,  to  designate  one  or  more  newspapers,  in  which 
such  a  publication  must  be  made,  or  requiring  the  posting  of  a  notice  or 
other  paper,  is  to  be  construed  as  not  affecting  any  special  provision  of  the 
statutes,  remaining  unrepealed  after  the  former  provision  takes  effect,  pre- 
scribing one  or  more  particular  newspapers,  in  which  such  a  publication 
must  or  may  be  made,  or  one  or  more  particular  places,  in  which  notices  or 
other  legal  papers  must  or  may  be  posted,  in  a  particular  locality,  or  i^  a 
particular  case. 

§  3341.  Each  provision  of  this  act  is  to  be  construed  as  not  affecting 
any  special  provision  of  the  statutes,  remaining  unrepealed  after  the  former 
provision  takes  effect,  which  is  applicable  exclusively  to  an  action  against 
the  mayor,  aldermen,  and  commonalty  of  the  city  of  New- York,  including 
the  recovery,  entry,  and  collection  of  a  judgment  in  such  an  action. 

g  3342.  Each  "provision  of  this  act,  conferring  power  upon,  or  authoriz- 
ing a  proceeding  to  be  taken  at,  a  general,  special,  or  trial  term,  which 
is  applicable  to  a  county  court,  is  to  be  construed  as  applying  to  any 
term  of  the  county  court,  held  pursuant  to  an  appointment  made  as  pre- 
scribed by  law. 

§  3343.  In  construing  this  act,  the  following  rules  must  be  observed, 
except  where  a  contrary  intent  is  expressly  declared  in  the  provision  to  be 
construed,  or  plainly  apparent  from  the  context  thereof: 

1.  The  "superior  city  courts'*  are,  collectively,  the  court  of  common 
pleas  for  the  city  and  county  of  New-York,  the  superior  court  of  the  city  of 
Hew  York,  the  superior  court  of  Buffalo,  and  the  city  court  of  Brooklyn. 

2.  The  word,  "mandate",  includes  a  writ,  process,  or  other  written 
direction,  issued  pursuant  to  law,  out  yf  a  court,  or  made  pursuant  to  law. 
by  a  court,  or  a  judge,  or  a  person  acting  as  a  judicial  officer,  and  com- 
manding a  cotirt,  board,  or  other  body,  or  an  officer,  or  other  person,  named 
or  otherwise  designated  therein,  to  do,  or  to  refrain  from  doing,  an  act 
therein  specified. 

3.  The  word,  "judge",  includes  a  justice,  surrogate,  recorder,  justice  of 
the  peace,  or  other  judicial  officer,  authorized  or  required  to  act,  or  prohib- 
ited from  acting,  in  or  with  respect  to  the  matter  or  thing,  referred  to  in 
the  provision  wherein  that  word  is  used. 

4.  The  word,  "  clerk  ",  signifies  the  clerk  of  the  court,  wherein  the  action 
or  special  proceeding  is  brought,  or  wherein,  or  by  whose  authority,  the  act 
]g  to  be  done,  which  is  referred  to  in  the  provision  in  which  it  is  used.  li 
the  action  or  special  proceeding  is  brought,  or  the  act  is  to  be  done,  in  or  bj 
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the  authority  of  the  supreme  court,  it  signifies  the  clerk  o/  the  count/ 
wherein  the  action  or  special  proceeding  is  triable,  or  the  act  is  to  be  done. 
6.  The  word,  **  report/*  when  used  in  connection  with  a  trial,  or  other 
inquiry,  or  a  judgment,  means  a  referee's  report ;  and  the  word,  "  decision/' 
when  used  in  the  same  connection,  means  the  decision  of  the  court  upon  a 
hearing,  or  the  trial  of  an  issue,  before  the  court  without  a  jurjr. 

6.  The  words,  "  real  property,"  are  co-extensive  with  lands,  tenements, 
and  hereditaments. 

7.  The  words,  "  personal  property,*'  include  money,  chattels,  things  in 
action,  and  evidences  of  debt.  The  word,  **  chattel/'  is  co-extensive  with 
goods  and  chattels. 

8.  The  word,  "  property,"  includes  real  and  personal  property. 

9.  A ''personal  injury,"  includes  libel,  slander,  criminal  conversation, 
seduction,  and  malicious  prosecution ;  also  an  assault,  battery,  false 
imprisonment,  or  other  actionable  injury  to  the  person  either  of  the  plaint- 
iff, or  of  another. 

10.  An  '*  injury  to  property  "  is  an  actionable  act,  whereby  the  estate  of 
another  is  lessened,  other  than  a  personal  injury,  or  the  breach  of  a  contract, 

11.  The  word^  "  affidavit,"  includes  a  verified  pleading  in  an  action,  or  a 
verified  petition  or  answer  in  a  speoial  proceeding. 

12.  A  warrant  of  attachment  against  property  is  said  to  be  "  annulled,^* 
when  the  action,  in  which  it  was  granted,  abates  or  is  discontinued  ;  or  a 
final  judgment,  rendered  therein  in  favor  of  the  plaintiff,  is  fully  paid ;  or 
a  final  judgment  is  rendered  therein  in  favor  of  the  defendant.  But,  in  the 
ease  last  specified,  a  stay  of  proceedings  suspends  the  effect  of  the  annul* 
ment,  and  the  reversal  or  vacating  of  the  judgment  revives  the  warrant  . 

18.  The  term,  '^  judgment  creditor,"  signifies  the  person  who  is  entitled 
to  collect,  or  otherwise  enforce,  in  his  own  right,  a  judgment  for  a  sum  oi 
money,  or  directing  the  payment  of  a  sum  of  money. 

14.  A  "judgment  creditor's  action  "  is  an  action  brought  as  prescribed 
in  article  first  of  title  fourth  of  chapter  sixteenth  of  this  act,  or  any  othei 
action,  brought  by  a  judgment  creditor  to  aid  the  collection  of  a  judgment 
for  a  sum  of  money,  or  directing  the  payment  of  a  sum  of  money. 

15.  The  words,  "  lunacy/*  and  "  lunatic/' embrace  every  description  of 
unsoundness  of  mind,  except  idiocy. 

16.  A  "  distinct  parcel "  of  real  property  is  a  part  of  the  property,  which 
Is  or  may  be  set  off  by  t)Oundary  lines,  as  distinguished  from  an  undivided 
share  or  interest  therein. 

17.  The  word,  "territory,"  when  applied  to  a  portion  of  the  United 
States,  without  the  State,  includes  the  District  of  Columbia. 

18.  A  "domestic  corporation"  is  a  corporation  created  by  or  ander  the 
laws  of  the  State ;  or  located  in  the  State,  and  created  by  or  under  the  laws 
of  the  United  States,  or  by  or  pursuant  to  the  laws,  in  force  in  the  coleny 
of  New  York,  before  the  19th  day  of  April,  in  the  year  1775.  Every  othw 
corporation  is  a  "  foreign  corporation." 

19.  The  terms,  **  trial  juror,"  and  "trial  jury/'  are  respectively  equivalent 
to  the  terms,  "  petit  juror,"  and  "  petit  jury,"  as  used  in  the  constitution 
and  laws  of  the  State.  The  word,  "  notify,"  as  used,  with  respect  to  pro- 
curing the  attendance  of  a  juror,  is  equivalent  to  the  word,  *'  summon,"  as 
used  in  the  like  connection,  in  the  same  constitution  and  laws. 

20.  The  word,  "action,"  refers  to  a  civil  action;  the  word,  "judgment," 
to  a  judgment  in  such  an  action ;  the  term,  "  special  proceeding,"  to  a  civil 
special  proceeding ;  the  word,  "  order,"  to  an  order  made  in  such  an  action 
or  special  proceeding ;  the  words,  "  an  action  of  ejectment "  to  an  actios  ta 
recover  the  Immediate  posseaaion  of  real  property. 
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21.  The  term,  "  publio  holiday,"  includes  each  of  the  following  dayg,  to 
wit:  the  first  day  of  January;  the  twenly-second  day  of  February;  the 
thirtieth  day  of  May ;  the  fourth  day  of  July ;  the  twenty-fifth  day  of 
December  ;  unless  either  of  those  days  fails  upon  Sunday,  and,  in  that  case, 
the  next  day  thereafter ;  also  each  general  election  day ;  and  each  day, 
appointed  by  the  President  of  the  United  States  or  the  Governer  of  the 
State,  as  a  day  of  general  thanksgiving,  general  fasting  and  prayer,  or  other 
general  religious  observance. 

22.  Each  of  the  words,  "  now,"  "heretofore,"  and  "hereafter,"  refers 
to  the  time  when  the  provision  containing  it  takes  effect. 

23.  Where  an  instrument,  specified  in  this  act,  is  described  as,  or 
expressly  required  to  be,  written  or  printed,  it  may  be  partly  written  and 
partly  printed. 

24.  TIms  word,  "  folio,*'  signifies  one  hundred  words,  counting  as  a  word 
each  figure  necessarily  employed. 

TITLE  11. 
Provisions  reffulatiuff  the  effect  and  application  of  this  act, 

jarors  and  janes,  is  criainal 
causes. 
§  3351.  Id.;  npoD  grand  jurors  and 
juries. 
3852.  Id. ;  upon  proceedings  taken,  ur 
rights  accrued,  etc.,  under 
former  etatutcB. 

3353.  Id.;  upon    former  appointment 
of  terms. 

3354.  Id.;  upon  officers  and  offices. 

3355.  When  this  act  deemed  to  have 
been  paeped,etc. 

8356.  When  this  act  takes  effect. 

§  3344.  This  act  constitutes  a  portion  of  the  New  Revision  of  the 
Statutes.  It  may  be  styled,  in  any  act  of  the  legislature  or  proceeding  in 
a  court  of  justice,  or  wherever  it  is  otherwise  referred  to,  "  The  Code  of 
Civil  Procedure". 

§  3345.  The  rule  of  the  common  law,  that  a  statute  in  derogation  of  the 
common  law  is  strictly  construed,  does  not  apply  to  this  act. 

§  3346.  Where  it  is  prescribed,  in  a  provision  of  this  act,  that  a' person 
doing  or  omitting  to  do  any  act  is  guilty  of  a  particular  crime,  or,  generally, 
of  a  misdemeanor,  he  shall  be  punished  therefor  in  the  manner  and  to  the 
extent,  prescribed  by  the  statutes  remaining  unrepealed  after  the  provision 
in  question  takes  effect,  for  the  punishment  of  the  crime  so  specified  ;  or 
for  the  punishment  of  a  misdemeanor,  the  punishment  of  which  is  not  spec- 
ially prescribed  m  the  statute  defining  it. 

g  3347.  The  application  and  effect  of  certain  portions  of  this  act  are 
declared  and  regulated  as  follows ;  except  that,  where  a  particular  pro- 
vision, included  within  a  chapter  or  a  portion  of  a  chapter,  specified  in  a 
subdivision  of  this  section,  expressly  designates  the  courts,  persons,  or  pro- 
ceedings, affected  thereby ;  that  provision  is  deemed  excluded  from  the 
application  and  effect,  prescribed  in  the  subdivision : 

1.  In  chapter  second,  the  prisoners  referred  to  are  civil  prisoners  only, 
except  that  section  122,  and  article  third  of  title  second  thereof,  apply  to 
tiU  prisoners,  civil  or  criminal. 

2.  In  chapter  third,  sections  303,  304,  305,  and  306  apply  to  trial  jurors 
upon  the  trial  of  an  indictment  or  other  criminal  cause ;   as  prescribed  in 

41 


S844.  Short  title  of  this  act. 

8845.  Bale  of  strict  con^tniction  not 

applicable  thereto. 

8346.  Panishmenf  of  crimes  and  mis- 

demeanors created  thereby. 

8347.  Application  of  certain  portions 

thereof,  regulated  and  quali- 
fied. 

8846.  Id.;   what  deemed  commence- 

ment of  action,  etc. 

8349.  Id.;  when  proceedings  to  be  un- 
der former  statutes. 

8850.  Effect   of  this  act,   upon   trial 
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Bubdirision  seventh  of  this  section,  with  respect  to  the  application  of  titles 
third  and  fourth  of  chapter  tenth,  and  as  specified  in  the  next  two  sections. 

8.  In  chapter  fifth,  sections  446,  449,  460,  464,  466,  and  468  to  468,  both 
inclusive,  apply  to  an  action  commenced,  in  any  court  of  the  State,  on  or 
after  the  first  day  of  September,  1S11. 

4.  The  remainder  of  chapter  fifth,  and  the  wliole  of  chapter  sixth,  apply 
only  to  an  action  commenced,  on  or  after  the  first  day  of  September,  1877, 
in  the  supreme  court,  a  superior  city  court,  the  marine  court  of  the  city  of 
New  York,  or  a  county  court. 

6.  Chapter  seventh,  excluding  section  648,  and  articles  first  and  second  of 
title  fourth  thereof,  applies  only  to  an  action,  in  one  of  the  courts  specified 
in  subdivision  fourth  of  this  section,  in  which  an  application  for  an  order  of 
arrest,  an  injunction  order,  or  a  warrant  of  attachment  against  property,  is 
made,  on  or  after  the  first  day  of  September,  1877.  Articles  first  and  second 
of  title  fourth  of  that  chapter  apply  only  to  proceedings  taken,  in  one  of 
those  courts,  on  or  after  that  date. 

6.  [am'd  1882.]  Chapter  eight  applies  only  to  the  proceedings  taken  on 
or  after  the  first  day  of  September,  1877,  in  an  action  or  special  proceeding 
in  one  of  the  courts  specified  in  subdivision  fourth  of  this  section  ;  except 
that  sections  721,  722,  724  to  727,  both  inclusive,  and  817  to  819,  both 
inclusive,  apply  to  all  courts  of  record  ;  sections  728,  729,  730,  749,  787, 
788,  810,  to  816,  both  inclusive,  and  826,  to  proceedings,  taken  on  or  after 
that  day,  in  any  court  or  before  anv  ofiicer  or  body  ;  and  sections  723,  764, 
766,  786,  789,  790  and  825,  to  all  courts. 

7.  In  chapter  tenth,  titles  first,  second,  and  sixth,  ai)d  article  second  of 
title  fifth,  apply  only  to  proceedings  taken,  on  or  after  th'*.  first  day  of  Sep- 
tember, 1877,  in  one  of  the  courts  specified  in  subdivision  fourth  of  this 
section.  Titles  third  and  fouHh,  and  article  first  of  title  fifth,  of  that  chap- 
ter apply  only  to  jurors  drawn  for,  and  juries  formed  at,  a  term  of  a  court, 
commencing  not  less  than  twenty  days  after  the  first  day  of  May,  1877. 
Subjecf  to  that  qualification,  they  apply  to  jurors  selected  under  the  stat- 
utes, remaining  unrepealed  after  that  day,  and  the  lists  and  ballots  prepared 
accordingly ;  until  new  jurors  are  selected,  and  new  lists  and  ballots  are 
prepared,  as  prescribed  in  <  hose  titles.  The  same  portions  of  chapter  tenth, 
excluding  article  third  of  title  third,  apply  equally  to  a  criminal  and  a  civil 
action  or  special  proceeding,  and  to  a  court  of  criminal  and  a  court  of  civil 
jurisdiction.  But  title  third  does  not  affect  any  special  provision  of  law, 
remaining  unrepealed  after  the  first  day  of  May,  1877,  whereby  trial  jurors 
are  directed  to  be  procured,  for  a  particular  court  of  record,  from  a  par- 
ticular locality ;  or  whereby  a  county  is  divided  into  two  or  more  jury  dis- 
tricts, and  the  selecting,  drawing,  summoning,  or  attendance  of  jurors  fmm 
the  particular  locality,  or  the  different  jury  districts^  is  regulated.  Eacl  of 
those  provisions  becomes  applicable  to  and  affects  the  selecting,  drawing, 
notifying,  or  attendance  of  jurors,  as  prescribed  in  that  title,  in  like  manner 
as  it  applied  to  and  affected  the  statutes  previously  in  force,  upon  the  same 
subject.  So  much  of  the  provisions  of  title  fourth,  as  relates  to  the 
remission  or  enforcement  of  a  fine  imposed  upon  a  trial  juror,  applies  to  a 
fine  imposed  upon  a  grand  juror,  as  prescribed!  in  the  statutes  remaining 
unrepealed,  after  the  first  day  of  May,  1877. 

8.  In  chapter  eleventh,  articles  first  and  second  of  title  first,  and  the 
whole  of  title  third,  apply  only  to  proceedings  in  one  of  the,  courts  specified 
in  subdivision  fourth  of  this  section,  taken  on  or  after  the  first  day  of  Sep- 
tember, 1877.  But  where  an  action  has  been  commenced  in  either  of  those 
courts,  before  that  date,  a  judgment  by  default  must  be  taken  therein,  a» 
prescribed  by  the  statutes  in  force  on  the  thirty- first  day  of  August,  1877. 
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9.  Chapter  twelfth  does  not  affect  the  statutes  remaining  unrepealed 
after  the  first  day  of  September,  1877,  toucbiug  the  levievr  of  proceedings 
in  a  criminal  cause. 

10.  Chapter  thirteenth  applies  only  to  an  execution  issued,  on  or  after 
the  first  day  of  September,  1877,  out  of  a  court  of  record,  other  than  an 
execution  issued  out  of  such  a  courc,  and  directed,  pursuant  to  law,  to  aeon- 
stable  or  marshal ;  and  to  sales  aud  other  proceedings,  by  virtue  of  un 
execution  directed  to  a  sheriff,  and  delivered  to  him,  after  that  date.  Sec- 
tions 1413  aud  1414,  and  sections  1417  to  1427,  both  inclusive,  apply  only 
to  a  case  where  such  an  execution  is  issued  out  of  oueof  the  courts  specified 
in  subdivision  fourth  of  this  section  ;  or  where  a  warrant  of  attachment 
against  property  is  granted  ou  or  after  that  date,  in  an  action  brought  in 
one  of  those  courts.  Title  third  of  that  chapter  applies  only  to  an  execu- 
tion, issued  upon  a  judgment  rendered  in  one  of  those  courts. 

11.  [am'd  1881  k  1883.]  So  much  of  chapters  fourteenth,  fifteenth, 
sixteenth,  seventeenth,  eighteenth,  nineteenth  and  twentieth  as  regulate  the 
proceedings  to  be  taken  in  an  action  or  special  proceeding,  and  the  effect 
thereof,  applies  only  to  an  action  or  a  special  proceeding  commenced  on  or 
after  the  first  day  of  September,  1880.  And  all  appeals  taken  from  any 
order,  sentence,  decree  or  determination  of  a  surrogate's  court,  made 
or  entered  in  such  court  on  or  after  the  first  day  of  September,  1880,  in  any 
matter  or  proceeding  pending  or  undetermined  in  such  court,  on  the  first 
day  of  September,  1880;  and  all  appeals  to  the  court  of  appeals  from  any 
order  or  judgment  of  the  supreme  court,  affirming,  reversing  or  modifying 
any  such  order,  sentence,  decree  or  determination  of  a  surrogate's  court, 
shall  be  taken  and  perfected,  heard  and  decided  in  conformity  to  the  laws 
and  practice  regulating  appeals  from  orders,  sentences  and  decrees  of  sur- 
rogate's court,  and  the  hearing  and  decision  thereof,  in  force  in  this  state 
on  the  thirtieth  day  of  April,  1877  ;  and  all  appeals  from  any  order,  sen- 
tence, decree  or  determination  of  such  court,  brougiit  in  conformity  thereto 
since  the  first  of  September,  1880,  are  hereby  declared  to  be  valid  and 
effectual,  except  that  sections  1070  to  1685,  both  inclusive,  apply  also  to 
the  proceedings  therein  specified,  taken,  after  that  date,  in  an  action  there- 
tofore commenced,  or  upon  a  judgment  theretofore  rendered,  and  section 
1674  applies  to  a  notice  of  pendency  of  action  theretofore  or  thereaftei 
filed;  sections  1881  to  1892,  both  inclusive,  do  not  apply  to  an  action  upon 
any  bond  therein  specified,  where  an  order,  allowing  any  person  to  prosecute 
the  bond  in  the  name  of  the  people,  has  been  duly  made  before  that  date 
and  is  then  in  force,  in  which  case  future  actions  upon  the  same  bond  are 
regulated  by  the  laws  in  force  on  the  day  before  that  date,  notwithstanding 
the  repeal  thereof ;  sections  2181  to  2187,  both  inclusive,  2197  to  2199, 
both  inclusive,  and  2218  to  2218,  both  inclusive,  apply  also  to  a  case  where 
a  discharge  is  thereafter  granted  ;  and  sections  2228  to  2230,  both  inclusive, 
apply  also  lo  trustees  theretofore  or  thereafter  appointed  in  proceedings 
taken  under  any  statute  superseded  by  the  title  containing  those  sections, 
sections  2253  to  2265,  both  inclusive,  apply  also  where  a  final  determination 
has  been  made  before  the  first  day  of  September,  1880,  in  proceedi|ngs  taken 
under  any  statute  superseded  by  the  title  containing  those  sections,  and  to 
the  process  issued  thereupon  ;  sections  2320  to  2344,  both  inclusive,  apply 
also  to  proceedings  taken,  before  that  date,  under  any  statute,  superseded 
by  the  title  containing  them,  whether  a  committee  has  or  has  not  been  ap« 
pointed ;  section  2537  applies  also  to  every  payment  or  deposit  therein 
specified,  made  on  or  after  the  first  day  of  Septemlier,  1880  ;  and  section! 
9798  19  2801,  both  inclusive,  apply  alpo  to  a  c^e  where  a  (|e^ree  fpr  th9  9^\^ 
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or  other  disposition  of  the  real  property  of  a  deoedent  has  been  dalj  made 
before  that  date,  in  a  surrogate's  court. 

18.  So  much  of  chapters  nineteenth  and  twentieth,  as  relates  to  the  juris- 
diction of  the  several  courts  therein  specified,  applies  only  to  an  action  or 
Bpocittl  proceeding  commenced  on  or  after  the  first  day  of  September,  1880. 

13.  In  chapter  twenty-first,  titles  first,  second  and  third  apply  only  to  an 
action  in  one  of  the  courts  specified  in  subdivision  fourth  of  this  section. 

§  3348.  Where  a  provision  of -this  act  is  made  applicable  by  the  last 
section,  to  an  action  or  a  special  proceedmg  commenced  on  or  after  a  day 
therein  specified,  if,  before  that  date,  a  summons  in  an  action,  or  a  citation 
issued  from  a  surrogate's  court,  has  been  served  upon  one  or  more,  but  not 
upon  all,  of  the  persons  to  be  served ;  or  an  order  for  the  service  of  a  sum- 
mons as  prescribed  in  article  second  of  title  first  of  chapter  fifth  of  this  act 
has  been  made ;  or,  in  a  special  proceeding,  elsewhere  than  in  a  surrogate's 
court,  the  petition  or  other  paper,  upon  which  the  first  order,  process,  or 
other  mandate  may  be  made  or  issued,  has  not  been  presented,  the  action  or 
special  proceeding  is  not  deemed  to  have  been  commenced  within  the  moan- 
ing of  that  section.  ^ 

§  3349.  Where  any  provision  of  this  act  is  made  applicable  to  future 
proceedings  in  an  action  or  special  proceeding,  the  proceedings  therein, 
until  the  provision  in  question  becomes  applicable,  are  governed  by,  and 
must  be  conducted  according  to  the  laws  in  force  on  the  day  before  the  pro- 
vision takes  effect,  except  as  otherwise  prescribed  in  subdivision  seventh 
of  the  last  section  but  one. 

§  3350.  A  jury,  for  the  trial  of  an  indictment  or  other  criminal  catlse, 
at  a  term  of  a  court  of  record,  commencing  on  or  after  the  twenty-first  day 
of  May,  187T,  must  be  procured  from  the  trial  jurors  selected,  drawn,  and 
notified,  as  prescribed  in  this  act,  for  the  term  of  the  court  at  which  it  is 
triable,  including  the  talesman  or  additional  jurors,  procured  as  prescribed 
therein ;  and  the  same  must  be  tried  by  the  jury  so  formed.  But  the 
statutes  remaining  unrepealed  after  the  first  day  of  September,  1877,  relat- 
ing to  challenges  or  disqualifications  of  petit  jurors  in  a  criminal  cause,  or 
prescribing  the  cases  where  talesmen  or  additional  petit  jurors  must  be 
summoned  in  a  criminal  cause,  remain  unaffected  by  this  act,  and  are  ap- 
plicable to  the  proceedings  taken  as  prescribed  in  this  act,  and  to  the  trial 
jurors  therein  specified. 

§  3351.  This  act  does  not  affect  any  provision  of  the  statutes,  remain- 
ing unrepealed  after  the  first  day  of  September,  1877,  relating  to  grand 
jurors  or  grand  juries  ;   except  as  follows : 

1.  A  fine  imposed,  after  the  first  day  of  September,  1877,  upon  a  perfon 
drawn  as  a  grand  juror,  and  duly  summoned  to  attend  a  term  of  a  court  of 
record  as  a  grand  juror,  as  prescribed  in  those  statutes,  must  be  imposeti  as 
prescribed  in  article  fourth  of  title  third  of  chapter  tenth  of  this  act ;  and 
sections  1073  to  1077  of  this  act,  both  inclusive,  apply  to  such  a  person,  at 
if  he  had  been  drawn,  and  notified  to  attend,  as  a  trial  juror. 

2.  Where  a  provision  of  those  statutes  refers  to  the  lists  of  petit  jurors, 
the  ballots  containing  their  names,  the  box  or  boxes  in  which  those  ballots 
are  deposited  or  contained,  the  selecting,  drawing,  summoning,  of  empanel- 
ling of  petit  jurors,  the  imposition  of  a  fiae  upon  a  petit  juror,  or  the 
enforcement,  reduction,  or  remission  thereof,  it  is  deemed  to  refer  to  the 

0  same  subject,  as  provided  for  in  this  act,  in  like  manner  as  it  refers  to 
\hose  statutes. 

I  3353*  Nothing  contained  in  any  provision  of  this  act,  other  than  i]| 
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chapter  fourth,  renders  ineifectual.  or  otherwise  impairs,  any  proceeding  id 
an  action  or  a  special  proceeding,  nad  or  taken,  pursuant  to  law,  or  any 
other  lawful  act  done,  or  right,  defence,  or  limitation,  lawfully  accrued  or 
established,  before  the  provision  in  question  takes  effect ;  unless  the  cori> 
trary  is  expressly  declared  in  the  provision  in  question.  As  far  as  it  may 
be  necessary,  for  the  purpose  of  avoiding  such  a  result,  or  carrying  into 
effect  such  a  proceeding  or  other  act,  or  enforcing  or  protecting  such  a 
right,  defence,  or  limitation,  the  statutes  in  force  on  the  day  before  the 
provision  takes  effect,  are  deemed  to  remain  in  force,  notwithstanding  the 
repeal  thereof. 

§  3363.  This  act  does  not  affect  the  appointment  of  a  term,  or  the 
designation  of  one  or  more  judges  .to  hold  a  terra,  made  pursuant  to  the 
statutes  in  force  on  the  thirty-firet  day  of  August,  18'7'7,  until  new  terms 
are  appointed,  or  one  or  more  judges  are  newly  designated,  as  prescribed  in 
this  act. 

§  3354.  This  act  does  not  create  a  vacancy  in  any  office  or  employment, 
designated  or  referred  to  therein,  by  the  title  or  description  thereof,  con- 
tained in  the  statutes  in  force  on  the  day  before  the  provision  referring 
thereto  takes  effect,  or  by  another  title  or  description  ;  nor  does  it  affect  any 
provision  of  those  statutes,  relating  to  the  amount,  or  the  time  or  the  mode 
of  payment,  of  the  compensation  of  an  officer  or  employee,  so  designated  or 
referred  to,  who  is  in  office  or  employed  on  that  day :  except  that  where  the 
tenure  of  his  office  or  employment  is  not  prescribed  in  this  act,  he  may  be 
removed  at  pleasure  by  the  court,  officer,  or  officers,  authorized  by  this  act 
to  appoint  a  person  to  discharge  the  same  duties.  Until  he  is  removed,  or 
his  office  or  place  becomes  otherwise  vacant,  the  provisions  of  this  act 
apply  to  him,  and  to  the  discharge  of  his  duties.  The  court,  officer,  or. offi- 
cers, authorized  by  this  act  to  appoint  a  person  to  an  office  or  employment, 
may  from  time  to  time  fill  a  vacancy  therein. 

§  3365.  [arn'd  1882.]  For  the  purpose  of  determining  the  effect  of  the 
different  provisions  of  this  act  with  respect  to  each  other,  they  are  deemed 
to  have  been  enacted  simultaneously.  Fof  the  purpose  of  determining  the 
effect  of  this  act  upon  other  acts,  and  the  effect  of  other  acts  upon  this 
act,  chapters  fourteen  to  twenty -two  of  this  act,  both  inclusive,  are  deemed 
to  have  been  enacted  on  the  twelfth  day  of  January,  in  the  year  eighteen 
hundred  and  eighty ;  and  all  acts  passed  after  the  last-mentioned  date  are 
to  have  the  same  effect  as  if  they  were  passed  after  those  chapters. 

§  3356.  Subject  to  the  qualifications  contained  in  the  foregoing 
sections  of  this  title,  this  act  shall  take  effect  as  follows  :  titles  third 
and  fourth,  and  article  first  of  title  fifth  of  chapter  tenth,  on  the  first 
day  of  May,  in  the  year  1877  ;  the  remainder  of  chapters  first  to 
thirteenth,  both  inclusive,  on  the  first  day  of  September,  in  the  year 
1877  ;  chapters  fourteenth  to  twenty-first,  both  inclusive,  on  the  first 
day  of  September,  1880  ;  and  this  chapter  immediately. 
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Writ  of  certiorari.  2082. 

Writ  of  habeas  corpus,  2021. 

Insolvent  debtor's  aflQdavit,  2163,  2191. 

Imprisoned  debtor^s  affidavit,  2204. 

Juror's  oath  before  justice  of  the  peace,  2998. 

Witness's  oath  before  justtce  of  tiiepeace,  3000. 

Constable's  oath  in  justice's  court,  90DG. 

Of  actions  at  law  and  suits  in  equity  are  abolished, 
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[TIm  2iimbt}r«  refer  to  the  sections  of  the  Co4e  of  Clyil  Froocdm.] 


A. 

ABANDONMENT— of  action,  821,  823 ,  «f  appeal,  1296-1290. 

ABATEMBNT— none  by  vacancy  In  jadges*  office,  etc.  SS. 
failure  or  adjournment  of  court,  44. 
if  canee  of  action  survives,  755. 
on  death  or  marriage,  761,  762. 
by  death  after  verdict,  etc.  764. 
by  death  of  public  officer,  trustee,  etc.  786. 
of  appeal.  1297,  1299. 
of  action  of  ejectment,  1521. 

Id.;  action  to  be  divided,  after  death  of  party,  when,  etc.  IfifiS,  1081. 
and  rcviv^  of  action  for  chattel,  1736. 
of  action  by  executor  or  administrator,  1828. 

action,  etc.,  not  to  abate  on  account  of  change  of  name  of  defendMit ;   aqieiid* 
ment,  etc.  2417. 

ABBREVIATIONS— in  process,  etc.  22. 

ABSENCE— effect  on  limitations  of  actions,  891,  401. 

designation  of  person  on  whom  to  serve  summons,  480. 
'  ground  for  service  by  publication,  etc.  435,  438. 
for  attachment,  636. 
presumption  of  death,  841. 
of  witness  to  will  must  bo  accounted  for,  Defore  testimony  dispensed  with,  oa 

probate  of  wiU,  2619. 
id.;  proof  of  handwriting  of  testator,  when  admitted,  2620. 
testimony  taken  upon  probate  of  wril  may  be  used  on  hearing  for  revocation  of 

probate,  when  witness  absent  from  the  State,  2651. 

ABSENTEE -'temporary  administrator  for,  2668.    (See  Administbatob,  tkido- 
BABT,  2668.) 

ACCOUNT— when  cause  of  action  accrues  on,  380. 
how  pleaded :  demand  of  copy  of,  531. 
discovery  and  inspection  of,  803-609. 
Bubpcena  duces  tecum,  8G7. 
reference,  1013. 

of  sale,  etc.,  of  real  estate  of  infante,  etc.  2861. 

**  judicial  settlement  of,''  and  "intermediate,"  in  Barr(^te*B coart,  2614. 
decree  tietUing,  in  surrogate's  court.  2551. 
when  justice  of  the  peace  has  jurisdiction  in  action  on,  2863. 
pleading  in  action  on  account  in  justice's  court,  2941. 

J  tarty  may  be  compelled  to  exhibit,  in  such  court,  2942. 
udgment  in  justice's  court  when  accounts  exceed  $400,  2950. 
action  in  justices'  courts  of  Alb:  ny  and  Troy,  when  accounts  exceed  $400, 
clerk  of  court  of  appeals  to  render  account  of  fees,  8SB3. 
id.;  as  to  Justice  of  the  peace  in  Brooklyn,  3118. 
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ACCOirST-amtinued. 

Id.;  as  to  clerks  of  certain  courte  ef  New  York  and  Brooklyn,  8S84. 
id.;  as  to  certain  county  clerks  and  regieters,  8285. 
what  fees  are  to  be  accounted  for  by  officer,  8286. 

ACCOUNT  OP  TESTAMENTARY  TRUSTEE— intermediate  accoanting  by, 
id.;  when,  may  be  compnieory.  2803. 
ladicial  settlement  of,  bow  compelled,  2807. 
id.;  who  may  apply  therefor  ;  proceedings  thereupon,  2806,  2809. 
id. ;  on  petition  of  such  trustee,  2810. 
id.;  certain  provisions  as  to  settlement  of,  2811. 


ACCOUNT  OF  GUARDIAN— settlement  of,  may  be  allowed ;  voluntary, 
ward  or  new  ^ardian  may  require,  2837. 
to  be  made  and  filed  yearly  in  surrogate's  office,  2842.  i 

affidavit  to  be  annexed  thereto,  2843. 
mupt  be  annually  examined  by  surrogate,  2844. 
proceedings  when  such  account,  etc.,  defective,  284S. 
when  judicial  settlement  of,  may  be  compelled,  SB47. 
id.;  as  to  guardian  of  person,  2848. 

when  guaraian  may  compel  settlement  of,'  2849.  i 

citation  and  proceedings  thereupon,  2850. 
certain  provisions  relative  to,  2850. 

appointed  by  will  or  deed,  intermediate,  may  be  required,  2855.  i 

affidavit  thereto  ;  examination  thereof  ;  proceedings  when  defective,  88Bi.  ' 

when  surrogate  may  compel  settlement  of,  by  deed  or  will,  £656. 
proceedings  tbereon,  same  as  when  guardian  appointed  by  surrogate,  8966. 
effect  of  decree  for  such  settlement,  2857. 

ACCOUNT  OF  EXECUTOR  OR  ADMINISTRATOR,  SETTLEMENT  OF— addl* 

tional  allowance  on,  2562. 
by  executor  or  deceased  executor,  2606. 

application  for  settlement  of,  on  petition  of  executor,  etc.  2689. 
proceedings  thereupon,  2690. 

neglect  to  appear  on  citation  ground  for  revocation  of  letters,  9601. 
decree  on,  when  may  award  relief,  2721. 
intermediate  accounting,  when  voluntary,  S722. 
id.;  whencomp  Isory,  2723. 

when  surrogate  may  require  settlement  of  accoui)t,  27W,  2725. 
who  may  apply  for  accounting ;  citation  thereupon,  27^. 
order  to  account ;  supplemental  citation,  2727.  _ 

person  cited  may  bring  in  other  parties  ;  proceedings  thereupon,  S99B. 
execntor,  etc.,  may  petition  for  settlement ;  citation  thereupon,  27Sli 

bearing,  2730.  { 

creditor,  etc.,  not  cited,  may  contest,  2731. 
executor  whose  letters  have  been  revoked  may  petition,  2732. 
affidavit  to  be  annexed  to  account,  2733. 

vouchers  to  be  produced ;  proceedings  in  case  of  lost  voucher,  SIM. 
accounting  party  to  be  examined,  etc.  2736. 
account  of  executor,  etc.,  may  at  any  time  be  ordered  filefl,  2785. 
compensation  of  several  executors  or  administrators,  2788. 
when  compensation  not  allowed,  2787. 

one  compensation  allowed  on  different  letters,  2788.  

surrogate  may  determine  certain  claims ;  hearing  of  contest,  37I0L 

effect  of  the  statute  of  limitations  on  such  claims,  2740. 

surrogate  may  allow  for  property  lost,  etc.  2741. 

effect  of  judicial  settlement  of  account,  27<^. 

decree  for  payment  and  distribution,  2743. 

id.;  when  specific  property  may  be  delivered,  2744. 

id,;  when  money  may  be  retained,  2745. 

id.;  share  of  infant,  2746. 

legacy,  etc.,  lo  unknown  person  ;  claims  theaito,  2747. 

when  legacy,  etc.,  to  bi>  paid  to  county  treasurer,  2748. 

executor,  etc.,  may  be  compelled  to  render  account,  2786. 


A(;KN0WLEDQMENT— nnder  statute  of  limitations,  879, 
of  bond  or  undertaking,  810. 
when  evidence,  935-9^. 
of  aasi^ment  of  judgment,  1262. 

ACTIONS— not  abated  by  vacancy  in  judged  office,  25, 

stipulation  to  try  elsewhere  than  at  court-houso,  when,  11^ 
coBtinuii^  tj-ial  beyond  term,  45. 
wlwn  dMmled  commenced,  898-400,  417. 
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coneolidation,  817-619. 
neverance  of,  456,  511,  1205. 1220. 
on  nnderUking  given  on  injunction,  825. 
on  undertaking  given  on  appeal,  1909. 
to  recover  attacned  property,  etc.  666,  677,  680. 
time  for  commencement  or  continuance  cannot  be  extended,  7B4. 
against  one  or  more  defendants  after  several  judgment  against  otherfy  IMISh 
to  recover  property  levied  upon,  1420. 

to  recover  back  purchase  price  of  execution  sale,  1479, 1480. 
not  allowed  on  mortgage  debt,  except,  etc.  1628-1680. 
for  money  only,  not  alfected  by  provisions  as  to  nuisance,  1668. 
against  guardian,  etc.,  holding  over,  etc.;  damages  therein,  1664. 
for  real  property,  when  infant  may  maintain,  16^. 
on  undertaking  in  action  for  chattel,  when  maintainable,  1788. 
for  suing,  etc.,  in  name  of  another,  1900. 

for  cansmg  death  by  negligence  may  be  brought  by  execntor,  19QB. 
for  slander  of  a  woman  by  imputing  nnphastity,Ji9CI6. 

when,  for  libel  cannot  be  maintained,  1907-1908.  ^  - 

by  transferee  of  claim,  1909. 
opon  judgment  regulated,  1918. 
ancillary,  for  discovery  abolished,  1914. 
npon  a  penal  bond,  1915. 
by  surety  or  trustee,  to  recover  costs,  1916. 
npon  lost  negotiable  paper,  1917,  1918. 
by  tax  payer,  against  a  public  officer,  1925. 

.  by  and  against  certain  county,  town,  and  municipal  officers,  1926-1981. 
to  charge  joint  debtors  not  pcrg^onally  served  with  summons,  1937-lMl. 
composition  by  one  joint  debtor  ;  effect  of,  etc.  1942-1944. 
against  i)ersons  engaged  in  transporting  pansengers,  etc.  1946. 
may  be  maintained  against  partner,  not  joined  as  defendant  in,  1M6. 
certiorari  cannot  issue  to  court  of  record  or  jndge  thereof,  2121. 
for  damages  by  person  dispossessed  by  summary  proceemngD,  2S68. 
by  person  wrongfully  evicted  from  real  property,  2818. 
to  compel  conveyance  of  real  property  or  lunatic,  infant,  etc.  2845-8347. 
against  party  revoking,  to  recover  costs,  etc.,  of  arbitration.  2884,  2886. 
on  undertaking  on  appeal  from  surrogate's  court,  when  not  brought,  2531. 
on  bond  of  executor,  etc.,  for  money  received  in  any  capacity,  2596^^609. 
temporary  administrator,  how  far  may  maintain  or  defend,  2675. 
time  of  pendency  of,  between  creditor  and  executor,  etc.,  extended,  2761. 
for  reimbursement  from  after-discovered  property,  after  sale,  etc.  2801. 
definition  of,  as  used  in  the  new  revision,  8883. 
division  of  actions  into  civil  and  criminal,  8335. 
deflniiion  of  criminal  action,  3336. 
id. ;  of  civil  action,  3337. 
parties  to  civil  action  how  styled,  3338. 

distinction  between  actions  at  law  and  suits  in  equity  abolished,  8389. 
application  of  provisions  concerning  commencement  of  action,  3347,  8348. 
proceedings  rightfully  taken  in,  not  affected  by  this  act,  8353. 
by  or  against  nnincori)orated  association.    (See  Association.) 
by  or  against  corporation.    (See  Corporation.) 
for  proceedings,  etc.,  in  action  for  divorce  and  for  separation.    (See  DiroMOV  | 

SXFABATION.) 

for  proceedings,  etc.,  in  action  to  annnl  marriage.    (See  Marriaab.) 

pendency  of.    (See  Notice  op  Pendency  of  Action.) 

In  behalf  of  the  people.    (See  People  of  the  State  ;  ATTORVST-GBmULi) 

for  public  funds  converted.    (See  Public  Funds.) 

to  establish  wills.    (See  Will.) 

against  next  of  kin,  heirs,  etc.,  of  deceased  debtor.    (See  Cabditob.) 

ACTION  FOR  A  CHATTEL— certain  writs  abolished,  1688. 
when,  may  be  maintiiincd,  1689. 
when  cannot  be  maintained,  1090. 

second,  cannot  be  maintained  after  judgment  against  plaintiff,  etc  MM* 
when,  may  be  maintained  by  assignee,  1692. 
jurisaiction,  etc.,  when  replevin  precedes  summons,  1698. 
when  plaintiff  in,  may  require  sheriff  to  replevy,  1604. 
reqnisltea  of  affidavit  for  replevin,  in,  1695, 1696. 
id.;  where  several  cbattels  are  to  be  replevied,  1607. 
iMTOvision  where  part  only  of  chattels  is  replevied,  1608. 
requisites  of  plaintiff^s  undertaking  for  replevin,  IIBO. 
daty  ef  sheriff  in  replevying  chattti,  1700. 
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ACnON  FOR  A  CHATTEL— rt)n/int/«l. 

how  chattel  to  be  taken  from  bailding,  in,  1701. 

reDlevied  chattel,  how  kept ;  Bherifl's  feee^  how  taxed,  (tc.  ITOd. 

when  defendant  may  excep}t  to  snreticH ;  proceedings  thereon,  1708. 

when  defendant  may  reclaim  chattel ;  proceedings  thereupon,  1704. 

■aretiefl  in  undertaking,  when  and  how  to  justify,  1705. 

when  and  to  whom  sheriff  must  deliver  chattel,  in,  1706. 

penalty  for  wrong  delivery  by  sheriff,  in,  1707. 

undertaking  in.  to  whom  to  be  delivered,  1708. 

claim  of  title  by  third  person  ;  proceedings  thereupon,  1709. 

action  against  sheriff  on  such  claim  of  title,  1710. 

indemnity  to  sheriff  against  such  action.  1711. 

when  agent,  attorney,  etc.,  may  make  affidavit  in,  1712. 

eecond  and  subsequent  replevin  ;  proceedini;s  thereupon,  1718. 

replevin  in,  when  order  of  arrest  granted,  1714. 

return  by  sheriff  afler  rcpleyin,  in,  17)6, 1716. 

replevin  papers  to  form  part  of  judgment-roll  in,  1717. 

action  not  affected  by  failure  to  replevy,  1718. 

when  and  how  plaintiff  may  abandon  his  claim  in  part,  1719. 

title  how  Ktated  in  pleading,  in,  1720. 

wrongful  taking  or  detention  how  stated  in  complaint,  1721. 

damages  when  chattel  injured  by  defendant,  17^. 

answer  putting  plaintiff's  title  in  issue  in,  1723. 

answer  that  chattel  was  distrained  doing  damage,  1734. 

defendant  in,  may  demand  judgment  for  return,  1725. 

verdict,  etc.,  in,  what  to  state.  1726. 

substitute  in  certain  cases  for  finding  of  value  in,  1727. 

verdiwt,  etc.,  for  part  of  several  chattels  ;  judgment,  1728. 

damages  how  ai^ceriained  on  default,  in,  172U. 

final  judgment  in  ;  docketing, %tc.  1790. 

execution  in ;  contents  thereof,  etc.  1731. 

sheriff^s  power  to  take  chattel  in  such  execution,  1732. 

action  on  undertaking  in,  when  maintainable,  1793. 

aheriff^s  return  is  presumptive  evidence  in  such  action,  1784. 

injury,  etc.,  no  di-fence  to  such  action,  except,  etc.  1735. 

abatement  and  revival  of,  1736. 

action  for  chattel  forfeited  by  statute,  1893. 

when  plaintiff  entitled  to  costs,  of  course,  in,  8228. 

when  defendant  entitled  to  costs,  of  coarse,  in  such  action,  8289. 

when  increased  cost  allowed  to  defendant,  3258,  8259. 

costs  allowed  on  settlement  of  such  action,  3260. 

application  of  provisions  concerning,  after  July  1, 1879,  3347. 

ACTION  IN  JUSTICE'S  COURT,  GENERALLY— jurisdiction  of,  2861-2889. 
on  bond  given  by  third  person  on  claim  to  property  attached,  2913, 
when  defendant  in  tuch  action,  maintain  action  on  such  bond,  2914. 
on  undertakine  in  action  for  chattel ;  evidence  therein,  2931. 
when  cannot  uc  maintained  f(n-  cause  constituting  a  counterclaim,  2947. 29i8. 
new,  to  be  brought,  after  answer  of  title,  2953. 

when  may  be  maintained  to  recover  costs  paid  on  answer  of  title,  2964. 
for  damages  against  defanltiiig  witness,  2979. 
on  judgment  against  joint  debtors,  3021. 

may  be  maintained  to  recover  l)nck  costs,  wrongfully  collected,  8061. 
against  person  suffering,  etc.,  animals  to  stray,  3082. 
fees  and  cost  in,  amonut  of,  3322-3328. 

(See,  also.  Fees.) 
by  owner  of  animal  wilfully  set  at  large,  3099. 
by  petitioner  and  by  officer  in  such  case,  8100. 
how  and  by  whom  action  for  seizing  animal  maintainable,  3106. 
transfer  of,  to  another  justice  when  justice  disqualified,  etc.  8160-8162. 
for  false  imprisonment  against  sheriff,  refusing  to  discharge  debtor,  808S. 
•gainst  constable  for  not  returning  execution,  etc.  3039. 
yd.;  for  failure  to  pa^  over  money  collected,  etc.  8041. 
ipplicatiou  of  provisions  as  to  courts  of  record,  to  N.  Y.  marine  court,  8169. 
fansfer  of,  pending  in  local  cmirls,  to  supreme  court,  3197. 
'iounty  court  may  remove  to  itself  such  local  actions,  when,  3200. 
lurisdiction  of  city  court  of  Yonkers,  in  civil  actions,  3203,  8304. 
provisional  remedies  in  New  York  district  courts,  and  justices'  courts  of  Albanj 
and  Troy,  3210. 

ACTION  FOR  A  CHATTEL,  IN  JUSTICES'  COURT— jurisdiction, 
when  action  for  a  chattel  may  bo  brought,  2919. 
plaintiff  may  procure  replevin  ;  affidavit  and  undertaking,  StSO. 
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ACTION  FOR  A  CHATTEL,  iij  ^STICES'  (^OtrkT-dondniii^. 
requisition,  2921. 

reqvisition  ;  how  ezecnted  ;  service  of  sommons,  etc.  2d32. 
rc'tiiiiQ  of  coDBtable,  2923. 

defendant  may  except  to  enreties  ;  proceedings  tberenpon,  2984. 
defendant  may  reclaim  chattel ;  proceedings  thereon,. 2928. 
jastification  of  sareties,  1^026. 

when  defendant  may  be  arrested  for  taking,  etc.,  chattel,  8806. 
when  and  to  whom  constable  must  deliver  chattel,  2927. 
penalty  for  wrong  delivery  by  constable,  8928. 
claim  of  title  by  third  person,  2029. 
defendant  may  demand  jadgmcnt  for  nttum,  2930. 
proceedings  in  the  action  ;  action  on  undertaking,  2981. 
proceedings  when  pumnionsnot  personally  served,  2938. 
when  action  not  affected  by  failure  lo  replevy,  2988. 
nndertaking  given  in  such  acUon,  when  available,  2957. 
transcript  of  jadgment  in  action,  and  docketing,  ^19. 
execation  upon  Justice's  judgment  in  such  action,  8038. 
when  may  be  bronght  before  jnj?tice  of  the  peace  in  Brooklyn,  3117. 
in  district  court  of  New  York,  or  justice's  court  of  Albany  or  Troy,  3310,  8211, 
when  may  be  brought  in  district  court  of  New  York,  8215. 
id.;  when  may  be  brought  in  justices'  court  of  Albany  and  Troy,  8888. 

ACTION  TO  POREOLOSB  LIEN  UPON  A  CHATTBIr-when  mainUlMble,  IW. 
warrant  to  seize  chattel ;  proceedings  thereupon,  1738. 
contents  of  judgment  in.  1739. 
action  in  inferior  court,  1740. 
application  of  foregoing  provisions,  1741. 
may  be  bronght  in  district  court  of  New  York,  8816. 
id.;  in  justices*  courts  of  Albany  and  Troy,  8223. 
id.;  in  city  court  of  Youkers,  8203. 

ADJOURNMENT—of  court  of  record,  proceedings  on,  84. 
when  judge  fails  to  appear,  35,  86. 
in  case  of  war,  etc.  41. 
not  to  produce  abatement,  etc.  44. 

of  proceedings  on  application  of  debtor  for  discharge,  2812. 
of  trial  on  submission  of  controversy  to  arbitration,  2368. 
in  action  before  justice  of  the  peace  ;  when  justice  may  adjoara,  9161.  ' 
Id.;  adjournment  on  application  of  plaintifl,  2960. 
id.;  adjournment  on  application  of  defendant,  2961-2964. 
id.;  subsequent  adjournments.  29G5. 

id.;  justice  may  impose  conditions  upon  adjouniment,  2966. 
id.;  adjournment  when  attachment  against  absent  witness  is  issued,  8967. 
id.;  adjournment  not  to  exceed  ninety  days,  2968. 
Jd.;  when  commission  is  issued,  '2983. 
«of  tnal  of  certain  marine  causes,  in  N.  Y.  marine  court,  3186. 

ADMEASUREMENT—of  dower.    (See  Dower.) 

ADMINISTRATOR—with  will  annexed ;  when  letters  may  be  issued,  8648. 
id.;  application  for  ;  proceedings  thereupon,  2644. 
id.;  renunciation,  etc.,  of  persons  having.prior  right,  2644. 
id.;  must  qualify,  give  bond,  etc.  2045. 

id.;  mu^t  be  cited  on  application  for  revocation  of  probate,  8649. 
id.;  must  suspend  proceorjings  pending  such  application,  8660. 
who  may  apply  for  appointment  of,  26w). 
petition  for  appointment  of,  26(30. 
what  must  be  shown  on  application,  2661. 
citation  thereon  ;  effect  of  renunciation,  2662. 
when  may  be  appointed  without  citation,  2668. 
attorney-general  and  public,  when  to  be  cited,  2663. 
renunciation  of  right  to  administer,  how  made,  2664. 

gersons  not  cited  may  appear  on  hearing,  2665. 
oaring  and  decree  in  such  proceedings,  2666. 
bond  of,  2667. 
as  to  account  of.    (See  Account.) 

See,  also,  B2CEci7Tor  and  Administrator  ;  Lsttirs  of  AbMiNUTSATnni. 

ADMINISTRATOR,  TEMPORARY— appointment  of,  when  allowed,  8668. 
how  appointed,  2669. 
id.;  npon  estate  of  absentee,  et€  2670. 

id.;  to  qualify,  2671.  

il  powen,  etc.,  of  temporary  adminletrator,  96TIL 
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ADMINISTRATOR.  TEMrORARY~<Jon«nt/«rf. 

id.;  as  to  requiring  creditors  to  present  claims,  9878. 

M.;  as  to  paying  debt^,  iXnA. 

id.;  as  to  real  property,  2675. 

special  powers  of  tempor&ry  administrator  of  absentee,  2071 

la.;  may  provide  for  ramily,  2G77. 

deposit  of  money  by  temporary  administrator,  9078-2180. 

Nfocation  of  letters  to.    (See  Iubvocation.) 

oolleetor  or  special  administrator,  9688. 

ADMISSION— of  service,  434. 

of  genuineness  of  papers,  785. 
AD  QUOD  DAMNUM— writ  of  (see  Assessmbht  or  DAjtAaxs),  9108. 
ADVERSE  POSSESSION.    (See  Limitation.) 
AP  FIDAVIT— want,  of,  or  defect  in,  title  of,  does  not  impair,  728. 

of  merits,  inqnet<t  for  want  of,  cannot  be  taken  where  answer  verified,  980 

to  procure  warrant  of  attachment,  096. 

of  party  or  sureties,  to  iindertaking,  812. 

before  whom  may  be  taken,  842-844. 

tu  prevent  notary^s  certificate  from  being  evidence,  988. 

when  presumptive  evidence,  etc.    (See  Svidencie.) 

^  parte,  when  not  received  iu  evidence  in  jiiiittice's  court,  8004. 

when  may  be  received  on  appeal  from  jnstice's  judgment,  8056. 

id.:  when  appeal  is  founded  on  error  in  fact,  etc.  8(ro7. 

and  other  paper  to  be  filed  by  justice,  8143. 

definition  of,  8343. 

AFFIRMATION.    (See  Oaths.) 

AFFIRM  ATI  V£  RELIEF— demand  of  in  answer,  500,  510, 1904. 

ALBANY,  JUSTICE»S  COURT  OF,  2. 
county,  jail  liberties  for,  145. 
Jury  lists,  1041. 

application  in  summary  proceedings  made  to  Justice  of,  9284. 
service  of  copy  of  complaiut  with  summons  ;  proceedings  thereupon,  IMI 
id.;  and  proof  of  service,  8206. 
action  to  be  commenced  by  summons,  8209. 
provisional  remedies,  etc.,  in,  8210,  3211. 
proceedings  when  title  to  real  property  is  in  question,  8219. 
appeals,  ^18. 

effect  of  this  act  upon  jurisdiction  and  proceedings,  8914. 
when  non-resident  of  city  must  file  security  for  costs,  8^,  8909. 

ALIEN— enemy,  limitations  of  actions,  404. 
jury,  1190. 

ALIMONY— in  action  for  divorce  or  separation,  1769. 
(See  DivoRCB ;  Sbparatiok.) 

ALLOWANCE— additional,  to  plaintiff  in  foreclosure,  etc.  8968,  VBL 
id.;  to  either  party  in  difllcult,  etc.,  cases,  8258. 
id.;  limitation  of,  under  last  two  provisions,  8254. 
how  cornpated  on  taxation  of  costs,  8262. 
as  to  allowance  by  surrogate,  etc.    (See  AcrovHT.) 

AXENDMENT-of  pleading,  542,  539,  510. 
id.;  compelled,  545. 

of  proceedings,  etc.,  by  inserting  true  name,  451. 
id.;  by  briugmg  iu  parties,  459. 
id. ;  where  errors  arc  immaterial,  722-724. 
of  return  by  officer  or  subordinate  court,  785. 
not  allowed  without  order,  727. 
of  bond  or  undertaking,  780. 
by  referee,  1018. 

provisions  as  to,  in  actions,  apply  to  special  proceedings,  1998^ 
of  defccte  in  proceedings  on  appeal  from  surrogate's  court,  167S. 
of  pleadings  In  justice's  court,  2944. 
proceedings  on  appeal  from  judgment  of  justice,  3049. 

ANCILLARY  LETTERS.    (See  Letters  Tustamentart  ;  Lbtt»R8  o»  ADViau- 
taation.)  ' 

ANIMAL— action  relating  to,  found  straying,  etc.    (See  Strati.) 

ANSWER— general  rules  as  to,  500-513, 

defence  of  limitation  must  be  take^  by,  418. 
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ATSfSWER— continued. 

service  of,  is  appearance,  4fSl 
must  be  Bubecnbed,  55,  481. 
to  be  served,  42i. 

or  demurrer,  is  only  pleading  qd  t>art  of  defendant,  487* 
and  demurrer,  to  different  causes  of  actioQ,  492. 
demnrrer  to,  when  allowed,  494,  495. 
objections  tocompluint  may  be  taken  by,  when,  498w 
id.;  not  talicii  by,  or  by  demurrer,  deemed  waived,  400. 
reriflcation,  5si3,  527. 
when  served  on  co*defeudant,  581,  1204. 
new  matter  deemed  true,  522. 
iluim.  stricken  out«  on  motion,  538. 
failure  to  answer  amended  pleading,  543. 
may  be  t^erved  within  twenty  days  after  arrest,  680. 
of  a  guardian  appointed,  liil8.  * 
Verifled  to  oppose  injuuction,  630. 
stricken  out  for  not  making  discovery,  808. 
when  issue  raised  by,  0t}4. 

in  partition,  may  controvert  title  of  plaintiff,  etc.  1648. 
when  court  must  ascertain  rights  of  parties  in  partition,  1545. 
of  defendant,  in  action  to  determine  claim  to  real  property,  1640,  IML 
of  defendant  in  action  for  dower,  1648. 
title  how  stated  in,  in  action  for  ciiattel,  1720. 
putting  plaintiff's  title  in  is.^tne,  in  such  action,  1723. 
thatchattel  was  distrained  doing  damage,  in  s&ch  action,  1794. 
of  defendant  in  action  for  divorce,  1757. 
what  mcy  be  set  up  in,  in  action  for  separation,  1765. 
when  corporate  existence  need  not  be  proved,  1776. 
misnomer  in  such  action  deemed  waived  unless  pleaded,  1777. 
time  to,  in  action  against  corporation  on  uoto,  etc.  1778. 
in  action  against  executor,  etc.;  regulations  affecting,  1817, 1884. 
when  not  available  m  action  a^ainct  legatee,  etc.,  of  decedent,  1887. 
in  action  to  charge  defendant  jointly  indebted,  but  not  served,  1998. 
.  upon  return  of  precept  in  summary  proccedmgs,  2244,  2246. 
in  action  for  chattel,  in  justice's  court,  2930. 
in  jastices'  court,  29S8. 
id.;  general  rules  of  pleading,  2940. 
id.;  account  or  instrument  for  payment  of  money,  2941. 
id.;  immaterial  variance  to  be  disregarded,  2948. 
id.;  where  executor  or  trustee  is  a  party,  2946. 
id. ;  conseqaence  of  neglect  to  plead  counter-claim,  2947. 
id.;  the  last  section  qualified,  2948. 
id.;  answer  of  title,  J^l. 
id.;  undertaking  therenpon,  2952. 
id.;  in  what  court  new  action  to  be  brought,  S963. 
icL;  when  action  to  be  discuntiuned,  2954. 
id.;  effect  of  failure  to  give  uudertaking,  2955. 
id.;  answer  of  title  as  to  one  of  several  causes  of  action.  2968. 
ki  new  action  after  discontinuance  upon  Kuch  answer  of  title,  8967. 
in  proceedings  before  justice  relative  to  animal  found  straying,  80991 
separate  owners  have  separate  right  to,  in  such  proceedings,  8110. 
(See,  also,  Dkfencb  ;  CoirKTBRCLAiif.) 

APPEAL -general  provisions,  1293-1323. 
to  court  of  appeals,  190^  191,  1324-1339. 
to  supreme  court  from  inferior  court,  1340-1345. 
to  the  general  tc^rm  from  chambers  or  special  term,  184^1855. 
from  nnal  determination  in  special  proceeding,  190, 198,  1366-1861. 
to  conrt  of  sessions,  m  certain  cases,  48. 
from,  removal  of  cause,  2^1. 
by  party  appearing,  as  i>oor  person,  466. 
from  judgment  on  frivolous  demurrer,  587. 
extension  of  time  for,  7W,  785. 
case  necessary  on,  993. 

from  order,  on  motion  for  new  trial  on  minutes,  990. 
from  judgment  in  action  for  dower ;  st^iy  of  execution,  etc  MIA. 
from  order  refusing  certiorari  or  habeas  corpus,  etc.  2058. 
in  certiorari  or  habeas  corpus  cases,  by  the  people,  2059. 
prisoner  to  be  admitted  tu  ball,  pending  an,  2060-2062.  * 

cnstody  of  prisoner  nol  bailed  pending  ;  recognizance,  etc.  9068, 
to  mandamas  procedditigs  ;  fetjiy  of  proceedings,  2087. 
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kPVEAL-aotUihited, 

rrom  filial  order  awarding  absolute  writ  of  prohibitioli,  I^IOL 

wben  certiorari  canuot  be  isancd  to  review  determiuation,  8128.. 

from  final  order  made  in  aummarj  proceedings,  2260. 

effect  of  »och  appeal  limited  in  certain  caae^^  2261, 

warrant  bow  stayed  on  appeal  in  snob  procMdings,  8868. 

wben  allowed  to  court  of  appeals,  2^61. 

restitution  by  appellate  court  in  i^ucb  proceeding  ;  damages,  8803. 

from  order,  or  judgment,  on  award  in  arbitration,  2861. 

from  order  made  in  supplementary  proceedings,  8433. 

from  district  court  of  New  York,  and  from  justices*  ooorts  of  AlbuiT  aad 

Troy.  8213. 
how  far  provisions  concerning,  affect    reTiew  of  proceedings  in  crimiiul 

canee,  8847. 

IPPBAL  FROM  JTJSTICB  OF  THB  FEACB-Jastice^s  Judgment  nyiewed  by 

appeal,  8044. 
who  may  appeal ;  to  what  court  appeal  to  be  taken,  804B. 
appeal ;  when  and  how  to  l>e  taken,  3046. 
service  of  notice  on  justice  ;  payment  of  costs  and  fee,  S047. 
service  of  notice  on  respondent,  8048. 
amendment,  wben  allowed,  8049. 
undertaking  to  stay  execution  on  judgment,  8060. 
stay  of  proceedings,  3051. 
proceedings  when  justice  is  dead,  etc.  3068. 
return,  3058. 

id.;  when  justice  has  gone  oat  of  office,  8054. 
farther  return  ;  return  how  compelled,  8056.  I 

wben  justice  is  dead,  etc.  3056.  I 

when  error  in  fact  is  alleged,  8057.  i 

lestitalion  on  reversal,  8058. 

setting  off  costs  and  recovery,  8059.  ; 

certain  sums  may  be  included  in  disbiirsementi,  3Q60L  i 

i'ndgment-roU  on,  3061.  ! 

tearing  of  appeal ;  dismissal  thereof,  8062.  I 

judgment  thereon,  8068.  ; 

when  D^w  trial  in  justice's  court  may  be  ordered,  8064.  { 

proceeuings  before  justice,  8065.  j 

for  a  new  trial  in  appellate  court ;  when  may  be  demanded,  8008. 

id.;  undertaking  to  be  given,  8069.  i 

id.;  offer  to  compromise  before  return,  8070. 
id.;  proceedings  m  appellate  court,  3071. 
id.;  offer  to  compromise  after  return,  3072. 
Id.;  amount  of  costs,  3073. 

in  proceedings  relative  to  strays,  eta.;  claim  to  surplus,  3095. 
id. ;  apiieal  from  order  on  demand  of  possession,  8102. 
id.;  stay  of  proceedings,  how  obtained,  8103. 
id.;  from  final  order  in  such  proceedings,  3104. 
id.;  stay  of  proceedings  and  delivery  of  possession,  etc.  8106. 
id.;  proceedings  on  affirmance,  8106. 

APPEAL  FROM  SURROGATE'S  COURT— from  order  on  motion  for  new  trial,  8648 
what  may  be  reviewed  on  appeal ;  when  decree  re?eraed,  2545. 
costs  of  appeal,  2589. 

from  order  oa  application  to  surrogate  for  additional  aUowaood,  ML 
when  party  may  appeal,  2568. 
when  person  not  a  party  may  appeal,  2569. 
to  what  court  it  may  be  taken,  2570. 
intermediate  order,  how  reviewed,  2571. 
time  to  appeal,  2578. 
who  must  be  made  parties,  8573. 

appeal,  bow  taken  ;  service  of  notice  of,  2674.  ' 

certain  provisions  of  chapter  12  made  applicable,  8575.  ^^ 

appenl  may  be  on  the  law  or  the  facts ;  case  to  be  made,  etc  8098^ 
security  to  perfect  appeal,  2577. 

id.;  where  decree  is  for  money  or  delivery  of  property,  etc  WSHt. ' 
security  to  stay  proceedings  in  case  of  commitment,  8579. 
amount  of  undertaking,  how  fixed,  2680. 
requisites  of  undertaking,  2581. 

decree  for  probate,  etc.,  how  far  suspended  by  appeal,  8C68. 
decree  revoking  probate,  etc.;  not  stayed,  2583. 
perfected  appeal  stays  proceedings  in  other  cases,  8684, 
appeal,  how  heard ;  proceedings  thereupon,  858ft. 
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APPEAL  FROM  SURROGATE'S  COVRT—continv^d, 
power  of  appellate  coar.  ;  furi-ner  testimony,  >!586. 
jodgment  or  order  npou  appoal,  SS567. 
award  of  11117  trial  upon  revergal  in  probate  cafefi  S588. 
in  proceeaings  to  dispose  of  real  property,  8768. 

APPEAL  IN  MARINE  COURT  OF  THE  CITY  OF  NSW  YORK.    (Sm  UAMom 

COUBT  OF  NlW  TOBK.) 

APPEALS,  COURT  OF,  190,  etc.,  1894,  etc 

APPEARANCE— by  defendant,  421. 
reqoisiteB  of  notice,  4:s;i. 
eifect  of  voluntary  general.  ^4. 
notice  may  demand  copy  of  complaint,  479. 

Supplementary  proceedings,  authorized  on  judgment  after  serTice,  8468L 
juriBdictioD  acquired  by,  in  sorrogate'6  court,  £474. 
of  party  in  surrogate's  court;  effect  thereof,  25a8. 
of  party  not  citea  on  probate  of  will.  261'. 

who  mMy  appear  on  hearing  of  petition  for  probate  of  heirship,  966S. 
who  may  appear  on  a^lication  for  admiuistration,  2666. 
in  jnstice^s  court ;  when  action  commenced  by,  S87G. 
id.;  parties  may  appear  in  person  or  by  attorney,  2886. 
id.;  guardian  ad  litem  for  infant  plaintiff,  2887. 
id.:  for  infant  defendant,  2888. 

id.;  when  constable,  etc.,  may  not  act  as  attorney,  2888. 
Id.;  authority  of  attorney  ;  how  proved,  2890. 
id.;  plaintiff  to  prove  his  case.  2891. 

id.;  defendant  may  offer  to  compromise  ;  proceedings  tbereoB, 
id.;  justice  to  wait  one  hour,  2893. 
id.;  of  plaintiff  required  after  notice  of  arrest  of  defendant,  S899. 

APPRAISERS-'Of  attached  vessei,  661. 

APPSOVAL— of  bond  or  undertaking,  586,  581, 813. 

ARBITRATION— limitations  of  actions  in  case  of,  411. 
subpcena  in,  854. 

when  submission  to,  cannot  be  made,  2365. 
what  controvertfiies  may  be  subinitted,  and  how,  2866. 
appointment  of  additional  arbitrator,  or  umpire,  2367. 
time  for  hearing ;  adjournment,  etc.  2368. 
arbitrators  to  be  sworn,  2369. 

attendance  of  witnesses,  etc.  2370.  ^^ 

arbitrators  to  meet ;  when  majority  may  award  ;  feet,  KfU 
award ;  to  be  authenticated,  etc.  2372. 
motion  to  confirm  award,  2373. 
id.;  to  vacate  award,  2374. 
id  ;  to  modify  or  correct  award,  2375. 
motions  ;  when  to  be  made  ;  notice  thereof,  8876. 
/  coets  on  vacating  award.  2377. 
iudgment  on  award  ;  when  and  how  entered,  costs,  2878. 
judgm6iit-rolt ;  docket  of  judgment,  2379. 
effect  of  judgment ;  how  enforced,  2380. 
apppeai  from  order  or  judgment  2381. 

effect  of  party's  death,  lunacy,  etc.;  proceedings  therenpoD,  S80L 
revocation  of  submission,  23ti3. 
liability  of  party  wlio  revolves,  for  fees,  etc.  2884. 
limitation  of  recovery  against  him,  2385. 
application  of  this  title,  2386. 

ABBB8T— arrest  pending  action,  548-601. 

in  what  cases  order  may  be  granted,  548-555. 

granting,  executing,  and  vacating  or  modifying,  556-5911 

discharging  defendant  on  bail  or  deposit ;  jiii8tificati<n,  578-Ml 

charging  and  discharging  bail,  591-601. 

on  Suuaay,  G. 

for  non-payment  of  costs,  15. 

id.:  of  money  on  contract,  16. 

custody  of  prisoner,  110. 

of  prisoner  going  to  jail,  119. 

prisoner  enntled  to  jail  liberties,  149. 

escape  and  sheriff's  liability,  168, 160. 

•f  sheriff,  by  coroner,  174-177. 
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ABXEST—coniintted. 

by  coroner,  where  sheriff  is  plaintiflf  179, 180. 
arret^t,  injauction  and  attachment,  together,  719. 
time  for  deciding  application  to  obtain  or  vacate,  790. 
preference  on  calendar,  791. 
exemption  of  witness  obeying  eubpoena,  860-865. 
cannot  be  et-anted  in  controversy  sabmitted,  1281. 
replevin  where  order  of,  granted  in  action  for  chattel,  1714. 
officer  of  unincorporated  association  exempt  from,  1931. 
in  action  to  charge  defenaants,  jointly  indebted,  not  served,  1940. 
of  person  usurping  office,  in  action  in  name  of  the  people,  1949. 
people,  pnji)lic  officer,  etc.,  not  required  to  give  security  on,  1990.    • 
of  person  having  custody  of  prisoner  about  being  removed,  2054-<3067. 
in  action  npon  judgment,  when  not  allowed,  2213. 
of  delinqnent,  on  warrant  to  collect  flue,  2296. 
warrant  for,  in  supplementary  proceedings,  2437-2439. 
undertaking  may  be  required  after,  of  judgment  debtor,  2440. 
application  of  certain  provisions  concerning,  8347. 

exemption  of  insolvent  debtor  from.    (See  Inbolyxnt  DkbtOb,  Bxemrio^   1 
FROM  Abbest,  etc.)  « 

ARREST  IN  COURT  OF  JUSTICE  OF  THE  PEACB-order  of,  granted,  8604. 
in  what  actions  defendant  may  be  arrested,  2895. 
upon  what  papers  order  may  be  granted,  2896. 
contents  of  order,  2897. 
duty  of  constable,  2898. 

retarn  ;  when  plaintiff  notified  mu.st  appear,  2899. 
constable  to  keep  defendant  in  custody,  2900. 
motion  to  discbarge  defendant  from  such  arrest,  2901. 
effect  of  defendant's  discharge  from,  2902. 
what  plaintiff  must  prove  to  obtain  judgment  after,  S903. 
privilege  from  arrest,  2904. 

undertaking  on  answer,  of  title,  after  order  of,  2952. 
when  defendant  must  be  discharged  from,  2964. 
of  defaulting  witness  before  justice  ;  fine,  etc.  2975. 

ARREST  IN  MARINE  COURT  OF  THE  CITY  OF  NEW  YORK ;  DISTRICT 
COURT  OF  NEW  YORK,  AND  JUSTICES'  COURTS  OF  ALBANY  AND 
TROY.    (See  Titles  of  those  Coubts.) 

ASSAULT  AND  BATTERY— limitations  of  actions,  384. 
justice  of  the  peace  has  no  jurisdiction  in  action  for,  2863. 
on  the  high  seas,  action  for,  in  N.  Y.  marine  court,  3177-^3187. 
action  for,  cannot  be  maintained  in  district  court  of  New  York,  8215. 
id.;  in  justices'  courts  of  Albany  and  Troy,  3223. 
is  included  in  term  "personal  injury  "  in  the  new  revisiod,  3343. 

ASSESSMENT.    (See  Tax.) 

ASSESSMENT  OF  DAMAGES— testimony  taken  by  commisBion,  881. 

by  jury,  1183-1184. 

on  judgment  by  default,  1213-1215. 

on  Injunction,  617-634. 

writ  of,  is  a  State  writ,  1991. 

by  relator,  on  trial  of  alternative  mandsmnB,  8088. 

writ  of,  defined  :  ad  quod  damnum,  2103. 

application  for  such  \vrit,  2104. 

when  applied  for  by  attorney-general  or  distrlct'attorney,  tlfft. 

^rit ;  to  whom  directed,  2*06. 

contents  of  such  writ,  2107. 

notice  of  execution  of  such  writ,  2108. 

Jnry,  how  procured,  for,  2109. 

jury  to  be  sworn,  2110. 

proceedings  of  jury  ;  discharge  of  jury  ;  inquisition,  8111. 

Motice  of  application  to  court  in  such  inquisition,  2112. 

court  may  set  aside  inquisition,  2113. 

order  on  confirming  inquisition,  2114. 

State  treasurer  to  pay  damages,  etc.,  to  governor,  2115. 

governor  to  pay  damages  into  court,  2116. 

investment  of  money  so  paid  in,  2117. 

now  such  money  obtained  by  clainMnt,  2118. 

writ  of.,  allowed  by  taking  of  lands  by  the  United  SUtea,  2118. 
ASSETS-  definition  of,  as  used  in  chapter  on  surrogates*  conrta,  8K14. 

order  or  decree  directing  paj'ment,  evidence  of,  §552. 
(8e«,  also,  Pebsonal  Pbopebtt.) 
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ASSIGNEE— official,  may  consent  to-dlechnrge  of  insolvent,  2158.  

official,  of  criminnl  imprisoned  to  file  eecnrity  for  costs,  when,  8S68,  WO. 

official,  security  for  costs  when  required  by,  3271. 

of  insolvent  debtor,  action  upon  *)ond  of.    (See  OvnciAL  Bond.) 

ASSIGNMENT— of  judgment  to  be  noted,  etc.  1)^62-1263. 
of  dower  is  bar  to  action  for  dower,  1604. 
of  cause  of  action  ;  effect  of,  1909. 
judgment,  when  transferable,  1912. 
Avhat  causes  of  action  transferable  by,  1910, 1911. 

after  filing  petition  for  voluntary  dissolution  of  corporation,  is  void,  8480. 
(See,  also,  Insolvent  Dbbtob  ;  Judoubnt  Debtor.) 

ASSIZE— writ  of,  abolished,  1687. 

ASSOCIATION— action  by  or  against  unincorporated,  1919. 
what  is  deemed  an,  for  this  purpose,  1919. 
proceedings  in  case  of  deatb,  etc.,  of  member  of,  1920. 
officer  cannot  be  arrested  in  such  action,  1921. 
effect  of  judgment ;  execntion  thereupon,  1921. 
Rubseqnent  action  against  members  of,  1922. 
certain  sections  permissive  ;  statute  of  limitations,  1923. 
when  objection  of  misnomer,  etc.,  not  available,  1924. 
action  against,  engaged  in  transportation,  etc.  1945. 
consent  of,  to  discharge  of  insolvent,  2154. 

ATTACHMENT  FOR  CONTEMPT.  (See  Contempt  ;  Shebipf  ;  Jubor  ;  WiTntu.) 

ATTACHMENT  OF  PROPERTY— in  what  cases  granted  ;  and  proceedings  upon 

granting,  635-642. 
executing  the  warrant,  644-681. 
vacating  or  modifying  ;  discharging,  682-696. 

effect  of  two  or  more  warrants  against  same  defendant,  697,  705, 1407. 
proceedings  after  judgment ;  rights  of  parties  ;  duties  of  the  sheriff,  706-718. 
exempt  property,  1389-1404. 
attachment,  arrest  and  injunction,  together,  719. 
application,  how  soon  decided,  720. 
proof  of  levy,  etc.,  on  applying  for  judgment,  1217. 
not  granted  in  controversy  submitted,  1281. 
levy  not  to  be  discharged  on  appeal,  1311. 
execution,  after  warrant  has  issued,  1370. 
preference  of,  over^executions,  etc.  1407,  1408. 
when  warrant  of.  vacated  or  auniilled,  1415. 
action  against  officer  ;  rights  of  indemnitors,  1491-1427. 
action  cannot  be  maintained  to  recover  chattel,  when,  1690,  2919. 
provisions  concerning,  applicable  to  foreclosure  of  chattel  lien,  1788, 174©. 
m  action  to  charge  dcfendanta  jointly  indebted  not  served,  1940. 
peoDle,  public  oflacer,  etc.,  not  required  to  give  security,  19130. 
additional  allowance  in  action  whin  warrant  of,  has  issued,  3252,  .3254. 
when  warrant  is  said  to  be  "annulled,"  3:W3. 
application  of  certain  provisions  concerning,  3347. 

ATTACHMENT  OF  PROPERTY  IN  JUSTICE'S  COURT— when  granted,  Stm, 
what  must  be  shown  to  procure  a  warrant,  2906. 
warrant ;  form  and  contents  thereof,  2907. 
undertaking,  2906. 
warrant ;  bow  executed,  2909. 

sefyice  of  summons  and  warrant  upon  defendant,  2910. 
undertaking  by  defendant ;  re-delivery  thereupon,  2911. 
claim  by  third  person,  bond  and  delivery  thereupon,  2912. 
action  on  bond,  2913. 

when  defendant  may  prosecute  bond,  2914. 
reti^m  of  attachment,  2915. 
motion  to  vacate  or  modify  warrant,  2916. 
effect  of  vacating  warrant,  2917. 

proceedings  when  summons  not  personally  served,  2918. 
title  of  purchaser  at  sale,  not  affected  by  restitution  on  reversal,  8058. 

ATTACHMENT  OF  PROPERTY  IN  MARINE  COURT  OF  THE  CITT  OF 
NEW  YORK ;  DISTRICT  COURT  OF  NEW  YORK ;  AND  JUSTICES' 
COURTS  OF  ALBANY  AND  TROY.    (See  Titles  of  those  Coukts.) 

ATTACHMENT  OF  THE  PERSON— for  contempt.    (See  Contempt.) 
judgment  for  costs  may  be  collected  by,  against  director,  etc.  1987. 
may  be  issued  for  disobedience  of  certiorari,  etc.  2028. 
power  of  county  may  be  called  out  to  execute,  2030. 
of  defaulting  witnsss,  in  jnstiee's  seurt,  2971-297S. 


xii  INDEX  [Be/ei-ences  are 

ATTORNET— or  offlcer,  process  to  be  subscribed  or  indorsed  with  name  of,  M. 
parties  may  appear  in  person,  or  by,  55. 
death  or  disability  of  ;  proceedings  thereupon,  65. 
must  subfeicribe  summons,  417. 
to  subscribe  notice  of  appearance,  answer,  etc.  421. 
for  plaintiff,  may  limit  time  for  service  of  summons,  425. 
to  be  assigned  to  prosecute  or  defend  for  poor  person,  460,  465. 
of  poor  pen>on.  cost  to  be  paid  to,  467. 

appearini^  for  two  or  more  defendants  to  receive  one  copy  complaint,  47V. 
to  subscribe  pleading,  520. 
verification  of  pleading,  by,  when  allowed,  525. 
id.;  copy  of  account,  by,  531. 

to  subscribe  order  of  arrest  and  may  limit  time  for  its  execution,  561. 
must  subscribe  warrant  of  attachment,  641. 
service  of  papers  on,  how  made.    (See  Servicb.) 
when  to  be  served  with  papers,  instead  of  party,  799. 
may  execute  satisfaction-piece  of  judgment  within  two  vears,  1260. 
for  plaintiff  in   ejectment  may    be  compelled   to   produce  authority  to  ftp- 

pear,  1512-1514. 
to  attend  judge  or  referee  on  view  of  property,  in  action  for  waste,  1659. 
parties  to  proceeding  instituted  by  State  writ  may  appear  by,  1995. 
surrogate  not  be  connsel  or  attorney,  etc.  2495. 

constable,  law  partner,  or  cleric  of  justice,  cannot  act  as  attorney,  2889. 
authority  of,  to  act,  how  proved  in  such  action,  2890. 
may  make  affidavit  in  action  for  chattel  in  justice's  court,  2929. 
interested  in  recovery  for  Sfrvices,  not  liable  for  costs,  8247. 
liability  of,  fur  costs,  when,  3278. 
not  entitled  to  witness  fee,  when  attending  in  behalf  of  client,  8288. 

A.TTORNEY-GENIRA.L— may  bring  action  for  penalty,  given  to  prosecutor ;  llnf' 

tations.  887. 

(See,  also.  Attornvys  and  Counsellors.) 
to  be  served  with  summons,  in  partition,  1594. 
may  bring  action  against  directors,  etc.,  of  corporation,  1788. 
may  bring  action  to  dissolveixorporation,  1786. 
must  bring  action  to  annul  coloration,  when,  1797, 1796. 
when,  must  bring  action  against  corporation,  1808. 
may  bring  action  against  usurper  of  oflice,  etc.  1948. 
proceedings  in  such  action  ;  trial,  etc.  1949.  1950. 
assumption  of  office  by  person  entitled,  1951. 
proceedings  to  compel  delivery  of  books,  etc.  1952. 
damages  now  recovered  In  action  brought  by,  1953. 
action  may  be  brought  by,  against  several  claimants  to  office,  1954. 
injunction  against  persons  illegally  acting  as  corporation,  1955. 
final  judgment  in  action  for  usurping  office,  etc.  i956. 
may  bring  action  to  vacate  letters-patent,  when,  1957. 
trial  of  such  action  ;  juds^ment-roll,  etc.  1958-1960. 
mn^  have  notice  of  application  for  di»position  of  proceeds  of  action  for  eOD- 

verslou  of  imblic  fundi?,  T975. 
must  bring  sncn  action,  1976. 

ejectment  suit  for  real  property  escheated  or  forfeited,  1977. 
notice  of  ol;.*ect  of  such  action  t^  be  piiblinhed,  1978. 
must  report  recoveries  to  commissioners  of  land  office,  1981. 
must  bring  action  for  personal  property  forfeited  for  treason,  1982. 
entitled  to  special  compensation  wnere  relator  joined  with  people,  1968. 
may  apply  for  State  writ  in  action  by  people,  1993. 
payment  of  fees  not  required  on  habeas  corpus,  2(X)2. 
advice  of  connsel  need  not  be  sworn  to,  in  habeas  corpus,  2012. 
appeal  in  habeas  corpas  and  certiorari,  in  name  of  people,  2060. 
application  for  writ  of  assessment  of  damages,  2105. 
undertaking  in  contempt  when  prosecuted  l)y,  2290. 
action  against  sheriff  for  taking  insufficient  nndertaking,  2291. 
searches  m  certain  public  offices  to  be  made  without  fee,  8290. 

A.TT0BNBT8  AND  COUNSELLORS— attorneys  and  counsellors  at  law,  admiielM 
and  regulation  of,  55-81,  193. 
punished  for  misconduct,  14. 

disqualification  of  jndgc,  judge  s  partner  or  clerk,  io  act  as,  49,  60l 
residing  in  adjoining  States,  00 
compensation,  66. 
removal  or  iuspcuMon,  67-C9. 


r 


to  the  Seetiotu.  ]  INDEX.  kfit 

ATTORNEYS  AND  COUNSBLLORS-^onttniiirf. 
ceriain  acts  prohibited ;  buying  claims,  etc.  70-80. 
pjnvilege  from  arrest,  6((5. 
as  witness,  835. 

AUTHORITY— evidence  of,  to  appear  for  plaintiflE,  1512-1614. 
or  ofllcer  or  court  to  acft  as  surrogate,  2487. 
order  of  court  at  genera]  term  for  tliat  purpose,  2488. 
how  such  authority  is  superseded,  2489. 

letters  testamentary,  etc.,  conclusive  evidence  of,  2591.  

of  attorney,  to  act  in  action  before  justice  of  the  peace,  28901 

AWARD.    (See  Abbitration.) 


BAIL—fictitions,  14. 
justification  of,  160. 

custody  of  persons  surrendered  in  exoneration,  110. 
effect  of  surrender,  276,  846. 
motion  to  reduce,  667. 
discharge  from  arrest,  on  bail,  573-690. 
charging  and  discharging  bail,  591-601. 
of  prisoner  hold  on  irregular  commitment  in  habeas  corpus, 
when  such  prisoner  mav  be  committed  to  another  officer,  2086. 
rertiorari  may  be  issued  on  application  for  habeas  corpus,  2041. 
on  certiorari,  when  and  how  ordered  ;  how  taken,  2045,  2046. 
discharge  of  prisoner  after,  therein,  2J047. 
order  directing  discharge  upon  giving,  2048. 
prisoner  who  appeals  must  be  admitted  to  bail,  2060-2002. 
custody  of  prisoner  until  he  giyes  such,  2063. 
recognizance  when  valid  for  ah  adjournment,  etc.  2064. 
in  N.  Y.  marine  court,  3168. 

(See  Titles  of  those  Courts.) 

BAILEB— of  debtor,  examined  in  supplementary  proceedings,  2441-2450. 

as  to  foreclosure,  of  lien  of,  upon  chattel.    (See  Action  to  FOBSOLOfl  ham 
UPON  A  Chattel.) 

BANKRUPT— judgment  against,  how  discharged,  1268. 
tenant  summary  proceedings  to  remove  him.  2231. 
may  be  required  to  file  security  for  costs,  8269. 

BASTARDY— action  on,  bond  may  be  brought  in  district  court  of  N.  Y.  8215.     , 

BAWDY  HOUSE~is  ground  for  summary  proceedings,  2231. 

notice  to  be  served  upon  landlord  ;  petition  in  summary  proceedings,  2287. 

BILL  OF  EXCHANGE.    (See  Pbomibsobt  Note.) 

BILL  OF  PARTICULARS,  531. 

BOARD— as  to  mandamus  or  certiorari  to.    (See  Cbbtiobau  ;   Cobfobatioh  ; 

Mandahus.)  • 

BOARD  OR  COMMITTEE— may  administer  oaths,  843. 
Bubpcsna,  how  issued  and  served,  854. 

BOARDING-HOUSE  KEEPBRr-as  to  foreclosure  of  lien  of,  upon  chatttl.    (fim 
Action  to  fobbolose  Lien  upon  a  Chattel.) 

BODY—''  body  or  officer"  in  certiorari,  what  to  include,  2146. 

BOND— action  upon  a  penal,  1915. 

of  committee  of  lunatic,  for  sale  of  real  estate,  2861. 

of  guardiun  of  infant  in  such  a  proceeding,  2362. 

how  such  bonds  prosecuted,  2353. 

to  prevent  decree  for  discovery  of  property.  2713. 

may  be  required  by  decree  for  payment  or  legacy,  2719. 

of  purchaser  at  sale  of  land  contract,  2780,  2781. 

of  third  person  on  claim  to  property  attached,  2912. 

action  on  such  bond ;  judgment  thereon,  2913. 

when  defendant  may  prosecute  such,  2914. 

notice  of  justification  of  sureties  in  N.  Y.  marine  court,  3161. 

for  bond  of  officer,  and  action  upon  official  bond.    (See  OrnoiAL  BotfBu) 

for  costs.    (See  Cobtb.) 

BOND  OR  UNDBRTAEINO— gtntral  regulations  rtspecting  bonds  and  nn4trtak^ 
iBgt,  720,  710, 210-411  


BOND  FOB  JAIL  LIBERTIBS— resnlated  in  ietall,  145-150. 
action  apon,  160-171. 
coroner  may  take  from  sheriff,  174-177. 

{^iyen  by  sheriff,  coroner  may  prosecnte  or  assiig^,  178.  j 

d.;  person  arrested  in  action  bronght  by  aheriflj  ISO. 

BOOKS  AND  PAPERS— as  evidence,  942-856. 
discovery  and  inspection  of,  808-809. 
of  foreign  corporation,  9*^,  etc. 
sabpcena  duces  tecum,  86t>-868. 

what  books  to  be  kept  by  surrogate  ;  index,  etc  iM96, 9tf9. 
to  be  preserved,  2500. 

discovery  of.  provisions  relative  to,  in  surrogates'  courts,  2688. 
to  be  deposited  with  town  or  city  clerk,  etc.  8144. 
certificate  as  to  judgments  in  docket-book  so  deposited,  8145. 
must  be  demanded  by  snch  clerk,  after  death  of  justice,  8146. 
delivery  of  such,  how  compelled,  3147. 

transfer  of,  from  mayor's  court  of  Hudson,  recorders'  coatts  of  TJtfca  tad 
Oswego,  to  supreme  court,  8197. 

BRBACH  OP  PROMISE— to  marry  :  cause  of  action  for,  not  Iraneferable,  19:0. 
id.;  cannot  be  brought  in  justice's  court,  2861. 
id.;  as  to  district  court  of  New  York,  8215. 
id.;  as  to  justices'  courts  of  Albany  and  Troy,  8223. 

BBIBERY— with  reference  to  jurors,  1122, 1123, 1158, 1198. 

BROOKLYN— application  in  summary  proceedings  may  be  made  to  police  Joi- 

tice,  2234. 

BROOKLYN  CITY  COtFRT-«  court  of  record.  2. 
stenographer's  fees,  8311. 
judges  to  fix  number  of  attendants,  95. 
appeal  to  court  of  appeals,  191. 
jurisdiction  and  general  regulations,  288-*f6&>61S. 
application  for  change  of  name  may  be  made  to,  2411. 
is  included  among  superior  city  courts,  8348. 
clerk  of,  must  account  for  and  pay  over  fines  and  fees,  8284. 

BROOKLYN,  JUSTICE  OF  THE  PEAOS  IN— justice  in  sixth  diafarict  mmrl  b«  ii 

attorney,  3116. 
justices'  juri!«diction  in  Brookljrn,  3117. 

to  receive  salaries  in  lieu  of  fees  ;  pav  over  fees  monthly,  8118. 
clerk  ;  how  appointed  ;  salary  ;  bond,  8119. 
duties  of  clerk,  3120. 

common  council  to  designate  attendants,  etc.  8125. 
copy  of  complaint  served,  with  summons  ;  proceedings  thereupon,  8128. 
jury  trial  3  when  and  how  demanded,  3127. 
setting  aside  default,  etc.  ^128. 
additional  costs  upon  recovery  of  $100.  8129. 
id.;  where  defendant  recovers  judgment,  8180. 
costs  in  actions  by  worknig  women,  8131. 
costs  upon  adjournment,  8132. 
application  of  otuer  provisions.    Holding  court  open,  8188. 

BUFFALO,  SUPERIOR  COURT--a  court  of  record,  2. 

stenographer's  fees,  3311. 
judge  may  make  orders  in  supreme  court,  240. 
proceedings  may  be  continued  before  another  Judge,  278l 
general  provisions  as  to,  293-306. 
Jurisdiction  of,  263,  264,  265,  292,  293. 

of  certain  actions  discoutinned  in  justice's  coart,lB94.  ^__ 

application  for  habeas  corpus  or  certiorari  made  to  jnd|^,  2817» -40181 
id.;  when  wiit  must  be  granted  ;  penalty  for  refusing,  9020. 
when  such  writ  may  be  granted  in  another  county,  2003. 
when  snch  writ  to  issue  without  appncatiou,  2025. 
proceedings  on  return  of  writ  of  habeas  corpus,- 2031. 
warrant  to  bring  up  prisoner  about  being  removed,  2054. 
application  for  change  of  name  may  be  made  to,  24]1, 
when  new  aciion  must  be  brought  in,  2953.    . 
appeal  from  judgment  of  justice  of  tne  peace,  8045. 
such  appeal,  vvheu  must  be  heard  at  general  term,  3068. 
Is  included  among  superior  city  courts,  3343. 
provisions  as  to  trial  jurors  apply  to  trial  of  indictment,  latc  88lf. 
(^,  also,  BvruuoB  Citt  Coyhts.)  '  ' 
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CALENDAR— printed,  19,  20. 

calendar  practice  m  New  York  city,  794,  795,  977. 
preferences,  978,  789-795. 

CANADA— will  of  personal  property  in,  when  may  be  proved  here,  9811,  9618. 

CASK— settlement  by  judge  out  of  office,  25. 

in  caase  tried  at  certain  circuits  in  N.  Y.  286. 

on  appeal,  or  motion  for  new  trial,  when  necessary  ;  bow  made  and  settled,  99T. 
when  appeal,  etc..  may  he  heard  without  casoi,  998. 

required  on  appeal  from  order,  as  to  new  trial  on  minutes,  999.  * 

a  preparation  and  settlement  of,  not  a  stay  on  judgment,  1005. 
statement  of  exceptions  in,  no  prejudice  to  motion  for  now  trial,  1006. 
submission  of  controversy  without  action,  1279,  1-280. 
when  required  on  appeal  to  court  of  appeals,  etc.  1889. 
•   on  appeal  from  surrogate's  conit,  2576. 
amount  of  costs  lor  making  and  serving,. 3251. 

CAUSES  OF  ACTION-ioJndcr  of,  484. 

what  mny  be  joined  in,  against  executor,  etc.  1815. 

civil  and  criminal  prosecution  not  merged,  1899. 

effect  of  transfer  of,  1009. 

what  causes  of  action  may  be  transferred,  1910,  1911. 

how  far  assignment  of  judgment  transfers  the,  1912. 

joinder  of  several,  against  same  person,  in  favor  of  people,  1968. 

consolidation  of  actions  agninst  different  parties  for  same,  1968. 

what  may  be  joined  in  jni:<tice*s  court,  2937. 

CK3T1FICATE— to  be  used  as  evidence,  957-959. 
when  most  be  under  seal,  958,  959. 

CBRTIOBABI,  TO   INQUIRE    INTO    CAUSE    OF    DETENTION— ta  m 
writ,  1991. 
person  served  with,  must  obey  writ ;  fees  to  be  paid,  2005. 
who  entitled  to  prosecute  this  writ,  2015. 
when  the  writ  will  not  be  allowed,  2016. 
application  for  writ ;  how  and  to  whom  made,  2017. 
application  in  another  county ;  proof  required,  2018. 
contents  of  petition  for  such  wnt,  2019. 
when  writ  must  be  granted  ;  penalty  for  refusing,  2020. 
form  of  such  writ,  2022. 

when  writ  returnable  before  another  judge,  2023. 
writ  must  be  obeyed,  etc.  2024. 
wfien  writ  to  issue  without  application,  2026. 
return  to  writ ;  its  contents,  2026. 
proceedings  on  disobedience  of  writ,  2028. 
id.;  precept  to  bring  up  prisoner,  2029. 
id.;  power  of  county  mav  be  called,  2030. 
when  prisoner  to  be  discharged  in  civil  cases,  2033. 
legality  of  certain  mundatei*,  not  to  be  inquired  into,  9u9t. 
notice  of  hearing  for  discharge  of  prisoner,  whengiven,  9088. 
when  to  issue  .on  application  for  habeas  corpus,  2041. 

fjroceedings  upon  return  of  writ,  2042. 
d.;  when  discharge  to  be  granted  ;  when  proceedings  to  cease,  90tt. 
when  does  not  prevent  habeas  corpus,  and  vice  versa,  2044. 
bj^il  on,  wUen  and  how  ordered,  204'6. 
id.;  by  whom  and  how  taken,  2046. 
discharge  of  prisoner  bailed,  2047-2049. 
when  such  prisoner  may  and  may  not  be  re-imprisoned,  20S0. 
penalty  for  viol,dtion  of  last  preceding  provision,  2031. 
id.;  for  concealing,  etc.,  prisoner  for  purpose  of  avoiding  writ,  806S, 
id.;  for  aiding,  etc.,  in  such  concealment,  etc.  2053. 
warrant  to  bnug  up  prisoner  about  to  be  removed,  etc.  2054. 
when  offender  in  such  case  to  be  arrested,  2055. 
execution  of  such  warrant ;  proceedings  to  relieve  prisoner,  2056. 
id. :  proceedings  to  punish  offender,  2057. 
penalty  of  refusing  copy  of  process,  2065. 

fIBRTIORARI  TO  REVIEW— is  a  State  writ,  1901. 

person  served  with,  mus«L  obey  writ ;  fees  paid  or  tendered,  2005. 

cases  where  such  writ  may  issue,  2120. 

cases  where  it  cannot  issue,  2121,  2122. 

WJl^O  to  Issue  from  supreme  court  or  sujperior  city  court,  2199? 
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CIRTIORARI  TO  REVIEW-con«ntt«f. 

when  from  any  other  conrt,  2124. 

limitation  of  time  for  review,  2135. 

Id.;  in  case  of  dleability,  2126. 

application  for  writ ;  wliere  and  how  made,  2U7. 

when  notice  is  necessary  ;  eervice  thereof,  2128. 

to  whom  writ  directed,  2129. 

mode  of  service  of  writ,  2180. 

6tay  of  proceedings  on  issaing  of,  2181. 

when  and  where  writ  of,  retnmable,  2132. 

enbeeqaent  proceedings  as  in  Hn  action,  2188. 
•      return  to ;  when  and  how  made,  2134. 

id.;  how  compelled  ;  fees  for  making,  2186. 

id.;  after  term  of  office  expired,  2136. 

when  third  person  may  be  brought  in,  2187. 

hearing  npon  retarn  to,  2138. 

id.;  upon  affidavits,  2139. 

aaestions  to  be  determined  upon  the  hearing,  ete,  tl40L 
nal  order  upon  the  hearing  on  return  of,  2141. 
restitution  may  be  awarded,  2142. 
entry  and  enrollment  of  final  order,  2144. 
effect  thereof.  2145. 

"  body  or  officei\"  and  "determination,"  what  to  include,  2148. 
application  of  foregoing  provisions  to  certain  cases,  2147. 
id.;  to  civil  cases  only,  2148. 

CHALLENGE— of  juror,  1166-1180. 

CHANGE— of  name.    (See  Naioe.) 

CHATTEL—action  for  a.    (See  Action  roE  a  Chattel.) 

action  to  foreclose  lien  upou  a.    (See  Action  to  roBSCLOBi  Lisx  uvmi  A 
Chattel.) 

CHILD— property  of  criminal  may  be  applied  to  support  of,  2228. 
temporary  administrator  of  absentee  may  provide  for,  2677. 
born  after  will  may  petition  for  executor^s  account,  2726. 
(See,  also.  Issue.) 

CIRCUIT  COURT.    (See  Court.) 

trial  in,  on  reversal  of  decree  of  surrogate's  court,  2588. 

courts  of  record,  2. 

seal  kept  by  coanty  clerk,  27. 

regulations  as  to.  232-243. 

issues  of  fact  aud  law  to  be  tried  in,  976. 

CITATION,  IN  SURROGATE'S  COURT— jurisditc;»4»  iiiquired  by,  M74. 

surrogate  inny  isnue,  in  court  or  out  of  court,  2481. 

return  of  a,  definition  of,  as  u^ed  in  surrogates^  courts,  2C14. 

how  executed  and  returnable,  2515. 

proceedings  to  be  commenced  by,  2516. 

must  be  served  withiu  pixty  dayi<>,  etc.,  when,  2517. 

to  a  class  ;  where  Home  are  unknown,  2518. 

id. ;  contents  of,  2519. 

id.;  service  of,  pcrtionally,  by  publication,  etc.  2520. 

who  to  be  cited  on  petition  lor  probate  of  will,  2615. 

contents  of  such,  2016. 

persons  not  cited  may  iippear,  2617. 

publication  of,  when  county  newspaper  refuses,  3293. 

affidavit  of  such  puolicatiuii ;  wiiat  to  state,  3294. 

(B«e,  also.  Executor  and  Acmini^^trator  ;   Trustsi,  TitTAjnarrABT ; 

GUARUL^N.) 

CITY— action  for  cntting.  etc.,  trees  ;  damages  therein,  1667, 1868. 
venire  for  trial  between  town  and,  before  justice,  2992. 

action  to  recover  for  convert>lon  of  public  fnnds,  etc.    (See  Puiuo   FoxM ; 
Public  OmcER.) 

CITY  COURT  OF  BROOKLYN.    (See  Bbookltn,  Cwt  Covbt.) 

CITY  COURT  OF  NEW  YORK.    (See  Marine  Court  or  Nbw  York) 
a  superior  city  court,  191. 

CIVTL-civil  action  defined.  3337. 

action,  only  one  form  of  allowed,  3339. 

prisoner,  discharge  of,  etc.    (See  Insqltent  Debtor,  Exemption  from  A»- 
liEST,  etc.) 
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CLAIM  TO  REAL  PROPERTY— action  to  compel  determination  of,  wito  Bl^ 

maintain,  1638. 
id.;- complaint  in,  1639. 

id.;  proceedings  when  plaintifT?  title  is  denied  by  answer,  1040. 
id.;  answer  may  plead  title,  1641. 
id.;  proceedings  same  as  in  ejectment,  1642. 
id.;  proccedmgs  where  defendant  claims  in  reversion,  1643. 
id.;  judgment  awarding  defendant  possession  in,  1044. 
id.;  nnal  judgment  for  plamtill,  1645. 
id.;  effect  of  flual  judgment  k),  1646. 
id.;  proceedings  for  new  trial  same  us  in  ejectment,  1646. 
id.;  to  determme  widow's  claim  to  dower,  1647. 
id.;  proceedings  in,  where  pjaintiff  admits  her  claim,  1648. 
Id.;  where  defendant's  claim  denied,  1640. 
id. ;  may  be  maintained  by  or  against  corporation,  1660. 

CLAIM  OF  TITLE— by  third  person,  to  property  seized,  106, 109. 
to  attached  vessel.  660-678. 
to  real  property,  36^>376. 

CLERGYMAN— privilege  as  witness,  838. 

CLBRK— pTinishment  for  misconduct,  14. 

writs,  process,  etc.,  to  be  filed  with,  23,  816. 

or  deputy-clerk,  etc.,  not  to  practice  in  his  own  conrt,  01. 

must  act  as  guardian  ad  litem,  472.  \ 

oaths  taken  oe  fore,  842.  « 

duties  as  to  commissions,  904-907. 

certified  copies  of  records  evidence,  933. 

mast  search  and  certify,  961. 

to  deliver  papers  when  place  of  trial  changed,  988. 

to  enter  judgment  by  default,  1212. 

amount  how  as^es^ed  by,  1313. 

to  keep  judgment -book.  etc.  1236. 

to  file,  endorse,  etc.,  judgment-roll,  1237-1239. 

notice  of  pendency  of  action,  in  foreclosure,  1631. 

to  make  entry  in  docket  of  judgment  against  joint  debtors,  whers  8<MM  IM 

not  served,  1936. 
must  make  entry  in  docket  on  satisfaction  of  judgment,  1943. 
mast  make  schedule  of  fines  imposed,  when,  etc.  2293. 
must  issue  warrant  to  collect  tine,  etc.  2294,  2295. 
in  surrogate's  ofiice  ;  appointment  of  ;  compensation,  2506. 
of  surrogate's  court ;  how  appointed  ;  powers',  2509. 
surrogate  liable  for  acts  of  clrik  of  court,  ij510. 
not  to  act  as  appraiser  in  surrogate's  court,  2.)11. 
of  surrogate's  court  must  furnish  transcript  of  decree,  2553. 
id.;  may  issue  execution  to  enforce  decree.  2554. 
of  justice  may  not  act  as  attorney  before  justice,  2889. 
when  service  ol'  notice  of  appeal  made  by  leaving  same  with,  8048. 

Jmdertaliiiig  on  appeal  may  be  served  on  clrrk,  3051. 
d.:  when  may  be  tiled  with  clerk  of  appellate  court,  3052. 
of  jaetice  of  the  peace  in  Brooklyn  ;  appointment,  etc.  3119. 
id.;  duties,  3120. 

of  city  or  town,  books  and  papers  to  be  deposited  with.  8144-3148. 
of  mayor's  court  oT  Hudson,  and  recorders^  courts  of  Utica  and  Osweg*,  SIML 
of  district  court  of  New  York,  issue  of  execution  by,  3220. 
costs  must  he  taxed  hy,  32(j2. 
review  of  taxation  of  costs  by,  3265. 
doty  of.  in  taxin<;  co^ts,  3266. 

of  court  muBt  perform  service  wif.liont  fee,  except,  etc.  8280. 
of  court  of  appeals*  to  account  for  and  pay  over  fees,  8283. 
of  courts  in  New  York  and  Brooklyn  to  account  for  fees,  8284. 
certain  State  oflicers  may  order  searches  of,  without  fee,  8290. 
definition  of,  3343. 

(See  County  Cliiik  ;  Fees.) 

JODE  OF  CIVIL  PROCEDURE— title  of  this  act,  3344. 
rule  of  strict  construction  not  ai^plicable  thereto,  8846. 
puni»nment  for  crimes  and  misdemeanors  ttiereonder,  3346. 
application  of  portions  of,  regulated  ;  when  old  law  governs,  8847--m0i 
effect  of,  to  jurors,  etc.;  in  criminal  causes,  8350. 
id.;  concerning  grand  jurors,  8351. 
does  not  affect  proceedings  rigbtfaliy  taken  in  action,  etcjUOS. 


CODB  09  CIVIL  PtiOCEDVI^K-^eonanued. 

effect  of,  npon  ai>poiiitmeiit  of  terms,  etc.  8393. 

id.;  upon  officers  and  offices,  3354. 

when  lo  take  effect ;  when  deemed  passed,  8955,  8856. 

COLLBCTORS— provisions  concerning  prior  temporarj  administraton  and  ooUct 
tors,  3688. 

COMMISSION— to  examine  witness,  on  written  interrogatories,  887-^8BII.  ^ 

id.;  on  oral  questions,  898,  895. 
open,  when  to  issue,  894,  895. 
npon  consent,  wtien  to  i»»ue,  906. 
from  foreign  court,  to  examine  witness,  91S. 
to  discover  death  of  life-tenant,  S311. 
general  provisions  rttppectiug  eiuch,  8313.  .    ' 

petitioner  to  give  notice  of  execution  of  such,  2813. 
execution  of  such  commission,  2SJ4. 
return  to  such  commission  what  to  state,  2814. 
proceedings  on  return  of,  in  such  proceedings,  2315. 
certain  provisions  relative  to,  apply  to  surrogates^  coarts,  8688. 
to  take  tentimony  issued  from  N.  Y.  marine  court,  8171. 

amount  of  costs  for  drawing  interrogutories  to  be  annexed,  8951.   

bv  justice  of  the  peace  ;  to  examine  witness  upon  interrogatories,  SMB. 

id.;  orally  ;  copy  of  section  900  to  be  annexed,  8981. 

id. ;  when  and  now  granted,'  8988. 

id.;  adjournment,  2983. 

id.;  execution  and  return  of  commission,  2984. 

id.;  receipt  rbereof  by  justice,  29%. 

id.;  when  deposition  evidence  ;  when  taken  orally,  8966. 

id. ;  powers  of  commissioners,  2987. 

CX)MMISSIONER  OF  HIQHWATS.    (See  OrEBSESB  op  Hiobwats.) 

COMMISSIONER  OF  JURORS,  1027-1199. 

COMMISSIONERS  OF  THE  LAND  OFFICE—entry  to  be  made,  on  T»catinglettsr» 
patent,  etc.  1959. 
transcript  of  such  entry  to  be  sent  to  connty  clerk,  1960. 
attorney-general  to  report,  escheats,  1981. 

COMMITTEE.    (S  e  Boabd.) 

COMMITTEE  FOR  LUNATIC,  IDIOT,  OR  HABITUAL  DRUNKARD--apjMta» 
i^'  mentof,  8328. 

jurisdiction  and  dnty  of  court  in  such  proceeding,  2320,  8821. 

application  for  such  committee  :  by  whom  made,  8883. 

duty  of  certain  officers  to  apply  for  such,  2324. 

petition  for  such ;  proceedings  on  presentation  thereof,  83S6. 

when  foreign  committee  may  be  appointed,  2326. 

order  for  commission  or  for  trial  by  jury  or  court,  2327. 

contents  of  such  commission,  2328. 

commissioners  to  be  sworn ;  vacancies,  how  fllled,  2329. 

jury  to  be  procured  ;  proceedings  thereupon,  2330. 

prcfcecdings  upon  the  nearing  before  such  commission,  8881. 

return  of  in^quisition  and  commis.sion,  233*2. 

expenses  of  commission  ;  pay  of  jurors,  etc.  2833. 

proceedings  upon  trial  by  jury  in  court,  2334. 

subject  of  inquiry  in  cases  of  lunaoy,  2835. 

proceedings  upon  verdict  on  return  of  commission,  8336. 

security  must  be  required  of  ;  provisions  cuucerning,  8887. 

compensation  of  sncn,  2338. 

is  nndor  control  of  court ;  limitation  of  powers,  8889. 

of  properly  may  maintain  actions,  etc.  2340. 

id.;  to  file  inventory  and  account,  2341. 

id.;  compelled  to  file  same  or  render  additional  account,  834S. 

how  discnarged,  and  property  restored,  234:i. 

proceedings  m  cu^^e  of  deutb  of  lunatic,  etc.  2344. 

application  tor  sale,  etc.,  of  real  estate  of  lunatic,  etc.  8818. 

id.;  by  whom  made;  pctiiion,  SJ349,  2350. 

boud  of,  on  Huch  application.  2351. 

id.;  how  prosecuted,  2353. 

agreement  fur  such  sale  :  final  order  ;  conveyance,  8366. 

report  of  such  sale,  etc.  2350. 

s««Brity  for  c«sts  when  required  in  action  by,  8871. 
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COMMITMENT- -to  jail,  of  person  disobey Ing  certiorari,  etc.  90i&. 
proceediues  in  habeas  corpus  case  wlien,  irregular,  2085. 
warrant  for  contempt  cannot  issue,  when,  327^. 
In  contemj)t  proceedings.    (See  Contempt.^ 
on  proceediiiffs  to  compel  executor,  to  file  inventory,  etc.  3715.  . 
id.;  how  discharged,  2716. 
of  recusant  witness  in  justice's  court,  3001-3008. 
(See,  also.  Witness.) 

COMMON  CABRIER— mis-joinder,  etc.,  of  parties  not  a  defence,  except,  etc.  IMBi 

COMMON  LAW— how  proved,  942. 
docamentary  evidence,  962. 

certain  writs,  special  proceedings,  abolished,  1687. 
writ  of  habeas  corpus,  application  to,  2066. 
.rule  of,  not  applicable  to  this  act,  3345. 

COMMON  PLEAS,  OF  N.  Y.— a  court  of  record,  8. 
proceedings  continued  before  another  judge,  26. 
attendants,  93. 
sheriff's  jury,  108,  109. 
jurisdiction,  263,  264,  265,  286. 
may  correct  or  discharge  certain  jndgmonts.  286. 
may  remit  a  line  or  forfeited  recognizance,  286. 

may  entertain  any  special  proceeding  cognizable  by  a  county  court,  280. 
organization,  general  regnlutions,  powers,  etc.  287-291. 
jud^e  of,  may  take  bail  pending  appeal,  2060,  2061. 
petuion  of  insolvent,  for  discharge,  must  be  presented  to,  21^. 
may  exempt  or  discharge  insolvent  debtor,  2188. 
application  to,  for  discharge  of  judgment  debtor,  2201. 
change  of  name,  may  be  made  by,  2410. 
clerk  of,  to  make  return  of  changes  of  name,  2418. 
supplementary  proceedings  instituted  before  jndge  of,  2434. 
may  exercise  powevs  of  surrogate, 'when,  2486-2491. 
aupplemeutary  proceedings,  based  on  decree  of  surrogate's  court  in  New  York, 

must  be  as  if  on  judgment  of,  2554. 
trial  by  jury  may  be  awarded  in,  on  reversal  of  decree  of  surrogate's  court,  2588. 
appeal  to,  from  N.  Y.  marine  court,  3191,  3192. 
id.;  within  what  time  ;  where  heard,  3193. 
id.;  determination  upon  an  appeal ;  new  trial  affirmed;   appeal   to  court  of 

appeals,  8194,  3195. 
removal  of  cause  to,  from  district  court  of  New  York,  3216. 
clerk  of,  must  account  for,  and  pay  over,  fees,  8284.  * 

is  included  among  superior  city  courts,  3343. 

COMPBNSATION—of  executor,  guardian,  trustee,  etc.    (See  Fan.) 

COMPLAINT— general  niles  as  to,  478-488. 

copy  served  with  summons  ;  consequence  of  failure,  419. 

to  be  filed,  on  service  by  publication,  442. 

certain  objections  waived  unless  taken  by  answer  or  demurrer,  48i. 

undenied«allegation8  deemed  true,  522. 

time  to  make  for  supplemental  complaint,  784. 

dismissal  for  refusal  to  make  discovery,  808. 

id.;  for  neglect  to  serve  summons,  821. 

id.;  for  neglect  to  proceed,  822. 

indgment  not  to  exceed  demand,  1207. 

id.;  dismissal  when  prevents  new  action,  1209. 

id.;  by  default  taken  for  amount  claimed,  1218. 

verification,  524-526. 

in  ejectment;  what  it  must  state,  1510,  1511. 

in  partition  ;  contents  of,  etc.  1533,  1542, 1543. 

in  action  for  dower,  contents  of,  1606. 

iU  foreclosure,  to  slate  if  other  action  brought  for  mortgage  debt,  1620. 

in  action  to  determine  claim  to  real  i)ro{)erty,  1639, 1649. 

in  action  for  chattel,  contents,  etc.  1720-1722. 

requisites  of,  in  action  for  (<eparution,  1764. 

in  action  by  or  against  corporation,  1775,  1777. 

against  executor,  etc.,  when   personal  and   representative  oaqmi  of  ACfiioii 

joined,  1815. 
in  creditor's  action  against  heir,  etc.,  must  describe  land,  16K1. 
in  action  to  charge  defendants  not  served,  1938. 
in  justice's  court,  is  one  of  the  pleadings,  2936. 
id.;  wliat  causes  of  action  may  be  joined,  2937. 
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COMPLAINT— conMnuMl. 

service  of  snmmons  in  Justices*  conrts  of  Brooklyn ;  effect^  8136. 

time  for  service  of,  in  N.  Y.  marine  court,  3166. 

in  certain  marine  cauBef,  may  he  oral  or  written,  etc.  8185. 

service  of,  witli  rammons.  in  district  courts  of  New  York  and  justices*  ccNUti 

of  Albany  and  Troy,  8207. 
id. ;  and  proof  of  service,  3208. 

COMPOSITION,  BY  JOINT  DEBTOR.    (See  Joint  Dibtor.) 

COMPROMISE,  736-740. 

offer  of,  on  appeal  from  Justices*  Judgment,  3070. 
id.;  after  return,  on  such  appeal,  8072. 

COMPTROLLER— may  require  searches  to  be  made  without  fee,  8290. 

CONCEALMENT— of  prisoner,  in  liabeas  corpus,  proceedings,  2058. 

CONFESSION  OP  JUDGMENT,  1278-1278. 

CONFESSION— of  party  not  alone  proof  to  annul  marriage,  1753. 
of  ludgment,  by  corporation,  when  void,  2430. 
of  judgment,  when  justice  of  the  peace  may  enter,  2864. 
of  .judgment  l>ef  ore  justice  of  tiie  peace,  8010, 
mode  of  coufefwin^  same,  3011. 
when  such  confession  void,  3012, 
judgment  upon  such  confessiqii,  3015. 
of  judgment,  in  jueticea'  courts  of  Albany  and  Troy,  3224. 

CONSENT— of  creditor,  to  discliarge  of  insolvent  from  his  debts.    (See  ImKK. 
Debtor.) 

CONSOLIDATION  OF  ACTIONS— in  same  court,  817. 
in  different  courts,  818. 
against  joint  and  several  debtors,  899. 
in  favor  of  people  against  i^everul  defendants,  1989. 
•f  proceedings  agaiiist  executor,  etc.,  to  account,  2728. 
of  proceedings  against  testtimentary  trustee  to  accoant ;  etc.  2809. 

fX)NSTABLES— not  to  practice  us  attorneys,  62. 
when  to  act  as  crier,  92. 
sheriff  to  notify,  to  attend  court,  97,  98,  242. 
fine  for  non-attendance,  99. 
limitation  of  actions  against,  388,  385. 
fees  to  be  paid  in  habeas  corpus,  2000. 
fees  in  such  case  to  persons  not  officers,  2001. 
last  two  provisious  qualified,  2002. 

who  served  summons  not  to  act  as  attorney  before  justice  of  the  peooe, 
duty  of,  in  executing  order  of  arrest  issued  by  justice  of  the  peace, 
return  by,  of  such  order  of  arrest,  2899. 
must  keep  defendant  in  custody,  2900. 
duty  of,  in  executing  warrant  of  attachment,  2909. 
dnty  of,  when  property  attached,  2912. 
requisition  to  replevy  ;  execution  thereof,  2921. 
penalty,  for  wrong  delivery  of  chattel  by,  2928. 
claim  of  third  person  in  action  for  chattel,  2929. 
action  against,  on  such  claim  ;  indemnity  to,  2029. 
power  of,  under  execution  in  such  action,  2931. 
return  of,  on  undertaking  given  in  such  action,  2931. 
return  of  service  of  subpcena  by,  pressnmptive  evidence,  2970. 
warrant  of  attachment  against  defaulting  witness  ;  fees,  2978. 
id.;  when  witness  is  in  adjoining  county,  2973. 
venire  to,  on  trial  before  justice  of  tlie  peace,  2991,  2992. 
dnty  of,  in  executing  and  returning  snch«venire,  29i98. 
must  keep  jury  in  justice's  court ;  his  oath,  8006. 
justice's  execution  niut^t  be  directed  to  ;  return  thereof,  8096. 
id.;  what  to  direct,  3026,  3027. 

purchase  by,  at  sale  on  execution  issued  to  him,  prohibited, 
return  of  executiou  by,  to  justice,  3031. 
duty  of,  on  execution  against  the  person,  etc.  3032. 
action  against,  for  failure  to  return  txecution,  etc.  3089. 
not  to  act  under  executiou  ofter  return  day,  3040. 
action  against,  for  failure  to  pay  over  money  collected,  3041. 
duty  of,  in  collecting  executiou  after  expiration  of  office,  SOttL 
to  be  designated  to  attend  justices'  courts  in  Brooklyn.  3125. 
rewards  to,  in  justices  court,  forbidden,  3186. 
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CONSTABLES— continued. 

iiot  to  buy  claim  for  purpose  of  suit,  etc.  8187. 
penalty  for  violation  of  such  provision,  8188. 
duty  of,  upon  transfer  o/isction  ;  fees,  8152. 
when  private  person  may  serve  mandate,  3156. 
must  peri?oiialIy  execute  mandate  delivered  to  him,  8157. 
Bheriffl  to  act  when  ezecition  thereof  is  resisted,  8158. 
tompeneation  for  atlcudin^r  courts  ;  fees  generally,  8312,  8898. 

•CONSULTATION— writ  of,  abolished,  2100. 

•CONTEMPT— defined  and  regulated,  8-15. 
prisoner  to  be  actually  confined,  157. 

disobedience  to  order  for  inventory  of  attached  property,  (J61. 
id.;  for  deposit,  delivery,  etc.  718. 

id  ;  to  provision  forbidding  renewing  motion  without  leave,  778. 
id.;  to  order  requiring  discovery,  808. 
arrest  of  witness  in  certain  cases  is,  8C3. 
disobedience  of  subpoena,  853,  874. 

withholding  real  property  from  person  entitled  to  by  judgment,  A,  Itn, 
dii»obedience  of  order  restraining  waste,  is,  1681. 
sheriff  may  be  punished  for,  in  action  for  cliattel  when,  1715, 1716. 
when  disobedience  of  order,  in  action  for  divorce,  etc.  is,  1773. 
nou-pay.meiit  of  costs  awarded  by  State  writ,  is  a,  2007. 
prisoner  held  for  criminal,  in  habeas  corpus,  2032. 
failure  to  demur  or  make  return  to  mandamus  is  a,  2073. 
judge,  etc.,  when  punishable  for,  in  not  mailing  return,  2096. 
ottier  than  a  criminal,  how  to  be  punished,  22C&-2292. 

pnnishment  for  offence  committed  in  presence  of  court,  2267.  

when  warrant  to  commit  for  contempt  may  issue  without  notice,  SML 

order  to  show  cause,  or  warrant  to  attach  offender,  22C9. 

notice  to  delinquent  officer  to  show  cause,  2270. 

order  or  warrant  when  granted  out  of  court,  2271. 

id.;  when  contempt  committed  before  referee,  2272. 

«ffect  of  order  to  show  cause  and  warrant,  2273. 

copy  affidavit  and  warrant  to  be  served,  2274. 

indorsement  upon  warrant  for,  2275.     • 

warrant  for,  how  executed,  2276. 

undertaking  to  procure  discharge,  2277.  ___ 

habeas  corpus  may  issue  when  accused  already  in  custody,  M71, 

sheriff  to  file  undertaking  with  return,  2279. 

interrogatories  and  proofs,  2280. 

when  and  how  accuised  to  be  punished,  22S1. 

id.;  upon  return  of  habeas  corpus,  2282. 

id.;  upon  return  of  order  to  show  cause,  2283. 

amount  of  fine  ;  collection  of  same,  2284. 

duration  of  imprisonment,  2285. 

when  court  may  release  offender,  2286. 

offender  liable  also  to  indictment,  2287. 

proceedings  when  accused  does  not  appear,  2288. 

undertaking  ;  when  prosecuted  by  person  aggrieved,  2280. 

id.;  when  nrosecuted  by  attoniey-general,  etc.  2290. 

sheriff  liable  for  taking  insufiicient  sureties,  2291. 

punishment  of  misconduct  at  circuit,  2292. 

punishment  for,  in  disobeying,  order  in  supplementary  proceedings,  '44BI7* 

disobedience  to  order  to  pay  costs,  when  a,  3247. 

failure  of  guardian  ad  litem  to  pay  costs  against  infant  plaintiff,  is  a,  32101. 

CONTEMPT  IN  SURROGATE'S  COURT-surrogate  may  punish  for,  2481. 
enforcement  of  decree  of,  by  punishment  for,  2555. 
undertaking  to  stay  execution  cf  order  for,  on  appeal  from.  2579. 
amount  of  such  undertaking,  2580. 
requisites  of  such  undertaking,  2581. 

disobedience  of  order  of  surrojgate,  when  co-executors  disagree,  2603. 
disobedience  of  decree  requiring  delivery  of  property,  etc.,  withheld  from  ex- 
ecutor, is  a,  2714. 

CONTEMPT  BEFORE  JUSTICE  OF  THE  PEACB-criminal,  jusUce  of  the  peace 
has  power  to  punish  for,  2870. 
Id.;  punishment  for,  2871. 
id.;  offender  to  be  heard,  2872. 
id.;  record  of  conviction.  2873. 
id.;  requisites  of  commitment,  2874. 
id.;  ft^e  to  whom  paid.  $876. 
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OONTrNUANCB— by  one  Jndere,  of  proceedings  commenced  before  another,  96. 
of  action,  after  transfer  of  intereet,  756. 
id.;  alter  death,  757, 1:297. 

OONTRA.CT— for  pnrchaeie  of  real  property  reached  by  creditor's  action,  1874* 
id.;  how  applied,  1875. 

miction  to  compel  conveyance  under,  by  lunatic,  infant,  etc.  234S. 
for  land,  how  sold  for  payment  of  debts  of  decedent,  2779-2788. 

CJONTRIBUTION—betwoen  owners  after  sale  on  execution,  1481. 
wl>en  part  owner  redeems  from  sale,  1482. 
order  of  by  real  property  in  such  cases,  1488. 
how  enforced  bjr  means  of  original  judgment,  1484. 
lien  of  original  judgment,  how  preserved,  1485. 
entry  on  docket  in  such  pases,  1488. 

CONTROVERSY— submission  of,  1279-1281. 
(See  Arbitration.) 

CONVBYANCE-^f  real  property  by  sheriff,  718,  1342, 1»44. 
record  as  evidence,  936. 
certificate  of  ackuowlcdgmeut  rebutted,  986. 
of  real  property  In  another  State,  how  proved,  946,  947. 
on  sheriff's  or  reft^ree's  sale  of  real  property,  1342, 1244. 
upon  a  sale  on  jndgmi.'nt  of  foreclosure,  effect  of,  1632. 
effect  of,  in  sale,  etc.,  of  infant's,  etc.,  rejri  estate,  2358. 
not  necessary  to  pass  title  on  forcclo^iure  by  advertisement,  3400. 
made  after  filing  of  petition  for  dissolution  of  corporation  is  void,  2480. 
ander  order   for  sale   of   real   property   for  payment    of    debts    of    dee^ 

dent,  2776-2783. 
acticu  to  compel,  of  real  property   of  infant,  lunatic,  etc.    (See   Idouaao'i 

Infant.) 

COPYRIGHT— of  law  reports,  212. 

<X>RONER— punishment  of,  for  misconduct,  14. 
procedure  where  sheriff  is  a  part}*,  172-181. 
•as  to  outgoing  sheriff,  189. 
limitation  of  actions  agtiinst,  388,  8^. 
when  execution  to  issue  to,  duties,  etc.,  thereon,  1362. 
redemption,  jstc.,  on  execution  sales,  1477. 
proceeding  to  obtain  conveyance  in  case  of  death,  etc.,  of,  after  sale  on  ez^ 

cution,  1478. 
fees  of,  must  be  taxed,  on  demand  ;  amount  of  same,  3287,  8310. 

CORPORATION— foreign  may  be  sued  in  superior  city  court,  268. 

superior  city  court  jurisdiction  to  sell  property  of,  or  to  dissolve,  268. 

when  deemed  resident  of  city,  264,  841. 

jurisdiction,  etc.,  of  county  court  over  property  of  domestic  religioos,  810. 

limitation  of  action  against  director  or  stockholder  of,  894. 

persoutfl  service  of  summons  on,  431,  432. 

service  by  publication,  438-435. 

verification  of  pleading  by,  5^. 

service  of  injunction  on,  610. 

damages  sueiained  by,  from  injunction,  624. 

attacnment  of  property  of,  636. 

foreign,  snbscnptions  and  shares  of  stock  attached,  646. 

interest  in,  attached,  647. 

officer  to  furnish  certificate  of  defendant's  interest,  660. 

olficer  refusing  certificate,  etc.,  to  be  examined,  651. 

foreign,  judgment  against,  when  enforceable  only  on  fitt^Qhed  pfopect^, 

preference  of  actions  against,  i'91. 

admission  of  .member  of,  ^vhen  evidence  a^inst^SS^ 

production  of  books  and  papers,  808,  609. 

foreign,  books  of.  presumptive  evidence,  9>&. 

when  copy  of  may  be  read,  930,  ft'H. 

seal  how  ufilxed.  060. 

reference,  jn  action  to  dissolve,  etc.  1012. 

foreie^n,  application  for  judgment  against,  1217. 

mnnicipal.  hecurity  on  appiul  by,  1;^]4. 

party  to  action  to  deteruisue  claim  to  real  property,  16Q0w 

complaint  in  actions  by  or  against,  1775. 

when  proof  of  coiporate  existence  nnnocessnry,  1776. 

misnomer  in  such  action,  when  deemed  waived,  rr77. 

extending  time  to  answer  in  action  against .  on  note,  etc.  1778»     - 
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CO^FOHATION-aontinued. 
when  foreign  may  sue,  177*9. 
when  foreign  may  be  ened,  1780. 
action  against  directors,  etc.,  of,  for  miscondnct,  1781. 
by  whom  such  action  to  be  brought,  1783. 
visitatorial  power  of  public  officer,  etc.,  not  affected,  1788. 
action  by  judgment  creditor  of.  for  sequestration,  etc.  17M. 
■attorney-general  must  bnng  action  to  annul,  when,  1797. 
id  ;  npon  leave  of  court,  1798. 
leave  of  court,  how  obtained,  1799. 
action  to  annul,  triable  by  jury,  1800. " 
judgment  in  such  action,  1801. 
injnnctJon  may  iesne  in  such  action.  1802. 
copy  of  judgment-roll  therein  to  be  filed  and  published,  1803. 
certain   excepted  from  certain  of  foregoing  provisions,  1804. 
officers  and  agents  of,  may  be  compelled  to  testify,  1806. 
injunction  staying  actions  by  creditors  against,  1806. 
creditors  of,  how  may  be  brought  into  action,  1807. 
when  attorney-general  must  bring  action  against,  1808. 
•ppointment  of  receiver  of,  in  certain  cases,  1810. 
juaicial  suspension  or  removal  of  officer  of,  1811. 
application  of  the  last  three  sections,  1812. 

domestic,  not  subject  to  action  by  creditor  to  compel  discovery,  lllfL 
action  by  attorney-general  against  persons  acting  as,  1948. 
such  action  triable  by  jury,  1950. 
when  inpnnctions  may  be  granted  in  such  action,  1955. 
such  action  must  be  brought  in  name  of  the  people,  1984. 
judgment  for  costs  against,  in  favor  of  people  how  collected,  1087. 
domestic  municipal,  not  required  to  give  security  for  attachment,  etc.  1999. 
included  in  term  "body  or  officer,"  2146. 

having  property,  etc.,  of  judgment  debtor  may  be  examined,  2441. 
provisions  concerning  supplementary  proceedings  not  applicable  to  certain,  SiM. 
service  of  citation  upon,  in  surrogate's  court,  2526. 
action  by  or  against,  mny  be  bronght  before  justice  of  the  peace,  2865. 
service  of  summons  upon,  in  action  before  justice  of  the  peace,  2879. 
id.;  as  to  railroad  corporations,  2880.  2882. 
id.;  as  to  express  companies,  26^1,  2882. 

municipal,  costs  when  recove'*Hhie  in  action  for  money  as^ainst,  .3245. 
foreign,  when  may  be  required  to  file  security  for  coats,  ^268-3270. 
definition  of  "  domestic  '^  and  of  "  foreign  "  corporation,  3343. 
action  to  recover  public  funds  held  by.    (See  Public  Funds.) 
as  to  action  for  dissolution  of  corporation.    (See  Dissolutioh  Of  CosPOBAnoir.) 
receiver  of.    (See  Receiviib.) 

COSTS — interlocutory,  arrest  for  non-payment  of,  15. 
judge  not  interested  in,  47-49. 
of  trial  before  sheriff's  jury,  109. 
on  remitting  fine,  etc.  332. 

on  special  application  for  judgment  by  default,  419. 
of  defending  when  no  personal  claim  is  made,  423. 
when  party  sues,  etc.,  as  poor  person,  461«467. 
liability  of  guardian  of  infant,  477. 
where  part  of  plaintiff's  claim  is  admitted,  511. 
on  exoneration  of  bail,  601. 
of  action  to  recover  attached  property,  677. 
effect  of  tender,  733,  734. 
effect  of  offer  of  judgment,  738,  739. 
of  motion,  how  collected,  779. 
fees  of  referee  to  superintend  discovery,  807. 
on  order  for  new  trial  on  account  of  failure  to  file  decision,  lOlt. 
decislou  of  court  or  referee's  report  to  award  or  deny,  1038. 
may  be  inserted  hi  blank  in  judgment,  1231. 
on  confession  of  judgment,  1275 
on  submission  of  controversy  without  action,  1281. 
in  partition,  fees,  etc.,  of  commissioners  to  form  part  of,  16K. 
plamtiffV,  in  partition  to  be  awarded  by  final  judgment.  1659. 
against  unknown  defendant  in  partition,  how  fixed,  1559. 
in  partition,  how  paid,  1579. 

in  action  for  dower,  expenses  of  commissioners  form  part  of,  1611. 
in  action  to  determine  claim  to  real  property,  when  allowed,  164, 
^7  b«  Awarded  in  judgment  for  divorce  or  separation,  1769k 
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COBTS— continued. 

when  and  bow  swarded  In  action  against  ezecator,  1835. 
in  joint  action  against  legatees,  how  apportioned,  1839. 
in  action  to  charge  property  of  defendants  not  served,  1941. 
ladgment  for,  may  )>o  taken  against  the  people,  etc.  1965. 
Aow  collected  in  action  by  people  against  corporation,  1987. 

{mnishment  for  non-payment  of,  awardeU  by  state  writ,  a007« 
n  mandamus  proceedings,  2066. 
nay  be  awanled  on  writ  of  prohibition,  2100. 
on  certiorari,  to  review,  etc.  2143. 

ttiay  be  awarded  on  opposition  to  insolvent's  discharge,  2167. 
may  he  awarded  on  petition. of  insolvent  for  exemption,  2183. 

amount  of,  in  summary  proceedings  ;  how  collected.  2250. 

and  expenses  incurred  in  contempt  proceedings,  how  paid,  2890. 

in  proceedings  for  discovery  of  death  of  life-tenauc,  2316. 

on  vacating  sward  iB  submissiMi  of  controversy,  2377. 

of  ludgment  on  award,  2376. 

liaoility  to,  of  party  revoking  sabmission  of  controversy,  2984. 

on  foreclosure  ov  advertisement,  2401. 

expenses  in  such  proceedings  allowed,  2402. 

taxation  of  such  costs  and  expenses,  2408. 

in  supplementary  proceedings,  to  Judgment  creditor,  2466. 

id. ;  to  jodgmenir  debtor,  etc.  2456. 

COSTS  IN  JUSTICE'S  COURT—on  dlscontinoance  after  answer  of  title  la  Jue^ 

tice's  court,  2954. 
of  instice,  and  fee  for  retnm  to  be  paid  on  service  of  notice  of  appeal,  304" 
and  recovery  mav  beset  off  on  appeal  from  judgment  of  justice-,  3059. 
what  may  be  inclnded  in  disbursements  on  such  appeal,  30G0; 
when  awarded  on  sppcal  from  justice  of  the  peace,  when  new  trial  not  had  ia 

appellate  court,  8099. 
amount  of  costs  in  such  case,  9067. 
recoverable  in  case  of  offer  of  compromise  before  return  to  appeai'fconi  jnetice,. 

for  new  trial  in  appellate  court,  8070. 
recoverable  in  case  ol^snch  offer  after  return,  3072. 
amount  of,  on  appeal  for  new  trial,  from  justice's  judgment,  8078. 
when  prevailing  party  to  recover ;  what  costs  taxaole,  8074. 
when  neither  party  to  recover,  3076. 
amount  of  costs  limited,  3076. 
costs  upon  demurrer,  8077. 
taxation  of  coi^ts,  8078. 
donblc  and  treble  costs,  8079. 

costs  on  judgment  for  one  or  more  defendants,  8080. 
cofefs  wrongmlly  collected  may  be  recovered  back,  8081. 
in  proceedmgs  relative  to  animals  straying,  on  decision  in  favor  of  periMI  Ml* 

swering,  3096. 

COSTS — eoniinued—whcji  plaintiff  entitled  to.  of  eourse,  8228. 
when  defendant  entilled  to,  of  course ;  rule  as  to  several, 
whbn  costs  are  discretionary,  8230. 
where  several  actions  on  t^ame  instrument,  828T. 
where  there  are  issues  of  fact  and  of  law,  3232. 
how  interlocutory  costs  collected,  8238. 
where  there  are  several  issues  of  fact,  3334. 
after  discontinuance  upon  answer  of  title,  8236. 
of  a  motion,  how  awarded^  3286. 
the  foregoing  seciious  limited,  3237. 
on  appeal  from  final  judgment,  32^. 
on  appeal  from  interlocutory  judgment  or  order,  8830. 
in  a  special  proceeding,  3240. 
agaiist  the  State,  how  paid,  .3241. 
in  action  by  people,  on  relation  of  private  person,  884S. 
in  an  action  for  the  benefit  of  a  county,  etc.  3243. 
id.;  against  a  school  ofiicer,  3SM. 
id.;  against  a  municipal  corporation,  3245. 
id.;  by  or  against  an  oxecntor,  etc.  3246. 
ia  case  of  transfer,  etc.,  of  cause  of  action,  3247. 
ceitiflcate  enlitlinj^^arty  to  costs  or  increased  costs, 
against  infant  plaintiff,  h€,w  enforced,  8249. 
th's  act  not  to  affect  ppectal  provisions  of  law,  3260. 
MBounc  of,  generally,  3251. 
conrt  of  appeals  may  award  damages  by  way  of  costs, 
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COSTS— oorUinited. 

additional  allowance  to  plaintifl  1*  foreclosaro,  etc.  8262,  8268. 

additional  allowance  to  either  paity  in  difficult  cases,  etc.  8268. 

allowances  ander  ceitain  sectiom  limited,  8264. 

on  ftdjonrnment  of  trial,  8255. 

disbarsemente  to  be  included  in  bill  of  costs,  8266. 

increased  damages  not  to  CMty  increased  cot»ts,  3267. 

when  defendant  entitled  to  incvaased  costs,  8268. 

increased  disbursements  not  aAowed,  8269. 

costs  on  a  s'ittlement,  8260. 

article  concerning  costs  not  t'l  affect  special  proTisions,  886L 

how  taxed ;  allowances,  etc.v  how  computed,  8262. 

notice  of  taxation,  8263. 

re-taxatiou,  8264, 

review  of  taxation,  82^. 

daty  of  taxing  officer,  8206.  ' 

affidavit  respecting  disbursements,  8267. 

application  of  certain  provisions,  8847. 

security  for,  when  defendant  may  require,  8268. 

id.;  afteraction  commenced,  3269.  , 

id.;  where  all  the  plaintiffs  subject  to  the  requirement,  ttttO, 

Id.;  in  actions  by  and  against  executors,  etc.  8271. 

id  ;  order  to  give  security,  8272. 

id.;  security  to  be  i a  form  of  undertaking,  3273. 

W.;  notice  of  exceiption  ;  id.;  of  justification,  8274. 

id.;  justiflcatidn  cf  sureties  ;  allowance,  8276. 

M.;  order  to  give  itdditional  security  ;  proceedings,  8276. 

id. ;  effect  of  failure  to  file  security  after  order,  3277. 

id.;  liability  of  ittomey  for  costs,  3278. 

id.;  foregoing  provisions  apply  to  special  proceedings,  8879. 

r'^^TS  IN  SURROGATE  8  COURT— on  appeal  from  order  on  motion  for 
trial,  2549.  ' 
upon  order  ;  how  made  payable,  2556. 
awarded  by  decree  in  sncb  court,  how  payable,  2667. 
when  cofts  will  be  awarded  by  such  court,  2668. 
'  amount  of,  in  surrogate's  court,  how  fixed,  otc.  2669. 
id.;  when  the  same  as  in  supreme  court,  2560. 
id.:  when  to  be  fixed  by  surrogate,  2561. 
additional  allowance  on  settlement  of  accounts,  2568. 

id. ;  in  contested  cases  in,  25(53.  ^ 

id.;  how  made  ;  appeal  from  order  thereupon,  2664.  T 

allowance  on  sale  of  real  property,  2565.  ^^ 

of  appeal  from  surrogate's  court,  how  awarded,  2689. 

^-^UKTERCLAIM— general  rules  of  pleading  as  to,  600-607,  618. 
founded  on  title  to  real  property,  etc.  366. 
rules  of  limitation  apply  to,  366,  397. 
demurrer  to,  493-496. 
reply  allowed,  to  answer  containing,  514. 
judgment  on  failure  to  reply  to,  615. 
several  replies  allowed  to  same,  517. 
verification  applying  only  to,  527. 

one  or  more  may  be  stricken  out,  for  disobeying  order  for  discoveiy,  808* 
offer  of  judgment  on,  736-763. 

what  is  deemed,  in  action  for  divorce  or  separation,  1770. 
in  action  to  char*^  defendant,  jointly  indebted  not  serred,  1939. 
in  answer  in  justices'  courte,  2938,  2945-8949. 

COUNTY— actions  against  officer  of,  1925-1931. 
jurisdiction  of  surrogate's  court,  2479. 
transfer  of  such  proceeding!^  to  proper,  2480. 
action  to  recover  pubfic  funds,  etc.    (See  Public  Funds.) 
power  of.    (See  Powke  of  County.) 

COUNTY  CHARGE— expense  of  book  for  record  of  notices,  a,  1678. 
compensation  of- clerks  iu  surrogate's  court  to  be  a,  2608. 
id.;  as  to  stenographer  in  New  York  and  Kings  county  surrogato^s  comtt,  I618L 

COUNTY  CLERK- seal  kept  by,  27,  88. 
special  deputy,  to  attend  courts,  80. 
to  attend  general  term,  242. 
deputies,  etc.,  oaths  taken  before.  843. 
oertificate  to  trauscript  at  justice's  docket. 
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COUNTY  CLISBK— continued. 
maet  search,  and  certify,  961. 
to  keep  iadgment-book,  etc.  1836. 
to  keep  docket- book,  etc.  1^45-1272. 
to  file  and  enter  aeoigiiment  of  judgment.  1270. 
filing  confest>ion  and  entering  jadgment  thereon,  1875,  1876, 1878. 
sabmisMoii  ot  controvcri«y  without  action,  1288. 
to  keep  book,  and  to  record  designation  of  exempt  homestead,  UHL 
to  record  ceilificate  of  Mile  on  execntion,  1439. 
to  Ale,  enter,  etc.,  satisfaction,  1463.  ^ 

to  record,  index,  etc.,  notice  of  pendency  of  action,  1678. 
to  cancel  notice  of  pendency  of  action,  1674. 
dnty  of,  in  foreclosure  by  advertisement,  2390. 
his  fee  for  affixing  same,  2390 
to  note  affidavits,  on  record  of  mortgage,  2399. 
must  tax  costs,  etc.,  on  foreclosure  by  advertiteroent,  2106. 
to  make  annual  return  of  all  changes  of  names,  2418. 
to  record  orders,  etc.,  in  supplementary  proceedings,  2170. 
penalty  upon,  for  neglect  to  record  such  orders,  2470. 
to  record  wills  of  real  property,  etc.  2633. 
to  index  same  ;  fees,  2684. 

duty  of,  in  filing,  etc.,  transcript  of  Judgment,  8017,  8028. 
docketing  of  juogment  of  district  court  of  New  York,  8280L 
id.;  of  justices'  courts  of  Albany  and  Troy,  8225. 
receiving  salary,  must  account  for  fees,  ^85. 

fees  of,  must  be  taxed,  on  demand  of  party,  3287.      

certain  searches  made,  etc.,  in  office  of,  without  fee,  89M. 
(See,  also,  Fbes.) 

COUNTY  COURT— general  proTisions  as  to,  840,  861. 
a  court  of  record,  2. 

seal  of,  27.  . 

jurisdiction  of,  840. 
may  appoint  receiver,  713. 
power  as  to  money,  etc..  In  court,  748. 
to  order  additional  jurors,  1058,  1059. 
to  order  discharge  of  levy,  on  appeal  from  judgment,  1811. 
appeal  from,  13^1344. 

application  of  guardian,  etc.,  to  agree  to  partition,  1590. 
district-attorney  must  render  account  to,  19G8. 
petition  of  insolvent  for  discbarge,  presented  to,  2150. 
may  exempt  insolvent  debtor  from  imprisonment,  2188. 
application  made  to,  for  discbarge  of  judgment  debtor,  8201. 
care  of  prisoner's  property  during  imprisonment,  2219. 
jurisdiction  of,  over  person  and  proiKnty  of  lunatic,  etc.  8380. 
duty  of  such  court  exercising  such  jurisdiction,  2321. 
application  for  change  of  name  may  be  made  to,  2410,  2411. 
new  action  may  be  brongfat  in,  2953. 
appeal  from  justice  of  the  peace  must  be  to,  8045. 
rule  of  construction  as  to  certain  provisions,  3342. 
application  of  certain  provisions  of  this  act  to  action  in,  8817. 

COUNTY  JUDGE— may  appoint  temporary  court-liouse,  43. 
warrant  for  witness  before  sheriff's  jury,  108,  109. 
duties  of  justice  at  chambers,  241. 
orders  in  superior  city  court,  277. 

has  same  powers  as  justice  of  supreme  court,  when,  348,  349. 
may  make  order  in  county  court  of  another  county,  when,  851. 
to  appoint  terms  of  county  court,  355. 

may  make  order  for  substituted  service  of  summons,  etc.  486. 
id.;  service  of  summons  by  publication,  etc.  440. 
may  appoint  guardian  ad  litem  for  infant  party,  472. 
may  grant  order  of  arrest,  556. 
id.;  injunction  order,  606. 
id.;  warrant  of  attachment,  638. 
ex  parte  order,  out  of  court,  772,  773. 
order  made  by,  by  whom  reviewed,  774. 
may  discharge  witness  arrested,  862. 
may  entertain  application  for  deposition,  872. 
may  grant  order  for  commission,  889. 

may  subpoena  witnets  on  deposition  to  be  used  without  the  State,  til.  ML 
to  attend  drawing  jurors,  1044,  1046 
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COUNTY  JVI>QE—continyed. 

may  order  additional  jurors,  1066. 

■tay  order  juror  to  attend,  1060. 

may  issae  Labeas  corpus  to  testify,  when,  2009,  9010,  2011. 

application  for  habeas  corpus,  made  to.  2017,  2018. 

when,  may  is^uo  such  writ  without  application,  2025. 

penalty  on.  for  refusing,  etc.,  to  issue  liubens  corpu?,  2090.     , 

may  i^sue  warrant  to  bring  up  prisoner  about  to  be  removed ;  prooMdiafli 

thereon,  2054-2057. 
may  take  ball  pending  appeal  in  habeas  corpus,  2060,  2061. 
application  in  summary  proceeding?  made  to,  2234. 
order  staying  warrant  in  summary  proceedings,  2262. 
may  entertain  supplementary  proceedings,  24<^. 
each  proceedings,  when  based  on  ducree  of  surrogate's  coart,  8S5ii 
compensation  of,  when  acting  as  surrogate,  2493. 
acts  and  proceedings  before,  acting  as  surrogate,  24d4.  * 

order  of  business,  when  acting  as  surrogate,  2d06. 
may  issue  citation  for  discovery,  in  surrogate's  absence,  2708. 

COUNTY  TREASUKER— moneys  in  court,  745-753. 
district-attorflcy  to  pay  over  moneys  to,  1967. 
money  paid  into  surrogate's  conrt,  paid  to,  2537. 
when  may  apply  for  temporary  administrator,  2670.  ' 
action  npon  official  bond  of.    (See  Official  Bond.) 
fees  of,  3321. 

COURT — enumeration  and  classification,  1-4. 
general  powers  and  attributes,  5-30. 
sittings,  terms,  etc.  31-45. 
judges  and  judicial  officers,  46-54. 
attorneys,  etc.  55-81, 193. 
general  provisions  concerning  officers,  82-99. 
may  issue  habeas  corpus  to  testify,  when,  2008,  2011. 
authority  of,  to  gra'ut  habeas  corpui*,  2066. 

what,  included  in  expression  "  body  or  officer,"  in  certiorari,  8146. 
'  punishment  of  misconduct  at  a  term  of  the  circuit,  2292. 
Jurisdiction  of.    (See  Jurisdiction.) 

trial  by  jury  may  be  awarded,  on  reversal  of  probate  in  probate  cases,  8568. 
writ  of  prohibition  to.    (See  Prohibition.) 

COURT  OF  APPEALS— jurisdiction   and   general    powers    defined    and    regii* 
lated,  190-208. 
appeals  to,  subject  to  certain  general  regulations  of  all  appeals,  1298-1888. 
special  regulations  of  appeals  to  this  court,  1324-1339. 
state  reporter  and  reports,  209-216. 
a  court  of  record,  2. 
general  rales,  to  be  published,  18. 
seal,  27. 

governor  may  change  place  for  holding,  88,  39. 
Judge  who  has  not  oeard  argument,  46. 
rules  as  to  admission  of  attorneys,  57,  193^ 
court  may  award  damages,  for  delay,  when,  8251. 
clerk  of,  to  account  for  fees  ;  amount  of  same,  8288,  8300. 

COURT  HOUSE— sale  of  liquors  in,  32,  33. 
trials  elsewhere  by  stipulation,  37. 
county  judge  to  appoint  temporary,  43. 

COURTS  OF  RECORD— provisions  relating  to,  and  members  and  officers  there- 
of, 1-99. 
ennmeration  and  classification,  1-4. 
general  powers  and  attributes  of  the  courts,  5-30. 
miscellaneous  provisions  relating  to  sittings  of  the  courts,  31-4S. 
action  in,  how  commenced,  416. 
officers  of,  when  privileged  from  arrest,  565. 
certain,  may  direct  discovery  of  books  and  papers,  803. 
when  and  how  many  trial  jurors  to  be  drawn  for,  1042. 
powers  of,  over  dockets  ot  their  judgments  kept  by  coanty  clerk,  1869. 

(CREDITOR— when  action  by,  lies  against  debtor's  next  of  kin,  1837. 
sacb  action  may  be  joint  or  several,  1888. 
neglect  of,  to  present  claim  to  executor  does  not  impair  right  to  such  ic» 

tion.  1837. 
in  such  joint  action,  recovery  and  coats  to  be  apportioned,  1880. 
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amount  of  recovery  when  sach  action  is  several,  1840. 

reqaisites  to  recover  against  legatee  ia  each  action,  1841. 

id.:  aeainst  preferred  legatee,  18^. 

liability  of  heirs  and  devisees  for  debt  of  decedent,  1848. 

when  action  to  enforce  such  liaDtlity  may  be  brought,  1844. 

application  to  itell  real  property;  stay  of  proceedings,  184fi. 

action  by,  against  heirs  or  derisoes,  must  be  joint,  1846. 

recovery  in  sncb  action  to  be  apportioned,  1847. 

requisites  'to  recovery  by,  against  heirs,  1848. 

id.:  against  devisees,  1849. 

deanction  from  debt  for  prior  recoveries,  1850. 

complaint  in  such  action  must  dencribe  land,  1851. 

judgment  in  such  action  to  be  sutii^fied  out  of  land,  1868. 

Id.;  when  not  a  lien  on  land  aliened,  1853. 

id.;  hoW  taken  when  land  aliened,  1854. 

classification  of  debts  to  be  enforced  by  such  action,  1SS6. 

defence  of  other  equal  or  prior  cliams,  1856. 

id. ;  when  such  claim  is  paid,  1857. 

action  against  heir  or  devisee  not  suspended  by  infancy,  1858r 

provisions  not  applicable  w1ien  will  charges  real  property,  18S9. 

one  action  where  same  person  is  heir  and  devisee,  etc.  1860. 

penalty  upon,  for  swearing  falsely,  2159. 

may  notify  debtor  to  app5'  for  discbarge,  2210. 

appointment  of  trustee  of  criminal  during  imprisonment,  2220-2228. 

order  to  show  cause  for  dissolution  of  corporation,  to  be  served  upon, 

appointment  of  receiver  in  supplementary  proceedings,  2465. 

rights  of,  under  extension  of  former  receivership,  2466. 

notice  to,  published  by  temporary  administrator,  2673. 

citation  to,  on  application  for  ancillary  Iette<«.  2698. 

may  compel  return  of  inventory  by  executor,  etc.,  2715. 

may  petition  surrogate's  court  to  compel  payment  of  debt,  2717. 

may  be  cited  to  attend  settlement  of  executor's  account,  2729,  2781. 

may  apply  for  disposition  of  real  estate  of  decedent,  2750,  2761. 

notice  of  pendency  of  action,  between  creditor  and  executor,  2751. 

not  cited  may  contest  settlement  of  testamentary  trustee,  etc.  S810. 

definition  of  judgment  creditor,  8343. 

definition  of  judgment  creditor's  action,  8343. 

action  by  judgment  creditor.    (See  Judgment  Cbeditob.) 

CRIER— regulations,  as  to,  62,  90,  92,  242. 

CRIMINAL— prosecution  not  to  affect  or  delav  civil  action,  1800. 
special  proceedings,  habeas  corpus  to  testify,  2009,  2011. 
certiorari  in  civil  cases  not  applicable,  except,  etc.  2148. 
may  be  required  to  file  security  for  costs,  when,  8268. 
definition  of  criminal  action,  3336. 
punishment,  for  crime  under  Codfi,  3346. 
proceedings  for  review  of  criminal  cause,  8347. 
care  of  property  of,  during  imprisonment.    (See  Pbisonvb.) 

CRIMINAL  ACTION— pleading  not  evidence  in,  623. 
prcfered  on  calendar,  790. 

CRIMINAL  CONT?MPT-defined,  8. 

CRIMINAL  CONVERSATION— justice  of  \he  peace  has  no  jurisdiction, 
action  for,  cannot  l)e  maintained  in  district  court  of  N.  X.  8216. 
id. ;  as  to  justices'  courts  of  Albany  and  Troy,  8SS28. 
included  in  term  *^  personal  injury"  in  the  new  revision,  8343. 

CURTESY— tenant  by.    (See  Estate.) 

CUSTODY— of  prisoner,  pending  appeal,  until  bail  is  given,  SOtt. 
surrogate  may  direct  as  to  cuetody  of  property,  2602. 

D. 

DAMAQBS— limitation  of  actions  for,  382-384. 
on  injunction,  how  ascertained,  617,  623,  624. 
assessing  in  actions  for  money,  1183. 
single  and  double,  etc.  1184. 
rate  to  be  recovered  in  action,  1208. 
how  ascertained,  on  judgment  is  by  default,  1215. 
offer  to  liquidate,  786. 
Uk  action  of  ejecitment  inclade  rents  and  profits,  14tf. 
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D  AM  AG'KS— continued. 

in  action  of  ejectment,  what  to  consist  of,  1531. 

recoverable  in  action  for  dower,  lOOQ-1608. 

in  actioQ  of  ejectment ;  recovery  of  dower  against  infant,  140ft. 

to  be  awarded  defendant  in  action  for  real  property,  1644. 

judgment  in  action  for  waute,  1655,  1G56. 

m  action  for  waste,  105S. 

in  action  for  nuisance,  1662. 

recoverable  in  action  against  tra^tee,  etc.  1664. 

treble,  when  awarded  in  aclion  for  cutting  trees,  1668. 

id.;  recoverable  in  action  for  forcible  entry,  etc.  1069. 

id.;  in  anion  for  smug,  etc.,  in  name  of  another,  etc.  1901. 

id.;  in  action  to  recover  back  ilhs^al  fees  paid,  3:^. 

when  chattel  injured,  etc.,  by  derendant,  1722. 

most  be  fixed  ny  verdict,  etc.,  in  action  for  chattel,  172G. 

how  ascertained  on  default,  in  such  action,  1729. 

f>art  only  of  penalty,  etc.,  may  be  awarded  as,  1006,  1964. 
n  action  for  death  caused  by  negligence,  etc.  1908,  1904. 
in  action  for  slander  of  a  woman,  19U6. 
recOTcrahle  in  action  on  penal  bond,  1915. 
may  be  recovered  in  action  against  usurper  of  office,  1963. 
need  not  be  proved  in  action  on  forfeited  recognizance,  19M. 
in  aclion  for  public  moneys  vest  in  the  people,  1972. 
when  relator  to  recover,  in  mandamus  proceedings,  2068. 
when  chattel  injnred,  etc.,  by  defendant,  in  justice's  court,  2981. 
must  be  fixed  by  verdict,  etc.,  in  such  action,  2931. 
defaulting  witness  in  justice's  court  liable  for,  2979. 
how  determined  when  caused  by  animals  trespassing,  3109. 
increased  dsmages  do  not  carry  iiu:reased  costs,  3257. 
writ  of  assessment  of.    (Sec  Assessment  or  Damages.) 

DEATH— or  disability  of  officer  in  special  proceeding,  52,  53. 
of  attorney,  65,  l:W2. 

of  person  entitled,  or  liable,  etc.;  effect  of,  on  limitation,  402,  408. 
of  party,  757-700. 
of  plaintiff,  761,  762. 

of  party,  after  oflier,  verdict,  etc.;  entry  of  judgment,  763,  764. 
of  defendant,  before  verdict,  etc.,  765. 
of  officer,  etc.,  not  to  abate  his  action,  766. 
presumption  of,  841. 

of  justice  of  the  peace,  proof  of  proceedings  in  case  of,  940. 
judgment  against  party  after  death,  1210. 
id.;  on  coiuest^ion.  not  to  be  entered  after,  1275. 
motion  to  set  aside  judgment  after  party's  death,  1284. 
appeal,  how  taken  after  ;  substitution  of  parties ;  undertaking,  1397-1I88l 
of  party,  pending  an  appeal,  proceedings  on.  1298-1299. 
of  attorney,  notice  of  apeal.  how  served  in  case  of,  1302. 
execution,  how  obtained  after  deatii  of  creditor,  1376. 
id.;  after  death  of  debtor,  1379-1381. 
of  sheriff,  how  execution  enforced  after,  1388. 
homestead  exemption  from  execution  after  death,  1400-1403. 
of  sheriff  or  coroner  conveying  real  property  sold  on  execution,  147S. 
of  person  in  custody  under  execution,  1478. 
of  party  in  ejectment,  1622,  1523. 
of  party,  in  partition,  proceedings  in  case  of,  1588. 
action  for  chattel  survives  after  death  of  party,  1736. 
action  for  causing,  by  negligence  when  brought  by  executor,  1908. 
damages  therein,  and  distribution  thereof,  1908, 1904. 
disposition  of  property  of  lunatic,  in  case  of.  2844. 
effect  of,  of  party,  npou  proceedings  in  arbitration,  2882. 
appeal  in  surrogate's  court,  after  deatit  of  adverse  party,  2575. 
proceedings  In  such  court  when  party  dies  pending  appeal,  207S. 
order  of  substitution  in  such  causes.  2575. 
or  disability  of  witness  to  will,  when  proved,  2619. 
id.;  proof  of  handwriting  of  tesmtor,  when  admitted,  2620. 
remaining  executors,  etc.,  may  act  in  case  of  death  of  one,  9008. 
etc.,  of  executor,  etc.,  not  to  nffeet  decree,  2770. 
undertaking  on  appeal  from  jui'tice's  judgment,  how  filed,  8062. 
proceedings,  where  justice  dies  before  return,  .S056. 
proof  of  jadgnient  on  death,  etc.,  of  justice  of  the  peace,  3155. 
id.;  how  proved  when  docket  book  lost  or  destroyed,  81.w. 
proceedings  to  discover  death  of  life-tenaut.    (See  piscoyEi^Y  of  PsAni  of 
t^iFS-T^NANT ;  also,  AbatejientO 
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DSBT— jcrisdiction  of  rarrogate's  court  as  to,  2734. 

provisions  concemine  jurisdiction  of  poch  conrt,  9178-^482. 
definition  of,  as  nst'd  in  snrrogale's  courts,  2614. 
payment  of,  by  temporary  administrator,  2674. 
due  to  executor,  etc.,  proved  on  a  settlement,  2739. 

Sroceedings  to  compel  payment  by  testamentary  trnstee^  3804^806. 
ue  to  te6»tttmentary  trustee  proved  on  sertleinent,  2811. 
of  Jad^meiit  debtor  may  be  paid  to  sheriff  in  sup.  proc.  2446. 
disposition   of  real  property  of  decedent  for  payment  of.    (See  Rbal  PboT' 

ERTY,  Disposition  of,  etc.) 
discharge  of  insolvent  from   hi?  debts.    (See  Iksolyent  Debtor,  Discharoi 

ot\  from  his  Debts.) 
discharge  oi  insolvent,  from  arrest.    (Sec  Insolvent  Debtor,  Exexptiom 

from  Arrest.) 
discharge  of  judgment  debtor  from  imprisonment.    (See  Judgment  Debtor.) 

DECEIT— when  defendant  may  be  arrested  in  action  for,  2805. 

DECISION — of  motion  to  vacate,  etc.,  provisional  remedy,  how  soon  required,  7W. 
of  court,  on  trial,  1020-1022.    - 

judgment  n|)on,  after  trial  of  issue  of  fact,  1203,  1288. 
included  in  term  "  determination,**  in  certiorari,  2146. 
definition  of,  3848. 
(See.  Verdict.) 

DECLARATION— of  party  not  proof  to  annal  marriage,  1753 

DECREE— surrogate  may  open,  vacate,  etc.,  decree,  2481. 
in  surrogate's  court,  dennition  of,  2550. 
id.  ;  settling  account  must  contain  summary  thereof,  2551. 
Id. ;  when  evidence  of  assets,  2552, 
Id.  ;  for  money,  how  docketed,  etc.  2553. 
id. ;  enforcement  of,  2554,  2555. 

of  surrogate's  court  may  be  affirmed,  etc.,  on  appeal,  2587. 
contents  and  effect  of  decree  revoking  letters,  2603,  fUSOi. 
validity,  etc.,  of  will  must  be  determined  before  decree,  2684. 
of  surrogate  on  prolMite  of  will,  2625-2027. 
on  application  for  revocation  of  probata,  2652. 
on  probate  of  hcirslnp  ;, record  and  effect ;  vacating,  2650-2659. 
on  application  for  administration,  2G6C. 
for  revocation  of  letters,  2684-2690 
in  proceedings  for  discovery  of  property,  etc.  2712. 
on  petition  to  compel  payment  of  tlekt,  etc.  2718,  2719. 
in  judicial  setllement  of  account  of  executor,  etc.  2721, 
on  surrogate's  court  for  payment  of  assets,  2743-2748. 
in  proceedings  to  dispose  of  decedeut^s  real  property  for  payment  of  ddiCi^ 

2766-2792. 
in  proceedings  to  compel  payment,  etc..  by  testamentary  trustee,  28W5. 
of  surrogate's  court,  for  distribution,  of  property,  by  trustee ;  share  of  inlkat, 

2811. 
on  settlement  of  account  of  trustee  ;  effect  thereof,  2813. 
that  guardian,  appointed  by  will  or  deed,  give  security,  etc.  2858. 
effect  of,  for  settlement  of  account  of  guardian  appointed,  8857. 
appeal  from,  in  surrogate's  court.    (See  Appeal  ;  Judgment.) 

PEED — appointing  guardian  must  be  recorded,  2851. 

for  provisions  relating  to  such  guardianship.    (See  Quabdiax.) 

DEFAULT"  judgment  by,  419,  1212-1215. 

relief  from  consequence  of  failure  to  plead,  etc.  788, 

effect  of  judgment  by,  in  ejectment,  1526. 

in  partition,  rights  of  parties  before  judgment,  1545. 

recovery  of  dower  against  infant,  by  collusion,  etc.  1605. 

subsequent,  after  payment  of  amount,  in  foreclosure,  1635. 

Id.;  where  part  only  sold.  In  foreclosure.  1636. 

judgment  by,  in  action  to  determine  claim  to  real  property,  1646w 

damages,  how  ascertained  on,  in  action  for  chattel,  17:i^. 

judgment  annulling  marriage  not  to  be  rendered  by,  1753. 

concerning  judgment  by,  m  matrimonial  actions,  1774. 

in  action  before  jii.-«tice  of  the  peace  ;  what  must  be  proven,  2908. 

judgment  how  taken  by  default  before  justice  of  the  peace,  29^. 

may  be  opened  in  justice's  court  of  Brooklyn,  3128. 

DEFECT— certiorari  or  habeas  corpus  to  inqtiire,  etc.,  not  be  disobeyed,  J^OMi 
jurisdiction  of  surrogate's  court  not  lost  by,  2474. 
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BEFBCT^continued. 

provisions  relating  to,  apply  to  snrrogate^B  court,  2638. 
In  proceedings  from  surrogate,  bow  i^medied,  2575. 
(See  Amendment.) 

BBF^JSNCE— in  action  against  deceased  debtor^s  next  of  kin,  etc.  1856, 1857. 
in  action  on  sheriff^s  official  bond,  1884. 

foregoing  p^o^•i8ion9  applied  to  other  official  bonds,  1886-1889. 
what,  is  available,-to  charge  judgment  upon  joint  debtors  not  served,  IMS* 
rights  of  joint  debtor  not  affected,  1944. 
improi>er  joinder  of  persont>  engaged  in  transportation,  1945. 
undei  statute  of  limitations  of  real  property  of  decedent,  2755. 
oTconnterclaim  may  be  interposed  by  heir,  etc.,  in,  2757. 
to  action  upon  a  claim  brougbt,  etc.,  by  justice  or  constable,  3139. 
(See,  also,  Answbb.) 

DEPENDANT— appearance  by,  when  and  how  niadc,  421. 

how  designated  in  Bummons,  when  person  and  name  unknown,  451; 

eeveralljr  liable,  action  iigainst,  454-456. 

jointly  liable,  action  against,  457. 

infant,  must  appear  by  guardian  ad  litem.  471. 

only  pleading  of,  is  demurrer  or  answer,  487. 

arrest  of,  in  an  action,  when  allowed,  549-655. 

bringing  on  cause  for  trial,  unist  furnish  copies  of  papers,  wheti,  ^1. 

may  demand  that  plaCQ  of  trial  be  changed  to  proper  county,  986, 

judgment  rendered  againtit  one,  and  action  proceed  against  others,  1 

who  may  be  made,  in  action  of  ejectment,  1502, 1503. 

ouster  proved  in  action  of  ejectment  against  joint-tenant,  1515. 

severance  of  action,  in  ejectment  against  two  or  more,  151«,  1517. 

severance  of  action,  in  ejectment  after  death  of,  1522,  1523. 

may  apply  for  new  trial  in  ejectment,  when,  152iS. 

in  partition,  who  must  be  made,  1538. 

id.  ;  who  may  be  made,  1539. 

id.  ;  creditors  holding  liens  may  be  made,  1540. 

id.;  who  is  served,  by  publication,  etc.,  not  allowed  to  defend,  VMt» 

In  action  for  dower,  who  must  be  made,  1597. 

id.;  who  may  be  made,  1598, 1599. 

in  action  for  foreclosure  of  mortgage,  who  may  be  made,  1687. 

id. ;  corporation  may  be  a  party  to  such  action,  1650. 

in  action  for  waste,  who  liable  as,  1651. 

id.;  guardian  liable  to  ward  in  action  for  waste,  1653. 

id.;  a^iuKt  jDint- tenant,  etc.  1656. 

\n  action  ibr  nuisance,  who  may  be  made,  1681. 

may  file  notice  of  pendency  of  action,  when,  1673. 

cancellalion  of  such  notice,  1674. 

who  joined  as  in  action  by  creditor  against  legatees,  etc.  1838. 

action  to  charge,  jointly  indebted  not  served,  1937-1941. 

jointly  indebted,  may  compound  separately  with  creditor,  1942. 

(S  e,  also,  Joint  Dbbtob.) 
officer  or  person  against  whom  writ  issues  shall  be  styled,  1994. 
when,  may  be  des^uated  by  fictitious  name  in  summons,  2884. 
neglecting  to  set  up  counterclaim  in  justice's  court,  when  barred,  2M7, 
when  party  is  styled  defendant  in  civil  acti(m,  3338. 

DEFINITION— of  certain  terms  used  in  surrogate's  courts,  2514. 
miscellaneous  definitions  of  words  and  terms,  3343. 

DELIVERANCE— writ  of  second,  abolished,  1688. 

DELIVERY— of  real  property  how  directed  and  enforced,  1675. 
of  personal  property  by  trustee,  how  compelled,  2804-^306. 

DEMAND— of  judgment,  in  complaint  in  action  for  real  property,  1688L 
id.,  id.;  to  determine  claim  for  dower,  1649. 
notice  of,  of  judgment  for  return  of  chattel,  1725. 
when  necessary  before  action  on  official  bond,  1891. 
ornotice  necesscry  in  summary  proceedings,  2231. 
of  possession  of  aniujal  in  proceedings  relative  to  strays,  3097. 
id.;  when  animal  wilfully  net  at  large  by  third  person,  8098. 
id.;  how  may  be  made  after  final  order,  etc.  3101. 
separate  owners  may  severally  demand  possession,  3110. 

DEMAND  OF  JUDGMENT.    (Sec  Answer  ;  Complaint.) 

DEMURRER— general  rules  ns  to  demurrer  to  complaint,  487-499; 
to  answer,  4d3-496. 


"DKHTrRREU—coniinued. 

ill  Bnffalo  ifiii|)erior  court,  397. 

n<i-vice  of,  is  appearance,  421 

must  be  eiibfcribed,  421. 

Hcrved  before  expiration  of  lime  for  appearance,  4St. 

pleading  over,  or  amendment,  497. 

division  of  action  after,  497. 

objections  taken  by  answer,  instead  of  demurrer,  498. 

id.;  when  waived,  unless  taicen  by  answer  or  demurrer,  49i. 

to  partial  defence,  508. 

need  not  be  verified,  523. 

ro  pleading,  etc.,  as  frivolons,  637. 

to  amended  pleading,  effect  of  failure  to  serve,  543. 

isMie  of  law  arises  only  on,  964. 

wUere  triable,  090. 

in;<  rFocQtory  or  flntl  Jndgment  rendered  on  decision  of,  1021. 

to  first  writ  of  mandamus,  2073. 

lo  alternative  writ  of  inuudiunuti,  2076. 

to  return  to  alternative  mundamus,  207^ 

lo  such  writ,  and  to  return  thereto  must  be  served,  2081. 

in  justice's  court,  2935. 

to  complaint  or  answer  in  justice's  court,  2939. 

general  rules  of  pleading;  in  such  court,  2940. 

DECRIAL.    (See  Answer  ;  Reply.) 

DEPOSIT— in  lien  of  undertaking  on  appeal  from  santigate^B  court,  2698t 
of  securities  to  reduce  penalty  of  bond  of  executor  etc.  2595. 
of  money  by  temporary  administrator  ;  bond,  etc.  86?S-2680. 
of  monev  to  secure  payment  not  dne  on  executor's  accoant,  2746. 
application  of  certain  provisions  concerning,  3347. 
of  money  in  place  of  bail.    (See  Bail.) 
of  money  in  court.    (See  Payment  into  Coa»«  > 

DEPOSITION— taken,  and  for  use  within  the  State,  fegalated  in  detail,  870-881^ 
taken  within  the  Stat&,  for  use  elsewhere,  914-9:ii0. 
taken  without  the  State,  887-913. 

certain  provisions  relative  to,  apply  to  surrogate's  courts,  2538. 
for  use  before  justice  of  the  peace.    (See  Commission.) 

DESIGNATION— by  railroad  corporation,  of  person  to  be  served,  2880,  2881. 
revocation  of  such  service  in  such  case,  2882. 

DETAINER— forcible.    (See  Entry.) 

DETERMINATION— as  used  in  certiorari,  etc.,  what  to  include,  2146. 
of  claim  to  land,  action  for.    (See  Claim  to  Real  Property.) 

DEVISE— property  subject  of  action  of  partition,  when,  1537. 
complaint  m  partition,  1542. 
when  purchaser  protected,  notwithstanding,  2028. 


DEVISEE— action  to  enforce  liability  of,  for  debts  of  decedents.    (See  Creihtos.) 
action  against,  by  child  born  after  will,  when,  1868. 

DIRECTOR— etc.,  of  corporation  may  be  sued,  1781. 

restrained  in  action  to  dissolve,  etc.,  corporation,  1787. 

may  be  joined  as  defendants  in  action,  when,  1790. 

when  separate  action  may  be  brong^ht  against  them,  1791. 

proceedings  in  either  of  last  namecTactions,  1792. 

judgment  in  such  action  ;  as  to  liabilities  of,  1795. 

of  corporation  may  he  compelled  to  testify,  1805. 

judicial  suspension  of  oflicers,  etc.,  of  corporation,  1811, 1812. 

costs  against  illegal  corporation,  when  collected  from,  1987. 

when  may  petition  for  dissolution  of  corporation,  2419,2420 

petition  therefor  and  proceedings  thereon.  (Sec  Dissolution  or  CoBPORATMni.) 

DISABILITY— when  time  of,  not  to  form  part  of  limitation.    (See  Limitation.) 
action  against  widow  for  dower  right  not  maintained,  while  under,  1647. 
proceedings  in  case  of  disability  of  surrogate,  2184-2492. 
testimony  taken  on  propate  of  will  where  witness  under,  2651. 
revocation  of  letters  testamentary,  on  ground  of,  2685-2688. 
proceedings  on  appeal  from  justices'  Judgment,  3056. 
removal  of  action  from  mayor's  conrt  of  Hudson,  and  recorder's  court  of  Utlca 

and  Oswego,  in  case  of  disability  of  judge,  $X)0. 

0^ce,  also,  death.) 
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DISBURSEMENTS— to  be  included  in  bill  of  costs,  32S6. 
increased,  not  allowed,  when  increaned  costs  allowed,  3259. 
affidavit  of,  on  taxation  of  costs,  3267. 

DISCHARGE— of  prisoner  on  habeas  corpus,  or  certiorari.    (See  Habxai  Cobpui 

TO  Inquire,  etc. ;  Certiorari.) 
writ  of,  abolished  ;  order  substituted  ;  service  and  effect,  9048. 
of  insolvent  from  imprisonment.    (See  Insolvent  Debtor  ;  Exexftion  ntOM 

Arrest,  etc.) 
of  insolvent  from  his  debts.    (See  Insolvent  Debtor  ;  Bankruptcy.) 
of  judgment  debtor  from  impribonment.    (See  Judombnt  Debtor.) 
property  of  prisoner  delivered  to  him  on  big,  22:39. 
from  imprisonment  in  contempt  proceedings  ;  when  ordered,  2286. 
motion  tor,  from  arrest,  in  action  in  justice^s  court,  2901. 
effect  of  such  discharge  of  defendant,  2902. 
of  privileged  person  from  arrest  in  justice's  court,  2904. 
^of  debtor  imprisoned  on  execution  upon  justice's  judgment,  8083-3037. 
from  imprisoumcui,  L>y  N.  T.  marine  court,  of  person  unable  to  endure  com- 

finernent,  3163. 
person  discluirged  from  debts,  etc.,  when  to  file  security  for  costs,  3908. 

DISCOVERY— of  books  and  papers  regulated,  803-809. 
and  see  examination  of  party,-  870. 
and  subpcena,  866,  etc. 

of  judgment  debtor's  property,  in  superior  city  court,  263. 
ancillary  action  for, . abolished,  1914. 
of  books  and  papers,  in  surrogates'  courts,  2538. 
of  property  withneld,  proceedings  by  executor,  2706-2714. 
action  to  compel,  of  property.    (See  Judgmrnt  Creditor.) 
proceedings  for,  death  of  tenant  for  life,  2cX)2. 
contents  of  such  petition,  2303. 
service  of  petition  and  notice,  2304. 
proceedings  upon  presentation  of  silCh  petition,  2305. 
eervice  of  order ;  powers,  etc.,  of  referee,  2306. 
habeas  corpus  for  production  of  life  tenant,  2307. 
report  of  referee  in  such  proceedings,  2306. 
diemisi^nl  of  petition  when  order  complied  with,  2309. 
when  life  tenant  deemed  dead  and  petitioner  let  into  possession,  2810. 
commission  to  be  issued  if  life  tenant  is  without  the  State,  2311. 
general  provisions  respecting  such  commission,  2313. 
petitioner  to  give  notice  of  its  execution,  2313. 
execution  of  such  commiiision,  2>'tl4. 
proceedings  on  return  of  such  commission,  2315. 
costs  in  such  proceedings,  2316. 
possession  of  property  when  restored,  2317. 
remedy  of  persons  evicted,  for  profits,  etc.  2318. 
final  order  in  these  proceedings  not  evidence  in  ejectment,  2319. 

DISPOSITION— of  real  property  of  decedent  for  payment  of  debts,  etc.  (See  BbaIi 
Paopbrtt,  Disposition  or,  etc.) 

DISQUALIFICATION— of  surrogate,  2485,  2495-2497. 

bequest  docs  not  disqualify  witness  from  testifying,  2544* 
(See  Deat^  ;  Disability.) 

DISSOLUTION  OP  CORPORATION- action  for,  1785. 
by  whom  such  action  may  be  brought,  1786. 
temporary  injunction  may  be  granted  therein,  1787. 
receiver  aay  he  appointed  in  such  action,  duties,  etc.  1788,  1789. 
stockholders,  etc.,  when  joined  as  defendants  in  such  action,  1790. 
when  separate  action  brought  against  stockholder?,  etc.  1791. 
proceedings  in  either  of  two  last-named  actions,  1792. 
judgment  in  action  for  ;  property  to  be  distributed,  1793. 
id.;  Ptock  suljscriptions  to  be  recovered,  1794. 
id.;  as  to  liabilities  of  stockholders  and  directors,  1795. 
limitation  of  effect  of  foregoing  provisions,  1796. 

DISSOLUTION  OF  CORPORATION  BY  VOLUNTARY  PROCBBDINGS— whM 

a  majority  of  directoi's,  etc.,  may  petition  for  dissolotlon,  2419. 
id.;  when  they  are  equally  divided,  2420. 
contents  of  petition,  schedules,  etc.  2421. 
affidavit  to  be  annexed,  2422. 

presentation  of  petition,  etc.;  order  to  show  caase,  9488. 
order  to  be  pablished,  2424. 
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DISSOLUTION   OF  CORPORATION  BY  VOLUNTARY  PROCEBDING8-^0m- 

tinued. 
id. ;  to  be  e>ervGd  on  creditors  and  stockholders,  8425. 
heart  UK  ;  report  of  r.»feree,  S8426. 
Id.;  oriffinal  pifpers  nriHy  be  used,  2427. 
application  for  final  order,  2428. 
final  order  ;  receiver  may  bo  apoointed,  2429. 
certain  sales,  etc..  void,  2430. 
certain  corporations  excepted  from  this  title,  2431. 

DISTRIBUTION—of  estate  of  decedent,  general  Jurisdiction  of  aarrogate^s  ooart 

M  to,  2472-2482. 
of  estate  of  decedent  by  executor,  etc.    (See  Account.) 
of  proceeds  of  sale,  of  real  property  of  decedent.    (See  Rial  Propxbtt  ;  Dia- 

POSITION  OF,  elc.) 
money  on  foreclot>ure,  etc.,  paid  into  surrogate's  conrt,  2799. 

DISTRICT- ATTORNEY— partner  of,  or  person  who  has  been,  not  to  defend  cer- 
tain proftecntioiis,  78-80. 
to  be  notified  of  application  to  remit  fine,  etc.  352. 
may  sue  for  penalty,  etc.,  given  to  prosecutor,  387. 
must  render  account  of  actions,  etc.  1908. 
may  apply  for  State  writ  in  action  by  the  people,  1993. 
payment  of  fees  not  required  on  hai>eas  corpus,  2002. 
advice  of  counsel  not  sworn  to.  in  habeas  corpus  to  testify,  2012. 
M'hen  to  act  as  surrogate,  when  that  ofiicer  disqualified,  etc.  2484-2494. 
when  to  prosecute  niidertaking  in  contempt,  2290. 

DISTRICT  COURTS  OF  NEW  YORK.    (See  New  York,   Distriot  Oovxtc  oi 
THE  City  op.) 

DIV0RJ3E— service  by  publication,  etc.  438. 
evidence  of  husband  or  wife,  831. 
reference  by  consent,  1012. 
referee  to  whom  all  uarties  object,  1024.    • 
judgment,  how  rendered,  1229. 
in  what  cases  action  for,  may  be  maintained,  1756. 
answer  in  action  for  •  mode  of  trial ;  judgment  by  default,  1757. 
when  denied,  although  adultery  proved,  1758. 
regnialions,  when  action  brought  by  wife.  1769. 
id.;  when  action  brought  by  husband,  17G0. 
marriage  after  divorce  for  adultery,  1761. 
as  to  action  for  limited.    (See  Separation.) 
married  woman  plaintiff  deemed  resident,  when,  1768. 
alimony  in  action  for ;  costs  ;  execution,  1769. 
what  is  deemed  counterclaim  in  action  for,  1770. 
court  to  give  directions  as  to  custody,  etc.,  of  children,  1771. 
support,  etc.,  of  wife  and  children,  in  action  for,  1772. 
id.;  when  enforced  by  punishment  for  contempt,  1778. 
regulations  respecting  judgment  by  default  in  action  for,  1774. 

DOCKET-BOOK— justice  must  enter  fine  imposed  on  defaulting  witnees, 
justice  of  the  peace  must  keep  entries  therein,  3140,  8141. 
alphabetical  index  thereto  must  be  kept,  3142. 

deposit  of,  with  town  or  city  clerk  on  removal,  of  Justice,  8144-814t. 
of  justice,  when  presumptive  evidence,  3155.  * 

DOCKET  OP  JUDGMENT,  1245,  etc. 
as  evidence,  948,  W;. 

DOWER— when  may  be  brought  in  superior  city  conrt,  263. 
county  court  has  jurisdiction,  340 
stay  by  injunction.  016. 
preferred  on  calendar,  791,   ' 

triable  by  jury,  968.  ' 

place  of  ^lal,  982. 

where  ac\)u  for,  is  maintainable,  ejectment  abolished,  MM.^ 
who,  musi  be  made  parties  in  partition,  1.S38. 
right  of,  not  admeasured,  how  treated  in  partition,  1558. 
right  in  partition,  court  may  direct  sale  of,  etc.  1567-1670. 
married  woman  may  release  her  inchoate  right  of,  1571. 
investment  of  proceeds  of  sale  of,  in  partition,  1588'1585. 
limitation  of  action  for,  1596. 
against  whom  action  for,  may  be  bronght,  1597. 
who  may  be  made  defendants  in  action  for,  1598,  1599. 
dainagea  may  be  recovered  in  action  for ;  how  estimated,  IfOO. 
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yWWEHR—amtinued. 

damages  in  action  for,  against  alienee,  etc.  1601. 

id,;  to  be  awarded,  only  for  property  held  by  defendant,  160iL 

id.^  against  iieirs,  etc.,  aliening  land,  1G03. 

action  for,  barred  by  aeeignment  of,  1604. 

collusive  recovery  of,  not  to  prejndice  infant,  1605. 

complaint  in  action  for,  what  to  state,  1606. 

interlocutory  judgment  for  admeasurement  of,  1607. 

commissioners  to  adroeatiure ;  removal,  etc.  1606. 

how  to  be  admeasured  by  commissioners,  etc^  1609. 

meetings  of  commissioners  to  admeasure  ;  their  report,  etc.  ICliL 

report  of  commissioners,  etc.,  may  be  set  aside,  1611. 

fees  and  expenses  of  commissioners,  etc.  161S. 

final  jndgment  on  confirmation  of  report,  1613 

p-'aintiff  may  recover  sum  awarded  as,  1614. 

junior  Jiens  not  affected  by  admeasurement  •f,  1615. 

Siaintiff  may  consent  to  receive  gross  sum  in  lieu  of,  1617. 
(.-fendant  may  pay  such  gross  sum  ;  proceedings,  etc.,  1618. 
interlocutory  jadgmenl  for  sale,  1610. 
id.;  directing  distinct  parcel  to  be  admeasured,  1620. 
liens  to  be  ascertained  before  judgment  for  sale,  1621. 
payment  of,  or  sales  subject  to  liens,  1622. 
report  of  sale,  1623. 

final  judgment  on  report  of  sale,  1624. 
provimonsas  to  sale,  etc.,  In  partition,  in  action  for,  1625. 
claim  for,  in  action  to  determine  claim  to  real  property,  16S8. 
action  may  be  maintained  against  widow  to  determine  her,  16IT. 
proceedings  where  defendanfs  right  is  admitted,  1648. 
id. 5  when  defendant's  right  denied,  1649. 
writ  of,  abolished,  1687. 

riffht  of,  how  affected  by  jndgment  of  divorce,  1769, 1760. 
when  right  of,  included  in  sale  of  real  estate,  2962. 
id.:  when  belonging  to  infant,  etc.  2363. 
right  of,  when  barred  by  sale  on  foreclosure^  2386. 
in  lands  nnder  contract  and  sold  in  proceeding,  2794-2796. 

DRUNKARD,  HABITUAL,  340. 

DRUNKENNESS— action  against  seller  of  liqaor  for  damages  earned  bj. 
Lk^uob.) 


EARNINGS— of  debtor  when  exempt.    (See  Exempt.) 

EDITOR— when  action  for  libel  cannot  be  maintained  against,  1909  1909. 

EJECTMENT— stay  by  iniunction,  616. 
interpleader  by  order,  in,  820. 
triable  by  jury,  068. 
place  of  trial,  062. 

judgment  enforced  by  execntion,  1240. 
definition  of  action  of,  1496. 
damages  in  action  of,  what  to  inclnde.  1497, 1531. 
who  may  maintain  action  of,  1498-1501. 
against  whom  action  must  be  brought.  1502. 
who  may  be  joined  as  defendants  in  action  of,  1503. 
may  be  brought  for  non-payment  of  rent,  when,  1504. 
may«be  brought  when  rijgnt  of  re-entry  is  reserved,  1606. 
against  tenant,  proceedings  on  payment  or  tender,  etc.  1009. 
against  tenant,  amount  in  arrear  how  fixed,  1507. 
against  tenant,  when  possession  to  be  restored,  1^.  ' 
ie.;  when  use  of  property  set  off  against  rent,  1509. 
what  complaint  must  state,  in  action  of,  1510,  1511. 
when  ouster  to  be  proved,  in  action  of,  1515. 

action  of,  to  be  severed  when  there  are  distinct  occupants,  1516, 1617. 
id.;  plaintiff  may  recover  a  portion  only  of  property  claimed,  1518. 
id.;  verdict,  etc.,  where  plaintiff's  title  expires  before  trial,  1620. 
abatement  of  action  of,  1521. 

action  of,  when  different  persons  succeed  to  the  property,  etc.  1633,  16M. 
id.;  effect  of  jndgment  after  trial,  1524. 
id.;  new  trial  may  be  granted,  when,  etc.  1525. 
effect  of  jndsrment  bv  default,  etc.  1526. 
poffMseion  of  plaintiff  under  judgment  affected  by  vacating  jndgmei^  1699. 
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BJBCTMENT— orm/intt^cf. 

evtdence  on  new  trial  of  action  in.  1580. 

damages  recoverable  in  action  of,  1531. 

permanent  improvementn  set  off  ngninst  damages,  1531. 

may  be  maintained  in  cabc  of  infants  against  whom  collnsive  reccTery  of 

dower  is  made,  1605. 
applicable  to  action  to  determine  claim  to  real  property,  1642. 
leversioner  may  bring  action  for,  after  dcfualt,  etc.  1680. 
defendant  may  be  restrained  from  committing  waste,  1681. 
liability  of  purchaeer,  pending  action  of,  1685. 
ftction  of,  not  barred  by  final  order  in  summary  proceedings,  2284. 
order  in  proceedings  to  discover  death  not  evidence,  2319. 
by  the  people  to  recover  real  property  esscheated.    (See  Escheat  ;  Tbsasoh.^ 
for  provisions  generally  applicable  to  real  actions.    (See  liEAL  Propbrtt.), 

KNTRY— treble  damages  for  forcible  entry  and  detainer,  recoverable,  1669. 
writ  of,  abolished,  1687. 

summary  proceedings  in  forcible  entry  and  detainer,  ^233. 
issues  in  such  proceedings,  2245. 

SQUITT— distinction  between  hiw  and  equity  abolished,  3839. 

EMBRACERY— penalty  for,  1194. 

ERROR— in  fact,  vacating  judgment  for,  1282-1291. 

ESCAPE — of  prisoner  going  to,  etc.,  or  returning  from  hospital ;  etc.  Ifl*. 
what  is,  and  effect  thereof,  155. 
sheriff  liable  to  action  for,  158. 
penalty  for  connivance  of  sheriff,  etc.,  at,  169. 
judgment  against  sheriff  for,  evidence  against  sureties,  161. 
damages  in  action  for,  by  assignee  of  bond,  167. 
stay  of  proceedings  in  action,  170. 
defence  of  sheriff,  in  action  for,  171. 
of  sheriff,  coroner  liable  for,  177. 

of  prisoner  in  action  by  sheriff  ;  coroner's  liability  for,  179, 181. 
limitation  of  action  against  officer  for,  385. 
of  defendant  after  arrest,  sheriff  is  liable  for,  587. 
new  execution  against  person  or  property  may  issue  after,  1493. 

ESCHEAT— attorney-general  must  bring  ejectment  for,  1977. 
notice  of  object  of  such  action  to  be  published,  197B. 
when  unknown  claimants  may  be  made  defendants,  1979. 
effect  of  judgment  against  unknown  claimants,  1980. 
action  to  recover  property,  must'be  in  name  of  people,  1984. 

ESTATE — in  fee,  for  life,  etc.,  holder  of,  when  party  in  partition,  1539. 
for  life,  by  curtesy,  etc.,  how  partition,  may  be  made,  1553. 
in  partition,  holders  of  future  estates  to  be  protected,  etc.  1590. 
for  life,  for  years,  etc.,  investment  of  proceeds  of  sale  of,  1569,  1588-158i. 
who  may  be  made  defendanti!?  in  action  for  dower,  1598, 1599. 
what  is  barred  in  action  to  delermine  claim  to  real  property,  1645,  1646. 
holder,  by  curtesy,  for  life,  etc.,  liable  for  waste,  1651. 
judgment  for  waste  against 'tenant  of  particular  estate,  1655. 
owner  of,  who  holds  over,  deemed  trespasser,  1064. 
in  remainder,  etc.,  holder  of.  may  maintain  action,  1665. 
certain  tenants  removed  by  summary  proceedings,  2331. 
particular  estate,  how  included  in  ^ale  of  real  estate,  2362,  2363. 
submission  of  controversy  to  ari)itration,  how  made,  2365. 

EVIDENCE — ^general  regulations  respecting  evidence,  828-851.  , 

conipctency  of  witnesses  ;  evidence  in  particular  cases,  828-841. 
administration  of  oath  or  afttrmation,  &12-851. 
compelling  the  aitendando  and  testimony  of  witnesses,  652-869. 
depositions,  taken  and  lo  be  used  within  the  Sate,  870-8B6. 
depositions,  taken  without  the  State,  for  use  within  the  State.  887-iito 
depositions,  taken  within  the  State,  for  use  without  the  State,  914-920. 
documentary  evidence  as  a  substiljjte  for  oral  testimony,  921-931. 
proof  of  a  docnment,  executed  or  remaining  within  the  Stale,  932-941. 
proof  of  a  document,  remaining  in  a  court  or  public  office  of  the  United  Bf  i— ^ 

or  executed  or  remaining  without  the  State.  9^-956. 
miscellaneous  provisions  as  xo  evidence,  957-962. 
in  criminal  action,  pleading  not  to  be  used  as,  523. 
sheriff's  retnni  is,  in  action  for  chattel,  1734. 
Inventory  contradicted  in  action  against  executor,  1832-18M. 
•u  trial  of  action  to  annul  marriage,  17&j. 


to  the  SeetianM  ]  •     tNDEl.  <ttvu 

KVIDENCB— (jon^lntttfrf.         , 

judgment  anDulUng  mdiTiag[e\  how  far  concla^ive,  1754. 

to  obtaiu  jadgment  ostabliBhifig  lost  or  destroyed  will,  1865. 

secondary,  in  uction  upon  lost  negotiable  paper,  1917, 1918. 

judgment  ttgainet  joint  debtors  Is  conclnnive,  1933. 

bow  far  discharge,  etc.,  is,  for  discliarge  of  insolvent,  2181. 

uffidavrts  on  mortgage  foreclosure  by  advertisement,  presumptive,  2398. 

answer  in  supplementary  proceedings  not  used  as,  against* witness,  2460. 

order  for  decree  for  payment  againsl^executor,  etc.,  is  evidence  of  assets,  4S68. 

further,  may  be  received  on  appeal  from  surrogate,  8586. 

letters  testamentary,  etc.,  are  conclusive  of  autliority,  ete.  2591. 

required  on  probate  of  lost  or  destroy  d  will,  2621. 

will,  etc.,  certified  by  surrogate  may  be  read  in,  2629. 
, probate  ;  how  far  conclusive.  2626.  2627. 

record  of  certain  wills  heretofore  proved,  how  far,  2C31,  2682. 
•.record  of  will  of  real  property  to  be  received  in,  2633. 

when  testimony  on  probate  of  will  may  be  used  on  revocation  of  probate,  2661. 
'decree,  etc.,  for  probate  of  heirship  is  presumptive,  etc.  2657. 

record  of  will,  proved  in  other  States,  is  presumptive,  2703. 

'on  examination  for  discovery  of  property  withhold  from  executor,  2711. 

of  payments  made  by  executor,  etc.,  m  case  of  lost  voucher,  2734,  2811,  2850. 
.judicial  settlement  of  account  of  executor,  etc.,  is  what,  2742. 
judgment  or  decree  is  presumptive  evidence  of  debt  before  surrogate  in  pro- 
ceedings to  dispose  of  decedent's  real  property,  etc.  2756,  2757. 
'Constable's  return  is  presumptive,  in  action  for  chattel  in  justice^s  court,  2981. 
^entries  in  docket-book  of  justice  are  presumptive  only,  8148. 

BXAMTNATION— of  insolvent  debtor  applying  for  discharge,  2172. 

of  insolvent  debtor  applying  for  exemption  from  imprisonment,  2198. 

for  discovery  of  property,  withheld  from  executor,  etc.  2710,  2711. 

of  executor,  etc.,  for  accounting.  2735. 

of  testamentary  trustee,  for  accounting  2811. 

•of  inventory  and  accounts  of  guardian  made  annually,  2844. 

of  guardian,  etc.,  in  proceedings  for  accounting,  2850. 

of  judgment  debtor,  etc.,  in  supplementary  proceedings.    (See  SurPLBxni' 

TART  PrOCEEDINQS.) 

BXCEPTIONS— settlement  of,  by  pudge  out  of  office,  25. 
in  causes  tried  at  certain  circuits  in  New  York,  236. 
^hat  decisions  may  be  excepted  to,  992. 
refusal  of  court  or.referee  to  make  finding,  1*3. 
when  and  how  taken  after  trial  by  court  or  referee,  994. 
during  trial  and  to  charge  of  judge,  995. 
ruling  excepted  to ;  how  reviewed,  996. 

to  be  stated  in  case  on  appeal,  or  on  motion  for  new  trial,  997. 
when  may  be  ordered  heard  at  general  rerm,  1000. 

motion  for  new  trial  on,  at  general  term,  after  interlocutory  judgment,  1001. 
does  not  operate  as  stay,  unless  order  made,  1005. 
not  to  prejudice  motion  for  new  trial,  1006. 

EXECUTION— when  may  issue,  1240. 

forms  of,  time  and  maimer  of  issuing  ;  general  duties  of  officers,  1862-1388. 

f)ropeii7  exempt  from  levy  and  sale,  1380-1404. 
ien  of  an  execution  upon  personal  property ;  levy  upon  and  sale  of  personal 

property  ;  rights  of  indemnitors  of  sheriff,  1405-1429. 
sale,  redemption,  and  conveyance  of  real  property  ;  rights  and  liabilities  of 

persons  interested.  1430-1478. 
remedies  for  fail^ire  of  title  to  real  property  sold,  and  to  enforce  contribution. 

I47i0-fi86. 
execution  against  the  person,  1-187-1495. 
return  by  sheriff,  1264-1266. 
return  partly  batisfied,  877. 

on  judgment  on  counterclaim,  against  executors,  etc.,  when  allowed,  606. 
when  necessary,  before  action  against  bail,  597. 
on  judgment  for  monev,  1272. 

•OQ  confession  of  judgment,  when  whole  amount  not  due,  1277. 
to  issue  after  expiration  of  term,  to  sheriff  levying  attachment,  TOfi. 
•or  to  i^erson  designated  to  complete  unfinit>hed  business,  706. 
where  attachment  has  issued,  how  collected,  708. 

collectible  solely  out  of  personal  property,  issuable  for  costs  of  motion,  7711 
issues  to  collect  fines  of  jurors  in  New  York,  1U7. 
id.;  in  Kings  county,  1156. 
how  leTlod  on  r«al  property,  after  ten  yean,  1152. 


xixviii  INDEX.    ^  [Jieferetic^  Mi 

EXBCUnON— ooniinwd. 

when  court  may  order  levy  discharged  on  appeal,  13il. 

castody  of  prisoner  arrested  on.  110. 

priiODer  arrested  on,  entitled  to  jail  liberties,  149. 

EXECUTION  AGAINST  PROPERTY— on  appeal  from  judgment  in  action  f«r 

dower,  1616. 
when  granted  on  jndgment  for  defendant  in  reveraion,  etc.  1043. 
on  jndivment,  in  action  for  a  chattel,  1781. 
eheriff^s  power  under,  in  such  action,  1732. 
when  personal  and  representative  causes  joined,  1815. 
in  action  against  executors,  when  some  only  appear,  1817. 
leave  to  issue,  required  in  action  against  executor,  etc.  19SS,  1826,  1897. 
may  issue  on  judgment  recovered  by  former  executor,  ia29. 
Indorsement  upon,  etc.,  in  action  on  sh.riff^s  bond,  1883-1889. 
in  action  against  unincorporn ted  association,  1921. 
of  certain  public  officers,  when  not  to  issue,  1981. 
on  judgment  against  defendants  jointly  indebted,  not  served,  1934, 1936. 
of  defendantfl  jointly  indebted  but  not  served,  1911. 
shall  not  l>e  issued  agaiust  the  people  of  the  State,  1965. 
liow  stayed  in  summary  proccediiigs,  2254. 
where  must  issue  to  authorize  supplementary  proceedings,  ^458. 
enforcement  of  decree  of  surrogate's  conrt  by,  2.j54. 
intermediate  account  of  executor,  etc..  when  may  be  compelled,  2723. 
after  discharge  of  defendant  from  arrest  in  justice's  court,  2901,  2902. 
in  Justice's  court  upon  judgment  when  summons  not  personally  served,  aci. 

atiuchrocnt  issued,  ^18. 
in  action  for  chattel  in  jusiicc^s  court,  iwwer  of  cuusfable,  2931. 
to  collect  flue  imposed  by  justice  on  defaulting  witifess,  2977. 
money  collected  thereon,  how  applied,  2978. 

issued  by  couutjr  clerk  upon  justice's  jndgment  docketed,  3017-3022. 
on  judgment  of  justice  of  the  peace  against  joint  debtors,  3020. 
when  justice  of  the  peace  may  issue,  8024. 
by  justice  of  the  peace  ;  general  requisites  of,  3025. 
id.;  execution  upon  judgment  for  money  ;  Id.,  for  penalty,  3028. 
id.;  renewal  of  execution,  3027. 
id.;  property  exempt  from  execution,  3028. 
id.;  indorsement  of  levy ;  notice  of  sale,  3029. 
id.;  mode  of  levy  ann  sale  ;  certain  provisions  apply  to,  3030. 
id.;  return  of  execution,  3031. 
id.;  execution  upon  judgment  in  replevin,  3038. 
execution  upon  judgment  docketed  with  county  clerk,  3043. 
stay  of,  how  procured  on  appeal  Irom  judgment,  3030. 
in  j'U'-tice's  court,  title  of  purchaser  at  sale  not  affected  by  restitunoa  tm 

reversal  iudgmcnt,  3058. 
provisions  relative  to,  on  decislou  relative  to  strays,  3096. 
sale  of  perishable  proj)erty  on,  in  N.  Y.  marine  court,  3175. 
on  filing  transcript  of  judgment  of  district  court  of  New  York,  3220. 
id.;  on  filing  transcript  or  justices'  court  of  Albany  or  Troy,  3225. 
may  issue  to  collect  interlocutory  costs,  3S83. 
application  of  provisions  concerning,  3347. 

EXECUTION  AGAINST  THE  PERSON -against  joint  debtors,  wher«  pari  u«if 
arc  served,  1984. 
'enforcement  of  such,  1935. 

when  creditor  may  issue  new,  after  discharge  of  debtor,  2214. 
to  collect  fine  imposed  by  justice  on  defaulting  witness,  2977. 
after  transcript  of  justice's  judgment  docketed,  3018. 
upon  justice's  judgment,  3026. 

la.;  execution  against  the  person  ;  imprisonment,  3032. 
id.;  when  judgment  debtor  to  be  discharged,  3033-3037. 

id.;  constable  not  to  act  under,  after  return  day,  3040.  ^ 

party  imprisoned  on,  may  be  discharged  by  marine  court,  8163. 
on  judgment  in  favor  of  woman  for  services,  3107,  3221. 
discbarge  of  judgment  debtor  imprisoned  on.    (See  Judoxient  Dibtml) 
application  or  provisions  concerning,  3347. 

BX'^CUTOR— receiver,  as  successor  of  deceased,  1869. 
must  record  will  or  real  proptatv,  2633. 
when  letter*  testamentary  nSay  be  issued,  2836. 
hearing  upon  objections  to  issue  of  letters,  2637. 
bond  of,  upon  issuing  letters,  when  required,  2688. 
renunciation  of ;  retraction  thereof,  2u;j9. 
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selection  of,  under  a  valid  power,  2640. 
obiection  to  person  bo  selected  ;  how  taken,  2&41. 
failing  to  qualify  or  renounce  ;  how  excluded,  26i2. 
must  qualify  ;  bond  to  l>e  given  when  reqnir^,  8645. 
ne  to  bond  of.    (See  Official  Bond.) 
(See  Letters  TssTAMEirrAiiT.) 

EXECUTORS  ANI)  ADMINISTRATORS— action  by  and  against,  limitation  <tf, 

383,  39(>-;J92. 
may  sue  withont  joining  person  interested,  449. 
counterclaims  in  actiond  by  and  against,  605,  506. 
cannot  be  arrested,  except  for  personal  act,  555. 
preference  of  actions  by  and  against,  791. 
eecnrity  upon  nppcal  by,  may  be  dispensed  with,  1312. 
execution  against  proporty  in  haud«  of,  etc.,  what  to  require,  1371. 
of  deceased  judgment  creditor,  how  to  obtain  execution  within  five  years,  137tt. 
what  evidence  to  furnish  on  redemption  of  real  property  sold  on  execution, 

1464-1466. 
conveyance  by  sherifl  to,  when  person  entitled  thereto  is  dead,  1473. 
action  by  or  against,  bronglit  in  representative  capacity,  1814. 
when  peraonafand  representative  cause  of  action  joined  ;  judgments ;  ezeca- 

lious,  etc.  1815-1816. 
regulations  where  some  are  noi  served,  etc.  1817. 
who  has  not  qualified  not  necessary  party  to  action  against,  1818. 
actir»n  against,  to  recover  legacy  ;  limitation,  etc.  1819. 
id.;  ny  infant ;  guardian^s  bond,  etc.  1820. 
limitation  of  action  against,  by  creditor  on  claim  re^'ected,  1822. 
sufficiency  of  assets  not  to  be  pleaded  in  action  against,  1824. 
execution  against,  how  procured  ;  order,  etc.  1823,  1826. 
secarity  may  be  required  of  a  legatee,  18;;^7. 
action,  etc.,  not  to  abate  on  death,  removal,  etc.,  of,  1828. 
execution  upon  judgment  recovered  by  former,  1829. 
action  against,  who  has  been  superseded,  1S30. 
cannot  be  made  liable  by  reason  of  false  pleading,  1831. 
liability  of,  for  uncollected  demands,  18:33-1834. 
may  bring  action  for  causing  death  by  uesHgunce,  1902. 
consent  of,  to  discharge  of  insolvent  debtor,  21,'53. 

may  maintain  action  to  compel  conveyance  of  real  estate  of  lunatic,  etc.  8841 
ganeral  jurisdiction  of  surrogate's  coiuL  as  to  5J472. 
provisions  concerning  jurisdiction  of  nuch  c  «  ut,  etc.  2473-3482. 
additional  allowance  to,  by  surrogate,  25G:;i-2rj05. 
decree,  etc.,  (Suspending,  not  stayed  by  appeal,  2583. 
as  to  letters  testamentary  and  of  administration.    (Sea  those  titles.) 
official  oaths  of,  2504. 

deposit  of  securities,  to  reduce  penalty  of  bond,  2593. 
provisions  concerning  bond  of,  2595-2609. 

(See,  also,  Oppicial  Bond.) 
surrogate  may  direct  as  to  custody  of  property,  when,  2603. 
application  of  foregoing  provisions  to  execntors,  etc,  2610. 
as  to  revocation  of  letters  to.    (See  Revocation.) 
as  to  settlement  of  accounts  of.    See  (Accounts.) 
remaining  executors  may  act,  when  one  disqualified,  or  his  letters  revokeA 

2692. 
in  other  cases,  successor  to  be  appointed,  2C93. 
general  provisions  relative  to,  2702. 

{Uroceedmgs  by,  to  discover  property  withheld,  etc.  2706. 
d.;  when  person  withholding  is  in  another  county,  2707. 
order  accompanying  citation  ;  how  citation  and  order  served,  2706. 
id.;  certain  officers  may  act  m  surrogate's  absence,  2709. 
examination,  decree,  etc.  2710-2713. 
warrant  to  seize  property,  2714. 

executor,  etc.,  how  compelled  to  return  inventory,  2715. 
id.;  how  discharged  from  commitment,  2718. 
proceedings  by  creditor  or  legatee  to  compel  payment,  2717-2719. 

I)roceedin^8  for  not  setting  apart  exempt  property,  2720. 
d.;  npon  judicial  settlement,  2721. 

fees  of,  when  personal  esUUe  exceeds  one  hundred  thousand  dollars,  S7M. 
id.;  when  not  allowed  to,  2737. 
id.;  only  once  allowed  on  diflEerent  letters,  2738. 

Jiroceedinga  when  same  |.)crson  is  trustee  and  executor,  etc.  2819. 
Bstice  of  the  peace  has  no  jurisdiction,  2^'i. 
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action  hy,  may  be  brought  before  justice  of  the  peace,  2865. 

aaciilary  iCtters  to.    (See  Letters  Tkstamsntaky  ;  Letters  or  ADimffiSTKA* 

TION.) 

disposition  of  real  property  by,  for  i)ajmenl  of  debts,  etc.    (See  Real 

ERTY,  Disposition  of,  etc) 
pcttlemeat  of  account  of.    (See  Account.) 
security  for  costs  when  required  in  action  by  or  against,  3271. 
costs  in  action  by  or  againi:>t ;  how  awarded,  etc.  ^40. 

KXEMPTION  FROM  EXECUTION— regulated  in  detail,  1389-1404. 

EXEMPT— property,  from  ezecntion,  not  subject  to  creditor's  action,  1879. 
property  not  taken  on  supplementary  proceedings,  24^. 
proceedings  against  executor,  etc..  for  not  setting  apart,  property,  S7S0. 
id.;  on  judicial  settlement  uf  account,  2721. 

real  property  exempt  from  execution  cannot  be  disposed  of  when,  2749. 
property  exempt  from  execution  in  justice's  court,  SOSS. 

KXEMPllON  OP  PERSONS  FROM  ARREST.    (See  Privilegb.) 

of  debtor  from  arrest.    (See  Insolvent  Debtor,  Exemftioh  or,  etc., 
Arrest  or  Imprisonment.) 

EXTENTION  OP  TIME,  781,  783-785. 

P. 

FALSE  IMPRISONMENT— justice  of  the  peace  has  no  jurisdiction, 
on  the  high  seas,  action  for,  in  N.  T.  marine  court,  8177-3187. 
action  for,  cannot  be  maintained  in  district  conrt  of  N.  T.,  3315. 
id.;  injustices*  courts  of  Albany  and  Troy,  ^23. 
is  included  in  term  '*  i)crsonal  injury,"  3343. 

FEES— judge  forbidden  to  take,  51. 

of  stenographer.  85,  86,  88,  251,  253,  289. 

of  officers  attendnig  supreme  court  general  term,  how  paid,  948.  i 

of  clerk  of  superior  court  of  Buffalo,  298. 

of  stenographer  of  Buffalo  sur>erior  court,  300. 

clerk  of  city  court  of  Brooklyn,  310.  ' 

id.;  N.  Y.  marine  court  to  account  for,  331. 

officers  of  N.  Y.  marine  court  not  to  receive,  836.  ' 

of  marshal,  for  executing  mandate  of  N.  Y.  marine  court,  88iL 

party  suing,  etc.,  as  poor  person,  not  liable  for,  461. 

of  referee  appointed  to  superintend  discovery,  etc.  807. 

referee  failing  to  report,  not  entitled  to,  1019. 

judge  when  not  entitled  to,  as  referee,  10^. 

of  commissioners  in  partition  to  be  taxed,  etc.  1555. 

of  officers  on  sale  in  partition,  how  paid,  1579. 

and  expenses,  to  admeasure  dower,  now  paid,  etc.  1612. 

and  expenses  of  sheriff  in  replevin,  how  taxed,  etc.  1702. 

prisoner  ordered  discharged  cannot  be  detained  for,  2212. 

of  arbitrators  on  submission  of  controversy,  2371. 

of  county  clerk  for  affixing  notice  of  mortgage  sale,  8380. 

of  appraiser  in  surrogate's  court,  2566. 

of  officer,  witness,  etc.,  in  surrogate's  court,  2560. 

of  surrogate,  2567. 

of  executors  and  administrators,  etc.  2736-2738.  

of  executor,  etc.,  only  on&e  allowed  on  different  letters,  9788.  ! 

of  testamentary  trustees,  amount ;  how  allowed,  etc.  2811.  d 

and  compensation  of  general  jguurdian,  2850.  | 

of  justice  and  constable  against  defaulting  witness,  2972.  . 

of  just  ce  on  sale  of  animal  found  running  at  large,  8092.  1 

of  justice  of  the  peace  and  constable  on  transfer  of  action,  8108. 

private  persons  executing  mandate  not  entitled  to,  3156. 

taking  fees  not  prescribed  by  law,  prohibited,  3280.  _ 

id.;  for  seiTices  not  rendered,  except,  etc.  3281. 

penalty  for  extortion,  3282. 

certain  clerks,  rejiisters,  etc.,  to  account  for  fees,  3288-3285. 

iustices  in  Brooklyn  to  receive  salary  ;  to  account  for  fees,  etc 

Id.;  as  to  clerk  of  justi.ce,  etc.,  in  Brooklyn,  3119. 

surrogate  must  report  fees  to  supervisors,  2601. 

id.;  in  New  York  county,  mastnlo  report  of  fees,  2502. 

? general  provision  as  to  fees,  etc..  to  be  accounted  for,  8266. 
ees  of  certain  officers  to  be  taxed  upon  dem«Md«  8287. 
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parties,  attorneys,  etc.,  whon  not  allowed  fees,  8288, 

no  fee  for  administering  certain  official  oaths,  ^289. 

certain  searches  to  be  gratuitous,  3290. 

officer,  etc.,  may  charge  fee  paid  for  oaths,  postage,  etc.  880L 

of  officer  for  transraitLing  paper  for  party,,  8298. 

comptroller  to  audit  certain  charges,  8295. 

application  of  certain  provisions,  3i347. 

of  referee,  generally,  3296. 

id.;  upon  sale  of  real  property,  3297. 

for  taking  oath  or  acknowledgment,  3298. 
!  of  surveyors,  etc.,  in  action  for  partition,  dower,  etc.  S29IL 

'  of  clerk  of  court  of  appeals,  3300. 

of  clerks  of  courts  of  record,  in  civil  actions,  etc.  8301. 

the  last  section  qualitied,  3302. 

clerk^s  fees  on  naturalization.  3803. 

of  county  clerks,  generally,  3304. 

the  last  section  limited,  3305. 

of  registers  of  deeds  and  certain  clerks,  SSOd. 

of  sheriffs,  3307. 

the  last  section  qualified,  3308. 

of  sheriffs,  how  collected,  3309. 

of  coroners,  3310. 

of  stenographers,  for  copies  of  notes,  3311. 

comi>ens&tion  of  constables  attending  courts,  331S. 

of  trial  jurors,  generally.  3313. 

extra  allowance  to  grand  and  trial  jurors,  3314. 

extra  pay  of  trial  jurors,  on  protracted  trials,  8S15. 

of  jurors,  in  special  proceedings,  3316. 

of  printers,  3317. 

of  witnesses,  generally,  3318. 

id.;  on  deposition  for  use  in  another  State,  3319. 

receiver's  commissions,  3320. 

of  county  treasurers  and  N.  Y.  chamberlain,  3331. 

of  justices  of  the  peace,  3322. 

of  constables,  generally,  33*^. 

id.;  affidavit  on  claim  for  travel  fees,  8324. 

justices*  court,  on  a  commission,  3325. 

id.;  to  jurors,  3326. 

id.;  to  witnesses,  generally,  3327. 

id.;  must  be  prepaid,  3328. 

id.;  by  whom  to  be  paid,  3329. 

certain  special  laws  excepted  from  this  title,  8380. 

provision  as  to,  change  in,  3331. 

id.;  apply  only  to  civil  cases,  3332. 

FEIGNED  ISSUES— abolished  ;  order  for  trial,  838. 
PICTITIOUS—iiame.    (See  Name.) 

FINE— for  criminal  contempt,  9. 

N.  Y.  common  pleas  may  remit,  280. 

county  court  may  remit,  etc.  350-353.         *' 

arrest  in  action  for,  549. 

in  final  judgment  in  action  for  usurping  office,  1956. 

action  for,  when  cannot  be  maintained,  1961. 

action  for,  must  be  in  name  of  the  people  of  the  State,  18ML 

punishment  of  contempt  by,  2266. 

amount  and  collection  of.  in  contempt  proceedings,  SSI84. 

(See,  also,  Contempt.) 
clerk  to  make  out  schedule  of  fines,  2293,  2299. 
warrant  to  collect  same  to  be  issued  by  clerk,  2294. 
id.;  when  delinquent  resides  in  another  county,  2295. 
execution  of  warrant  to  collect  a,  2296. 
return  of  such  warrant,  2297. 
proceedings  if  fine  not  collected,  2298-2301. 
for  criminal  contempt  before  justice  of  the  peace,  2871. 
id.;  collection  of  ;  to  whom  paid,  2&7b. 
for  neglect,  to  appear  and  testify  in  justice's  court,  2974,  297S. 
such  fine  deemed  a  judgment ;  execution  thereon,  2976,  89QT* 
of  defaulting  juror,  in  justice^s  court,  8009. 
application  of  this  act  concerning  grand  jurors,  8851. 

ilNB  AND  RSCOYSBY— proceeding  by,  abolished.  1687. 
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<roLiO— deflnuion  of,  3343. 

FORCIBLB  ENTRY  AND  DETAINBK— treble  damages  for,  1669. 
ill  Bummary  proceudiDgs,  2Si^. 

FORECLOSURE,  ACTION  FOR— when  brought  in  enperior  city  court,  263. 
county  court  has  jurisdiction  of,  340. 
guardian  for  non-resident  infant  defendant,  473. 
place  of  trial,  98ii. 
of  lien  upon  a  chattel.    (See  Action  to  toreclow,  Liev  upon  a  Chattel.) 

FORECLOSURE  OF  MORTGAGE— final  judgment  in  acUon ;  what  to  cootala. 
1626. 
who  may  be  made  defendant  in,  1627. 
when  actions  for  mortgage  debt  not  maintainable,  1628. 
complaint  to  state  if  such  action  bronglit,  1629.     * 
action  for,  cannot  be  maintutned  uniiT  execution  returned,  1630. 
n()tice  of  pendency  of  action  to  be  filed  in  action  for,  1631. 
effect  of  conveyance  on  sale  upon  judgment  fpr,  1682. 
surplus  arising  on  sale,  to  be  paid  into  conrt,  1683. 
complaint  to  be  dismissed  on  payment,  before  judgment,  1684. 
proceedings  for,  to  be  stayed  after  judgment,  when,  1635. 
when  judgment  must  direct  sale  of  parcel  only,  1636. 
proceedings  on  snb!*equent  default,  1635,  1636. 
when  the  whole  property  to  be  sold,  etc.  1637. 
additional  allowance  to  plaintiff  in  action  for,  3252,  3254. 
fees  of  sheriff  or  referee,  on  sale,  limited  to  $50,  3297,  3307. 
for  provisions  applicable  to  real  actions.    (See  Real  Propirtt.) 

FORECLOSURE  OF  MORTGAGE,  BY  ADVERTISEMENT— when, 
notice  of  sale  ;  how  given,  'ZS88.    ■ 
id.;  how  served,  2389. 
duty  of  county  clerk,  2390. 
contents  of  notice  of  sale,  2391. 
sale  :  how  postponed,  2302. 
id. ;  now  conducted,  2393. 
mortgagee,  etc.,  may  purchase,  2394. 
effect  of  sale,  2395. 

aftldavit  of  sale,  and  of  posting,  serving,  etc.  2398.. 
when  one  affidavit  suffices  ;  printed  notice  annexed,  S397. 
affidavits  may  be  filed  and  recorded,  effect  thereof,  2398. 
note  upon  record  of  mortgage,  2399. 
deed  not  necessary,  2400. 
costs  allowed,  2401. 
expenses  allowed,  2402. 
taxation  thereof,  2403. 

surplus  money  to  be  paid  into  supreme  court,  S404. 
applicationtfor  surplus  money ;  distribution,  etc.  2405-2408. 
application  of  this  title,  to  mortgagees  to  the  State,  2400. 
surplus  moneys  on  sale,  when  paid  to  surrogate,  ^8. 

FOREIGN— when,  committee  for  lunatic,  etc.,  appointed,  2326. 
wills  executed  in  foreitrn  state,  when  proved,  2611. 
probate  ancillary  letters  may  be  granted  on,  2695-2702. 
fetters  testamentary,  etc.,  how  authenticated,  2704,  2703. 
guardian,  ancillary  letters  to,  2838-2841. 
action  by  people  for  public  moneys  in  foreign  courta,  1971. 
as  to  foreign  corporation.    (See  Corporation.) 

FORFEITURE,  ACTION  POR-limitation,  383  884  881    894. 
place  of  trial,  983. 

action  to  recover  penalty  or.    (See  Penalty.) 
recover  property  forfeited  for  treason.    (See  Treason.) 

FRANCHISE— action  against  usurper  of.    (See  Usurper.) 

FRAUD— limitation  of  action  for  relief  on  ground  of,  382. 

defendant,  when  not  excused  from  verifying  answer  to  charge  of, 

arrest  in  action  for,  649. 

in  contrj>cting  debt,  ground  of  arrest  in  action.  650. 

undertaking:,  etc.,  when  dispensed  with,  on  injunction  on  ground  of,  619l 

action  to  annual  marriage  on  ground  of,  1743, 1750. 

custody  of  issue  of  such  mamage,  1751. 

when  witness  not  excused  from  answering  in  supplementary  proceedingf,  MOQi 
FRITOLQUS  PLEADING— trial  and  judgment  upon,  637. 
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FUNERAL— disposition  of  real  property  to  pay  expenses  of.    (See  Rial  Pbof- 
EBTT,  Disposition  op,,etc.) 

a. 

GENERAL  SESSIONS— in  New  York  court  of  record,  2. 
general  rules  of  practice  (and  see  rules),  17. 
general  and  special  verdict,  1187. 

GENERAL  TERMS— of  courts,  adjournment ;  proceedings  therenpon,  84. 
of  superior  city  court,  281,  296. 
action  for  penalty  incurred  by  doing  act  adjndged  lawful  by,  cannot  be  main 

tained,  pendiug  appeal  therefrom,  1961. 
may  grant  mandamus  when.  2069. 
peremptory  mandamns  may  be  returnable  at,  2072. 
order  staying  proceedings  therein,  when  granted  by,  2069. 
writ  of  prohibition,  when  grunted  at,  2098. 
when  such  writ  must  be  heard  at,  2099. 
may  stay  proceedings  therein  when,  2101,  2102. 
may  order  that  notice  of  pendency  of  proceeding  by  certiorari  to  review  Jm 

served,  2137. 
hearing  npon  return  to  such  writ  mnst  be  before,  2188-2139. 
authority  of  officer  of  court  to  act  as  surrogate,  2487-2489. 
designation  of  judges  to  hold  terras,  not  aflected,  8858. 

(See,  also,  Appeal,) 

GOVERNOR— changing  place  for  holding  courts,  88,  89. 
may  order  military  to  aid  sheriflf,  107. 
desig[nate  general  term  justices,  revocation,  etc.  219-228. 
appoint  extraordinary  terms,  284. 
id.;  judges  to  hold  circuits,  etc.,  in  New  York,  236. 
id.;  to  hold  court  to  prevent  failure,  237. 
may  suspend  marine  court  justice,  321. 
may  cause  application  for  assessment  of  damages,  when,  2104. 
damages  Assessed  by  inquisition  to  be  paid  to,  2115. 
id.;  to  be  paid  by  governor  into  coart,  2116. 

GRAND  JUROR— collection  of  fine  imposed  npon,  2293-2801. 
application  to,  of  provisions  concetning  fiues,  3351. 
extra  allowance  to.    (See  Fees.)    8:^14. 

GREAT  BRITAIN— will  of  personal  property  executed  in,  when  may  be  proTid, 
2611,  2613. 

GUARDIAN— action  for  waste  may  be  brought  against,  1658. 
holding  over,  etc.;  action  against,  1664. 
of  infant  party,  may  purchase  at  sale  of  real  property,  1679. 
proceedings  to  compel  production  of  life  tenant,  2302. 
of  infant's  property  when  compelled  to  convey  same,  2347. 
application  for  sale,  etc.,  of  infant's  real  estate,  2348-S356. 
of  infant,  may  apply  on  his  behalf  for  change  of  name,  2414. 
general  jiirisdiction  of  surrogate's  court  as  to,  2472. 
provisions  concerning  jurisdiction  of  such  court,  2478-2482. 
special,  when  to  be  appoint<;d  in  surrogate's  court,  2530. 
id.;  notice  of  proceed Jngs/o  appoint,  2531. 
official  oath  of,  in  surrogate's  court,  2594. 

application  of  foregoing  provisions  to,  heretofore  appointed,  9610. 
as  to  bond  of.    (See  Official  Bond.) 

GUARDIAN  AD  IJTEM— for  defendant,  who  is  an  infant,  a  lunatic,  etc.  486,  470. 

471. 
for  infant  plaintiff  or  defendant,  469-476. 
Judgment  against,  1218. 
money  in  court,  478. 

how  appointed  for  infant  party,  in  partition,  1535. 
security  of,  in  such  case,  1536. 

for  infant  plaintiff  in  action  for  legacy ;  bond,  1820.  • 

may  be  appointed  in  surrogate's  court,  2527. 
for  infant  plaintiff  in  court  of  justice  of  the  peace,  2887. 
for  infant  defendant  in  such  court,  2888. 
of  infan*:  piaintiff  must  payr  costs  awarded  against  him,  3240. 
amount  '>f  costs  for  procuring  appointment  of,  3251. 
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OTARDIAN  BY  WILL  OR  BT  DEED— appointment  to  be   proved,  •tc.,  mad 
lecorded,  2851. 
qoaliflcatioQ,  letters,  etc.,  of,.  2S5ii. 

when  security  required  by  ;  nature  of  security,  28S3,  2854. 
inventory  and  account  may  be  reooired,  2855. 
when  suicogate  may  compel  judicial  settlemenl   2656. 
effect  of  decree,  2857. 

removal  of  guardian  appointed  by  deed  or  will,  2856. 
resignation  of  duch  a  guardian,  2859. 
appointment  of  successor,  )2860. 

GUARDIAN,  GENERAL— of  infant,  when  to  have  notice  of  application  to  anwtlt 
guardian  ad  litem,  47t),  471. 
appointing  gnardian  ad  litem,  to  give  additional  security,  476. 
mouey  in  court  to,  478,  749. 

of  infant,  may  apply  for  authority  to  agree  to  partition,  1590-1598. 
may  apply  for  sale  of  infantas  real  estate,  2349. 
further  proceedings  for  such  sale.  2350-2356. 
may  apply  for  change  of  name  of  infant,  2414. 
power  of  court  to  appoint,  2821. 

petition  for  appointment,  by  infant  over  fourteen,  2822-2824. 
appointment  of  guardian,  2825. 
gnardian  to  be  nominated  by  infant,  2826. 
appointment  of,  for  infant  under  fourteen,  2827. 
term  of  office  of  temporary  guardian,  2828. 
inquiry  as  to  value  of  property,  2829. 
qualification  of  guardian  of  property,  2830. 
id.;  of  guardian  of  person,  2831. 
suspension  of  guardian  ;  effect  thereof,  2884. 
surrogate  may  direct  as  to  infantas  maintenance,  2846. 
as  to  appointment  and  letters  of.    (See  Letters  of  Guabdiamship.) 
as  to  accounts  of.    (See  Account.) 
as  to  revocation  of  appointment  of.    (See  Revocation.) 

H. 

HABEAS  CORPUS  TO  INQUIRE  INTO  CAUSE  OF  DETENTION— ia  a  Statt 

writ,  1991. 
who  may  serve  ;  fees,  and  undertaking,  3000. 
payment  of  foes  to  a  person  not  an  officer.  2001. 
last  two  sections  not  applicable  when,  2002. 
mode  of  service  of,  when  person  conceals  himself,  2003. 
I)erson  served  must  obey  writ,  2004. 
time  of  returning  writ  of,  2006. 

tenant  imprisoned,  in  proceedings  to  discover  death  of  life- tenant,  ^ttfV* 
who  entitled  to  prosecute  this  writ ;  issued,  on  Sunday,  2015. 
when  the  writ  will  not  be  allowed,  2016. 
application  for  writ,  how  and  to  whom  made,  2017. 
application  in  another  county  ;  proof  required,  2018. 
contents  of  petition  for  such  writ,  2019. 
when  writ  mnst  be  granted ;  penalty  for  refusing,  2020. 
form  of  such  writ,  2021. 

when  writ  made  returnable  before  another  judge,  2023. 
writ  must  be  ob  yed  etc.  2024. 
when  writ  to  issue  without  application,  2025. 
return  to  writ;  its  contents,  2026.  * 

body  of  prisoner  to  be  produced,  unless,  etc.  2027. 

proceedings  on  disobedience  of  writ,  2028.  '  j 

id.;  precept  to  bring  up  prisoner,  2029.  4 

id.;  power  of  county  may  be  called,  2030. 
proceedings  on  return  of,  2031. 
when  prisoner  to  be  remanded,  2032. 
when  to  be  discharged  in  civil  cases,  2033-2034. 
proceedings  on  irregular  commitment,  2035. 
when  prisoner  may  be  remanded  to  another  officer,  9001. 
custody  of  prisoner,  pendinjsj  the  proceedings,  2037. 
ifbtice  to  persons  interested  iu  detention,  2038. 
prisoner  may  controvert  return  ;  proofs  thereupon,  2099. 
proceedings  upon  sickness,  etc.,  of  prisoner,  2040. 
when  certiorari  may  be  granted  on  application  for,  2041, 
proceedings  upon  return  of  such  writ,  2042. 
id.;  when  discharge  granted ;  and  proceedings  ceasQ,  204S. 
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HABEAS  CORPUS  TO  INQUIRE  INTO  CAUSE  OF  DBTl!NTlON-><»fi<iniiMl. 

when  certiorari  does  not  prevent  habeas  corpus,  2044. 
when  prisoner  to  be  discharged  ;  order  for,  etc.  a048-£049. 
when  discharged  prisoner  may  and  may  not  be  re- imprisoned,  2050. 
''   warrant  to  brin^  ap  prisoner  about  to  be  removed,  2054. 
when  offender  in  such  case  muy  be  arrested.  2055. 
execation  of  such  warrant ;  proceedings,  etc.  2056-3057. 
appeal  from  order  in  such  proceedings,    (v^ee  Appkal..) 
provisions  as  to,  applicable  to  common  law  writ,  etc.  2066. 
may  issue  when  person  accused  of  contempt  \»  in  custody  under  exeoatttB, 

etc.  2278. 
in  contempt  proceeding.    (See  Contimpt.) 

HABEAS  CORPUS  TO  TESTIFY— is  a  State  writ,  1991. 
when  allowed  by  conrt  or  by  judge,  ?'K)8-2009. 
in  suit  before  justice  of  the  peace,  2010. 
not  issued  for  prisoner  under  sentence  for  felony,  2011. 
application  for,  how  made,  20)2. 
return  to  ;  certain  prisoners  to  be  remanded,  9018. 
officer  to  obey  and  return  writ,  2014. 

HABITUAL  DRUNEARD-Hservice  of  summons,  426-429. 
guardian  ad  litem,  428. 
arrest,  564. 

commission  to  take  testimony,  895. 
time  of  incapacity  not  part  of  limitation,  875,  396, 1291. 
committee  of,  may  agree  to  partition,  1590. 
contents  of  petition  on  such  application,  1691. 
conrt  may  authorize  such  agreement,  1692. 
effect  of  releases  executed  thereunder,  1593. 
action  to  compel  conveyance  of  real  property  of,  2345. 
who  may  maintain  such  action,  2846. 
judgment,  effect  thereof,  2347. 

when. submission  to  arbitration  cannot  he  made,  2865. 
effect  of  api)ointment  of  committee  for  ;  arbitration,  i£382. 
service  of  citation  upon,  in  surrogate's  court,  2526,  2927. 
special  guardian  of,  when  to  be  appointed,  2530. 
id.;  notice  of  proceedings  to  appoint,  2531. 
for  proceedings  of  committee,  for  sale  of  real  property  of.    (See  Oonoami.) 

HEARING  IN  SURROGATE'S  COURT— surrogate  may  adjoan,  in  or  Mt  o< 

court,  2481. 
testimony  of  aged,  sick,  or  infirm  witness  for,  2539. 
id.;  in  another  county,  2540. 

surrogate  may  refer  question  of  fact,  or  accoiint,  2640. 
trial  by  jury  ;  when  ordered,  2547. 
id.;  how  reviewed,  2548,  2549. 
on  application  for  revocation  of  probate,  2651. 
on  application  for  probate  of  heirship,  2656. 
and  decree  on  application  for  administration,  2666. 
on  return  of  citation  for  revocation  of  letters,  2687. 
on  application  for  ancillary  letters  or  of  administration,  2600. 
on  petition  to  compel  payment  of  debt  by  executor,  etc.  2718. 
on  settlement  of  account  of  executor,  etc.  2780,  2789. 
on  proceedings  for  sale  of  real  property  of  decedent,  2753-27B6i, 
on  distribution  of  proceeds  of  sale,  etc.  2788. 
in  proceeding  to  compel  payment,  etc.,  by  trustee,  2804. 
on  settlement  of  account  by  testamentary  trustee,  2810,  2811. 
controversy  arising  in  settement  of  such  account  S^12. 
for  revocation  of  Tetters  of  guardianship,  2833>2836. 
on  application  for  ancillary  letters  of  guardianship,  2880. 

(See,  also,  Trial.) 

HEIRr-probate  of  heirship ;  jurisdiction  of  surrogate,  2472. 
of  testator  to  be  cited,  when,  2615. 
may  apply  for  probate  of  heirship,  2654. 
citation  ;  appearance  of  persons  interested,  2655. 
what  facts  to  be  ascertained  ;  decree  thereupon,  2656. 
decree  to  be  recorded  ;  effect  thereof,  2657. 
petition  to  vacate  or  modify  it.  2658. 
Id.:  when  granted,  26^. 
action  by  creditor  asainst,  for  debt  of  decedent.    (See  OaiDirott.) 


HOLIDAY— lesal,  In  compnting  Ume,  788. 

sale  ander  foreclosure  not  to  be  on  public,  8393. 

what  daytt  Incladed  in  the  term  "  public  holiday,"  8848. 

HOMESTEAD— exemption  from  ezecation,  1997-1403. 

HUDSON— mayor's  coart  of,  9,  3. 
civil  iariedictiou  prescribed.  3196. 
pending  actions  transferred  to  snpreme  coart,  3197. 
id.;  papers  to  be  transmitted  to  county  cterk,  8196. 
power  of  supreme  court  In  transferred  actions,  3199. 
proceedings  in  case  of  judge's  disability,  3200. 
service  of  snhpoeua,  8201. 
jurisdiction,  etc.,  of  judges,  when  not  affected,  W02. 

HUSBAND— wife  may  release  to  bnsband  inchoate  right  of  dower,  1671. 
not  included  in  term  "  next  of  kin,''  1870. 
may  proceed  against  execntor,  etc.,  for  not  setting  apart  exempt  property, 

8710. 
id.;  on  judicial  settlement  of  account.  2721. 
must  be  cited  on  application  for  general  guardian  of  infant  married  woman, 

2824. 
action  by  creditor  against  deceased  debtor's.    (See  CBXi>rroR.) 
as  to  matrimonial  actions.    (See  Marriaob  ;  Diyorob  ;  Separation.) 

HUSBAND  AND  WIFB>-competency  as  witnesses,  828-831. 


IDlOl'S,  LUNATICS,  ETC.— service  of  summons  on,  42(M29. 

guardian  ad  litem  for,  423. 

arrest.  554. 

commission,  etc.,  cannot  issne  where  advene  party  Is,  896. 

time  of  lunacy  not  part  of  the  time  limited,  875,  396, 1291. 
•    committee  of,  may  apply  to  court  for  authority  to  agree  to  partitioo,  IBM. 

contents  of  partition  on  sach  application.  1591. 

coart  may  authorize  each  agreement,  1592. 

effect  of  releases  executed  tficreandcr,  1593. 

action  to  annul  marriage,  by,  1743-174)8. 

Issue  of  such  marriage  when  entitled  to  saccced,  1749. 

how  next  friend  of,  to  sue  in  action  to  annul  marriage,  1755. 

action  to  compel  conveyance  of  real  property  of,  8345. 

who  may  maintain  such  action,  234G. 

judgment,  effect  thereof,  2347. 

submission   of  controversy  to  arbitration  cannot  be  made  where  one  |MirtT 
is,  2.365. 

effect  of  appointment  of  committee  for,  npon  proceedings  to  sabmit  contro- 
versy to  Hvbitrtition  ;  proceedings  thereupon,  2382. 

service  of  citation  upon,  in  surrogate's  courts,  2526, 2527. 

special  guardian  of,  in  such  court,  when  to  be  appointed,  2530. 

la.;  notice  of  proceedin^t)  to  appoint,  2531. 

testimony  on  hearing  for  revocation  of  probate  when  witness  has  become,  8881. 

not  included  in  definition  of  "  lunatic,"  8343. 

application  to  sell  real  property  of.    (See  Commtttbe.) 

IMPEACHMENTS,  COURT  OF,  2,  17. 

IMPRISONMENT— for  criminal  contempt,  9. 
id.;  non-payment  of  interlocutory  costs.  15. 
id.;  non-payment  of  money  adjudged  due  on  contract,  16. 
effect  on  limitation  of  action,  375,  892,  896. 
on  limitation  of  time  for  motion,  1291. 

action  to  determine  claim  to  real  property  not  brought  during,  1688. 
action  to  determine  dower  right,  1647. 

second,  on  same  execution,  after  discharge,  not  allowed,  2218. 
punishment  of  contempt  by,  2266. 

(See,  also.  Contempt.) 
of  execntor.  etc.,  ground  for  summary  revocation  of  letters,  8691. 
for  criminal  contt  tnpt  before  justice  of  the  peace,  2IW1-2874. 
when  party  unable  to  endure,  may  be  discharged,  3163. 
of  defendant  arrested  in  marine  cause,  and  not  bailed,  S188. 
under  execution  against  the  person,  on  judgment,  is  cortkln  courts,  in  fftTW 

of  womeu,  for  services,  3231. 
persons  exonerated  from,  when  to  file  security  for  costs,  3969. 
for  debt,  111. 
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IMPRISONMKNT— «>n«n!*<f(/. 

care  of  property  of  criminal  dnring.    (See  Prisoner.) 

dischai^e  of  insolvent  from.    (See  Insolvent    Debtor,  Exemption,   etc.. 

VBOM  Arrest  or  Imprisonment.) 
discharge  of  judgment  debtor  from,  on  execution.    (See  Judgment  Debtor.) 

UIPROVEMBNTS— permanent,  made  by  defendant,  when  may  be  set  oft  in  eject- 
ment, 1531. 

made  after  hnsband^s  death,  not  to  be  included  in  damages,  in  actioit  fit 
dower,  1600. 

when  not  included  as  damages,  in  action  for  dower,  1601. 

to  be  considered,  in  admeat>nrcment  of  dower,  1609. 

INDICTMENT— for  offence,  not  barred  by  punishment  for  contempt,  13. 

INFANT— sale,  etc.,  of  property  by  superior  city  conrt,  268. 
by  county  court,  340. 

effect  of  infancy  on  limiUition  of  actions,  875, 396. 
of  motions,  1291. 
service  of  summons  on,  426-428. 
right  of,  to  sue,  468. 

appointment  of  guardian  for  infant  plaintiff,  469,  470. 
defendant,  must  appear  by  guardian  ;  appointment,  etc.  471,  478. 
non-resident  defendant,  guardian  for,  473. 
guardian  for,  must  give  security,  474-476. 
guardian,  when  liable  for  costs,  477. 
nnder  fourteen,  cannot  be  arrested.  554. 
examined  to  ascertain  capacity  as  witness,  850. 
open  commission,  etc.,  cannot  issue  where  adverse  party  is,  886. 
reference  by  consent  not  made  of  course,  101^. 
cannot  be  trial  juror,  1027,  1079,  1126. 

Judgment  against,  not  until  20  days  after  guardian  appointed,  1218. 
as  party  to  action  for  partition  by  ;  judgment,  15Qi. 
guardian  ad  litem  for,  in  partition,  how  appointed,  1.533,  1536. 
lu  partition,  when  court  must  ascertain  rights  of  parties,  1545. 
disposition  of  share  of,  in  proceeds  of  partition  sale,  1581. 
compensation  to  equalize  partition,  1587. 

guardian  of,  may  agree  to  partition  ;  proceedings  thereupon,  159(V-1508i 
recovery  of  dower  agains»t,  not  to  prejudice  rights  of,  1605. 
action  to  determine  claim  to  real  property  not  against,  1688. 
action  for  dower  not  brought  against  widow,  who  is,  1647. 
may  bring  action  for  waste  against  guardian,  1633. 
guardian  or  trustee  for,  holding  over,  etc.  1664. 
may  maintain,  etc.,  real  action  in  his  own  name,  1086. 
action  to  annnl  marriage  by,  1743-1748,  1755. 
gnardian  ad  litem  for,  m  action  against  exf:cutor  for  legacy,  1890L 
application,  for  trustee  of  criminal  property,  2220. 
action  to  compel  conveyance  of  real  property  of,  2345. 
who  may  maintain  such  action,  2346. 
judgment,  effect  thereof,  2847. 

application  to  sell,  etc.,  real  property  of,  in  what  cases,  2848. 
la. ;  by  whom  may  be  made,  2349.  • 

contents  of  petitions  for  such  sale,  etc.  2350 
bond  of  guardiHn,  on  vuch  application,  2S52, 
how  such  bond  prosecuted,  2353. 
reference  to  Inquire  into  application,  2354. 

dal  order,  on  report  of  referee,  2355. 
report  of  sale,  etc.  235G. 
certain  sales,  etc.,  prohibited,  2357. 
effect  of  conveyance,  etc.  2856. 
proceeds  of  salo  to  be  deemed  real  property,  2859. 
deemed  a  ward  of  court,  2360. 
disposition  of  proceeds  of  sale  ;  accounting,  2361. 

f)articular  estates,  when  included  in  sale,  2S62. 
d.;  when  belonging  to  infant,  etc.  2363. 
debts  of,  to  be  paid  equally,  2364. 
submission  to  arbitration  cannot  be  made,  when,  2365. 
application  on  behalf  of,  for  change  of  name,  2414. 
general  jurisdiction  of  surrogate's  court  as  to,  2472. 
prOTisionscoocernin^  jurisdiction  of  such  court,  2173-2482. 
special  gnardian  of.  in  such  court,  when  to  be  appointed,  2530. 
distributiTd  share  of,  in  estate  of  decedent,  how  disposed  of,  274 
ftmre  of,  ia  proceeds  of  sale  in  proceed! ogs  for  sale,  etc.  2799t 
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INFANT-  eontinued. 

appointment  of  general  KQ^rdian  for  ;  power  of  earrogate,  2881. 

for  appointment  of  general  guardian.    (See  Guardian,  Gxnbbal.) 

for  accounting  of  f^aaVdian.    (See  Account.) 

surrogate  may  direct  aa  lo  infant's  maintenance,  2846. 

as  lo  guardian  for,  etc.    (See  Guardian  by  Will  or  Dked.) 

guardian  ad  litem  for  infant  plaintiil  in  action  before  justice,  2887. 

id.;  for  infant  defendant,  288S. 

costs  against  infant  plaintiff,  bow  payable,  etc.  3d49. 

when  may  be  required  to  file  security  for  costs,  3368-3270. 

INFORMER— common,  action  by,  for  penalty  or  fcrfoiture,  1894-1896.  ^ 

INHERITANCE— definition  of,  as  used  in  chapter  on  surrogate's  courts,  8514.  . 

INJUNCTION— cases  where  an,  may  be  granted  ;  service  of  an  injancti<m  ordtr. 
603-610. 
security,  611-625. 

vacating  or  modifying  an  injunction  order,  626-634. 
against  sning,  etc.;  effector,  on  limitation  of  action,  406. 
injunction,  arrest  and  attachment,  granted  together,  719. 
application  to  obtain,  vacute,  etc.,  how  soon  decided,  720. 
time  of,  is  not  a  nart  of  ten  years  for  lien  of  judgment,  1255. 
cannot  be  granted  in  controversy  submitted,  1381. 
time  of  is  not  part  of  time  limited  for  issue  of  execnnon,  1381. 
order  to  restrain  defendant  from  committing  waste,  1161. 
temporary,  in  action  against  corporation,  1*^7. 
requisites  of,  ugaini^t  corporations  in  certain  cases,  1809. 
issued  in  judgment  creditor's  action  to  compel  discovery,  1871. 
in  action  agnin<tt  joint  debtor,  not  served,  1940. 
people,  public  officer,  etc.,  not  required  to  give  s^^rrlty,  1990. 
when  granted  to  stay  summary  proceedings,  2265 
in  supplementary  proceedings,  restraining  transfer,  2451. 
surrogate  may  eujoin  executor,  etc.  2481. 
certain  provisions  not  applicable  to  N.  T.  marine  court,  8160. 
amount  of  costs  for  procuring  order  of,  3^1. 
application  of  certain  provisions  concerning,  3347. 

INJURY— arrest  for,  549. 

woman  arrested  for  wilful,  553. 

to  person  or  property,  action  for,  before  justice  of  the  peace.  2868. 
id.;  whon  may  be  brought  in  district  court  of  New  York,  3216. 
id.;  when  brought  in  justices'  courts  of  Albany  and  Troy,  8223. 
definition  of  '*  personal  injury  "  and  "  injury  to  property,"  8343. 

INNBLEEPER— justice  of  the  peace  who  is,  bos  no  jurisdiction,  except,  etc.  2868. 
as  to  foreclosure  of  lien  or,  upon  chattel.    (Sec  Chattehl.) 

'NQUIRY,  WRIT  OF— (See  Writ.) 

INQUISITION— (See  Shbripp's  Jury.) 

appointment  of  committee  for  lunatic,  etc.    (See  ComfiTTBB.) 
writ  of  atisessmeut  of  damages.    (See  Assessment  oir  Damaobs.) 

INSOLVENCY— during  lease,  is  ground  for  summary  proceedings,  2281. 

INSOLVENT  DEBTOR,  DISCHARGE  OP,  FROM   HIS  DBBTS~who  may  Im 

discharged,  2149. 
to  what  court  application  to  be  made.  2150. 
contents  of  petition  for  such  discharge,  2151. 
consents  of  creditors  to  be  annexed,  2152-3157. 
consenting  creditor  must  relinquish  security,  .*U58. 
penalty,  if  creditor  swears  falsely,  3159. 
iffldavit  of  consenting  creditor,  2160. 
when  non-resident  creditor  to  annex  account,  etJ.  ilOl. 
schedule  of  petitioner  to  bo  annexed  to  petition,  2162. 
affidavit  to  be  annexed  thereto.  2163. 
arder  to  show  cause  thereon,  2164. 

Eubiicatlon  and  service  of  such  order,  2165. 
earing  on  order  to  show  cause,  3166. 
patting  cause  on  calendar,  where  opposition  to  discharge,  2167. 
opposing  creditor  may  file  specifications  and  deraaud  jury  trial,  8161. 
id.;  to  file  proofs  if  not  named  in  pchedule,  216^. 
proceedings  if  jury  no  not  a^re(!.  3170. 
arhen  required  to  produce  his  non-resident  wife,  2171. 
f^tmination  of  insolvent,  2173. 
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INSOLTBNT  DEBTOR,  DISCHARaK  OF,  FROM  HIS  BEBTS^cotUlnued, 
when  cannot  be  diech urged,  2173. 
when  a88ignment  to  be  directed,  2174 
assignment,  contents ;  to  whom  made,  2175. 
cteHignatlon  of  trustees,  2176.    ' 
effect  of  such  assignment,  2177. 
when  discharge  to  be  granted,  2178. 

proceedings  where  trustee  refuses  to  give  certificate,  21T9,  2180. 
discharge  of,  to  be  recorded,  2181. 
discharge  of,  2182-2186. 

invalidity  may  be  proved  on  motion  to  vacate  order  of  arrest,  2187. 
debtor  who  neglects  to  apply  for,  is  barred,  2217. 
debtor  discharged  may  be  required  to  Wt  security,  31^9. 

INSOLVENT  DEBTOR,  EXEMPTION,   EW.,  OF,  FR03f  ARREST  OR  IMPRIS- 
ONMENT— who  may  be  exempted  or  discharged,  and  by  what  court,  2188. 
contents  of  petition,  2189. 
schedule  to  be  annexed  to  petition,  211X). 
affidavit  to  accompany  schedule,  2191. 
order  to  show  cause,  2192. 
hearing;  opposition;  trial,  etc.  21^3. 

order  directing  assignment ;  asi^ignment  pursuant  thereto,  2104. 
when  discharge  to  be  granted;  effect  thereof,  2195. 
discharge  to  be  recorded,  etc.  2196. 
petitioner  to  be  released  from  imprisonment,  2197. 
debts  not  affected  by  the  discharge,  2198. 

discharge  when  void,  2199.  

debtor  exempted  from  arrest  may  be  required  to  file  secarlty  f6r  coftc,  SMIL 

INSPECTION— of  books  and  papers,  803-809. 

INTEREST— judgment  to  bear,  1211. 

to  be  computed  and  iuserted  in  judgment,  1235. 

interlocutory  judgment,  1201. 
INTERLOCUTORY— costs.    (See  Costs.) 

judgment  must  be  rendered  on  domurrer,  1021. 

INTERPLEADER,  820. 

INTERPRETER— for  police  court  ana  justices'  courts  of  Brooklyn  ;  salary,  818t 

for  justices'  courts  of  fourth  and  fitth  districts  of  Brooklyn,  8122. 

id.;  for  sixth  district  of  Brooklyn:  salary,  3123. 

id.;  additional,  how  appointed  ;  salary,  3124. 

INTERROGATORIES— for  examination  of  witness  on  commission,  880-801. 
in  contempt,  2280. 

in  justices'  court.  2081.  • 

Coets  Tor  ufuvfiijg,  3251. 

INTESTATE— definition  of,  as  used  surrogate's  courts,  2514. 

INVENTORY— when  may  be  contradicted,  in  action  againfit  executor,  1888, 
executor  not  chargeable  with  debt  stated  in,  unless,  etc.  18S3. 
proceediugs  to  compel  executor,  etc.,  to  make  and  file,  2715,  2710. 
and  account  of  general  guardian  to  i)c  filed  yearly,  2Si2. 
afiidavit  to  be  annexed  Uiereto,  2843. 
must  be  annually  examined  by  surrogate,  2844. 
when  such  account,  etc.,  not  filed,  or  defective,  2845. 
may  be  required  of  guardian  appointed;  proceedings,  etc.  3865. 

IRREGULARITY.    (See  Defect.) 

ISSUE— of  marriage  when  former  husband  or  wife  living,  1745. 
of  marriage  dissolved  on  ground  of  idiocy  or  lunacy,  1749. 
custody  of,  of  marriage  annulled  on  ground  of  fraud,  etc.  1761, 
legitimacy  of,  in  matrimonial  actions,  1759,  17G0. 
support  of,  pending  such  action,  1759. 
support,  etc.,  of,  in  action  for  t-eparation,  1766. 
In  action  for  divorce  or  separation,  custody  of,  1771,  1772. 
id. ;  judgment  or  order  enforced  by  punishment,  as  for  contempt,  1778i 
born  after  will  may  bring  action  to  recover  his  share  of  property,  180IL 

ISSUE  OF  FACT— provisions  defining  and  regulating,  904-979. 
on  what  pleadings  arise,  500-517,  963. 
decision  of  court,  or  report  of -referee  on,  1022^ 
court  may  order  severance,  etc.  1220. 
Jadgmeui  on,  122K1228. 
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triable  by  Jury  in  action  for  partition,  1544. 
how  settled  and  tried,  in  miction  to  auuni  marriage.  1753. 

costs  when  issue  of  law  and  of  fact  are  joined,  S^,  3238.  ' 

.    coats  when  several  issaes  of  fact  joined,  3234. 

ISSUE  OF  LAW— provisions  defining  and  regulating,  984-870. 
tried  at  term  held  by  one  jadge  only,  except,  etc.  979. 
order  on  calendar,  978. 
preference  of,  over  issues  of  fact,  979. 
m  what  county  tried,  339,  990. 
decision  of  court  or  referee,  1021. 
court  may  order  severance,  etc.  1220. 
judgment  on,  l!i221-1223. 

flnal  judgment  after  interlocutory  judgment  on,  1222,  12S8i 
cof«t6  when  isene  of  fact  and  law  are  joined,  3232,  SSSSit 

ISSUES— feigned,  abolished  ;  order  for  trial,  823. 

presented  by  the  pleadings,  arise  when  ;  kinds  of,  963. 

when  need  not  be  tried,  975. 

calendar,  978. 

how  brought  to  trial,  980. 

to  bo  prepared  and  settled,  on  trial  for  divorce,  1757. 
i  to  be  settled,  when  court  directs,  before  trial  of  Oiiposition  to  inM>lv6nt*a  4l»- 

\  charge  from  debts,  2168. 

I  how  to  be  settled,  for  trial  on  opposition  to  insolvent's  petition  for  exemption, 

etc.,  for  imprisonment,  2193. 

'  JAIL— custody  of  civil  prisoners  in.    (See  Pbisoneb.) 

,  arresting,  conveying  to  jail,  and  committing  a  prisoner,  110-119. 

I  jails,  jail  discipline,  and  regulations  concerning  care  of  prisoners,  120-184. 

'  temporary  jails,  and  temporary  removal  of  prisoners,  135-144. 

JAIL  LIBERTIES- escapes,  145-159. 
I  action  upon,  and  assignment  of  nndertakinj?  for  liberties,  160-171. 

person  admitted  to,  deemed  imprisoned,  2188,  2200. 
judgment  debtor  imprisoned  on  execution,  etc.,  not  entitled  to,  9032. 
I  defendant  imprisoned  in  favor  of  woman  for  services,  not  entitled  to,  SSU. 

I  JAILER— duty  of,  when  debtor  imprisoned  on  execution,  3032. 

must  discharge  prisoner  when,  3034. 
penalty  ui)on,  lor  not  discharging  such  prisoner,  3035.  > 

JOtNDER^-oi  parties,  446-453. 
>  of  teiise  of  action,  484. 

of  defences,  501. 

of  defendants  in  action  by  creditor  against  heirs,  etc.  1838,  1839,  1846. 
I  improper,  of  party,  in  actions  against  persons  engaged  in  transportation,  IMHb 

of  action.    (See  Causb  op  Action.) 

of  grievances  m  alternative  mandamus,  2076.  j 

as  to  joinder  of  parties.    (See  Party.)  | 

JOINT-DEBTORS— jurisdiction  of  superior  city  courts,  265.  I 

consolidation  of  actions  against,  819. 

confession  of  judgment,  by,  1278.  ] 

I  judgment  against,  when  all  not  served,  1932.  , 

I  effect  of  sucn  judgment,  19;i3.  ! 

execution  thereon ;  indorsement,  1984.  .  j 

execution  against  person  and  property  of,  how  enforced,  1985.  ' 

such  judgment,  how  docketed  ;  effect  of  docketing,  1936. 

action  to  charge  defendants  not  summoned  ;  complaint,  1937,  19881 

answer  in  such  action  ;  defences  and  counterclaims,  1^. 

provisional  remedies  in  such  action,  1940. 

judgment  and  execution  in  such  action,  1941. 

may  compound  separately  with  creditor,  1942. 

modii  of  compounding ;  effect  of  release,  1942. 

satisfaction  of  judgment  thereby,  1943. 

rights  of,  not  released,  not  affected  by  composition,  1944. 

action  against,  engaged  in  trau -porting  passengers  or  property,  1946. 

whes  partner  not  sued  remains  iitible,  1946. 

continuance  of  business,  during  paitnership  accounting,  etc.  1947. 

effect  of  consent  to  insolveniV  discharge,  where  ixjtitioner  is,  2158. 

c«rUin  provisions  concerning,  appiv  only  after  July  1,  1879,  3847. 
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JOINT-STOCK  ASSOCIATION- when  deemed  withtii  inri(>dictlon  of   sapeitoi 
city  coart,  268,  264. 
county  coart,  341. 
(See  AaeociATioN.) 

JOINT  TENANTS— separate  action  of  ejectment  maintainable  by,  1600. 
ouster  to  be  proved  in  action  of  ejecimeut  between,  1515. 
when  action  of  ejectment  against,  may  be  severed,  1516, 1517. 
of  estate  of  inheritance,  etc.,  may  maintain  action  for  partition,  1532. 
of  vested  remainder,  etc.,  may  mainUiiu  action  for  partition,  1533. 
claiming  by  heirtjhip  may  maintain  action  for  partition,  when,  1537. 
guardian  of  infant  who  is,  may  agree  to  partition  ;  proceedings,  1590-1598k 
action  for  waste  may  be  maintained  by  ;  judgment  therein,  1656-1658. 
may  maintain  action  for  jnst  share  of  real  property,  1666. 

JUDGE— general  powers,  duties,  liabilities  and  disabilities  of  judges  and  ojficen 

acting  judicially,  46-54. 
of  inferior  court  may  be  punished  for  misconduct,  14. 
convention  of  judges  to  mtikm  general  rules  of  practice,  17. 
vacancy  or  change  in  office  of,  or  re-election,  etc.,  not  to  produce  dlscontina- 

ance,  25. 
out  of  office  may  settle  case,  etc.,  or  make  return,  25. 
may  in  certain  cases  change  place  of  holding  courts,  40,  41,  43. 
violating  law  as  to  attorneys,  in  New  York  and  Kings,  64. 
must  subscribe  order  of  arrest,  561. 
must  subscribe  warrant  of  attachment,  641. 
oaths  taken  before,  842. 
subpoena,  how  issued  and  served,  864. 
to  open,  indorse  and  file  return  commission,  904,  905,  906. 
referee,  in  action  in  his  own  court,  1024. 

may  view  property,  on  trial  of  action  for  waste,  wlien  and  how,  1660. 
when  may  allow  habeas  corpus  to  testify,  2008-2011. 
as  to  issue  and  return  of  certiorari  or  habeas  corpus,  etc.  2017-2031. 
penalty  on,  for  illegally  re-imprisoniug  prisoner,  2051. 
warrant  for  prisoner  about  to  he  removed  ;  proceedings,  2054,  2057. 
what,  may  take  bail,  pending  appeal  in  habeas  corpus,  etc.  2060. 2061. 
authority  of,  by  common  law,  to  grant  habeas,  how  exercised,  2066. 
what,  may  entertain  supplementary  proceedings,  2434,  2462. 
definition  of  *' judge,"  834-^ 

this  act  does  not  affect  desr&i nation  of,  under  existing  laws,  33&3. 
writ  of  prohibition  to.    (See  Prohibition.) 

(See  TiTLBs  or  the  diffbrbnt  Courts.) 

lUDQMENT-^eneral  provisions  as  to  judgments,  1200-1211. 
mode  of  taking,  entering,  and  enforcing,  1212-1244. 
docketing  ;  effect  as  a  lien  ;  sutipending  and  discharging  the  lien  ;  satlflfacUoa 

and  assignment  of  a  judgment,  1245-1272. 
confession  of  judgment,  1273-l:i78. 

submission  of  a  controversy  upon  facts  admitted,  1279-1281. 
vacating  or  settine  aside,  for  irregularity  or  error  in  fact,  1282-^1290. 
disobedience  to  wnen  not  punishable  by  arrest,' 16. 
appeal  to  court  of  appeals,  from,  190,  191. 
review  of  interlocutor^^,  by  court  of  appeals,  190, 191. 
county  court  jurisdiction  of  action  on,  340. 

{(resumption  of  payment  of,  376-378. 
imitation  of  action  on,  382. 
effect  of  reversal  on  limitation  of  action,  405. 
application  for  on  default,  419. 

wdere  summons  served  by  publication,  etc.,  defence  allowed  after,  446. 
may  be  taken  against  one  or  more  severally  liable,  456. 
in  case  ot  counterclaim,  50Jv-5l2. 
demand  of,  in  pleading,  481.  509. 
for  plaintiff  on  admission  of  part  of  his  claim,  511. 
id.;  for  excess  over  counterclaim,  512. 
id.;  controversy  between  defendants  not  to  delay,  5S1. 
of  court  of  inferior  jurisdiction,  how  pleaded,  532. 
how  satisfied  after  deposit  m  lieu  of  bail,  585. 
when  enforced  only  ogainst  attached  property,  707 
where  attachment  has  issued,  satisfaction  of,  708. 
defects  cured  by,  721. 

obtained  by  mistake,  etc..  relief  from.  724.  j^^«..^,  i/vii 

interlocutory  or  final,  must  be  rendered  on  decision  of  demorrer,  Wil 
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roll^  meinorandnm  of  tender  and  acceptance  to  be  annexed  to,  ?Si. 

against  defendant,  offer  to  allow,  788. 

on  offer  by  plaintiff,  7S9. 

entry  of,  in  case  of  death  after  verdict,  etc.  763. 

cannot  be  entered  against  party  who  dies  before  verdict,  etc.  765. 

application  for,  cannot  be  withdrawn  without  permigsion,  777. 

8nbe>equent  application  to  another  ^'udge,  after  refusal  of,  forbidden,  777*    . 

of  Cauadian  conrt,  when  presumptive  evidence  only,  955. 

to  be  entered  in  conformity  to  general  verdict,  1189. 

affirmed  on  appeal,  how  enforced,  etc.  1319. 

mode  of  ctinceiling  or  correcting  docket  of,  reversed  on  appeal;  1321. 

sale  under,  etc.  1384. 

equity  of  redemption  cannot  be  sold  npon  execution  on  mortgage,  1438. 

original,  how  used  to  enforce  contribution  after  f'ale  on  execution,  1484. 

exemption  from  arrest,  etc.,  of  person  attending  pursuant  to,  860,  865. 

for  money,  stay  of  proceedings,  on,  by  injunction,  613. 

in  ejectment  against  tenant,  to  state  amount  in  arreat,  1607. 

id. ;  when  plaintiff  fails  to  apply  for  severance  of  action  against  two  or 

defendants.  1516. 
id.;  where  plaintiff  entitled  to  recover  distinct  parcel  only,  1618. 
id.;  where  plaintiff ^s  title  expires  before  trial,  15^. 
id. ;  conclusive  after  trial  of  issue  of  fact,  15^. 
id.;  by  default,  effect  of  ;  new  trial,  etc.  15:26. 
in  partition  where  plaintiff  is  an  infant,  1534. 
effect  of  final,  upon  parties  to  action  for  partition,  1539. 
interlocutory,  in  partition,  wlien  title  to  be  ascertained  before,  1546. 
id.;  what  it  must  direct,  1546-1549. 
id.;  may  be  modified,  or  supplemental,  rendered,  directing  sale,  on 

sioner's  report ;  further  provisions,  1560-1563. 
id.;  directing  sale  must  specify  credit,  1573. 

final,  in  partition,  on  report  of  commissioners  ;  effect,  etc.  1667-1660. 
id.;  after  sale,  must  be  entered  ;  effect  thereof,  etc.  1577-1579. 
id.;  exemplified  copy  of,  may  be  recorded,  1595. 
interlocutory,  for  admeasurement  of  dower,  1607. 
interlocutory,  in  actfon  for  dower,  1019-1622. 
final,  in  action  for  dower,  what  to  provide,  1613. 
id.;  maybe  modified  by  court,  1614. 
id.;  after  sale,  what  to  provide,  etc.  1634. 
ilnal,  in  foreclosure,  what  to  contain,  1626. 
id.;  may  award  payment  of  deficiency  against  defendant,  1627. 
effect  of  conveyance  after  sale  in  foreclosure,  on  final,  1632.        ^ 
disposition  of  surplus  arising  npon  sale  on,  of  foreclosure,  1638. 
stay  on  payment  of  amount  due  after,  in  foreclosure  ;  subsequent  defanlt,  188bh 
when  final,  must  direct  sale  of  part  only  ;  subsequent  default,  etc.  168S. 
in  foreclosure  may  dii;ect  sale  of  all  the  property,  1637. 
final,  in  action  fur  nuisance,  what  to  provide,  1U62. 
for  treble  damages  in  action  for  cutting  trees,  etc.  1668. 
id.:  in  action  for  foicible  entrj^  and  detainer,  1669. 
directing  sale  of  real  property  in  certain  actions,  1076. 
id.;  to  be  entered  in  county  where  real  property  is  situated,  1677. 
in  action  to  determine  claim  to  n  al  property,  1640-1649. 
in  actipu  for  waste,  against  tenant  of  particular  estate,  1655-1668. 
notice  of  demand  of,  for  retuni  of  chattel  by  defendant,  17^,  1788-  ITSk 
in  aijtion  to  foreclose  chattel  lien,  1739,  1740. 
onnulling  marriage,  not  to  be  rendered  by  default,  etc.  1753. 
id.;  how  far  conclusive,  1754. 
for  separation  may  be  revoked.  1767. 

in  action  for  divorce  must  direct  custody,  etc.,  of  children,  1771 
id.;  may  n quire  security  for  support,  of  wife  and  children,  1778. 
id.;  when  enforced  by  punishment  for  contempt,  1773. 
regulations  respecting,  by  default  in  matrimonial  actions,  1774. 
in  action  against  corporation  on  note,  etc  ,  may  be  taken,  1778. 
in  action  to  dissolve,  etc.,  corporation,  1793-1795. 
in  action  to  annul  corporation  ;  appointlnent  of  receiver,  1801. 
roll  in  such  action  to  be  filed  and  notice  of  judgment  published,  180B. 
•gainst  execntor,  etc.,  enforceable  only  when  in  representatiye  capacity,  lfil4 
in  siKih  action,  when  personal  and  representative   causes   of  action  joined, 

1815. 
in  »uch  action,  to  be  separately  docketed,  etc.  1816. 
la  action  against  executors,  when  one  only  appears.  1817, 
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against  executor  cot  a  lien  npon  real  estate  of  decedent  aniess,  etc.  1088^ 

in  action  against  executor  not  evidence  ol  assets,  1824. 

inaction  agaiuet  superseded  executor;  effect  of,  1830. 

Afainet  heir,  etc.,  when  not  a  lien  on  laud  aliened,  1653. 

id.;  how  taken  when  land  aliened,  1864. 

effect  of,  establishing  will,  1862. 

in  action  to  eetablibh  will.  1868, 1864. 

final,  in  judgment  creditor's  action  to  compel  discovery,  1875-1875. 

when  assignable  ;  effect  of  trauffer,  when  judgment  reversed,  etc.  191S. 

action  upon,  regulated,  1913. 

in  action  againt^t  unincorporated  association,  1921. 

against  defendants  jointly  indebted,  when  all  are  not  served,  1932-1936. 

action  to  charge  defendants  in  such,  not  personally  served,  1937-1941. 

final,  in  action  for  usurping  office,  etc.  1956. 

in  action  upon  forfrnted  recognizance,  1966. 

notice  to  be  published,  in  action  to  recover  property  escheated  or  forfeited, 
1978,  1980. 

for  costs  may  be  taken  against  the  people,  1985. 

final  order  on  mandamus  to  be  deemed  a,  2082. 
*      of  board  or  officer  included  in  term  '•  determination,"  in  certiorari,  2146. 

effect  of,  directing  conveyttnce  by  guardian,  or  committee  of  infant  or  lunatic 
in  action  to  compel  same,  2347.  • 

on  award  after  submisbion  of  controversy,  2378,  2380. 

decree  of  surrogate's  court  docketed,  has  same  effect  as  a,  2558. 

what  the  word  "  judgment "  refers  to,  as  used  in  this  act,  8343. 

application  of  provisions  concerning,  8347. 

JUDGMENT  OF  JUSTICES  OF  THE  PEACE— judgment  of  non-snit,  8018. 
judgmint  upon  verdict,  etc.  8014. 
when  judgment  to  be  rendered,  3015. 
judgment  against  joint  debtors,  3020,  8021. 
when  action  on,  may  be  brought  before  justice,  2862. 
of  non-suit  may  be  granted  on  failnre  of  plamtiff  to  appear  after  notice  of 

defendant's  arrest,  2899. 
in  justice's  court,  when  defendant  not  personally  served,  2918. 
final  judgment  in  action  for  chattel,  2931. 
on  counterclaim  in  justice's  court,  ^9. 
in  justice's  court  when  accounts  exceed  $400,  2950. 
justice's  minute  of  fine  imposed  on  defaulting  witness  deemed  a,  2976. 
on  trial  before  justice  of  the  peace,  2988. 
of  justice  of  the  peace  can  be  reviewed  only  by  appeal,  .3044. 
final  order,  in  favor  of  person  answering  in  proceedings  relative  to  strays  to  be 

deemed  a,  3096. 
how  taken  in      Brooklyn  when  complaint  served  with  summons,  8126. 
additional  costs  in  jnstice^s  court  of  Brooklyn  when,  over  $100,  8129,  8180. 
certificate  of,  in  docket-book  deposited,  8145. 
costs  when  not  recoverable  in  action  on  justice's  Judgment,  8154. 
proof  of  judgment  of  justice  in  such  action,  3155. 
as  to  confession  of  judgment.    (See  Confesbioh.) 

(See,  also,  Tbanscript.) 

JUDGMENTS  IN  CERTAIN  COURTS  OP  CITIES.     (See  Titles  op  those 
Courts.) 

JUDGMENT  CREDITOR— action  by,  to  compel  discovery,  when  may  be  broii^t» 

to  what  connty  execution  mast  have  issued  before  sach  action,  1873. 
what  property  may  be  reached  In  such  actioiii  1878. 
interest  of  defendant  in  land  contract  may  be  reached,  1874. 
such  interest  how  applied,  1875. 
temporary  injunction  may  issue  in  such  action,  1876. 
receiver  may  be  appointed  in  such  action,  1877. 
Jhow  discovery  may  be  compelled,  1878. 

application  of  foregoing  provisions  ;  what  property  not  reached,  1879. 
definition  of  "judgment  creditor  "  and  "judgment  creditor's  action,"  8843. 
action  by,  to  charge  defendants  jointly  indebted,  not  served.     (See  Joint 
Debtors.) 

JUDGMENT  DEBTOR— imprisoned  on  execution  ;  who  may  be  discbazged,  aSQQi 

to  what  court  application  to  be  made,  2201, 
when  petition  may  be  presented,  2202. 
contents  of  petition  ;  schedule,  2203, 
afljduvit  of  petitioner,  2204, 
notice  to  creditonff  220^. 
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JUDGMENT  DEWTOK-continwd. 

id.;  when  serrice  cannot  be  made,  3206. 
id  :  when  State  is  a  creditor,  2907. 
proceedingH  on  presentation  of  petition,  2906. 
adjournment  of  hearing  thereupon,  1^209. 
proceedings  on  »djonmed  day,  *2210. 
assignment  to  tru($tfe  ;  effect  thereof,  2211. 
disc-nargc  in  such  proceedings,  when  to  be  granted,  2212. 
property  of  ench  debtor  still  liable,  25J13. 
when  creditor  may  issue  new  execution  against  pereon,  2214. 
powers  and  duties  of  trustees  in  these  proceedings,  2215. 
when  creditor  may  notify,  to  apply  for  his  discharge,  2216, 
effect  of  failure  of,  to  so  apply.  2317. 

ut'l)t()rs  to  United  States  and  this  State  not  to  be  discharged,  2218. 
when  discharged  in  municipal  court  of  Buffalo,  3033.    , 
^See.  also.  iKSOiiVENT  Dxbtob.) 

JUDGMENT-ROLL—when  copy  of  part  used  for  original,  456. 
adnvssion  of  counterclaim,  512. 
memorandum  of  tender  and  acceptance,  734. 
orders  of  substitution  to  be  annexed,  766. 
exception  after  trial,  to  be  inserted,  994. 
l;ow  indorsed,  in  case  of  judgment  after  death,  1210. 
to  be  filed  ;  or  w  hat  it  consists  ;  how  prepared  and  indorsed,  1237-19811 
on  confesfion,  1276. 

on  affirmance,  upon  appeal  to  general  term,  1354. 
in  action  for  chattel,  replevin  papers  to  form  a  part  of,  1717. 
in  action  to  annul  corporation,  must  be  filed,  etc.  1803. 
copy  of.  in  action  to  vacate  letter-patent  must  be  filed,  etc.  I960, 
what  papers  constitute,  in  mandamus  proceeding,  2082. 
on  award  in  arbitration  proceedings,  2379. 
on  appeal  from  judgment  of  justice  of  the  peace,  3061. 

JUDICIAL  SETTLEMENT  OF  ACCOUNT— definition  of,  2614. 
(Sec  Account.) 

JURISDICTION— and  powers  of  courts  preserved,  4. 
exercised  on  Sunday,  when,  6. 
when  and  how  acquired  and  divested,  410. 
in  action  for  chattel  when  replevin  precedes  sammons,  1608.  ' 
of  court,  in  action  to  foreclose  lien  upon  a  chattel,  1787. 
in  action  for  divorce.  1756. 

in  action  for  separation,  1763.  .  ^^ 

of  courts  for  appointment  of  committee  of  lunatic,  etc.  2320. 
duty  of  court  exercising  such  jurisdiction,  2321. 

JURISDICTION  OF  SURROGATE'S  COURT—general,  2472. 
such  jurisdiction  to  be  presumed,  2473. 
not  lost  by  defect  in  record,  24T4. 
effect  of  exercise  of,  by  surrogate's  court,  2475. 
exclusive  jurisdiction  of  such  court,  2476. 
when  two  or  more  surrogates  have  concurrent,  2477. 
of  surrogate's  court  on  application  for  probate  of  heirship,  26S4. 

JURISDICTION  OF  JUSTICE  OF  THE  PEACE- -must  be  specially  coafeiurf  / 

law,  2861. 
general  civil,  2862. 

no  jurisdiction  in  certain  cases,  2863. 

confession  of  judgment,  2864.  _^ 

actions  by  and  against  officers,  etc.;  and  by  executors,  etc.  286o* 
tavern  keepers  aisqualifled,  28(B6. 
members  of  the  legislature  not  compelled  to  act,  2867. 
justices  to  hold  courts ;  general  powers,  2868. 
in  what  town  action  must  be  brought,  2869. 
not  affected  by  discharge  of  defendant  from  arrest,  2902. 
when  not  affected  by- vacating  warrant  of  attachment,  2917 
of  justice  of  the  ixjace  in  Brooklyn,  8117. 

JURISDICTION    OF   CERTAIN   COURTS   OF   CITIES ~of  inayor't   Cjori  A 

Hudson,  and  recorders'  conrtK  of  Utica  and  of  Oswego,  P/96. 
of  judges  of  those  courte,  in  cortai',^  ca.5e.«,  no.,  af^acUd,  <5IX/a. 
of  city  court  of  Yonkeis  i".  eiyil  >',ctirfl,  020?,  SP'M. 
of  such  court  in  speCTial  iprocecimf^/,  etc.,  >iot  iiffjctod.  iJ203. 
distict  courts  of  New-T^rk  airJ  j'.stices'  <".or/t8  of  AlVao/aiid  '/tc/,  (ot^A  h 

ihi.^  act  upon,  AVi. 
9t  dlBtrictcoufts  of  New  York  In  clvi'.  actions,  85^15, 
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JURISDICTION  OF  CERTAIN  COURTS  OP  ClTlSS—oorUin.  ^. 
of  justices'  courts  of  Albpny  and  Troy  in  civil  actions,  8:^ 
id.;  apop  judgment  by  coufe^sion,  8^. 
of  mufiicipal  court  of  Rochester,  8396,  3277. 

JURORS— misconduct  punished,  14. 
how  drawn  and  notified,  34,  357. 
how  procured,  etc.,  ou  commission  for  appointment  of  CMnmltta*  of  laoatle, 

3880. 
compentMtion  of  such,  2338. 

(See  Tmal  Jctuobs  ;  Gra.nd  Jurors.) 

JURY— may  be  discharged  on  Sunday,  6. 

provided  for  and  regulated  in  detail,  1063-1199. 

when  court  may  direct  view  of  property  by,  in  action  for  wa8te,1660. 

bow  procured  on  execution  of  writ  of  assessment  of  damages,  2100. 

such,  to  be  sworn,  2110. 

such,  must  make  inquisition,  2111. 

such,  may  be  discharged,  if  cannot  agree,  and  new  jury  proposed,  2111. 

for  trial  before  commission,  on  application  for  committf  '  o'   anatic,  6tc.t  bvw 

procured  ;  proceedings  thereupon,  2330,  2333. 
definition  of  term  "trial  jury."  8343. 
how  selected  after  May  21,  1877,  3350. 
trial  by.    (See  Trial.) 

JURY  TRIALr— continued  beyond  term,  45. 

JUSTICE— is  included  in  the  word  ''judge''  as  used  jn  ttruievislon,  SSttL 

JUSTICE  OF  THE  PEACE— courts  of,  not  of  record,  8. 
when  not  to  sit  at  sessions,  48. 

punishment  for  violation  of  law  as  to  attorneys,  in  Kii^x*  connty,  64 
appeal  to  court  of  appeals  in  actions  commenced  in  co  trt  of,  191. 
in  Builaio,  actions  discontinued  in  justice^s  court,  294. 
oaths  taken  before,  8^. 
subpoena  and  witnesses  before,  859. 

Sroduction  of  book  of  account,  b67. 
eposition  for  use  without  the  State,  918. 
docket- book  or  transcript,  when  evidence,  938,  939,  940. 
other  proof  of  proceedings  before,  in  certain  cases,  940. 
of  adjoining  State,  docket,  judgment,  etc.,  of,  how  proved,  etc.  048  tSI. 
habeas  corpus  to  testify  before,  may  be  issued,  when,  2010,  2011. 
application  in  summary  proceedings  may  be  made  to,  2234. 
jurisdiction  of,  must  be  specially  conferred  by  law,  2861. 
general  civil  jurisdiction,  ^62. 
no  jurisdiction  in  certain  cases,  2863. 
confession  of  judgment,  2864. 

actions  by  and  against  ofllcers,  etc.;  and  by  executors,  etcSOttk 
tavern  keeper  disqualified,  2866. 
members  or  les^islature  not  compelled  to  act  as,  2867. 
justices  to  hold  courts  ;  general  powers,  2868. 
in  what  town  action  must  be  brought,  2869. 
criminal  contempts,  2870-2875. 
application  of  provisions  to,  8134. 
mandate  of,  how  issued,  3135.    . 
and  constable  not  to  buy  claims,  etc.  3187. 
l>enalty  for  such  offence,  3138. 

docket-book  to  be  kept  by  justice  ;  entries  therein  ;  index,  8140-814t. 
papers  to  be  filed,  ^43. 

deposit  of  books  and  papers  with  town  or  city  clerk,  8144-8148. 
jostice  to  furnish  copies  of  papers,  3149. 
transfer  of  actiqn,  when  justice's  term  expires,  etc.  3160-8153. 
penalty  for  not  paying  over  money,  3153. 
IS  incladed  in  the  word  "judge.'*  as  used  in  this  act,  3343. 
sdjuumments  before.    (See  Aixtovkstmekt.) 
compelling  attendance  of  witness  before.    (See  Witness.) 
trial  before.    (See  Trial.) 

judgment ;  and  docketing  the  same.    (See  Judowent.) 
^executions  by.    (See  Execution  aoaikst  Property  ;  ExxovHj* 

THE  Person.) 
appeals  from.    (See  Appeals.) 
commencement  of  action  before.    (See  Summons.) 
replevin  in.    (See  Action  for  a  Chattel,  in  Justice's  Court.* 
pleadings  la.    ($ee  Pucadukjs  ;  Complaint  ;  Answer  ;  DsMiruAm.) 
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JU8TICB  OF  TflK  PEACE— am^iniMrf. 

costs  before  ;  feea  of.    (See  Costs  ;  Fkm.) 

action  or  Bpecial  proceeding  rtlating  to  rtrays.    (See  Strays.)        „„  «.^;^  . 

provisions  relating  to,  in  Brooklyn.    (See  Bbooklyn,  Justios  oi"  Tff»  Pkaob.) 

JUSTICES'  COURT— of  Albany,  a  court  of  record,  2. 

of  Troy,  not  of  record,  3.  

JUSTICES'  COURTS  OP  ALBANY  AND  TROY.    (See  Ai^^irr,  Justiom'  Cainv 

OF  ;  Tkot,  Justicm'  Court  op.) 
JUSTIFICATION— of  sureties  in  undertaking,  812. 
of  bail,  580. 

(See  Bail  ;  Undbbtakino.) 

E. 

KINOS  COUNTY— none  but  attorneys  to  practice,  68,  64^ 
interpreter,  ©4. 
court  attendants  in,  95,  96. 
support  of  civil  prisoners,  111. 
jail  physicians,  126. 
iail  liberties,  145. 
Bceoograpbers,  254,  255. 
sberiff  to  attend  city  court,  811. 

expenses  of  city  court,  312.  ^  *  ,         _*  •ea  wm 

siciiogrtipiier  for  conui.>  court,  sessions,  and  surrogate  a  coart,  8HI,  9m, 

notice  of  trial,  service  of;  977. 

trial  jurors,  ia34,  1062, 1078. 

jury  fines,  1156.  , 

clerk  to  docket  transcript  of  fines,  iloo. 

liens  of  such  fines  discharged,  1157 

striking  jury  in,  1063,  etc.  . 

stenographer  for  surrogate's  court  m  Kings  county,  2513. 

publication  of  citation,  etc.,  in  surrogate's  court  of,  2536.  . 

supreme  court  in,  when  may  exercise  powers  of  surrogate,  2486-24W. 

proceedings  in  such  court  .acting  as  surrogate's  court  regulated,  2490. 

transfer  of  such  proceedings  to  surrogate's  court,  2491. 

application  of  provigions  concerning  trial  jurors  in,  3347. 

stenographer's  fees,  3311. 

LAW-SCHOOLS— admitting  graduates  of,  58. 

LANDLORD  AND  TENANT— for  proceedings  to  recover  possession  of  real  pro|^ 
crly.    (Sjee  Summary  Procebdings,  etc.) 

LAND  OFFtCB.    (See  Commissiokbrs  op  the  Land  Oppiob.) 

LEASE— mortgagee  of,  may  obtain  possession  in  ejectment  ;  how,  1608. 
of  premises  when  canceled  by  warrant  In  summary  proceedings;  2253. 
landlord  may,  nevertheless,  recover  back  rent,  etc.  2253. 
redemption  by  lessee,  after  warrant,  in  snch  cases,  2^6-2259. 
effect  of,  in  proceedings  for  lease,  etc.,  of  real  estate  of  infant,  etc.  28S& 
temporary  administrator  may  be  authorized  to,  2675. 
of  real  property  of  decedent  for  payment  of  debts,  2760.  ^^ 

taken  in  such  proceedings,  to  be  in  name  of  tlie  county  treasurer,  2800. 
of  real  estate  of  infant,  lunatic,  etc.    (See  Committee  ;  Inpant.) 

LEASEHOLD  PROPERTY— sale,  redemption,  etc.,  on  execution.  1430. 

LEAVE  OF  court'— to  bring  action  to  annul  corporation.  1798,  1799. 
must  be  obtained  to  bring  action  on  sheriff's  bond,  1880 
id.;  as  to  bond  of  other  officer,  1886-1890^ 
required  for  compromise  of  action  for  penalty  by  common  informer,  18Mk 

LEGATEE— action  by,  again?t  executor,  when  may  be  commenced,  1819. 
id.;  by  infant;  guardian's  bond,  etc.  1820, 

security  required  from,  before  execution  granted  against  executor,  18S7. 
action  by  creditor  of  decedent  against.    (See  Cbbditou.) 
action  igainst,  by  child  born  after  will,  etc.,  who  is  entitled  to  share,  1868. 
general  jurisdiction  of  surrogate's  court  as  to  legacies,  2472. 
provisions  concerning  jurisdiftion  of  such  court,  2478-8482. 
may  petition  surrogate's  court  to  compel  payment  of  legacy,  271?. 

f)ro'cecding8 ;  hearing  and  decree  tliereon,  2718,  2719. 
egacy  lo  unknown,  person  paid  into  State  treasury  ;  claims  thereto,  8747. 
when  legacy  to  he  paid  over  to  county  treasurer,  2748. 
IMPOceedings  to  compel  payment,  etc.,  by  testamentary  trustee,  280i-S80S. 


i 


4 


ft#  ehe  Sedioris.]  IKDEl.  l?lt 

LBTTERS  OF  ADMINISTRA.TION— general  Jariediction  of  8arro£:at«'8  court  M 
to,  2472. 
provisiouH  concerning  Jurisdiction  of  such  conrt,  2478-9182. 
(surrogate  lo  send  c<;rtined  copy  of,  to  Secretary  of  State,  2603. 
definition  of,  as  n^ed  in  chapter  on  surrogates^  courts,  2514. 
requisites  of  ;  must  be  signed,  sealed,  etc.  2590. 
etfect  of  such  letters,  2591. 
priority  among  different,  2592. 
time,  how  reckoned  upon  successive,  2583. 
with  will  annexed,  264a-'^45. 
revocation  of  iertcrs.    (See  Reyooatioit.) 
ancillary,  upon  foreign  grant  of  administration,  2696. 
id.;  to  whom  such  letters  granted,  2697. 
id.;  petition  and  ciUttion  for,  2698. 
id. ;  hearing  aiid  security  for,  2699. 

id.;  persons  acting  under  such  letters  must  transmit  assets,  2700. 
id.t  when  they  mtiy  be  directed  to  pay,  etc.,  without  transmission,  S701. 
id.;  general  powers  and  duties, 2702. 

LBTTEHS  OF  GUARDIAI^SHIP— requisites  of ;  must  be  signed,  scaled,  etc.  £500. 
effect  of  such  letters,  2591. 
priority  among  different,  2592. 
time,  how  reckoned  upon  successive,  2593. 
ancillary,  to  foreign  guardian  ;  application  for,  2838. 
id.;  proceedings  upon  such  application  ;  effect  of  such  letters,  283^2841. 
where  guardian  appointed  by  will  or  deed,  2852. 
for  revocation  of.    (See  Revocation.) 

LETTBBS-PATENT— action  to   vacate,  may   be    brought  by  attomey-geueral, 
wbeu,  1957. 
ifuch  action  triable  by  jury,  1956. 

copy  of  judgment-roll  to  l)e  filed  in  secretary  of  State's  oflQce,  1969. 
transcript  to  be  sent  to  county  cleric,  etc.  1960. 

LETTERS  ROGATORY—how  and  when  issued,  etc.  913. 

LETTERS    TESTAMENTARY— general    jurisdiction    of    surrogate's   court,   M 

to,  2472. 
provisions  concerning  jurisdiction  of  such  conrt,  2473-2482. 
on  will  of  non-resident,  surrogate  must  send  copy  to  secretary  of  Stale,  flSOft. 
decree  for,  etc.,  how  far  supended  by  appeal,  2582. 
decree  revoking,  etc.,  not  stayed  by  appeal,  2588. 
requisites  of  ;  must  be  signed,  sealed,  etc.  2590 
effect  of  such  letters,  2591. 
priority  amon^  dtfferent,  2592. 
time,  how  reckoned  upon  successive,  2593. 
when  may  be  issued,  2636. 
.  objections  to  issue  of  ;  how  stated  ;  hearing  thereupon,  9687. 
bond  upon  issuing  of,  when  required,  »J38. 
when  retraction  or  renunciation  is  made  by  executor,  2639. 
issue  or,  to  person  selected  under  valid  power,  2640,  2641. 
issue  of,  to  {H'rson  failing  to  renounce  or  qualify  as  executor,  2043. 
ancillary  letters  upon  foreign  probate.  2695. 
id.;  to  whom  such  letters  granced,  2697. 
id,;  petition  and  citation  lT>r,  2698. 
id.;  hearing  and,  security  for,  2699. 

id.;  persons  acting  under  such  letters  must  transmit  assets,  2700. 
id.;  when  they  may  be  directed  to  pay,  etc.,  without  transmission,  STtM. 
id.;  general  powers  and  duties,  2702. 
letters  of  temporary  administration,  when  granted.    (See    Admimibtbato^ 

Tbmporaby.) 
as  to  revocation  of  letters.    (See  Rbtocation.) 

UBVY— of  attachment,  644-649. 

of  execution  on  real  property,  after  expiration  of  ten  years,  1252. 

personal  property,  how  far  bound  before,  1405. 

order  of  priority  of,  where  several  executions,  etc.  140&-1408. 

title  of  bona  fide  purchaser  of  personal  property  before,  not  affected,  IIOSL 

to  be  made  on  money,  bills,  bonds,  etc.  1410,  1411. 

on  property  pledged,  hovv  made,  etc.  1412. 

upon  partnership  interest,  proceedings  to  release  from,  1418-1417. 

LIBEL— limitation,  of  action  for,  884. 

pleading  and  proof  iii  action  for,  508,  535,  536. 
when  action  for,  cannot  be  maintained,  1907, 1908i. 
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UBKL—  oontimud. 

JDotice  of  the  prac«  has  no  jnrUdietlon  io  action  for,  2863. 

action  for.  cannot  be  maintained  in  district  court  of  New  York,  SSlfi. 

id.;  id.;  injustices'  coarts  of  Albany  and  Tioy,  3223. 

is  included  in  term  "  personal  injary  "  in  the  new  revision,  8843. 

UBERTIES— (See  Jail.) 

LIBERTIES  OF  JAIL— (See  Jail  LniERTiBfl.) 

UEN— N.  Y.  marine  court  jnrisdlctioB  of  mecfaanic'e  lien,  815. 

of  jury  fines.  1117,  1156.  "~ 

of  judgment.   (See  Judumknt.) 

of  execution     (See  Lkyt.) 

on  property  in  action  for  partition,  holder  of,  made  defendant,  1589, 1549. 

effect  of  jadgment  in  partition  upon,  1540. 

reference,  in  partition,  before  sale,  to  ascertain,  1561, 1562. 

interlocutory  judgment,  in  partition,  must  direct  money  to  be  paid  into  eonrt 

to  satisfy,  1563. 
upon  property  sold,  in  partition,  when  barred  by  final  judgment,  1578. 
id.:  bow  paid,  1580. 

junior,  to  dower  interest,  where  -property  is  set  off  in  action  for  dower,  1615. 
must  be  ascertained  before  judgment  for  sale,  in  dower,  1621. 
jadgment  in  action  for  dower  may  direct  sale  ;  payment  of,  1622. 
effect  of  filing  notice  of  pendency  of  action  upon.  1671. 
taxes,  etc.,  to  be  paid  from  proceeds  of  sale  or  real  property,  etc.  1676. 
must  be  stated  at  time  of  sale  of  real  property  under  judgment,  1678. 
judgment  against  executor  not  a,  upon  real  estate,  unlesB,  etc.  1823. 
id.;  in  creditor's  action  against  heir,  etc.,  when  not  a,  on  land  aliened,  1858^ 
consenting  creditor  to  discharge  of  insolvent  must  relinquish,  2158. 
holder  of  when  barred  by  sale  in  foreclosure  by  adverti.<*eraent,  ^95. 
foreclosure  of,  npon  a  chattel.     (See  Action  to  Fobbcloss  Ldcm  UFOfr  ▲ 

Chattkl.) 

LIFE— tenant,   discovery  of  death  of.    (See  Discoteby  of   Dbath  ov  Livx- 
Tbnant.) 
estate  for.    (See  Estate.) 

LIMITATIONS— actions  for  the  recovery  of  real  property,  362-375. 
actions  other  than  for  the  recovery  of  real  property,  376-897. 
general  provisions,  896-415. 
of  judgment  lien  on  real  property,  1251. 
of  time  for  issuing  of  execution  of  course,  1375. 

within  which  execution  not  to  issue  after  death  of  judgment  deotor,  1380. 
time  of  stay,  not  part  of  time  limited  for  issuing  of  execution,  1882. 
of  time  for  applying  for  new  trUl  in  ejectment,  1525, 1526. 
time  of  disability  not  to  form  a  part  of  such,  1527. 
of  action  for  dower ;  time  of  certain  disabilities  excepted  from,  1586. 
of  action  against  widow  to  determine  claim  for  dower,  1647. 
of  action  against  sheriff,  on  claim  of  third  person  in  action  for  chattel,  17M. 
of  time  in  action  by  legatee  against  executor,  1819. 
of  action  by  creditor  against  executor,  on  claim  rejected,  1822. 
as  to  action  to  enforce  liability  of  heir  or  devisee  for  decedent's  debt,  1844. 
of  action  for  causing  death  by  negligence,  etc.  1902. 

effect  of  action  against  association,  upon,  of  action  against  members,  19S8. 
of  action  for  public  moneys  by  the  people,  1973. 
of  time  for  review  by  writ  of  certiorari,  2125. 
id.;  in  case  of  disability,  2126. 
of  time  for  application  for  discharge  of  judgment  debtor  imprisoned  on  exeoK 

tion,  2202. 
of  recovery  against  party  revoking  submission  of  controversy  to  arbitration, 

2385. 
of  time  for  instituting  supplementary  proceedings,  2435. 
presentation  of  petition  in  surrogate's  court  is  commencement  of  proceedingSi 

as  regards  statute  of,  2517. 
of  time  for  presenting  petition  for  revocation  of  probate  of  will,  2648. 
effect  of  statnte  of,  on  claim  of  executor,  etc.,  against  the  estate,  2740. 
of  time  for  creditor  to  apply  for  disposition  of  real  estate  of  decedent,  2750, 2751. 
defence  upon  such  proceedings  arising  under  statute  of,  2755. 
effect,  of  statute  of,  on  claim  of  testamentary  trustee  against  estate,  Vll. 
of  time  for  issue  of  execution  by  justice  of  the  peace,  »)e$4« 
of  action  for  seizing  animals,  3107. 

LIQUORS— in  court-house,  82,  83. 
In  Jails,  12^130. 
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LONQ  ISLAND  CITY  COURT— a  conrt  of  record,  2. 

LOSS — proof  for  judgment  in  action  to  estaMish  lost  or  destroyed  will,  18I& 
action  upon  lost  negotiable  paper,  1917,  1918. 
proof  required  on  probate  of  lost  or  destroyed  will,  2G21. 
id.;  on  seUiemPBt  of  execntor's  account,  in  case  of  loss  of  voacher, S784. 
surrogate  may  allow  executor  for  loss,  etc.,  of  property,  2741. 
snrrojrate  m«y  allow  testamentary  trustee  for  loss  of  property,  etc.  2811. 
surrogate  may  allow  guardian  for  loss,  etc.,  of  property,  8*50. 
proof  of  judgment  or  justice  in  case  of  loss,  etc.,  of  docket-book,  8166. 

LTINATIC— committee  may  apply  for  authority  to  agree  to  partition,  1590. 
contents  of  petition  on  sncn  application.  1591. 
conrt  may  authorize  such  agreement,  1592. 
effect  of  releases,  executed  thereunder,  1598. 

time  of  disability  not  counted  as  part  of  limitation,  in  action  for  dower,  15M. 
action  to  annul  marriage  by,  1743.  1755. 

proceedings  for  appoint  ment  of  committee  of.    (See  ComciTTiB.) 
action  to  compel  conveyance  of  real  property  of,  2345. 
who  may  maintain  such  action,  2346. 
judo^raent ;  eifect  thereof,  1^47. 

application  to  sell,  etc.,  real  property  of.    (See  Committhb.) 
submission  of  controversy  to  "arbitration  when  cannot  be  made,  2365. 
effect  of  appointment  of  committee  for.  upon  proceedings  to  submit  COiitr#> 

verny  to  arbitration  ;  proceedings  thereupon,  2382. 
special  guardian  of.  in  such  court,  to  be  appointed,  2530,  2531. 
testimony  taken  on  probate  of  will  when  witness  has  become,  2651. 
remaining  executors,  etc.,- may  act.  when  one  becomes.  2602. 
proceedings  on  appeal  when  justice  has  become,  etc.  8056. 
definition  of,  8843. 

iSefi  IsrANT ;  Idiot.) 

M. 

MALICIOUS  PROSECUTION— justice  of  the  peace  has  no  jurisdiction,  28it. 
action  for,  cannot  be  maintained  in  district  courts  of  New  York,  8216. 
id,;  as  to  justices'  courts  of  Albany  and  Troy,  3228. 
is  included  in  term,  '*  personal  injury,"  3348.  * 

MANDAMUS— preference  of  cause  on  calendars,  792.. 
is  a  State  writ,  1991. 

kinds  of  writ ;  how  alternative  writ  granted,  2067. 
when  writ  granted  at  special  term,  2068. 
id.;  at  general  term,  supreme  court,  2060. 
when  peremptory,  to  issue  in  first  instance,  2070. 
alternative  writ  ;  how  served,  2071. 
writ,  how  returnable,  2072. 
return  or  demurrer  to  first  ^i«^rit,  2078. 
return^  how  made,  2074. 
motion  to  set  aside  writ  of,  2075. 
contents  of  alternative,  demurrer  thereto,  2076. 
form  and  contents  of  return,  2077. 

farther  return  cannot  be  compelled  ;  demurrer  to  return,  2078. 
issue  of  fact  in,  when  it  arises ;  how  and  where  triable,  2079,  2068,  2684* 
certain  provisions  as  to  pleadings  apply  to,  2076.  2077,  2080. 
service  of  notice  of  filing  return  and  demurrer,  2081. 
subsequent  proceedings,  the  same  as  in  action.  2062. 
final  order,  when  mut^t  award  peremptory  mandamus,  2082. 
issue  of  law  upon  general  term  mandamus  ;  how  triable,  2065. 
costs  may  be  awarded,  2066. 
appeals  in  mandamus  proceedings,  2087. 
proceedings  not  stayed  by  appeal,  except,  etc.  2087. 

when  relator  to  recover  damages  in  such  proceedings,  2068.  '  [ 

stiiy  of  proceedings  ;  enlargement  of  time,  2089.  I 

fine  may  be  imposed  m  certain  cases,  2090.  ; 

MANDATE— provisions  relating  to  the  execution  of  civil,  generally,  lOO-lOU  ' 

disobedience,  or  resistance,  a  criminal  contempt,  8. 
duties  of  sheriff,  as  to  service  and  execution  of,  100-119,  186. 
when  certain  mandates  not  to  be  inquired  into,  20a4. 

f>enalty  for  refusing  copy  of,  on  which  pcreon  is  detained,  2064. 
n  surrogate's  court,  how  executed  and  returnable.  2515. 
of  Justice  of  the  peace,  how  issued  ;  blank  prohibited,  8186. 
•f  Jastise  of  the  pvaee,  may  be  exeented  by  private  person,  etc.  tlM, 
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id.;  when  directed,  etc.,  to  constable,  ronet  be  exccoted  1^  him,  31QT. 
id.;  sheriff  to  Act,  when  execulion  of  mandutc  resisted,  31a8. 
definition  of,  SMS. 
certain  provisions  concerning,  apnly  to  civil  prisoners  onl}*,  8347. 

MARINE  COURT  OP  THE  OITY  OF  NEW  YORK-a  court  of  record,  S. 
jurisdiction,  powers,  and  general  provisions  relating  to,  816-33i). 
appeal  to  conrt  of  appeals,  in  an  actioji  coininenced  in,  891,  IQl. 
powers  as  to  transfer  of  mom>T,  etc.,  in  conrt,  748. 
diiichar^e  of  lev}'  of  execution,' on  appeal  from  judgment,  1811. 
application  of  provisions  concerning  courts  of  record,  limited,  815Ql 
certain  provisions  not  applicable  to  the  court,  3160. 
time  for  service  of  notices  in,  3161. 
service  of  notice  of  trial  ;  note  of  issne,  3162. 
when  court  may  relieve  from  imprisonment,  3163. 
money  ;  how  paid  into  the  court,  3164. 
summons,  8165. 

time  for  service  of  copy  of  pleading,  3166. 
enforcement  of  certain  judgments  for  working  women,  8167. 
time  for  non-acceptance  and  justification  of  bail,  3168. 
proof  necessary  to  obtain  warrant  of  attachment,  3169. 
service  of  summons  without  the  city  or  by  publication,  8170. 
commission  to  take  testimony,  3171. 
■  conrt  may  refer  question  arising  npon  a  motion,  8172.  j 

time  for  filing  decision  upon  a  trial  by  the  court :  id.;  when  sofflcfent)  8191^  j 

counterclaims.  8174.  .  i 

perishable  property  may  be  sold,  8175. 
portion  of  verdict,  etc.,  may  be  remitted,  8176. 

arrest  in  certnin  marine  causes  ;  may  regulate  by  rules,  8177.  i 

id.;  contents  of  order  of  arrest,  3178. 
id.;  proceedings  on  arrest,  3179. 
Id.;  bail  or  deposit  before  return,  3180,3181.  ♦ 
Id.;  bail  or  deposit  after  return,  3182.  * 

id.;  when  and  how  defendant  to  remain  in  custody,  8188. 
id.;  return  of  summons,  etc.  3184. 
id.;  proceedings  after  return,  3185. 
id.;  trial,  8186. 

id.;  action  may  be  conducted  in  the  ordinary  manner,  8187. 
appeal  to  general  term,  from  a  judgment,  3188. 
id.;  from  an  order,  3189. 

time  to  appeal  from  order  ;  proceedings  thereupon,  8190.  ' 

appeal  from  general  term  to  common  pleas  ;  in  what  cases,  8191,  819S.  j 

id.;  within  whut  time ;  where  heard.  3193. 
determination  upon  appeal,  how  enforced  ;  id.,  where  new  trial  has  been  proi^ 

criy  granted  ;  appeal  to  conrt  of  appeals,  3194,  3195. 
amount  of  costs  for  procuring  order  of  arrest  in,  8251. 
amount  of  costs  on  adjournment  of  action  in,  3255. 
when  non-resident  required  to  file  becurity  for  costs,  3288,  8260. 
application  of  portions  of  this  act  to  actions  in,  3347. 

MARRIAGE— of  plaintiff,  court  may  order  action  abated,  npen,  761,  768. 
certificate  record,  etc.,  of,  is  presumptive  evidence,  928. 
action  to  annul,  when  maintainable  by  woman  under  14  years,  1748. 
in  what  other  cases  may  be  annulled,  1743. 

form  and  requisites  of  action  to  annul,  when  party  underage,  1744. 
id.;  where  former  husband  or  wife  living,  1745. 
id.;  where  party  was  idiot,  1746. 
id.;  where  party  was  Inniitic,  1747. 
action  te  annul,  by  next  friend  of  idiot  or  lunatic,  1748. 
Issue  of  such,  when  entitled  to  succeed,  1749. 
action  to  annul,  on  ground  of  force  or  fraud,  1750. 
custody,  maintenance,  etc.,  of  issne  of  such  marriage,  1751. 
-  action  to  annul,  on  gronnd  of  incapacity,  1752. 
certain  proceedings  regulated,  in  action  to  annul,  1753» 
judgment  annnlliiig,  how  far  conclusive,  1754. 
when  next  friend  of  infant,  etc.,  allowed  to  sue,  1755. 
after  divorce  for  adultery,  1761. 

regulations  respecting  judgment  by  default  in  action  to  annal,  1)T4 
(See,  also,  Ditobck  ;  Sepabation  ;  Issue.) 

MARRIED  WOMAN— action  by  and  against,  hew  breught,  488. 
when  mag  be  witness,  828-^1. 
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MARRIED  WOMAN-«m«nM€<?. 

judj^ment  for  or  against,  bow  enfoived,  1206. 

may  confers  judgment  as  if  single,  1273. 

entitled  to  same  exemptions  from  execution  as  householder,  18M. 
►       exemption  of  homebiettd  of.  etc.  1399-1404. 

may  release  to  her  hanhand  inchoate  right  of  dower,  1571. 

appointment  of  general  guarditm  for  infant  married  woman,  2884.  . 

general  guardian  of  the  jwrson  of,  not  to  be  appointed,  ^25. 

MARSHAL— mandates  of  N.  Y.  marine  court  directed  to,  339. 

MAYOR— of  city,  except  in  New  York  and  Kings,  may  act  in  surrogate's  absenoe, 
on  petition  for  disco\ery  of  property  withheld,  2709. 

MAYORS  COURT  OF  HUDSON.    (See  Hudson,  Mayor's  Court  of  the  Citt 

OF.) 

MECHANIC — lien  of,  upon  chattel.     (See  Action  to  foreclose  Lobk  ufov  a 
Chattbl.) 

MEMBER— of  anincorporatcd  association,  action  against,  1922. 
of  legislature  not  obliged  to  act  as  justice  of  the  peace,  2867. 

MILITARY— sheriff  may  require  aid,  104. 
governor  may  order  out,  107. 

pay,  bounty,  arms,  etc.,  exempt  from  execution,  1393. 
exemptions  from  jury  duty,  1030,  1127. 

MISCONDUCT— revocation  of  letters  testamentary,  etc.,  on  groand  of ,  9685  WSL 

MISDEMEANOR-^salc  of  liquor  in  conrt-honse,83. 
person,  not  attorney,  practicing,  64. 
judge  permitting  such  person  to  practice,  64. 
attorney  removed  or  susixjnded  for,  07. 
misconduct  by  attorney,  etc.  70.  75,80. 

defence  of  prosecutions  by  district-attorney,  attorney-general,  etc.  8Ql 
refusal  to  assist  sheriff.  106. 

violation  by  officer,  of  rules  as  to  arrests,  jails,  etc.  123. 
sale  of  liquors  in  jail,  130. 

sheriff  suffering  prisoner  for  contempt  to  go  at  large,  157» 
id.;  conniving  at  escape,  159. 
refusal  of  officer  to  search  and  certify,  961. 

Ehysician  givfng  falt^e  certificate  as  to  jnror,  1120,1161. 
ribery,  etc.,  as  to  jurors,  1122. 
receiving  bribes  as  to  jurorti,  1123. 
concealment  of  offer  to  bribe,  1124. 

willful  omissions  of  duty  by  commissioner  of  jurors,  1159. 
giving  false  information  as  to  jurors,  IIGO. 
sning  in  name  of  another,  etc.,  made  a,  1900. 
refusal  of  defendant*nsnrping  public  office  to  deliver  books,  etc.,  after  js<1f> 

ment  against  liim,  is  a,  1952. 
re-imprisoning  discharged  prisoner  fur  same  cause,  except,  etc.,  is  a,  3061. 
concealing,  etc.,  prisoner  to  avoid  service  of  writ,  etc.,  is  a,  2052. 
aiding,  etc..  in  such  concealment,  etc.,  is  a,  20.j3. 

justice  of  the  peace,  not  paying  over  money  collected,  is  guilty  of  a,  8158. 
officer  receiving,  etc.,  illegal  fees  is  guilty  of,  3282. 
punishment  for,  under  this  act,  3346. 

MISNOMER— in  action  against  corporation,  when  deemed  waived,  1777. 

when  objection  of,  not  available  against  unincorporated  association,  1924. 

MISTAKE- omissions,  defects,  and  irrcgfllaritics  i)rovided  for  in  detail,  721-7801 
or  omission  in  seal,  teste,  etc.,  not  to  invalidate  process,  24. 
provisions  relating  to,  apply  to  proceedings  in  surrogate's  court,  2638. 

MITIGATING  CIRCUMSTANCES-may  be  pleadod  and  proved,  508,  535,  586. 

MONEY— non-payment  of,  how  punishable,  14.  • 

current,  how  levied  on,  etc.  1410. 
bank  bills,  bonds,  etc.,  how  leviedon,  etc.  1411. 
paid  into  court,  732-754. 
deposit  of.    (See  Deposit.) 
action  to  compel  discovery  and  application  of,  by  judgment  creditor.    (1 

Judgmknt  Cbbditor.) 
in  court.    (Sie  Patmknt  into  CotmT.) 

MORTGAGE— purchase  money  superior  lien  to  judgment,  1964. 
apon  real  property  exempted  from  execntions.  1404. 
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ttcinity  of  redemption  not  to  be  sold  upon  execution,  1432. 

dii-ection  to  be  iiidorned  upon  such  execution.  1433. 

crediicr,  how  and  when  mixy  redeem  real  esitate  sold  on  execution,  1449-1471. 

action  for,  debt  prohibited  during  foreclosure  ;  except,  etc.  162S-1630.  <• 

effect  of,  in  proceedinpg  to  mortgage  infant's,  etc..  real  eetaie,  2858. 

after  filing  of  petition  for  voluntary  dissolution  of  corporation,  is  void,  2430. 

as  to  foreclosure  of.    (See  Fobeci/Osurb  of  Mobtoaoe.) 

of  real  estate  of  infant,  lunatic,  etc.r  proceedings  for.    (See  Committsb  ;  la 

FANT.) 

MORT6AGEB— cannot  maintain  action  of  ejectment,  1498. 

of  lease,  may  obtain  possession  of  property  after  judgment  in  ejectment 

how,  1508. 
title  of,  from  heir,  etc.,  when  not  afleoted  by  sale  of  real  property  for  payment 

of  decedent's  debts,  2777. 

MOTION— motions  and  orders  regulated  in  detail,  787-779. 
appeal  to  court  of  appeals,  heard  as,  192. 
time  of  notice  of,  780. 

deposition  of  witness  to  be  used  on,  how  taken,  etc.  886. 
for  chan<;e  of  place  of  trial,  966,  969. 
to  eet  aside  judgment,  1282-1292. 

for  leave  to  issue  execution  after  death  of  jadgment  debtor,  1881. 
for  payment  of  lien  from  money  in  court,  in  partition,  how  made,  1664. : 
order  for  payment  of  liens  in  such  case,  etc.  1565. 
provisions  as  to,  in  actions,  apply  lo  pnxieedings  by  State  writ,  1997. 
to  set  aside,  etc.,  mandamus,  when  must  be  made,  2075. 
to  quash  or  set  aside  writ  of  prohibition,  2097. 

to  confirm,  vacate,  etc.,  award  of  arbitrators,  when  and  how  made,  2373-2376. 
costs  of,  how  awarded,  3236. 
for  judgment  for  not  filing  security  required  for  costs,  3277. 

MUNICIPAL  COURT  OF  BOOHESTEK.    (Sec  Kocubsteb,  Municipal  OouBff  «« 
THK  City  of.) 

N. 

NAME — unknown  designated  by  fictitiou*  name,  461. 

action  for  suing  in  another's  ;  id.,  also  a  misdemeanor,  1900. 

treble,  etc.,  damages  recoverable  in  such  action,  1901. 

writ  of  certiorari,  etc.,  directed  in  official  or  fictitious,  2024. 

to  what,  certiorari  to  review,  etc.,  must  be  directed,  21SS9<- 

application  for  change  of  ;  where  made,  2410. 

id.;  in  Buffalo  and  Brooklyn,  2411. 

petition,  2412. 

order,  2413. 

application  by  an  infant,  2414. 

order  to  be  published  ;  papers  to  be  recorded,  2415. 

when  new  name  to  be  assumed,  2416. 

action  not  to  abate,  etc.;  amendment,  2417. 

county  clerk  to  make  return,  etc.;  names  to  be  publisl^ed,  2418. 

defendant  may  be  designated  by  fictitious,  in  justice's  tnmmoDB,  SM. 

NE  EXEAT-abolished,  548. 
arrest  by  order  in  lien  of,  551. 

NEGLECT— to  prosecute  action,  821,  8S2. 

revocation  of  letters  on  ground  of.    (See  Revocation.) 

NEW  TRIAL— motion  for  on  minntes,  998,  999. 
on  exceptions,  10(X). 
mode  or  proceeding  for,  1001-1006. 

in  ejectment,  when  may  be  granted,  after  trial  of  issao  of  fact,  IfiMk 
Id.;  after  jud^me^t  by  default,  etc.  1526. 
id.;  time  of  limitation  on  application  for,  1527,  1528. 
in  ejectment,  evidence  on,  1530. 

when  granted  in  action  to  determine  claim  to  real  property,  1646. 
may  be  granted  by  surrogate,  in  or  out  of  court,  2481. 

on  appeal  from  jastice  of  the  peace.    (See  Appeal  from  JutTioE  of  rmm 
Peace.) 

NEW  YORK -judge  of  court  of  record  in,  may  continae  proceeding  commenced 
before  another  judge  of  same  court,  26.  r  ••    w  iw«uv«^ 

Ciiftnge  of  place  for  homing  cawrts.  ^ 


$9 dhe  SeeHotu.]  INDEX  liiM 

HEW  YOUK— continued, 

none  bat  attorneys  to  practice,  68,  64. 
attendants  on  coarts,  93. 
^     iail  for  civil  prisoners,  130. 
JaiJ  physician,  128. 
temporary  jail,  136,  144. 
jail  liberties.  145. 

several  circuits  may  sit  at  same  time,  S33. 
Judges  desiguated  to  hold  terms  of  supreme  court,  etc.  986. 
stenographer«.  251-253. 

personal  service  of  summons  in  actions  against  city,  481. 
money  in  court,  745.  754. 
motions  in  courts  in,  769,  770. 
preference  on  calendar,  791. 
calendar  practice,  794,  705.  797. 
service  of  papers  through  branch  post-pfflce,  801. 
rule  of  construction  as  to  provisions  relating  to,  3341. 
application  of  provision  concerning  trial  jurors  in,  3347. 

NBW  YORK,  DISTRICT  COURTS  OF  THE  CITY  OP— not  courts  of  Record,  8. 
appeal  to  conrt  of  appeals,  in  action  commenced  in.  191. 
Ijabeas  corpus  lo  testify  before,  may  be  issued,  2010,  2011. 
application  In  summary  proceedings  to  recover  land  may  be  made  to  a  Jnstiec 

of,  2234. 
precept  of,  in  summary  proceedings,  etc.,  bow  issued,  2289. 
transfer  of  summary  proceeding  brought  in,  2216. 

service  of  copy  of  complaint  with  summons  ;  proceedings  thereupon,  SS07. 
id.;  and  proof  of  service,  3206. 

action,  how  commenced.    Arrest ;  attachment ;  replevin,  8210,  8211. 
proceedings  when  title  to  real  property  is  in  question,  8212.  ' 

appeals  from,  3213. 

effect  of  this  act  upon  jurisdiction  and  proceedings,  3214. 
jurisdiction  in  civil  actions,  3215. 
removal  of  certain  actions  into  common  pleas,  3216. 
order  of  arrest  may  be  granted  ;  proceedings,  3217,  3218. 
requisites  of  certain  undertakings,  3210. 
docketing  judgments  ;  execution  thereupon,  3220. 
judgments  in  favor  of  working  women  ;  costs,  3221,  3222. 

NBW  YORK,  SUPERIOR  COURT  OF  THE  CITY  OP— a  court  of  record,  8. 

proceedings  continued  before  another  judge,  26. 
attendants  upon,  93.  - 
general  jurisdictiou  of,  263-265. 
consists  of  six  judges  ;  chief  judge,  287. 

clerk  may  appoint  special  deputies  and  assistants ;  their  compensation,  jSBi 
stenographers  for  ;  appointment,  duties,  fees,  etc.  289,  290. 
judges  to  appoint  crier ;  his  compensation.  291. 
clerk  of,  must  account  for  and  pay  over  fees,  3284. 
is  included  among  superior  city  courts,  3343. 
(See,  also,  Supebxob  City  Courts.) 

NEXT  OF  KEN— definition  of,  as  used  in  certain  sections,  1870, 1905. 
definition  of,  as  used  in  chapter  on  surrogate's  courts,  2514. 
action  by  creditor,  against  decedent's,  etc.    (See  Cbbditob.) 

NONRESIDENT— jurisdiction  of  surrogate's  court  over  estate  of,  2476-2478. 

surrogate  must  transmit  will  of,  or  letters  of  administration  npon  estate  of,  lo 

secretary  of  State,  2503. 
executor,  beiug  non-resident,  may  act  without  bond,  when,  2638.  * 

letters  testamentary,  etc.,  to,  when  revoked  without  citation,  2691. 
provisions  as  to  testamentary  trustees  apply  to  will  made  by,  2820, 
appointment  of  general  guardian  for  infant,  who  is,  2822. 
may  be  arrei^ted  in  action  before  justice  of  the  peace,  2804. 
order  of  arrest  in  such  action  by  non-resident  plaintiff,  3894. 
attachment  against,  in  court  of  justice  of  the  peace,  2906. 
may  be  required  to  file  security  for  costs,  3268-3270. 

NGN  SUIT— after  cause  submitted  to  jury,  1182. 

NOTARY  PUBLIC— oaths  taken  before,  842. 
certificate  of  protest  as  evidence,  923. 
original  protest,  as  evidence,  924. 

WOTB  OF  ISSUB— in  New  York,  of  cause  called  and  passed,  7W. 
oonteuts  aad  flling  of,  977. 
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HOnCE-of  enbetUntion  of  officer,  in  special  proceeding,  58. 
Bcrved.  instead  of  copy  complaint,  419. 
of  object  of  action,  and  no  perBontil  claim,  423. 
to  be  pabli^hed  witb  summons,  442. 
of  application  for  injanction,  when  rcqnired,  605-609. 
of  attachment  of  real;propert>%  to  bo  filed  :  requisites  of,  610. 
of  application  to  discharge  attachment,  689-696. 
of  nttachment  of  real  property  ;  cancellation  of,  711. 
of  application  for  receiver,  714. 
of  payment  into  court  of  amount  tendered,  etc.  732. 
of  acceptance  of  offer  of  judgment,  733,  739. 
of  motion,  time  of,  780. 
time  for  publication  of,  bow  computed,  787. 
mode  of  service  of,  796-802. 
publication  of,  when  no  newspaper  in  county,.  826. 
of  trial,  service  of,  977. 

id.;  party  serving  may  bring  cause  to  trial,  980. 
of  taking  deposition,  896. 

of  action  to  be  served  on  nnknown  defendant  in  partition,  1541. 
to  creditors,  on  reference  in  partition,  to  be  published,  1562. 
of  application  for  moneys  in  court,  in  partition,  1564. 
m  action  for  chattel,  1725. 
to  creditors,  of  appHcation  of  judgment  debtor  for  discharge  from  impri 

ment  on  execution,  2205. 
id.;  when  service  cannot  be  made  within  the  State,  2206. 
id.;  when  the  State  is  a  creditor,  2207. 

to  qnit,  mnst  be  given  in  certain  cases  in  snmmary  proceedings,  2236. 
to  be  served  by  neighbor  upon  landlord,  etc.,  of  bawdy  house,  22S7. 
of  sale  on  foreclosure  by  advertisement,  how  published,  etc.  2388-2390. 
of  application  for  surplus  moneys  to  be  served,  2406. 
publication  of  notice  to  creditors  by  temporary  administrator,  2673. 
required,  in  surrogate's  court ;  how  given,  2681. 
of  sale,  in  proceedings  for  t^ale  of  real  property  ;  penalty,  etc.  2772. 
of  arrest  of  defendant  in  justice's  court ;  effect,  ete.  2897-2899. 
penalty  for  takiug  down,  etc.,  in  justice's  court,  8030. 

NOTICE  OP  OBJECT  OF  ACTION— when  to  be  published,  1978. 

NOTICE  OP  PENDENCY  OP  ACTION— final  judgment  in  ejectment  relates  htk 

to  date  of  filing,  1526. 
final  judgment  in  partition  relates  back  to  date  of  filing,  155T. 
final  judgment  in  action  to  determine  claim  to  re^l  property  bars  claim,  as  of 

date  of  filing,  1645,  1646. 
in  foreclosure,  when  to  be  filed ;  contentiS  of,  etc.  1631-1632. 
filed  by  plaintiff  in  action  relating  to  rear  property  ;  effect,  1670-1671. 
to  be  recorded  and  indexed  by  clerk,  1672. 
when  defendant  may  file  ;  effect  of,  1673. 
when  may  be  cancelled,  1674. 

liability  of  purchaser  during  pendency  of  action,  after  filing  of,  Ittft. 
statute  of  limitations  suspended  after  filing  of,  2751. 

NUISANCE— action  for,  in  superior  city  court.  263. 
when  may  Be  brought,  1660. 
who  may  be  defendants  in,  1661. 
final  judgment,  what  to  award,  1662. 

action  for  money  only  not  affected  by  provisions  as  to,  1663. 
writ  of,  abolished,  1687. 

«       * 

O. 

OATH— of  commissioners  in  partition,  filing,  etc.  1550. 
of  commissioners  to  admeasnre  dower  ;  filing,  etc.  1608. 
to  be  administered  to  jury  on  writ  of  assessment  of  damages,  SllflL 
of  commissioners  in  lunacy  proceedings,  etc.  2329. 
of  arbitrators,  on  submission  of  controversy,  2369. 
of  referee,  in  supplementary  proceedings,  2445. 
of  ofiice  of  person  appointed  by  supervisors  to  act  as  surrogate,  94UL 
ofilcial,  of  executor,  administrator,  etc.  2594. 
temporary  administrator  mnst  take,  2671. 
of  office  by  guardian  of  property  of  infant,  2830. 
id.;  by  guardian  of  infant's  person,  2831. 
of  juror  in  iustico's  court,  2998. 
of  witnsss  in  justice's  court.  8000. 
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of  constablo  to  take  char|?c  of  jary  in  jiiPtice'a  court,  3006. 
ottcer  niHy  charge  fee  paid  for  administering,  etc.  3291,  3906. 

OATHS  AND  AFFIRMATIONS— court  of  record  may  adminitker,  ?• 
before  whom-  taken,  84:2. 
id.:  taken  in  special  cases,  843. 
id^  without  the  State,  844. 
mode  of  administering  regulated  in  detail,  845-86t. 

OBJECT  OF  ACTION— notice  of,  423. 

OFFER— to  liquidate  damages,  in  action  on  contract,  786. 
effect  of  acceptance  or  refusal,  737. 
of  judgment,  by  defendant,  before  trial,  738. 
effect  of  acceptance  or  refnsal,  738. 
of  judgment,  by  plaintiff,  on  counterclaim,  789. 
effect  of  acceptance  or  refusal,  739. 
by  whom  subscribed,  740. 

id.;  death  of  party  after,  docs  not  stay  judgment,  763. 
of  judgment  before  justice  of  the  p<.'aco  may  be  made  by  defendant ;  proceed* 

ings  thereupon,  ^^. 
of  compromise  before  return  on  appeal  from  justice's  jndgment  for  new  trial 

in  appellate  court,  3070. 
id.;  after  return  on  such  appeal,  3072. 

OFFICE— of  justice  of  the  peace  or  constable,  buying  claim  for  prosecation,  if 
forfeited,  3138. 
justice  of  the  peace,  neglecting  to  pay  over  collections,  forfeits  office,  3158. 
effect  of  this  act  upon,  3354. 
action  againt<t  person  usurping.    (See  Usurper.) 


OFFICER— general  provisions,  concerning  officers ;  and  special  provisiOBl, 
cernmg  officers  attached  to  two  or  more  conrts,  63-99. 
of  court  of  record,  punished  for  misconduct,  14. 
or  attorney  to  subscribe  or  endorse  procct^s,  34,  65. 
disability  in  special  proceeding  ;  substitution,  etc.  63,  63. 
not  to  practice  a.**  attorneys,  63. 
id.;  to  attend  general  terms  ;  fees,  etc.  343,  343. 
when  privileged  from  arrest,  565. 
attachment  and  arrest  in  action  against,  549,  ^37. 
purchases  by,  making  sale  prohibited,  etc.  1679. 
of  corporation  may  be  sued  for  misconduct,  1781. 
▼isitorial  power  of  public,  over  corporation,  1788. 
may  be  restrained  in  action  to  dissolve  corporation,  etc.  1787. 
may  be  joined  as  defendant  in  action  against  corporation,  1790L 
when  separate  action  may  be  brotight  against,  1791. 
proceedings  in  either  of  two  last-named  actions,  1793. 
judgment  ;  property  to  be  distributed,  etc.  1793. 
judgment  in  such  action ;  as  to  liabilities  of,  1795. 
of  corporation  may  be  compelled  to  testify,  1805. 
judicial  suspension  of  officer  of  corporation,  1811,  1812. 
judgment  for  costs  against  unauthorized  corporation,  1987. 
action  against,  by  tax  payer,  to  prevent  waste,  etc.  1935. 
action  by  and  against  certain  county,  town  and  municipal,  1926-1I9B. 
designation  of  such  in  summons  or  other  process,  1929. 
saccensor  of,  to  be  substituted  in  action,  etc.  1930. 
when  execution  not  to  issue  against  public,  1931. 
designation  of,  by  official  name  in  certain  writs,  2034. 
to  \vnom  precept,  etc.,  delivered,  on  dii^obedience  of  habeas  corpUB  or  ceitiOi 

rari,  may  call  out  power  of  county,  2030. 
"  body  or  officer,"  in  certiorari  to  review,  2146. 
not  reluming  manitotc  ;  notice  to  show  cause,  3370. 
collection  of  fine  imposed  upon,  229-^2301.  ' 
duty  of  certain,  to  apply  for  committee  of  lunatic,  etc.  2324. 
when  majority  of,  may  petition  for  dissolution  of  corporation,  3419. 
petition  therefor  and  proceedings  thereon.    (See  Dissolutioh  or  OoRFOBAr« 

TION.) 

of  town  or  county,  action  by  or  against,  280r). 
certain,  required  to  file  security  for  costs,  when,  8368-8370. 
when  entitled  to  fee  for  administering  official  oath,  8889. 
Biay  charge  feo  paid  for  oath  ;  postage,  etc.  8291. 
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OFFICER  -continued. 

comptroller  to  andit  fees  and  charges.  3898. 

eifect  of  this  act  upon  offices  and  officers,  3354. 

certiorari  to  review  proceedings,  etc.,  of.    (See  Certiobabi  to  RBYDnft  *^) 

as  to  mandamns  to.    (See  Mandamus.) 

official  bond  of  nnbiic.    (See  Opficial  Bond.) 

OFFICIAL  BOND- -application  for  leave  to  sne  upon  sheriff's,  1890, 1881. 
successive  nctions  upon  name  sheriff's,  1882. 
indorsement  on  execution  in  such  action,  1883. 
collection  of  execution  when  defence  to  subsequent  action,  1884. 
when  claimants  entitled  to  ratable  distribution.  1885. 
action  upon  snrrogateV ;  foregoing  provisions  apply  to,  1886. 
action  upon  county  trea!surer''s  ;  provisions  applicable  to,  1887. 
actions  upon,  of  other  public  ofKcers,  1888.  1889. 
receivers,  trustees,  aiid  a.«<di<<;nees  are  public  officers,  1890. 
application  in  last  case  how  made,  18U0. 
demand  of  money  when  necessary,  1891. 
such  application  m»y  be  made  ex  parte,  1892. 
officer  or  surety  may  apply  to  vacate  sucli  order,  1893. 
of  committee  of  lunatic,  on  petition  for  sale  of  real  estate,  2861. 
of  guardian  of  infant  in  such  a  proceeding,  3352. 
how  such  lM)uds  prosecuted,  2353. 

deposits  of  securities  to  reduce  penalty  of  bond,  etc.  2595. 
sureties  on  executor's,  etc.,  liability  of,  2596. 

when  new,  or  new  sureties  may  be  required  by  surroeates's  court,  26^. 
id.;  how  principal  may  be  required  togi\«enew  bond,  etc.  2598. 
decree  revoking  letters  for  failure  to  give  new  bond,  etc.  2599. 
sureties  on  bond  of  executor,  etc.,  may  apply  for  release  as  to  fatore  VreachM, 

2600. 
release  of  old  snreties  on  giving  new  bond.  2001. 
of  executor,  etc.,  when  may  be  prosecuted,  2607. 
successor  of  execntor,  etc.,  may  prosecute,  2608. 
action  on,  after  such  revocation,  vhen  no  successor  appointed,  2609. 
of  executor  against  whom  certain  objections  are  made,  2638. 
of  administrator,  to  be  executed  and  filed,  2667. 
temporary  administrator  must  giye,  2671. 

of  depo>«itory,  to  receive  money  of  temporary  administrator,  2678. 
of  person  to  whom  ancillary  letters  are  issued,  2699. 
surety  on  bond  of  testamentary  tnistee  may  apply,  etc.  2808.  * 

testamentary  trustee  may  be  compelled  to  give,  «SB15. 
form  and  contents  of  such,  2816. 
of  guardian  of  property  of  infant,  2830. 
of  guardian  of  person  of  infant,  2831.  ' 

of  guardian  appointed  by  will  or  deed,  2854. 

surety  on,  may  petition  for  settlement  of  account  of  executor,  etc.  2796. 
of  executor,  etc.,  must  be  given  before  execution  of  decree,  2766.. 

OKAL — pleadings  allowed  in  certain  actions  in  N.  T.  marine  conrl,  8185. 

testimony  how  taken,  for  use  before  justice  of  the  peace.    (See  CoHmMBOK.) 

^BDEB«— for  payment  of  money,  how  enforceable,  16. 
appeal  to  court  of  appeals  from,  190, 191. 
heard  as  a  motion,  192. 
In  superior  city  court,  by  county  judge,  277. 
in  N.  Y.  marine  court,  who  may  make,  327. 
of  N.  Y.  marine  court,  served,  where,  338. 
in  county  court,  who  may  make.  354. 
obtained  by  surprise,  mistake,  7:^. 
must  be  in  writing  ;  definition  of,  767. 
to  show  cause,  transferable  to  another  judge,  771. 
whiO  may  make  ex  parte,  out  of  court,  770,  772,  778. 
by  whom  vacated  or  modified,  772. 
made  bj  county  judge,  by  whom  reviewed.  774. 
staying  proceedings  when  not  to  exceed  twenty  days,  775. 
rene\val  of  motion,  776-778. 
time  to  appeal  from,  enlarged,  785. 

publication  of,  in  certain  actions  for  benefit  or  crediton,  TM* 
preference  on  calendar.  993. 
for  discovery,  how  obtained,  805-807. 
id.;  how  and  when  vacated,  806. 

f«r  prosecution  of  bond,  etc.,  for  Dencfit  of  laitor,  814. 
for  trial,  sobsUtnted  for  feigned  Issue,  823. 
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OBS>lSEi— continued. 

in  speciar  proceeding  where  to  be  entered,  825.  '    * 

for  commission  to  take  depositions,  887-916. 

to  change  pUice  of  trial ;  motion  to  set  aside  ;  appeal  from,  MO. 

provisious  as  to,  in  proceeding  instituted  by  State  writ,  1997. 

for  disciiarge  substituted  for  writ ;  service  and  eifect,  9048. 

enforcing  sach  order  ;  penalty,  etc.  2049. 

terms  in  provisions  concerning  certiorari,  defined,  2146. 

appeal  from.    (See  Appeal.) 

of  arrest  in  justice's  court.    (See  Arbest.) 

Ilnal,  in  surrogate's  conrt.    (See  Decbee.) 

OSWEGO,  RECORDER'S  COURT  OF--is  court  of  record,  8. 
civil  jurisdiction  prescribed,  3196. 

pending  actions  to  be  transiferred  to  supreme  conn,  8197. 
id.;  papers  to  be  transmitted  to  county  clerk,  3198. 
power  of  supreme  court  in  actions  so  transferred,  3199. 
proceedings  in  case  of  judge's  disability,  8200. 
service  of  snbpcena,  3201. 
jurisdiction,  etc.,  of  judges  in  certain  actions  not  affected,  3202. 

OVERSEER  OF  HIGHWAYS— in  action  for  cutting,  etc.,  trees,  1668. 
may  seize  animals  running  at  large,  3084. 

OVERSEER   OF   THE   POOR— must  apply  for  appointment  of  committee   fot 

lunatic,  when,  2324. 
notice  of  application  for  appointment  of  such  committee,  2325. 
fine,  imposed  for  contempt,  must  be  paid  to,  etc.  2875. 
justice's  minute  of  fine,  imposed  on  defaulting  witness,  deemed  a  JndgmeotiB 

favor  of,  2976. 
may  maintain  action  for  penalty  for  animals  straying,  3082. 
when  proceeds  of  sale  of  strays,  etc.,  may  be  paid  to,  3092,  9094. 
action  by,  in  case  of  animal  wilfully  set  at  large,  8100. 
may  appear  in  such  action  or  proceeding,  when,  etc.  3118. 
rights  of,  when  private  person  fails  to  prosecute,  311^' 

OYER  AND  TERMINER,  COURTS  OF-courU  of  record  ;  seal,  8,  87. 
appointment  of  times  and  places,  232. 
.    publication  of  such  appointment,  233. 
governor  may  appoint  extraordinary  term,  234. 
any  justice  of  supreme  court  may  preside,  235. 
failure  of ;  places  for  holding,  287,  238.  , 

may  order  additional  jurors  drawn  ;  proceedings  thereapon,  1068, 

P. 

PAPERS— destruction  of  certain,  when  court  may  order,  21. 
lost  or  withheld,  how  supplied,  736. 
admission  of  genuineness  of,  may  be  reqidred,  735. 
inspection  and  discovery  of,  803-809. 
service  of,  60,  102-107,  425-445. 

PARTICULAR  ESTATES— (bee  Estate.) 

PARTITION,  ACTION  FOR— in  superior  city  court,  808. 
in  county  court,  340. 

guardian  for  non-resident  infant  defendant,  478. 
place  or  trial,  982. 

action  for,  when  it  may  be  brought,  1532. 
id.;  by  holder  of  vested  remainder  ;  by  an  infant,  1533,  1534. 
guardian  ad  litem  for  infant,  how  appointed,  1535. 
security  to  be  given  by  such  guardian,  1536. 
action  may  be  maintained  by  heir,  for  partition,  etc.  1537. 
who  must  be  made  parties  to  action  for,  1538. 
who  may  be  made  parties,  at  plaintiff's  option,  1539,  IMO. 
provision  when  party  defendant  is  unknown,  1541. 
complaint  in  action  for,  what  to  state,  1542. 
'   title  or  interest  of  parties  to  be  tried  in  action  for,  1548. 
issues  of  fact,  triable  by  jury,  1544. 
when  title  to  be  ascertained  by  court,  1545. 
interlocutory  judgment ;  when  to  direct  sale,  etc.  1546. 
id.;  when  to  direct  partial  partition,  1547. 
id.;  shares  when  to  be  set  off  in  common,  1548. 
id.;  directing  partition  must  designate  commissioners,  1648l 
commissioners  in,  oath  :  removal  :  appointment,  etc.  1660. 
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PARTITION,  ACTION  FOR-continued. 
when'commissiouerB  must  make,  1551. 
how  commiBsioners  miiet  divide  property,  1662. 
how  made  where  there  is  particmar  estate,  15B6. 
datieu  and  report  of  coramiHsioners  in,  1554. 
fees  and  expenses  of  commissioDers  in,  iDoS. 
coart  may  confirm  or  set  &i*\dG  report  in,  1566. 
flnal  indgment  in  ;  effect  thereof,  1557. 
final  judgment  in,  muist  direct  delivery  of  possession,  1568. 
id.;  mii^t  award  costs.  1559. 

costs  agaiu»t  unknown  defendant ;  execntion  therefor,  lifli.  , 

Mile  of  property  in,  when  directed,  1560.  J 

id.;  reference  to  ascertain  creditors,  before  judgment  for,  ICSL  " 

id.;  proceedings  on  such  reference.  15t>2. 
Interlocutory  judgmi-nt,  in  caec  of  lien,  1563. 
application  for  money,  so  paid  into  court,  1561. 
payment  of  nnsucisfied  liens.  Irom  moneys  in  court,  1565. 
such  proceedings  not  to  affect  or  delay  other  parties,  1566. 
sale  of  dower  interest,  1567. 
sale  to  be  free  of  lien  of  dower  ;  disposition  of  proceeds,  1568. 

?;ro6s  sum  to  be  paid  to,  or  invested  for  dowress,  etc.  1569. 
nterests  of  owners  of  future  estates  to  be  protected,  1570. 
married  woman  may  release  her  right,  to  husband,  1571. 
court  must  provide  for  protection  of  unknown  owners,  1572. 
court  must  direct  terms  of  credit  on  sale  in,  1573. 
credit  on  sale,  how  secured,  1574, 
separate  securities  may  be  taken,  etc.  1575. 
report  of  sale  in,  1576. 

final  judgment  after  confirmation  of  sale  ;  effect  thereof,  1677. 
effect  of  final  judgment,  after  sale,  upon  incumhrances,  157^ 
costs,  fees  and  expenses,  how  paid,  1579. 

Sroceede  of  sale  in,  distribution  of.  etc.  1580. 
isposition  of  infant's  shaie  of  proceeds  of  sale  in,  1581. 
id.;  of  unknown  and  absent  owner's  share,  1582. 
id.;  of  tenants  of  particular  e&tates,  1583. 
court  may  require  security  to  refund,  1584. 
security  on  investment  of  proceeds  of  sale,  1585. ' 
action  on  such  security  in  name  of  county  treasurer,  1586. 
compensation  to  equalize  partition,  when  awarded,  1587. 
proceedings  on  death  of  purtj^-s,  1588. 
rents  and  profits  may  be  adjusted,  in  judgment,  1589. 
guardian  of  infant,  committee  of  lunatic,  etc.,  may  petition  for  aathoritj  !• 

agree  to  ;*contentB  of  petition,  1590,  1591. 
court  may  authorize  isiich  agreement,  159:2. 
effect  of  releases  executed  under  .«nch  authority,  1593. 
proceedings  where  the  iState  is  interested,  1594. 
exemplified  copy  of  judgment  may  be  recorded,  etc.  1695. 
provisions  as  to  sale,  etc.,  in,  applicable  to  aciion  for  dower,  1626. 
judgment  for,  in  action  for  vvat^te ;  proceedings  thereon,  etc.  1666-1658. 
additional  allowance  to  plaintiff  in  action  for,  3252-3254. 
for  provisions  generally  concerning  real  property.    (See  Rrai.  Propkrtt.) 

PARTNER— may  obttiin  discharge  of  attachment  against  partnership  propertj 
693-695. 
id.;  release  of  property  levied  on  under  execution,  1413-1417. 
how  one  may  compound  partnership  debt  with  creditor,  1942-1944. 
action  against  partnership  engaged  in  transportation,  1946. 
when,  not  sued,  remains  liable,  1946. 

continuance  of  business,  during  action  for  account ing[,  1947. 
may  execute  consent  in  proceedings  for  insolvent's  discharge,  215fi. 
of  justice  not  to  act  as  attorney  in  action  before  justice,  28^. 

PARTY— parties  generally,  446-453. 
parties  severally  liable,  464-457. 

parties  prosecuting  and  defending  as  poor  persons,  458-467. 
mfant  plaintiffs  and  defendants,  468-477. 
punished  for  misconduct,  14. 
appear  in  pert^on,  or  by  attorney,  55. 

prosecuting  in  person,  subject  to  certiiin  provisions  as  to  attornejt»  If* 
need  not  join  with  sureties,  in  bond  or  undertaking,  811. 
bond,  etc.,  to  people  or  public  ofiiccr,  how  prosecuted,  814. 
change  of  parties  not  to  affect  bond  or  undertaking,  816. 
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,FJLytTY— continued. 

examined  as  witness,  870,  etc. 

death  of.    (Sfie  ABATBarsNT.) 

executors  all  conbidered  oiie  person  in  action  against  them,  1817. 

improper  joinder  of,  against  ])ei-eons  in  transportation  basiueso,  cxcent,  1945. 

citation  in  surrogate's  coart,  of  persons  constituting  a  cla^s  ;  id.,  when  soma 
unknown,  2518. 

when  person  not  a,  may  appeal  from  decree  or  order  of  surrogate's  court, 
SJ369-2575. 

may  be  brought  in,  on  petition  of  executor,  etc.,  cited  to  account,  2728. 

not  cited  may  contest  accounting  by  executor,  etc.  2731. 

for  purpose  of  distribution  of  decedent's  estate,  2743,  2S11. 

to  be  named  in  citation  for  disposition  of  real  property  of  decedent  for  pay- 
ment of  debts,  2754. 

not  cited  may  appear  on  hearing  on  such  application,  2755. 

who  must  be  cited  in  proceedings  to  compel  payment,  etc.,  by  testamentary 
trustee,  2806. 

who  may  petition  for  settlement  of  account  of  such  trustee,  2808. 

may  be  brought  in  on  petition  of  trustee  cited  to  account,  2809. 

not  cited,  may  contest  accounting  by  executor,  etc.  2810. 

who  cited,  on  application  for  general  guardian  of  infant,  2828,  28^. 

parties  to  civil  action,  how  styled,  8338. 

appearance  of,  in  justices'  courts.    (See  Appearancb.) 

PATENT— action  to  vacate  letters.    (See  Lbttbrs-Patent.) 

PAYMENT— evidence  of  payment  by  executor,  when,  etc.  2734. 
decree  for,  and  distribution  of  estate  by  executor,  etc.  2743* 
petition,  etc.,  to  compel  payment,  etc.,  by  testamentary  trustee,  2804-v3808» 
payment,  distribution,  etc.,  by  testamentary  trustee,  2811. 
evidence  of,  by  testamentary  trustee,  when  vouchers  lost,  2811. 
evidence  of  payment  by  guardian,  when  voucher  lost,  2850. 
of  debts,  etc.,  of  decedent.    (See  Kbal  Propertt,  Disposition  of,  etc.) 

PAYMENT  INTO  COUKT— regulated  in  detail,  743-754. 
must  accompany  tender  after  action  brought,  732. 
judgment  directing,  how  enforced,  1241. 
must  be  directed  by  interlocutory  judgment  In  partition,  1563. 
application  for  such  money,  how  made,  etc.  1564. 
order  for  payment  of  liens  in  such  case  ;  satisfaction,  etc.  15d5. 
in  partition,  when  ordered  to  secure  dower  right,  1568,  1569. 
id.;  when  ordered  to  secure  future  estate,  inchoate  right,  of  dower,  etc.  1570. 
money  directed  by  court  to  be  invested  in  partition,  must  be  in  name  of  county 

treasurer,  1575,  1585. 
proceeds  of  sale  of  unknown  or  absent  defendants'  interests  iu  partition,  how 

iuvested,  1582. 
security  on  moneys  invested,  -in  partition,  to   be  taken  in  name  of  county 

treasurer,  1585. 
action  on  security  for  moneys  invested  may  be  maintained  in  county  treasurer^! 

name,  1586. 
of  surplus  moneys  arising  on  foreclosure  sale,  1633. 
in  foreclosure,  before  judgment,  complaint  di!<mis«scd  upon.  etc.  1634. 
id.;  after  judgment,  proceednigs  stayed  ;  subsequent  default,  etc.  1685. 
of  damages  asscsbed  on  writ  of  ansessment  of  damages,  8115,  2116. 
investment  of  money  so  paid  iu.  2117. 
such  money,  how  obtained  by  claimant,  2118. 

of  surplus  moneys  on  sale  uuder  mortgage  foreclosure  by  advertisement,  8401 
claimant  for  such  moneys  to  file  petition,  2405. 
application  for  such  surplus  mcuieys,  2406. 
order  for  distribution  thereon,  2407. 
limitation  of  provision  as  to  such  surplus,  2408. 
money  paid  into  surrogate's  court,  etc.,  how  disposed  of,  2537. 
decree  in  surrogate's  court,  directing,  etc.    2553. 

of  money  to  secure  debt  not  due.  on  settlement  of  account  of  executor,  2746. 
of  surplus  arising  on  sale  of  real  property,  pending  appeal,  iu  proceedings  to 

diS|>ose  of  same  for  payment  of  decedent's  debts,  2769. 
of  proceeds  of  sale,  mortgage,  or  lease  of  real  property,  2786. 
in  N.  Y.  marine  court,  funds,  how  deposited,  3164. 

PENALTY— action  to  recover,  may  be  brought  in  superior  city  court,  when, 
limitation  of  action  for,  383,  384,  387,  394. 
arrest  in  action  for,  649. 
ftction  to  recover,  place  of  trial  of,  983. 
for  Mking  down,  etc.,  notice  of  sale  put  up  by  shcriil,  1886. 
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for  MlHng  ronl  property  on  insafficicnt  notice,  etc.  1488.  | 

action  for  forfeiture  or,  by  person  epeciaily  ag^reived,  1898.  * 

when  80ch  action  may  be  brought  by  common  informer,  1894. 

each  action  cannot  be  comprom  Bed  without  leave  of  court,  1804. 

Mrvice  and  fliing  of  summons  in  ench  action,  1895. 

Mch  action  not  oarred  by  a  colineive  recovery,  1896.  ' 

indorsement  on  summons  in  action  for  penalty  or  forfeiture,  1897.  | 

when  part  of  penalty  or  forfeiture  may  be  recovered,  1898. 

action  by  officers  of  county,  town,  etc.,  to  recover  statutory,  1986, 1998L 

action  bjr  people  for  penally  or  forfeiture,  1061.  f, 

bow  action  by  people  for,  may  be  brought,  1962.  \ 

money  recovered  therein,  how  disposed  of,  1963. 

indorsement  upon  summons ;  judgment  for  part  only,  1964. 

action  on  recognizance  forfeited,  suit  for,  1966. 

money  received  by  district-attorney  for,  how  disposed  of,  1967. 

for  neglect,  etc.,  to  obey  habeas  corpus  to  testify,  '2014. 

for  jnqzo  or  court  refusing,  etc.,  habeas  corpus  or  certiorari,  9020. 

for  disobedience  of  order  to  discharge  prisoner,  2049. 

for  re-Imprison  in  t?  diccharged  prisoner,  2051. 

for  concealing,  etc.,  pritioiier  to  avoid  service  of  writ,  2052. 

for  aiding,  etc.,  in  such  concealment,  etc.  2053. 

for  refusing  copy  of  mandate  on  which  person  is  detained,  2065. 

action  for,l)arred  by  payment  of  fine,  on  final  order  awarding  peremptory 

damus,  2090. 
if  creditor  swears  falsely  in  proceedings  for  discharge  of  insolvent  from  debta*. 

2159. 
apon  county  clerk  for  neglect  to  record  order  in  sup.  proc,  2470. 
for  refusal  to  be  sworn,  etc.,  on  proceedings  for  discovery  of  proper^  willK 

held  from  executor,  etc.  2710. 
for  refaeal  to  deliver  such  property  after  decree,  2714. 
for  disobedience  of  order  for  executor,  etc.,  to  account,  2727. 
for  taking dowp,  etc.;  notice  of  sale,  2772,  3030. 
for  disobedinnce  by  testamentary  trustee  to  account.  2809. 
for  disobedience  by  guardian  of  order  to  account,  2850. 
when  action  for,  mav  be  brought  before  justice  of  peace,  2862. 
id.;  before  justice  of  the  peace  in  Brooklyn,  3117. 
for  criminal  contempt  before  justice  of  the  peace,  2871. 
defendant  may  be  arrested  in  action  before  justice,  for,  2895. 
for  wrong  delivery  of  chattel  by  constable,  in  jnstir.e's  court,  2928. 
for  refusing  to  appear  and  testify  in  action  before  juntice,  2974,  2975. 
.execution  on  justice's  judgment  for,  how  Indorsed,  8026. 
upon  sheriff  or  jailor  for  refusing  to  discharge  debtor  imprisoned  on  jnetlee^ 

execution,  after  affidavit  made,  etc.  3035. 
.      action  for,  for  suffering  animal  to  stray  in  highway,  8062,  3083. 

npon  justice  or  constable  for  buying  claim  for  purpose  of  sning,  3138. 
upon  justice  of  the  peace  for  not  paying  over  money  collected,  3153. 
action  to  recover,  under  New  York  cliarter,  where  brought,  3215. 
when  action  for,  may  be  bronght  in  justices'  court  of  Albany  or  of  Tro7,< 
for  officer  receiving,  etc.,  illegal  fees,  3282. 

PENDENCY  OP  ACTION.    (See  Noticb  of  Pbndbnct  of  Action.) 

PEOPLE  OF  THE  STATE— may  be  made  party  in  partition,  1694. 
in  action  by  or  against,  on  lost  negotiable  paper,  1918. 
as  to  actions  in  name  of  the  people.    (See  Attobnbt-Gbnbrai*.) 
action  by,  for  penalty,  etc.,  wnen  maintained,  1061. 
action  by,  for  forfeiture,  etc.,  how  bronght,  1962. 
money  recovered  in  such  action,  how  disposed  of,  1968. 
certain  proceedings  in  such  action  regulated,  1964. 
recognizance  ;  how  forfeited,  1965. 

action  on  forfeited  recognizance,  by  district-attorney.  1966. 
money  collected  bv  district-attorney,  how  disposed  of,  1967. 
action  for  funds  illegally  obtained.  1969.    (See  Public  Funds.) 
action  by,  to  recover  personal  property  forfeited  for  treason,  1982. 
scire  facias,  quo  warranto,  etc.  abolished,  1983. 
actions  to  be  brought  in  the  name  of,  1984. 
Indgment  for  costs  may  be  taken  against,  1965 
execution  not  to  issue  against,  1985. 

relator  when    to  be  joined  with,  as  plaintiff ;  compensation  of  attomej- 
erai,  mHo, 


not  obliged  to  give  security  to  obtain  provisional  remedy,  1990. 
M  to  State  writ*  in  actions  by,  1993.    (See,  also,  Statb  WEiTi.) 
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PKOPLE  OF  THE  ST A.TK— continued. 

provisionn  relating  to  foreclopuro  by  advertisement,  3409. 

jurisdiction  of  justice  of  the  peace  limited  when  people  are  party,  2oG3. 

id.;  of  justice  of  the  peace  in  Brooklyn,  3117. 

what  action  in  name  of,  may  be  brought  in  district  court  of  New  York.  3S15. 

what  action  in   name  of,  may    be  brouglit  in  justices*  court  of  Altony  01 

Troy,  .3233. 
costs  awarded  agHin.«t,  how  to  be  paid,  3241. 
id.;  in  action  brought  on  the  relation  of  private  person,  etc.. 3242. 
costs  not  to  be  awarded  against,  in  certain  actions,  3243. 

PERISHABLE  PROPERTY— attached  or  levied  upon,  656. 

PERJURY— before  sheriil's  jury  is,  108. 

by  interpreter  of  N.  Y.  marine  court,  334. 

swearing  falsely  in  any  form,  851. 

in  proceedings  relating  to  trial  juror  in  New  York,  1125. 

by  impiisoned  debtor,  effect  of,  2214. 

PERPETUATION  OF  TESTIMONY— proceedings  for,  870,  871. 

PERSONAL  INJURY- -Claims  for,  not  assignable,  1910. 
justice  of  peace  has  jurisdiction  in  action  for,  2862. 
definition  of,  as  used  In  the  new  revision,  3343. 

PERSONAL  PROPERTY— definition  of,  as  used  in  chapter  on  surrogate's  courts, 
2514. 
probate  of  will,  how  far  conclusive  as  to,  2626. 

ancillary  letters  may  issue  on  will  of,  proved  in  foreign  country,  2695. 
when  bound  by  execution  on  judgment  of  justice  of  the  peace,  3030. 
what  personal  property  may  be  levied  upon,  by  such  execution,  8030. 
definition  of,  3343. 
action  to  recover.    (See  Action  tor  a  Chattel.) 

PETITION   IN   SURROGATE'S   COURT -jurisdiction  of  surrogate  in  new  or 
altered  county,  depends  upon  locality  where  petition  is  presented,  2479. 
commencement  of  proceedings  by,  in  surrogate's  court,  Sffil6. 
presentation  of, -a  special  proceeding,  when,  2517. 
affidavit  of  persons  constituting  a  class,  to  accompany,  2518. 

PHYSICIAN— to  county  jail,  126. 
competency  as  witness,  834. 
knowingly  giving  false  certificate  as  to  jurors,  1120-1161. 

PLACE  OF  TRIAL— prescribed  ;  and  mode  of  changing,  982-991. 
to  be  named  in  complaint,  418. 
of  issue  of  fact  upon  alternative  mandamus,  2084. 
of  action  before  justice  of  the  peace,  2869. 

PLAINTIFF— in  action  of  ejectment,  who  may  and  may  not  be,  1408-1505. 
in  ejectment ;  what  complaint  must  state.  1510,  1511. 
may  apply  for  new  trial  in  ejectment  after  trial  of  issue  of  fact,  1525-1688. 
in  action  of  ejectment,  what  to  recover,  1531. 
consent  of  surrogate  required  for  infant,  in  partition,  1534. 
only  joint  tenant,  or  tenant  in  common,  may  be,  in  action  for  partition,  1538. 
complaint  of,  in  partition,  what  to  state,  1542. 
in  partition,  and  party  claiming  under  him,  are  boand  by  final  judgment  on 

report  of  commissioners,  1557. 
in  partition,  may  be  required  to  give  security  before  receiving  proceeds  of 

sale,  1584. 
compensation  to  equalize  partition  between  parties,  1587. 
proceedings  on  death  of,  in  partition,  1588. 
action  to  compel  determination  of  claim  to  real  property,  1638. 
complaint  of,  in  such  action,  1639. 

who  may  maintain  action  against  claimant  of  dower,  1647. 
•corporation  may  be  party  to  action  to  determine  claim  to  real  property,  1660. 
who  may  be,  in  action  for  waste,  16.^2-1656. 

may  elect  to  have  partition  in  such  action  ;  judgment  therefor,  etc.  1666, 1667. 
jntiy  elect  to  take  judgment  for  damages  in  such  action,  1^. 
filing  of  notice  of  pendency  of  action  by,  or  against,  1670-1674. 
in  action  for  divorce  or  sepanition,  when  deemed  resident,  1768. 
relator  when  to  be  joined  with  people  as,  1986. 
party  prosecutmg  civil  action  is  styled,  3338. 

S»IJlINTIFF  IN  JUSTICE'S  COURT— must  prove  his  caso  b«for«  h«  eaa  reMT«r 
btfoTA  jastice,  flSte* 
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PLAINTIFF  IN  JUSTICE'S  COJTRT— continued. 

muft  be  uoiifled  of  service  of  order  of  arrest  on  defendant,  in  justice^s 

2897. 
mu^t  appear  after  Bxich  notice,  or  suffer  jadgment  of  non-suit,  98W. 

PLEADING— the  pleadings  in  an  action  regulated  in  detail,  478-617. 
complaint,  478-486. 
demurrer,  4h7-499. 
answer,  500-513. 
reply,  514-617. 

provisions  generally  applicable  to  pleadings,  518-547. 
must  l>e  in  English  ;  abbreviations,  23. 
objection  of  limitation  of  action,  to  be  taken  by  answer,  418. 
verification  of.  513-529. 
private  statute,  how  pleaded,  590. 
acconnt,  bow  pleaded  ;  bill  of  parttcnlart,  B8L 
judgment  of  an  inferior  court,  532. 
conditions  precedent,  534. 
instrument  lor  payment  of  money,  584. 
In  slander  and  nbel,  535. 
mitigating  circumstances,  508,  536. 
frivolous,  demurred  to,  637. 
sfaum  answer  or  defence  ntrlckon  out,  688. 
variance,  639,  510. 
failure  of  proof,  541. 
amendments  of  course,  542. 
amended  for  delay,  stricken  out,  642. 
id.;  copy  to  be  served,  543. 
id.;  effect  of  failure  to  answer,  41J,  648. 
supplemental,  when  allowed,  effect  of,  544. 
motion  to  make  definite,  etc.  646. 
defects,  when  disregarded,  721-728. 
lost,  copy  may  be  used  in  place  of,  726. 
when  not  amended  without  order,  7127. 
supplemental,  on  bringing  in  successor,  760. 
relief  from  failure  to  make,  783. 
tr  jc  filed  within  ten  days  after  service  of  copy,  824. 
supplemental,  in  action  for  waste,  1657. 
false,  does  not  create  liability  on  part  of  executor,  168L 
oral,  upon  writ  of  mandamns  abolished,  2060. 
certain  provisions  as  to,  apply  to  mandamus,  2076, 9060. 
not  allowed  upon  writ  of  j)rohibition,  2090. 
written,  may  be  required  in  surrogate's  court,  3638. 
verification  of,  in  such  court,  2531. 
in  justice's  court,  when  issue  to  be  joined,  2934. 
id.;  what  are,  2935. 
id.;  general  rules  of,  2940. 
id.;  court  may  require  items  exhibited,  2942. 
id.;  immaterial  varianco  to  be  disregarded,  2943. 
id.:  amendment  of,  2944. 

(See,  also,  Ck>MPLAiNT  ;  Amswxb  ;  Dswtbbvb.) 

PLEDGE— how  levied  on  and  sold,  under  execution,  1412. 

POLICE  COURTS—not  of  record,  8. 

POOR.    (See  Ovxbsbbb  op  thb  Poob.) 

POOR  PERSON— suing  or  defending  as,  regulated,  458-467. 

POSSE  COMITATUS,  104,  2030,  8158. 

POSSESSION— when  to  be  restored  to  defendant  in  electment,  1508. 

of  plaintiff,  not  to  be  affected  by  vacating  of  juajgment  in  ejectment, 

etc.  1529. 
writ  of,  abolished.  1687. 
summary  proceedings.    (See  Summabt  PBOOBBDiiies,  etc.) 

(^jce,  also.  Demand.) 

POWER  OF  COUNTY— sheriff  may  require,  to  overcome  resistance,  lOA. 
called  to  aid  in  execution  against  person,  or  precept,  2030. 
to  execute  mandate  of  justice,  in  case  of  resistance,  8158. 

KREOEPT— to  bring  up  prisoner,  in  habeas    corpus,  etc.  S029. 

power  of  county  may  be  called  out  to  execute  such,  2030. 

in  summary  proceedings  to  recover  posMiasion  of  land,  ltt88"SM4. 

in^nnobee^g  relative  to  animal  straying,  etc.  8067-4K)88. 
(0eo,  also,  Hanbatx.) 
fREt'ERabJD  CAUSES,  789-T95. 
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PRESUMPTION— of  payment  of  judgment  of  conrt  of  record,  S76-878. 
id.;  decree  of  surrogate's  court  of  the  State,  376-378. 
of  death  in  certain  cases,  841. 

PRISONER— regulations  affecting,  110-157. 

habeas  corpus  to  testify  when  to  issue  for,  confined  for  felony,  JJOll. . 

certain  to  be  remanded  on  return  of  such  writ,  2013. 

when  may  prosecute  writ  of  habeas  corpus  and  certiorari,  2015-2016. 

on  return  of  habeas  corpus  to  inquire,  etc.  2037-2039. 
-  proceedings  upon  sickness,  etc.,  of,  2040. 

when  certiorari  may  issue  on  application  for  habeas  corpus,  SD41-9043. 

bail  of,  on  certiorari ;  by  whom  and  how  tiiken,  2045,  2046. 

dJscha^e  of,  on  certiorari,  2047-2049. 

when  discharged,  not  to  be  re-imprisoned  ;  when  he  may  be,  2050. 

penalty  for  violation  of  last  section.  2051. 

penalty  for  concealing,  etc.,  to  avoid  service  of  habeas  corpus,  2052-2058. 

warrant  to  bring  up.  about  being  removed  ;  proceedings,  2054-2057. 

custody  of.  nntil  he  gives  bail  on  appeal,  2063. 

when  recognizance  thereon  to  be  Valid  for  adjournment ;  duty  of,  etc.  2064. 

copy  of  process  to  be  delivered  fx>,  2065. 

care  of  property  during  imprisonment ;  when  application  made,  2219. 

who  may  apply  for  appointment  of  trustees  for  that  purj)0se,  2200. 

creditor  applying  to  be  appointed  such  trustee  must  relinquish  security,  eta. 
2221. 

contents  of  petition  in  such  proceedings,  2222. 

copy  of  sentence  and  affidavit  to  be  presented  with  petition,  2223. 

proceedings  upon  presentation  of  the  papers,  2224. 

proceeding  on  return  of  order  to  show  cause,  2225. 

effect  of  order  appointing  such  trustee,  2226. 

removal  of  trustee  ;  appointment  of  new,  2227. 

prisoner's  property  ;  how  applied,  2228. 

id.;  to  be  delivered  to  him  on  his  discharge,  2229. 

application  of  foregoing  provisions  to  persons  already  sentenced,  2230. 

unable  to  endure  confinement  may  be  discharged  by  N.  Y.  marine  court,  3168. 
-  certain  provisions  concerning  execution  of  mandates  apply  to  civil,  only,  3347. 

when  may  be  required  to  file  security  for  costs,  32G8-3270. 

exemption  or  discharge  of  civil,  from  arrest.    (See  Insolvent  Dbbtob  ;  Ex- 
emption FROM  Arrest.) 

discharge  of  judgment  debtor  from  imprisonment.    (See  Judgment  Debtob.) 
(See,  also.  Imprisonment.) 

PRINTER—fees  of,  3317. 

PROBATE— may  be  directed  by  judgment  in  action  to  establish  will,  1868. 
contents  of  such  judgment ;  duty  of  surrogate,  1864. 
revocation  of.    (See  Revocation.) 
of  heirship.    (See  Heir.) 
of  will.    (See  Will.) 

PROCEEDS—of  gale,   etc.,  of  real  estate  of  infant,  etc.    (See  Infant  ;   Com- 
mittee.) 
as  to  proceeds  of  sale.    (See  Payment  into  Court  iSalet) 
for  distribution   of  proceeds  of   sale.    (See  Real  Propbrtt  ;   Dispositiob 
op,  etc.) 

PROCESS— and  forms  of  proceedings,  courts  of  record  may  djevise  new,  7. 
form  and  requisites  of,  22-24. 
want  of  seal,  wrong  seal,  or  mistake,  etc.  24. 
failureor  adjournment  of  court,  44. 
copy  to  be  delivered  on  service  of,  101. 
slieriS,  etc.,  must  execute  ;  return  by  mail,  102. 
in  special  proceeding,  neglect  to  execute,  how  punished,  106. 
resistance  to,  104, 107. 

when  to  be  delivered  by  former  to  new  sheriff,  184. 
of  superior  city  court,  executed  in  any  couuty,  when,  278. 
of  county  conrt,  sent  to  any  county,  when,  347. 

designation  by  resident,  of  person  on  whom  service  may  be  made,  4Ml 
paper  in  special  proceedings,  when  served  like  summons,  432.  - ' 

unknown  defendant,  how  designated  in,  453. 
defects  in,  when  disregarded,  721-723. 
when  not  amended  without  order,  723. 
rules  as  to  service  of  papers  generally,  801,  807. 
dxecntion  is,  of  court  from  which  Isfu^d,  1864. 
for  prOvieions  relative  to.    (See  Citation  ;  Mandate  ;  Wabbant  ;  Fbiiobpv.) 
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PROHIBITION— preference  on  calendar,  79K. 
writ  of,  is  a  State  writ,  1991.. 
kinds  of  writ ;  bow  grunted,  2091. 
when  writ  granted  at  special  term,  2092. 
id.;  at  general  term  supreme  court,  809S. 
alternative  writ  mnst  it<8ue  first ;  itt*  contents,  2094. 
id.;  when  returnable  ;  how  served,  2095 
absolute  writ  issues,  nnlens  return  made,  2096. 
legal  objections  to,  motion  to  set  aside  oi*  quash,  2097. 
return  by  party  ;  proceedings  when  he  adopts  judge's  return,  2006.^ 
proceedings  after  return  to  writ  of  ;  tried  by  jury,  2099. 
final  order  in  ;  costs>,  2100. 

appeal  from  final  order  awarding  absolute  writ  of,  2101. 
stay  of  proceedings  in  ;  enlargement  of  time,  2*02.  ^ 

PROMISSORY  NOTE— action  against  corporation  on,  1778.  * 

indorser  may  recover  costs  incurred  in  suit  by  consent,  etc.>  of  maker,  lUflL 
action  upon  lost ;  id.;  by  the  people  of  the  State,  1917,  1918. 

PROOF— of  service.  424,  434,  437,  444. 

declarations  and  admissions  in  action  to  annul  marriage,  17S3.  ' 

of  corporate  existence  when  required,  1778. 
of  lost  or  destroyed  will  in  certain  cases,  1865. 
required  on  probate  of  will,  2619-2622. 

of  foreign  letters  testamentary,  etc.;  record,  2704,  2705.  

of  debt  in  proceedings  to  dispose  of  real  estate  of  decedent,  etc.,  2756,  2767. 
what,  is  necessary,  ror  decfce  in  proceeding's,  etc.  2759. 

what,  is  necessary,  for  plaintiff  to  obtiiin  judgment  after  arrest  of  defendant 
In  action  before  justice  of  the  peace,  2903.    (See,  also,  Evidkncx.) 

PROPERTY— perishable,  how  sold  after  levy  in  N.  Y.  marine  court,  8175. 
definition  of,  3343. 

id.;  of  injury  to,  8343.    (See  Real  Pbopbrtt  ;  Personal  Pbopsbtt.) 
of  person  confined  for  crime.    (See  Prisoneb.) 

PROVISIONAL  REMEDY— prescribed  and  regulated,  54&-720. 
receivers,  713-716. 

deposit,  delivery,  or  conveyance  of  property,  717,  718. 
general  and  miscellaneous  provisions,  719,  720. 
court  acquires  jurisdiction  from  time  of  panting,  416. 
when  not  affected  by  supplemental  pleading,  544. 
motion  to  vacate,  etc.,  preference  of,  how  soon  to  be  decided,  790^  79L 

FDBLICATION— of  inaccurate  report,  a  contempt,  8. 

of  general  rules,  18. 

of  change  of  place  for  holding  courts,  89,  40-42. 

uf  amendments  of  rules  as  to  admission  of  attorneys,  etc.  67. 

of  orders,  etc.,  in  action  for  benefit  of  creditors,  786. 

of  legal  notice,  time  of,  how  computed,  787. 

Id.;  notices,  etc.,  where  no  newspaper  in  the  county,  826. 

affidavit  of  printer  is  presumptive  evidence  of,  926. 

of  summons,  444. 

of  notice  to  creditors  on  reference,  in  partition,  1662. 

of  notice  of  application  for  money  in  court,  in  partition,  1564. 

of  iK>tice  of  execution  of  writ  of  assessment  of  damages,  2108. 

of  notice  of  application   to  court  upon  inquisition  on  assessment  of  dun- 
ages,  2112. 

and  service  of  order  to  show  cause  on  petition  o^  Insolvent  for  dischaigt 
from  debts,  2165. 

of  order  to  show  cause  on  petition  of  Insolvent  debtor  for  exemption  or  di»> 

charge  from  arrest,  2192.  j 

of  notice  of  application  for  discharge  by  judgment  debtor  imprisoned  on  exo^  i 

cution,  2206. 

of  notice  of  mortgage  sale,  on  foreclosure  by  advertisement,  2888. 

of  notice  of  postponement  of  such  sale,  2892. 

of  order  for  change  of  name,  2415. 

of  changes  of  names,  in  session  laws,  2418. 

of  order  to  show  canse  in  proceedings  for  vountary  'dissolation  of  corpoim-  j 

tion,  2424.  I 

of  citation  in  surrogate's  court,  within  sixty  days,  when,  2517. 

service  of  citation,  in  surrogate's  court,  by  2522-2525. 

in  surrogate's  court,  where  to  be  made,  etc.  2585,  5SSiM. 

of  notice  to  creditors  by  temporary  administrator,  2678. 

of  notice  of  distribution,  in  proceedings  for  sale,  etc.,  of  real  properiT  Amt  paf-  J 

nent  of  decedent's  debts,  2787. 
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FUBLlCATlOHf— continued. 
i  certain  provisions,  not  applicable  in  N.  T.  marine  coart,  8100. 

*  gervico  of  summons  by,  m  N.  Y.  marine  court,  3170. 

when  county  newspaper  refuses  to  publish,  8^3. 

proof  of  such  publication  ;  what  to  state,  8394. 

rule  of  construction  as  to,  in  certain  cases,  3340. 

PUBLIC  ADMINISTRATOR— (See  Administrator.) 

.PUBLIC  FUNDS— action  by  ptjople  for  conversion,  etc.,  of,  1900. 
I  stay  of  other  actions,  penaing  the  foregoing,  1970. 

p  •  such  actions  may  be  brought  in  foreign  courts,  1971. 

I  title  to  such,  vests  in  the  people,  1978. 

^  limitation  of  action  for  conversion,  etc.,  of,  1973. 

(  ultimate  disposition  of  proceeds  of  action,  1974. 

id.;  upon  petition  of  corporation,  etc.,  aggrieved,  1976. 

attorney-general  must  brmg  such  action,  1976. 

action  for  conversion,  etc.,  of,  must  t^e  in  name  of  the  people,  t99L 

PUBUC  OFFIOERr-arrest  of,  549,  550. 
attachment,  637. 

verification  of  pleadings  on  behalf  of,  525. 
death,  does  not  abate  action,  766. 
records  and  papers  as  evidence,  938. 
seal  affixed  ;  must  search  and  certify,  960,  961. 
place  of  trial  of  action  against,  etc.  983. 
aisqualified  as  jurors,  1029. 
exemption  us  jurors,  1030,  1081, 1127. 
certificate  of,  wlien  evidence,  921-961. 
production  of  books,  etc..  how  compelled,  etc.  866-869. 
visitatorial  power  or,  over  corporation,  1783. 
action  against,  by  tax  payer  to  prevent  waste,  etc.  1925. 
action,  etc.,  by  and  against  county,  town,  and  municipal,  1926-1928. 
action  by  attorney-general  againtst  usurpet^  etc.    (5«e  Attornet-Oevxbu.  ; 

USURPBR.) 

not  required  to  give  security  on  application  for  titacbment.  Injunction,  etc 

fine  may  te  imposed  upon,  by  final  order  directing  peremptory  mandamui 
agamst,  2090. 

indebted  to  State  for  money  collected,  etc.,  cannot  be  discharged  from  impris- 
onment on  execution.  2218. 

when  may  be  arrested  in  action  against,  before  justice  of  the  peace,  2895. 

coetfi  cannot  be  awarded  against  school  officer  or  supervisor  in  certain  actions, 
when,  etc.  3244. 

when  increased  costs  allowed  to  defendant  who  is,  3258,  3259. 

as  to  fees  of.    (See  Fees.) 

action  upon  official  bond  of.    (See  Official  Bond.)    (See  Officer.) 

PUNISHMENT— for  crimee  and  misdemeanors,  3346. 

PURCHASER— from  heir  protected,  notwithstanding  devise,  2628. 

at  sale  of  real  property  for  payment  of  decedent's  debte ;  rules  ae  to,  277^-9784 

Q[CO  WARRANTO— writ  of,  abolished ;  relief,  how  obtained,  1968. 

R. 

RSAL  PROPERTY— when  actions  brought  in  a  superior  city  conrt,  968. 
county  court  has  jurisdiction  of  actions  relating  to,  340. 
what  interest  in,  may  be  attached,  645. 
bow  attached,  649. 
when  receiver  may  hold,  716. 
id.;  court  may  require  sheriflE  to  convey,  718. 

presumption  of  death  of  person  on  whose  life,  an  estate  in,  depends,  94!L 
place  of  trial  of  actions  relating  to,  982-084. 
adjudged  to  be  sold,  how  sold  ;  effect  of  conveyance,  1242.  j 
contents  of  conveyance  of,  1244. 

lien  of  judgment  on,  how  acquired  ;  duration  of .  J250,  1251,  1255. 
how  levied  upon,  after  ten  years  from  date  of  judgment,  1252. 
lien  of  purchase-money  mortgage  superior  to  previous  judgment,  1964 
execution,  when  enforced  against,  1369-1371. 
execution  tor  delivery  of,  requisites  of,  1378. 
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BFAL  PROPERTY— «m«nwtfd. 

exemption  of,  from  execation,  1395-1404. 

\eld  in  trii^t,  when  liable  to  ezecatiou,  1431. 
*  tqaitjr  of  redemption  in,  not  to  lie  Mid  on  jadgment  for  mortgage  d«Vt  t48S. 

direction  to  be  indorsed  upon  execution,  in  sucE  a  case,  1433. 

AS  to  t^Hle.  redemption,  etc.,  ou  ^r  ^cation,  1430-1495. 

idverse  poHi<esgion  nnd  limit:itio*.  c5  action,  3(52-375.  \ 

foardian  or  trubtee,  etc.,  h»>ld' jp'  over,  deemed  trespasser,  1664. 

werviouer,  eic,  mr4y  mui»''«<iin  Action  for  injury  to  inheritance,  etc.  1666. 

■Joint  tenant,  etc  ,  m»'y  m:;m*^'-.(n  Action  to  recover  his  proportion  of.  etc.  1666, ' 

iction  for  t;nt»iQ<?  'low^  o'  /njariuj?  trees,  16G7, 1668.  » 

aotice  ot  yvsndi^'^cy  'A  *;;ti'"n  to  bo  filed  in  action,  1670. 

jflectof  *nc^  nr'.ice ;  recording;  cancrlling,  etc.  1671-1674.  * 

Then,  an<*.  no'7  d«*livery  of  possession  of,  compelled,  1675.  y 

ipcn  9*^0  of,  m  certain  actions,  taxes,  etc.,  to  be  paid,  1676. 

jndgoient,  for  sale  of.  must  be  entered,  where,  1677. 

»le  oZy  how  conducted,  etc.  1678. 

purchase  of,  by  certain  officers,  at  sale,  prohibited,  1679. 

reversioner  may  bring  ejectment,  after  tenant's  default,  1680. 

order  for  survey  of,  1682-1684 

liability  of  purciiaser  of,  pending  an  action,  1685. 

infant  may  maintain  action,  etc.,  in  his  own  name,  1686. 

certain  writs  and  special  ]>roceediug8  abolished,  1687. 

of  decedent  not  bour.d  by  judgment  against  executor,  1823. 

contract  for  purchase  of,  bow  reached,  1874. 

action  to  vacate  letters  patent,  1957- J 960. 

proceedings  to.restore  real  property  to  person  evicted  by  proceedings  for  dit- 
covery  of  death  of  life-tenant.  5i317. 

definition  of,  as  used  in  chapter  on  surrogates*  courts,  2514. 

definition  of,  as  used  in  this  act,  3343. 

definition  of  "distinct  parcel  "  of,  3343. 

proceedings  for  sale,  etc.,  of,  of  infant  lunatic,  etc.    (See  Inpawt  ;  Committee.) 

action  for,  escheated,  or  forfeited  for  treason.    (Seu  Escheat  ;  Trbason.) 

summary  proceedings.    (See  Sttmmaby  Proceedings,  etc.) 

as  to  action  to  compel  determluadon  uf  claim  to.    (See  Claim  to  Real  Prop- 
erty.) 

REAL  PROPERTY,  DISPOSITION  OF,    FOR  PAYMENTS  OF  DEBTS,  ETC., 
OF  DECEDENT— accounting  by  person  appointed  to  make,  2725. 

what  property  subject  to  be  so  disposed  of,  2749. 
petition  ;  when  and  by  whom  presented,  27.')0. 

creditor's  time  to  apply  extended  in  certain  cases,  2751. 

contents  of  petition,  2752. 

proceedings  where  some  of  the  facts  are  unknown,  2753. 

citation  thereupon,  2754. 

hearing  ;  party  not  cited  may  appear,  2755. 

proof  of  debt  upon  which  judgment  has  been  recovered,  2756. 

the  last  section  qualified,  ^7. 

decree  to  recite  debts,  2758. 

what  proof  necessary  for  a  decree,  2759. 

decree  to  mortgage  or  lease ;  decree  to  sell,  2760,  2761. 

id.;  when  title  is  in  controversy.  2762. 

id.;  order  in  which  different  parcels  are  to  bo  sold,  2763. 

id.;  when  undivided  interest  or  precedent  estate  is  created  by  the  will,  tl^ 
2TM. 

form  of  decree,  2765. 

bond  to  be  given  by  executor  or  administrator,  2766. 

if  he  refuses,  freeholder  to  be  appointed  to  execute  decree,  2767. 

order  directing  execution  of  decree,  2768. 

id.;  as  to  distinct  parcels  after  flppi-al,  2769. 

Id.;  not  affected  by  death,  etc.  2770. 

what  credit  allowed  on  sale,  2771. 

Siode  of  sale  :  notice  thereof,  2772. 
istinct  parcels  to  be  sold  separately,  2773. 
who  not  to  purchase,  2774. 
order  to  vacate  sale  ;  re  sale,  2775. 

order  to  confirm  sale,  conveyance  thereupon,  2776.  ^^ 

when  conveyance  not  to  affect  purchaser  from  heir,  etc*  2977* 
effect  of  conveyance  in  otiier  cases,  2778. 
contsact  for  lands  ;  how  sold,  2770. 

id.;  purchaser's  bond  for  payment  thereupon,  2780.  i 

id.;  when  interest  in  part  of  land  may  be  sold,  fTBl. 
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^  RBAI  PROPERTY,   DISPOSITION  OP,  FOR  PAYMElTTS  OP  DEBTS,  ETC.. 

OP  DECEDENT— continued. 
id.;  effect  of  coDTeyance  of  dccedent^a  intereet,  2782. 
id.;  effect  of  conveyance  of  part,  2783. 

Irarcbascr^s  title  not  affected  by  certain  irregularities,  etc.  2784. 
d.;  presumption  where  records  have  been  removed,  27^. 

.pruceed!«  to  l>epaid  into  courf  ;  effect  thereof,  2786. 

notice  of  disirilJiuion  of  proceedsi,  2787.  , 

liearing;  proof  ».i  ri:rtherdebt>',  2788.  i 

when  sale  of  iiiinold  property  nitiy  l>t' direct c'd,  2789. 
i  proof  of  claims  to  surplus  money,  2790.  | 

decree  for  diBtributiou,  2791. 
r  id.;  county  treajsurer  to  distribute,  2792. 

f  distribution  ;  how  made,  2793. 

dower  in  lands  under  contract;  how  ccuipiited,  2794. 

fund  sot  apart  for  dower  ;  how  invested,  etc.  2795. 

id.;  share  belonging  to  infant,  etc.  2796.  

effect  upon  proceedings  under  this  title,  of  an  action  to  foreclose,  etc.  STfSV 

surplus  money  on  foreclosure  ;  when  paid  to  surrogate,  27StS. 

id.;  how  distributed,  271-0. 

securities  and  leases ;  purrogate's  duty  respecting  the  same,  2800. 

restitution,  for  assets  eubf^equently  discovered,  2801. 

RECEIVERr-regulations  as  to,  713-716. 
limitation  of  certain  actions  against,  383. 
death  of,  doen  not  abate  action,  766. 
reference  to  appoint,  827. 

may  be  appointed  in  action  to  dissolve,  etc.,  cor^ration,  1788, 1789. 
must  be  appointed  in  judgment  to  annul  corporation,  1801. 
of  corporation,  in  what  cages  appointed  by  court,  1810 
may  be  appointed  on  dissolution  of  corporation,  2420. 
as  successor  to  deceased  executor,  in  action  to  establish  will ;  powers,  1869. 
in  action  by  creditor  to  compel  discovery  of  property,  1877. 
may  consent  to  discharge  of  insolvent,  when,  2153. 
security  for  costs,  when  required  in  action  by,  3271. 
application  of  certain  provisions  concerning,  3347. 
as  to  fees  and  bond  of.    (See  Pees  ;  Official  Bond.) 

RECEIVER  IN  SUPPLEMENTARY  PROCEEDINGS-order  requiring  deliverr  of 
money  or  property  by  third  person  to,  244T. 
how  much  money  or  property  applied  to  payment  of  judgment,  etc.  S4i9k 
balance  of  such  money,  etc.,  to  be  paid  to  judgment  debtor,  2^. 
notice  of  application  for  dismissal  of  sup.  proc.  2454. 
when  and  how  receiver  may  be  appointed,  2464. 
notice  to  other  creditors  of  application  for  receiver,  2465.^ 
only  one  receiver  to  be  appointed.    Former  receivership,  2466. 
order  to  be  filed  and  recorded,  2467. 
when  property  is  vested  in  receiver,  2468. 
how  receiver's  title  to  personal  property  extended,  2469. 
county  clerk  to  record  order  for  receiver,  etc.;  neglect,  8470. 
receiver  to  be  subject  to  control  of  court,  2471. 

RECOGNIZANCE— forfeited,  remission  of,  286,  850-358. 
how  forfeited,  by  order  directing  prosecution,  1966. 
action  on  forfeited,  to  recover  penalty,  1966. 
damages  need  not  be  proved,  in  sucn  action  ;  judgment,  1066. 
money  collected  by  district-attorney  on ;  how  disposed  of,  1967. 
action  upon  forfeited,  must  be  in  name  of  the  people,  1964. 
of  prisoner,  for  discharge  on  certiorari,  2046. 
*'  must  be  filed  by  judge,  etc.  2047. 

of  prisoner  on  appeal  in  habeas  corpus  and  certiorari,  2060^2068. 
when  to  be  valid  on  adjournment,  2064. 

RECORD — of  affidavits  on  mortgage  sale  on  foreclosure,  2396. 
note  to  be  made  on  record  of  mortgage,  after  foreclosure,  2399. 
of  orders  appointing  receivers  in  sup.  proc  to  be  liept,  2470. 
what  books  to  be  kept  by  surrogate,  2498,  2499. 
of  wills  proved  elsewhere  within  the  State,  2630. 
of  certain  wills  heretofore  proved  :  how  far  evidence,  2631,  2632. 
of  decree  on  probate  of  heirship  ;  effect  thereof,  2657. 
of  will,  proved  elsewhere  in  the  United  States  ;  effect  of,  2703. 
copy  of  foreifim  record,  will,  letters  testamentary,  etc.,  how  authenticated  fH 

Qse  here,  2704. 
oC  notice  of  pdndency  of  action  between  creditor  and  executor,  9761. 


lix?i  INDEX.  [Ee/erencM  ar$ 

BFAL  PROPERTY— «)n«»werf. 

exemption  of,  from  execution,  1395-1404.  1 

\eld  m  trii8t,  when  liable  to  execntion,  1431.  1 

.  ^^aitjr  of  redemption  in,  not  to  be  dold  on  judgment  for  mortgage  de\>t  X4St.  I 

direction  to  be  indorsed  uponex^x^ution,  in  such  a  case,  1433.  ' 

AS  toirale.  redemption,  etc.,  ou  ^r4;cation,  1430-1495. 
idverse  possession  nnd  limitiitio*.  cJ  action,  362-375. 
faardian  or  trustee,  etc.,  tioki'Afr  over,  deemed  trespasser,  1664. 
^venfiouer,  ere,  rariy  n\u.V''^iin  action  for  injury  to  inheritance,  etc.  1666. 
^int  tenant,  etc  ,  mfy  mt^in'^'^.m  Action  to  recover  his  proportion  of.  etc  1666. '  i 

(ction  for  tiut^iojr  'low:,  o'  injuring  trees,  1667, 1668.  . 

aotice  ot  j^cndf'.jcy  of  aL'ti'^n  to  be  filed  in  action,  1670.  I 

iflectof  rf«uc^  no'ice ;  recording;  canct'lling,  etc.  1671-1674.  ^ 

rben,  Axn\  no'7  dt*!ivery  of  possession  of,  compelled,  1675.  1 

ipca  s*>:.Ie  of,  in  certain  actions,  taxes,  etc.,  to  be  paid,  1676.  ^ 

jndgtiien'..  for  sale  of,  must  be  entered,  where,  1677. 
mle  of,  how  conducted,  etc.  1678. 

purchase  of,  by  certain  officers,  at  sale,  prohibited,  1679. 
reversioner  may  bring:  ejectment,  after  tenant^s  default,  1680. 
order  for  survey  of,  1682-1684. 
liability  of  purc^baser  of,  pending  an  action,  1635. 
infant  may  maintaiu  action,  etc.,  in  his  own  name,  1686. 
certain  writs  and  special  i}roceediDgs  abolished,  1667. 
of  decedent  not  bound  by  jud<;ment  against  executor,  1K23. 
contract  for  purchase  of,  bow  reached,  1874. 
action  to  vacate  letters  patent,  1957-1960. 
proceedings  to.restore  real  property  to  person  evicted  by  proceedings  for  dii- 

covery  of  death  of  life-tenant,  2317. 
definition  of,  as  used  in  chapter  on  surrogates^  courts,  2514. 
definition  of,  as  used  iu  this  act,  3343. 
definition  of  "■  distinct  parcel ''  of,  3343. 

proceedings  for  sale,  etc.,  of,  of  infant  lunatic,  etc.    (See  Inpawt  ;  Coicmittsb.) 
action  for,  escheated,  or  forfeited  for  treason,    (See  Esoheat  ;  Treason.) 
summary  proceedings.    (See  Suicm aby  Proceedings,  etc.) 
as  to  action  to  compel  determiuai'ion  of  claim  to.    (See  Claim  to  Real  Prop* 

SRTT.) 

REAL  PROPERTY,  DISPOSITION  OF,    FOR  PAYMENTS  OP  DEBTS,  ETC., 
OF  DECEDENT— accounting  by  person  appointed  to  make,  2725. 
what  property  subject  to  bo  so  disposed  of,  2749. 
petition  ;  when  and  by  whom  presented,  27r)0. 
creditor's  time  to  apply  extended  in  certain  cases,  2761. 
contents  of  petition,  2752. 

proceedings  where  some  of  the  facts  are  unknown,  2753. 
citation  tliereupon,  2754. 
hearing  ;  party  not  cited  may  appear,  2755. 
proof  of  debt  upon  which  judgment  has  been  recovered,  2756. 
the  last  section  qualified,  ^7. 
decree  to  recite  debts,  2758. 
what  proof  necessary  for  a  decree,  2759. 
decree  to  mort-^age  or  lease ;  decree  to  sell,  2760,  2761. 
id.;  when  title  is  in  controversy.  2762. 
id.;  order  in  which  different  parcels  are  to  bo  sold,  2763. 
id.;  when  undivided  interest  or  precedent  estate  is  created  by  tb«  will, 

27M. 
form  of  decree,  2765. 

bond  to  be  given  by  executor  or  administrator,  2766. 
if  he  refuses,  freeholder  to  be  appointed  to  execute  decree,  2797. 
order  directing  execution  of  decree,  2768. 
id.;  as  to  distinct  parcels  after  appeal,  2769. 
id.;  not  affected  by  death,  etc.  2770. 
what  credit  allowed  on  sale,  2771. 

Siode  of  sale  :  notice  thereof,  2772. 
istinct  parcels  to  be  sold  separately,  2773. 
who  not  to  purchase,  2774. 
order  to  vacate  sale  ;  re  sale,  2775. 

order  to  confirm  sale,  conveyance  thereupon,  2776.  

when  conveyance  not  to  affect  purchaser  from  heir,  etc  SHT* 
effect  of  conveyance  in  otrfier  cases,  2778. 
contsact  for  lands  ;  bow  sold,  2779. 


id.;  purchaser's  bond  for  payment  thereupon,  2780. 
14.;  when  interest  in  part  of  land  may  be  sold,  tTBl. 


^^ 


to  the  Section.]  INDEX.  Ijtxvfl 

BEAI  PROPKRTY,   DISPOSITION  OF,  FOR  PAYMBI^TS  OF  DEBTS,  ETC.. 
OF  DECEDENT— co;i«n««d. 
id.;  effect  of  conreyaDce  of  decedent's  interest,  2782. 
id.;  effect  of  conveyance  of  part,  2783. 

{rarcbaser's  title  not  affected  by  certain  irregularities,  ete.  2784. 
d.;  presumption  where  records  have  been  removed,  27S6. 
proceeds  to  be  paid  into  courf  ;  effect  thereof,  2786. 
notice  of  dis^trihuLion  of  proceedsi,  2787. 
hearing  ;  proof  oi  further  debts,  2788. 
when  sale  of  unsold  properly  may  lu*  directed,  2789. 
proof  of  claims  to  surplus  mouey,  2790. 
decree  for  distribntiou,  2791. 
id.;  county  treasurer  to  distribute,  2792. 
distribution  ;  liow  made,  2793. 

dower  in  lands  under  contract;  how  c(>hipiited,  2794. 
fund  set  apart  for  dower  ;  how  invested,  etc.  2795. 

id,;  share  belonging  to  infant,  etc.  2796.  

effect  npon  proceedings  under  this  title,  of  an  action  to  foreclose,  etc.  STfTr 

surplus  money  on  foreclosure  ;  when  paid  to  surrogate,  2796. 

id.;  how  distributed,  2700. 

securities  and  leases ;  surrogate's  duty  respecting  the  same,  2800. 

restitution,  for  assets  subfjuquently  disfcovered,  2S)1. 

RKCBIVER— regulations  as  to,  713-716. 
limitation  of  certain  actions  against,  383. 
death  of,  doe«  not  abate  action,  766. 
reference  to  appoint,  827. 

may  be  appointed  in  action  to  dissolve,  etc.,  corporation,  1788, 1789. 
must  be  appointed  in  judgment  to  annul  corporation,  1801. 
of  corporation,  in  what  cases  appointed  by  court,  1810 
may  be  appointed  on  dissolution* of  corporation,  2420. 
as  successor  to  deceased  executor,  in  action  to  establish  will ;  powers,  180i. 
in  action  by  creditor  to  compel  discovery  of  property,  1877. 
may  consent  to  discharge  of  insolvent,  when,  2153. 
security  for  costs,  when  reqtnlred  in  action  by,  8271. 
application  of  certain  provisions  concerning,  3347. 
as  to  fees  and  bond  of.    (See  Fees  ;  Official  Bond.) 

EECBIVER  IN  SUPPLEMENTARY  PROCEEDINGS--order  requiring  doliverr  0« 
money  or  property  by  third  person  to,  244T. 
how  much  money  or  property  applied  to  paymeut  of  judgment,  etc.  9449, 
balance  of  such  money,  etc.,  to  be  paid  to  judgment  debtor,  2^. 
notice  of  application  for  dismissal  of  sup.  proc.  2454. 
when  and  now  receiver  may  be  appointed,  2464. 
notice  toother  creditors  of  application  for  receiver,  2465.- 
only  one  receiver  to  be  apuointed.    Former  receivership,  2466. 
order  to  be  filed  and  recorded,  2467. 
when  property  is  vested  in  receiver,  2468. 
how  receiver's  title  to  personal  property  extended,  2469. 
county  clerk  to  record  order  for  receiver,  etc.;  neglect,  2470. 
receiver  to  be  subject  to  control  of  court,  2471. 

BBCOGNIZANCE— forfeited,  remission  of,  286,  850-858. 
how  forfeited,  by  order  directing  prosecution,  1966. 
action  on  forfeited,  to  recover  penalty,  1966. 
damages  need  not  be  proved,  in  such  action  ;  iudgment,  1066. 
money  collected  by  district-attorney  on ;  how  disposed  of,  1967. 
action  upon  forfeited,  must  be  in  name  of  the  people,  1984. 
of  prisoner,  for  discharge  on  certiorari,  2046. 
must  be  filed  by  judge,  etc.  2047. 

of  prisoner  on  appeal  in  habeas  corpus  and  certiorari,  2060r2068. 
when  to  be  valid  on  adjournment,  2064. 

BECORD— of  affidavits  on  mortgage  sale  on  foreclosure,  2398. 
note  to  be  made  on  record  of  mortgage,  after  foreclosure,  S399. 
of  orders  appointing  receivers  in  sup.  proc.  to  be  l^ept,  2470. 
what  books  to  be  kept  by  surrogate,  2498,  2499. 
of  wills  proved  elsewhere  within  the  State,  2630. 
of  certain  wills  heretofore  proved  ;  how  far  evidence,  2631,  2632. 
of  decree  on  probate  of  heirship  ;  effect  thereof,  2657. 
of  will,  proved  elsewhere  in  the  United  States  ;  effect  of,  2703. 
copy  of  foreign  record,  will,  letters  testamentary,  etc.,  how  authenticated  for 
use  here,  2704. 
notice  of  pendency  of  action  between  creditor  and  executor,  9761. 


t 


IxxTiii  IN0EX.  [References  art 

RBCOHDER-^f  city,  except  New  York  Co.,  may  act  as  inrrogate,  when,  9700. 
is  included  in  the  word  "judge/'  as  ased  in  this  act,  8943. 

KILCORDSR'S  COURTS— of  Oswego,  and  Utica  courts  of  record,  2. 

(See  Utica,  Rbcordsr's  Court  or  ;  Osweoo,  Rbcorojsr's  Cocrsr  or.) 

RBCOVSRY— apportioned  in  action  by  creditor  against  legatees  jointly,  18S9. 
apportioned  in  creditor's  action  against  heirs  or  devii>ees,  1847. 
colinsive,  not  a  bar  to  action  for  penalty  by  informer,  1896. 
(See,  also,  Damaovs.) 

RBDBMPTION— by  lessee,  of  lands  in  summary  proceedings,  2256>2259. 

REDEMPTION  OF  REAL  PROPERTY  SOLD  ON  EXECUTION,  14(»-U77. 

REFEREE— general  provisions  regulating  in  detail,  1011-1036. 
to  superintend  discovery,  etc.,  appointment  and  fees  of,  807. 
in  special  cases  may  be  appointed.  827, 
siibpcena  in  certain  ca^es  before,  how  issued  and  served,  854. 
order  for  examination  before,  of  party  or  witness  before  trial,  etc.  873»  876. 
when  testimony  required  before,  may  betaken  by  commission,  888. 
refusal  of,  to  make  finding,  may  be  excepted  to,  993. 
trial  by,  when  and  how  exception  taken  at,  and  after,  994,  996. 
ruling  of,  excepted  to,  how  reviewed,  996. 
case,  how  maae  and  settled  after  trial  before,  997. 
case  not  necessary  in  certain  appeals  from,  etc.  9^. 
motion  for  new  trial  at  general  term,  when  trial  was  before,  1001. 
when  trial  before,  cim  be  reviewed  by  motion  at  special  term,  1002. 
motion  for  new  hearing  after  trial  of  specific  questions  by,  1004. 
when  court  may  direct,  to  ascertain  damages,  etc.  1315,  1310. 
to  determine  specific  questions  of  fact,  judgment  after  report,  1236. 
judgment  after  trial  of  whole  issue  of  fact,  1388, 
required  by  judgment,  to  be  appointed  by  court,  1230. 
final  judgment  may  be  settled  befon%  1331. 
hearing  on  asset<8ment  of  damages,, etc.,  how  reviewed,  1332. 
sales  or  real  estate  adjudged  to  oe  sold  by  ;  effect  of  conveyance,  1248. 
to  sell  real  property  adjudged  to  be  sold,  when  to  give  security,  1248. 
conveyance  of,  on  such  sales,  what  to  state,  1344. 
exceptions  on  trial  before,  993-997. 

liens,  before  judgment  of  sale,  in  dower ;  proceedings,  1631. 
in  dower,  to  ascertain  rights  of  parties  to  proceeds,  eto.  1^34. 
sale  in  i>artitlon  mav  be  directed  to  be  made  by,  1560. 
in  partition,  when  defendant  is  an  infant,  or  in  default.  1545. 
id.;  must  be  appointed  before  interlocutory  judgment  for  sale,  to  aacertaia 

liens  ;  proceed  ing.<,  1561-1678. 
id. ;  fees  and  expeuNes  of ;  how  paid,  1579. 
on  trial  of  action  for  waste,  may  view  property,  etc.  1659. 
order  to  show  cause,  or  warrant,  where  contempt  committed,  2278. 
on  petition  for  discovery  of  death  of  life -tenant,  etc.  3305,  3300. 
life-tenant  may  be  brought  before,  by  habeas  corpus  when  ;  report,  2807,  2808. 
proceedings  as  to  sale  of  real  property  of  infant,  etc.  3354,  3856. 
on  voluntary  dissolution  of  corporation  ;  proceedings  before,  3433>2^. 
examination  in  supplementary  proceedings  before,  3443-3445. 
Burrogato  may  refer  question  of  fact,  or  account,  to.  3546. 
fees  of,  in  surrogate's  court,  same  as  in  supreme  court,  3566. 
may  be  appointed  by  appellate  court,  on  appeal  from  surrogate's,  2666. 
certain  references  not  allowed  in  action  in  N.  Y.  marine  court,  8160. 
that  court  may  appoint,  when,  8173. 

fees  of,  on  sale  under  foreclosure,  cannot  exceed  fifty  dollars,  8297. 
to  admeasure  dower.    (See  Comxissionsrs  ;  Fees.) 

IlCOISTER— aflidavits  of  mortgage  sale  on  foreclosure  by  advertisement  to  bt 
filed  and  recorded  in  office  of,  3398. 
to  record  will  of  real  property  ;  index ;  fees,  2633,  2634. 
receiving  a  salary,  mut>t  account  for  and  pay  over  fees.  3385. 
fees  of,  must  be  taxed,  on  demand  of  party,  8287.    (See,  also,  Fnra.) 

RELATOR— when  to  be  joined  with  people  as  plaintiff,  1986. 

must  indemnify  the  people  ;  compensation  of  attorney-general,  1981. 

when  to  be  joined  with  people  in  State  writ,  1994. 

attorney  for,  when  deemed  attorney  for  the  people,  1996. 

may  demur  to  return  to  alternative  mandamus.  3078. 

when  may  recover  damages  in  such  proceedings,  20SS, 

OMts  in  action  brought  by  people,  liability  for,  3242. 

(See,  also,  Psopls  of  ths  Stats  ;  Attobmbt-Qbhzeal.) 


^ 


io  ths  JSeetiona.']  INDEX.  Uxii 

REMAINDER- -joint  teDar.te,  etc.,  of,  inay  maintain  action  for  partition,  1588. 
owner  of  ehare  in,  must  be  made  defendant  in  partition,  1538. 
how  partition  may  be  made  to  holder  of  estate  in,  1553. 
in  action  to  determine  chiim  to  real  »^r«uerty,  1638.  ' 

defendant  may  plead  estate  in,  as  answer  w  -ich  action,  1641. 
proceedings  where  defendant  claims  in,  1643. 
action  for  injury  to  the  inheritance,  lt)65. 
owner  of,  may  bring  ejectment  after  judgment  by  defanlt,  1680. 

REMITTITUR-194. 

REMOVAL— of  causes,  269,  270,  319,  343. 
of  place  of  trial,  987-991. 

action  does  not  abate  on  removal  of  executor,  trustee,  1828. 
of  testamentary  trustee,  2817,  2818. 
of  certain  causes  from  mayor's  court  of  Hudson  and  recorder's  coarts  of  Utiea 

and  Oswego  to  the  supreme  court,  3196-3199. 
of  cause  from  district  court  of  New  York  to  common  pleas,  8216. 
as  to  removal  of  executors,  administrators,  etc.    (See  Revocatiok.) 

RENTS  AND  PROFITS— are  included  in  damages  in  ejectment,  1497,'  1581. 
use  of  property  to  be  set  off  against  rent,  etc.,  when,  etc.  1509. 
in  case  of  severance  of  action 'of  ejectment,  1523? 
may  be  adjusted  in  action  for  partition,  1589. 
may  be  recovered  as  damages  m  action  against  trustee,  etc.  1064. 
action  may  be  maintained  to  recover,  by  person  wrongfully  evicted  bypfo- 
ceedings  to  discover  death  ol  life-tenant,  2318. 

REPLEVIN— writ  of,  abolished,  1688. 

(See  Action  for  a  Chattel,  1688.    Id. ;  In  Justice's  Court,  2920.) 

REPLY— defence  of  limitation,  when  taken  by,  413. 
demurrer  to,  for  insufficiency,  493. 
what  to  contain,  514. 

application  for  judgment,  on  failure  to,  515. 
to  new  matter  in  answer,  court  may  require,  516. 
may  contain  two  or  more  avoidances  of  same  defence,  etc.  617. 
new  matter  in,  deemed  controverted,  522. 
stricken  out,  for  disobedience  to  order  for  discovery,  etc.  808. 
when  issue  of  fact  raised  by,  964. 

REPORT— definition  of,  3343. 

(See  Referee  ;  Verdict  ;  Commissioners.) 

REQUISITION.    (See  Action  for  a  Chattel.) 

RESCUE— of  property  or  person,  punishable,  14. 
sheriff  liable  for,  587. 

RESISTANCE— to  mandate,  proceedings  in  case  of,  104-107. 
to  precept  or  attachment  against  person,  2030. 
to  mandate  of  justice  of  the  peace  ;  sheriff  to  act,  3158. 

RESTITUTION— when  compelled  after  judgment  collected,  445. 

may  be  enforced  by  court  where  judgment  set  aside,  etc.  1292,  1333. 
when  awarded  in  proceedings  by  certiorari  fo  review,  etc.  2142. 
when  awarded  by  appellate  court  in  summary  proceedings,  2263. 
may  be  ordered  on  reversal  of  justice's  judgment,  3058. 

RETAXATION— of  costs  ;  notice  thereof  ;  when  retajuttion  may  bo  directed,  SK4 

id.;  review  of,  by  court,  on  motion,  3265. 

RETURN — of  writs  and  process,  time  and  manner  of,  23. 
of  proceedings,  jud^e  out  of  office  may  make,  25. 
of  warrant  of  attachment,  when  warrant  is  annulled,  etc.  713, 
by  officer  or  subordinate  court,  amendment  of,  7-i5. 
in  a  special  proceeding,  where  to  be  filed,  825. 
of  commission,  901-903. 
writ  of,  abolished,  1688. 

of  sheriff  is  presumptive  evidence,  in  action  for  chattel,  1784. 
State  writ,  wlien  may  be  returnable,  1998. 
of  habeas  corpus,  how  and  when  made,  2006. 
•-     id.;  to  testify,  to  be  made  ;  penalty  for  heglect,  2014. 

of  habeas  corpus  to  testify  ;  prisoners  to  be  remanded,  2013. 
of  certiorari  or  habeas  corpus  to  inquire,  etc.  2033-2026. 
proceedings  on,  of  habeas  corpus,  2031. 

to  writ  of  habeas  corpus   may  be  controverted  by  prisoner,  proofi  tl|«f«- 
flpon,  2039. 
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BSTXTK^— continued. 

of  alternAtive,  and  of  peremptory  writ  of  mandAmus,  20^,  2078. 

of  writ  of  prohibition  ;  service,  2095-2098. 

to  writ  of  certiorari,  etc.,  when  and  where  returnable,  2J32-2138. 

precept  m  emmmary  proceedings,  when  returnable,  2238.  2239. 

of  warrantor  hubeas  corpus  in  contempt  proceedings,  2279-2285. 

of  warrant  for  collection  of  fine,  2297,  2^98. 

of  commission  and  inquisition  for  committee  of  lunatic,  2332. 

of  citation  to  compel  payment,  etc.,  by  trustee,  2805. 

RETURN  IN  JUSTICE'S  COURT— of  summons  issued  by  justice  of  the  peaee, 

must  be  made  before  second  summons  issues,  2883. 
of  such  summons  by  constable,  2885. 

of  summons  before  justice  ;  justice  must  wait  one  hour,  2893. 
of  service  of  order  of  arrest  issued  by  justice  of  the  peace  and  of  notiflcation 

to  plain tiif,  2899. 
of  warrant  of  attachment  against  property,  2915. 
of  constable  in  action  of  replevin,  29*^3. 
by  constable,  of  service  of  subpoena,  2970. 
of  execution  issued  by  justice  of  the  peace,  3025. 
of  Buch  execution  by  constable  to  justice,  3(^1. 
of  justice  on  appeal  from  judgment,  3053. 
id.;  when  justice  out  of  office,  3054. 
further  return  ;  how  compelled,  30G3. 
proceedings  where  justice  dies,  etc.,  before  making,  3056. 
of  precept  in  proceedings  relative  to  strays,  3089. 

REVERSION— joint  tenants,  of,  may  ma'tntain  action  for  partition,  15M 
owner  of  undivided  share  in,  or  in  remainder,  etc.  1538. 
how  partition  mad6  to  holder  of  estate  in,  1553. 
estate  of  defendant  in,  basis  of  action  to  determine  claim,  1688. 
proceedings  where  defendant  claims  in,  1643. 
eraiitor  of,  may  maintain  action  for  waste,  1652. 
Jndgmcnt  in  action  for  waste  by  person  next  entitled  to,  1655. 
action  in,  for  injury  to  inheritance,  1665. 
judgment  by  default  against  holder  of  particular  estate,  when,  168D. 

REVOCATION— of  letters  ;  accounting  ^  successor;  23i5. 

of  submission  of  controveri^y  to  arbitraticm,  2383. 

liability  of  party;  revoking  such  submission,  2384,  f08S. 

question  on  revocation  of  probate  cannot  be  referred,  2546. 

•f  letters,  for  failure  to  give  new  bond,  2599. 

id.;  contents  and  effect  of  decree,  2608,  2604. 

of  probate  of  will ;  may  be  applied  for,  2647. 

when  application  therefor  must  be  made,  2648. 

citation  thereupon,  2049. 

executov,  etc.,  to  suspend  proceedings  thereupon,  2660. 

hearing  n)>on  such  application,  2651. 

decree  upon  such  application,  2652. 

notice  of  decree  of  n^vocation,  2653. 

of  letters,  on  proof  of  will,  or  of  revocation  of  probate,  2684. 

id.;  for  disqualiflcation,  misconduct,  etc.  2685.         ^ 

petition  and  citation  thereupon,  2686. 

nearing  ;  decree,  2687. 

decree  not  to  affect  testamentary  trusts,  2688. 

application  of  executor,  etc.,  for  revocation  of  letters,  2689. 

proceedings  thereupon,  2690. 

in  what  cases  letters  may  be  revoked  without  a  citation,  2691. 

remaining  executors  mjiy  act,  when  letters  of  one  revoked,  SS692. 

in  other  cases,  successor  to  be  appointed,  2693. 

disobedience  of  order  for  executor,  etc.  to  account,  2727. 

petition   for   accounting  may  be  made  by  executor,  etc.,  after  revocation  oC 
letters,  2732. 

executor,  etc.,  may  apply  for  settlement  of  accounts  after  revocation  of  lit- 
ters, 2732. 

on  disobedience  of  order  for  trustee  to  account,  2809. 

testamentary  trustee  may  apply  for  settlement  of  after,  2811. 

of  letters  of  guardianship,  for  misconduct,  negl':;ct,  etc.  2888. 

citation  ;  hearing  ;  decree  thereon,  2833. 

application  of  general  guardian  for,  28;i5. 

proceedings  thereup'^n,  2836. 

of  letters  on  disobedience  of  order  for  guarditin  to  (icconnt,  2860*  X 

RJ.GHT— writ  of,  abolished,  1687. 
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RIGHT  OF  ACTION— civil,  not  affected  by  prosecution  for  criminal  offence,  1899, 
to  charge  judgment  upon  real  property  of  defendants,  not  served  with  sum^ 

mons,  1936-1941. 
provisions  concerning  submission  of  controvers}',  2886. 
(See,  also,  Cause  of  Action.) 

ROCHESTER,  MUNICIPAL  COURT  OP  THE  CITY  OF— jarisdiction  of, 
id.;  in  actions  on  contract,  3227. 

RULES— definition  of,  17. 
must  l)e  publislicd,  18. 

may  regulate  payment  of  money  into  court,  etc.  744,  746. 
discovery  and  inspection  of  books,  etc.  804. 
at  what  ti^-rms  issues  shall  he  tried,  976. 
preparation  and  settlement  of  case  and  exceptions,  997. 
appeals  in  special  proceedings,  13(51. 

giving  notice  of  application  for  execntion  against  property  of,  1881. 
of  court  of  appeals,  as  to  admission  of  attorneys,  etc.  57,  58, 188. 
of  practice  in  court  of  appeals,  court  may  make,  193. 
id.;  justices  of  N.  Y.  marine  court  may  make,  823. 

s. 

SALARY— justice  in  Brooklyn  to  receive,  in  lieu  of  fees,  etc.  8118. 
of  clerk  of  justice  of  the  peace  in  Brooklyn,  3119. 
of  interpreter  in  police  courts  aud  justices'  courts  of  Brooklyn,  3121-81M. 

HALE— on  execution,  1384-1495. 

in  partition,  when  interlocutory  judgment  must  direcf,  1546. 

id.;  on  commissioners'  report,  LOCO. 

id.;  proceeds  of,  when  to  be  paid  into  court,  1563. 

id.;  application  for  such  proceeds,  how  made,  etc.  1564. 

id.;  order  on  application  for  such  proceeds,  1565. 

id.;  of  existing  ng 111  of  dower.  1567. 

id.;  proceeds  now  invested,  1509. 

id.;  to  secure  holdersof  future  estates,  1570. 

id.;  terms  of  credit  thereupon,  etc.  1573. 

id.;  security  for  purchase-money,  1574. 

id.;  separate  mortgages,  etc.,  for  part  of  pnrchase-price  may  be  taken,  wh«ii| 

etc.  1575. 
id.;  report  of;  contents,  filing,  etc.  1576. 
fees,  expenses,  etc.,  how  paid,  1579. 
distribution  of  proceeds  of,  in  partition,  1580-1584. 
may  be  directed  free  from  or  subject  to  liens,  in  dower,  1622. 
report  of,  in  action  for  dower  ;  contents  of,  1623. 
in  action  for  partition,  applicable  to  action  for  dower,  1625. 
in  foreclosure,  must  be  directed  by  final  judgment,  1626. 
surplus  arJMng  on,  in  foreclosure,  disposition  of.  1633. 
when  final  judgment  mnst  direct,  of  parcel  only  of  ])roperty  ;  eubseqaent  d»* 

fault,  etc.  1636. 
of  the  whole  property,  when  ;  application  of  proceeds,  1637. 
officer  to  pay  taxes  upon,  of  real  property  under  judgment,  1676. 
of  real  property  under  judgment,  how  conducted,  167b. 
purchases  by  certain  officers  making,  prohilrtted,  1679. 
notice  of,  on  foreclosure  by  advertitiement,  how  given,  2388-2801. 
how  such  sale  to  be  ])oslpon(jd,  2392. 
how  such  sale  conducted,  2393. 
mertgag^e,  etc.,  may  purchase  at  sale  on  foreclosure  of  mortgage  by  advertiat- 

ment,  2:m. 
effect  of  sale  in  such  proceedings,  2.'J93. 
made  after  filing  of  a  petition  for  voluntary  dissolution  of  corporation  is  TOid, 

2430. 
of  property  by  temporary  administrator  may  be  anthorized,  2672. 
sale,  in  proceedings  to  dispose  of  real  property  of  decedent,  2761,2784. 
prtHJeeds  of  such  must  be  paid  into  court,  2786. 
of  nnsold  property,  in  such  proceedings,  when  directed," 2789. 
in  such  i)rocee>ifiig8  may  be  stayed  by  surrogate,  wIumi.  2797. 
mode  of  levy  aud  «;:*e  02  execution  on  judgment  of  justice,  3029. 
•(jrtain  provisions  cOkLcercii^  sale  on  execution  in  courts  of  record  Apply  to 

such  sales,  3030. 
of  animal  found  straving.  In  proceedings  before  justice,  3091. 
proceeds  of,  ho^'  appHecf;  3092-3094. 
•u  executiA>n  01  attachmeni,  of  perishable  property  in  N.  Y.  marine  conrt,  817a 
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fees  of  sheriff  or  referee,  on  foreclosare  sale,  limited  to  fdty  dollars,  Zxm 

8307. 
of  real  estate  of  infant,  lanatic,  etc.;  proceedings  for.    (See  Cokxittex  ;  IM- 

TANT.) 

SATISFACTION— judgment  after  warrant  of  attachment  levied,  708. 
Id.;  how  and  of  whom  to  be  executed,  etc.  1260. 
must  be  executed  on  payment  of  judgment  and  request,  1261. 
of  judgment  or  mortgage,  required  on  redemption  of  real  property  by  creditor, 

^  after  execution  sale,  1450-1453,  1463. 
d^^dgment  against  joint  debtor  by  release,  on  composition  with  creditoFi 

^943. 
of  judgment  may  be  made  by  justice  of  the  peace  who  is  innkeeper,  2866. 

SCHEDULE— to  be  annexed  to  petition  of  insolvent  debtor  for  discharge  from  hit 

debts,  2162-2169. 
to  be  annexed  to  petition  of  insolvent  for  exemption  or  discharge  from  imprii- 

onmont,  2190. 
annexed  to  petition  of  judgment  debtor  for  discharge  from  imprisonment,  2203 
of  fines  to  be  made  by  cleik ;  warrant,  etc.  2293. 
who  to  be  included  in  such  schedule,  2299. 
to  be  annexed  to  petition  for  voluntary  dissolution  of  corporation,  2421. 

SCIRE  FACIAS— writ  of,  abolished  ;  relief,  how  obtained,  1983. 

SCHOOL  OFFICER.    (See  Oppicer.) 

SCHOOLS  AND  ACADEMIES— not  affected  by  certain  provisionB,  1804,  fmi, 

SEAL— omission  of,  or  a  wrong  seal  on  process,  24. 
of  each  court  to  remain  the  same,  27. 
of  courts,  description  of,  to  be  recorded,  etc.  27. 
of  surrogate,  27. 
kept  by  county  clerk,  27,  28. 
of  court  may  be  affixed  by  impression,  29. 
id.*,  destruction  and  renewal  of ,  30. 

on  executory  instrument,  only  presumptive  evidence  of  consideration,  840l 
of  public  officer  or  corporation,  how  affixed,  960. 
State  writs  must  be  under,  1992. 
subpoena  issued  by  surrogate,  to  be  under  seal,  2481. 
^        of  surrogate's  court,  2J507. 

letters  testamentary,  etc.,  must  be  under,  2590. 

copy  of  foreign  letters  testamentary,  must  be  authenticated  by,  2704,  2706. 
warrant  to  seize  property  withheld  from  executor,  must  be  under  seal  of  sur- 
rogate's court,  2714. 

SECRETARY  OF  STATE— copy'  judgment-roll  in  action  to  vacate  letters-patent 
must  be  filed  in  office  or,  and  entry  made,  etc.  1959. 
must  transmit  copy  of  such  entry  of  such  judgment  to  county  clerk,  etc.  1960L 
changes  of  names  to  be  made  to  ;  publication  thereof,  ^18. 
surrogate  to  send  certified  copies  of  papers  in  case  of  non-residents,  to  be  flVsd 

in  office  of,  2503 
may  require  searches  in  certa: ..  offices  to  be  made  without  fee,  8290. 

SECURITY— required  of  guardian  ad  litem  in  action  for  partition,  1586. 
cannot  be  required  of  the  people,  public  officer,  etc.  1990. 
for  costs.    (See  Costs  ;  also,  Bond  ;  Undertakino.) 

3EDUCTI0N— justice  of  the  peace  has  no  jurisdiction  in  action  for,  2863t. 
action  for,  cannot  be  maintained  in  district  court  of  N.  Y.  8215. 
Id.;  justices'  court  of  Albany  or  Troy,  8^3. 
is  a  personal  inj  iry,  3343. 

SBIZURE— of  animals  running  at  large  in  highway,  etc.    (See  StsatM' 

SEPARATION— for  what  causes  action  for,  may  be  maintained,  1788. 
when  action  may  be  maintained  ;  residence  of  parties,  1763. 
complaint  in  action  for,  1704. 
answer  in  action  for,  1765. 

support,  etc.,  of  wife  and  children,  in  action  for,  1766. 
judgment  for,  may  be  revoked,  1767. 
married  woman  plaintitf  when  deemed  resident,  1768. 
alimony  m  action  for  ;  costs  ;  execution,  1769. 
w  hat  is  deemed  counterclaim  in  action  for,  1770. 
court  to  give  direction  as  to  custody,  etc.,  of  children,  1771  .• 
fupport,  etc.,  of  wife  and  childreu,  in  action  for  ;  security  for,  ITTti 
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w  SEFARA^TION— <»«^inw<?rf. 

I  id.;  when  enforced  by  punishment  for  contempt,  1773. 

I  regulations  re^pectiug  judgment  by  defanlt  in  action  for,  1774. 

I  SEQUESTRATION— In  matrimonial  action,  1772. 

I  action  by  creditor  of  corporation  for,  17&4. 

SERYICE — of  summons  and  accompanying  papers,  personal  service  thereof, 
appearance  of  the  defendant,  416-434. 

substitutes  for  personal  service  in  hpecial  cases,  435-445. 
[  service  of  papers  generally  other  than  summons,  796-803. 

f  on  non-resident  attorney,  60. 

lb>  mandates,  by  sheriff,  or  other  ofiicer,  how  made,  108-107. 

>  papers  on  a  prisoner,  how  made,  131,  132. 

^andate  of  N.  Y.  marine  court,  may  be  made  where,  338, 

Mimmons,  425-444. 

copy  complaint  or  notice,  with  summons,  419,  420. 

of  subpoena,  852,  a'>i. 

of  order  for  examination  of  party  or  witness  before  trial,  873,  87S. 

affidavit  of,  is  presumptive  evidence,  when  person  serving  is  dead,  etc.  927. 

of  notice  of  application  for  money  in  cpurt,  in  partition,  how  made,  etc.  1564. 

of  State  writ,  how  made,  199y. 

of  habeas  corpus,  by  whom  made,  2000-2003. 

of  order  for  discharge  of  prisoner,  2048. 

of  notice  and  affidavits  for  p<^'mptory  mandamus,  2070. 

of  alternative  mandamus  ;  how  made.  2071. 

of  copy  of  writ,  or  return  to  mandamus  on  attorney,  for  adverse  party,  not 
required,  2080. 

of  notice  of  filing  return,  and  demurrer  to  alternative  mandamus,  2081. 

of  writ  of  prohibition  and  copy  of  papers,  2096. 

of  nolftce  of  application  for  certiorari  to  review,  etc.  2128. 

mode  of,  of  writ  of  certiorari  to  review,  etc.  2129. 

of  order  to  show  cause  on  application  of  insolvent  for  discharge,  2165. 

of-order  to  show  cause  on  petition  of  insolvent  debtor  for  exemption  or  dls* 
charge  from  arrest,  2192. 

of  petition,  and  notice  of  application  of  judgment  debtor  for  discharge  from 
imprii^onment  on  execution.  2205-2207. 

of  order  to  show  cause  on  application  for  trustee  of  property  of  criminal,  2224. 

of  precept  in  summary  proceedings,  2240-2243. 

of  petition  and  notice  for  discovery  of  deatli  of  life-tenant,  2304. 

of  order  in  such  proceedings,  2306. 

of  notice  of  sale  on  foreclosure  by  advertisement,  2889. 

of  notice  of  application  for  surplus  moneys  on  sale  under  foreclosure  by  adver* 
tisement,  2406. 

of  affidavit,  and  orders,  in  supplementary  proceedings,  2452. 

of  warrant  of  arrest  in  such  proceeding,  2453. 

of  citation  in  surrogate's  court,  within  sixty  days,  when,  2517. 

id.;  how  made,  25^2528. 
,         id.;  or  subpoena,  proof  of,  2532. 

certain  provisions  relative  to,  apply  to  surrogates'  courts,  2538. 

of  notice  of  appeal  from  surrogate's  court ;  how  made,  2574. 

of  order  requiring  executor  to  qualify,  etc.  2642. 

of  order  on  temporary  administrator  who  neglects  to  deposit  money,  2679. 

of  notice  required  in  surrogate's  court,  2681. 

of  citation  and  order  to  make  discovery  of  property  withheld  from  ezecator, 
etc.  2708. 

SEllVICE  IN  JTSTICE'S  COURT— of  summons,  2878. 
,  id.;  upon  corporation,  etc.  2879-2882. 

of  summons  and  warrant  of  attachment,  2910. 

of  summons,  affidavit,  etc.,  in  replevin  ;  return  thereof,  2922,  2923. 

of  subpoena  in  action  before  justice  of  the  peace,  2970. 

of  notice  of  appeal  from  justice's*  judgment,  3047,  3048. 

of  precept  in  proceedings  relative  to  animals  straying,  3088,  3089. 

8ERyiCE  IN  CERTAIN  COURTS  OF  CITIES— certain  provisions  as  to  •er\ice  by 
publication,  etc.,  not  applicable  to  N.  Y.  marine  court,  31G0. 

of  notices,  copy  of  pleadings,  etc.,  in  that  court,  8161-3168. 

of  summons  m  that  court,  without  the  city  or  by  publication,  3170. 

in  that  court,  of  summons  and  order  of  arrest,  in  certain  marine  causes,  3179. 

of  subpoena  or  warrant  issued,  by  mayor's  court  of  Hudson,  or  recorder's  court 
of  Utictr  or  Oswego,  3201. 

of  summons  and  copy  of  complamdn  district  courts  of  N«w  York  and  justictt* 
«oartt  of  Albany  and  Troy,  8;iM7. 
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8ESSI0TTS— in  conrt  of  record,  2. 

who  Dol  to  Bit  on  certpin  appeals,  48. 

seal,  57. 

eteuographcr  for,  85S-dCl. 

SESSION  LAWS— Becretary  of  State  mnet  publish  changes  of  names  in,  2418. 

SET-OFF— permanent  improvements  by  defendant  in  action  ot  ejectment,  maj 
be,  1531. 
of  recovery  and  costs  in  justice's  conrt,  3059. 

SETTLEMENT— of  Interrogatories,  887-908.  ^ 

of  case  and  exceptions,  25,  997.  t 

of  account  of  executor,  administrator,  guardian,  etc.    (See  Accouht.) 

SBVSRANCE — of  canecs  of  action  improperly  joined,  497.  ^ 

on  admission  of  part  of  plaintiff's  claim,  511. 
where  issues  of  law  and  fact  arise,  etc.  1220. 

of  action  of  ejectment  where  defendants  are  distinct  occupants,  1516, 161f. 
id.;  after  death  of  party,  1522,  1523. 
of  action  of  partition,  when  may  be  ordered,  1547. 

SHERIFF— punishment  of,  for  misconduct,  14. 

may  be  directed  to  fliruish  rooms,  etc.,  for  court  of  record,  81. 

or  deputy,  etc.,  not  to  practice  as  attorney,  i^. 

when  to  actxis  crier  of  courts  of  record,  92. 

of  Kings  county  to  ap|K)int  attendants  on  certain  courts,  95. 

to  require  constables  to  attend  courts,  97,  98. 

to  furnish  minute,  on  receipt  of  mandate,  100. 

to  deliver  copy  of  mandate  on  serving,  101. 

must  execute  mandate;  may  malsc  retnru,  in  certain  cases,  bymail^OlL 

neglect  to  execute  mandate  m  special  proceeding,  how  ponished,  108. 

may  command  aid  to  overcome  resistance  ;  proceedings,  104-107. 

provisions  relating  to  the  execution,  by  a   sheriff,  of  a  mandate  against  tht 

person,  110-171. 
power,   duties,  etc.,  of  an  incoming  and  an  outgoing  sheriff,  respectively, 

18;J-189. 
to  attend  general  term  of  supreme  court ;  duties  thereat,  242. 
fees  of,  for  attending  general  term,  how  paid,  243. 
lirhitation  of  action  against,  383,  385. 
to  serve  summons  and  make  return,  425. 
certificate  of,  is  proof  of  service  of  summons,  484. 
wlien  liable  as  bail ;  prosecution  of  o£Qcial  bond,  587,  688. 
when  so  liable,  has  rights  and  privileges  of  bail,  595. 
duty  of.  on  execution  againet  defendant  under  bail,  598. 
may  be  ordered  to  take  and  deliver  or  convey  property,  718. 
retnru  made  by,  may  be  amended  by  order,  725. 
preference  of  action  against,  791. 
warrant  of  commitment  of  witness  to  issue  to,  856. 

or  officer,  liability  for  arrest  of  witness  attending  under  subpoena,  868,  864. 
duties  with  respect  to  jurors,  1027-1199. 
duties  in  case  of  struck  and  foreign  jury,  1065-1071. 

'.neglecting  to  take  chai^ge  of  jury,  in  special  proceedings,  bowpnnished,  1191 
notice  to  be  given  to,  of  fine  imposed  for  such  neglect,  1197,  11  w. 
such  fine,  how  collected  or  remitted,  1199. 

Mies  of  real  estate  to  be  by,  or  referee  ;  effect  of  conveyance,  1242. 
conveyance  by,  what  to  stale,  etc.  1244. 
duty  of,  on  payment  to  him  of  amount  of  execution,  1266. 
execution  to  issue  to  ;  provisions,  where  he  is  .party,  etc.  1S62. 
to  indorse  on  execution,  time  of  its  receipt,  1363. 
duties,  on  sale,  under  execution,  1884,  1495. 
substitution  of  indemnitors  for,  in  action  for  levying  nnder  execatlon,  ete. 

1421-1427. 
to  give  notice  of  such  action  to  indemnitors,  1427. 
duties  of  in  executing  order  of  arrest,  563-590. 
as  to  sales  by  sheriff.    (See  Sale.) 
liabilitie.'^,  duties,  and  proceedings  of,  in  action  for  chiitteL    (See  Aorunr  fob 

A  Chattel.) 
fees  to  be  paid  to,  and  undertaking  tendered,  on  service  of  habeas  corpus  for 

prisoner  in-custody,  2000-2002. 
may  cull  out  power  of  county  in  case  of  resistance  to  wanant  or  precept,  etc^ 

in  habeas  corpus  proceedings,  2030. 
proceedings,  etc.,  on  writ  of  assessment  of  damages,  210&*dl.ll. 
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9BXR1FT— continued. 

not  retarning  mandate  may  be  notified  to  show  canso  why  attachment  should 

not  iifsne,  2370. 
proceedings  and  duty  of,  in  exccating  warrant  of  attachment  for  contempt, 

2276-228S. 
liability  of.  for  insufficiency  of  sureties  on  undertaking  in  contempt  proceed- 
ings, 2291. 
warrant  to,   for   collection   of    fine ;   execution    thereof ;   liability   thereon 

2294-2800. 
warrant  for  arrest  of.  judgment  debtor  in  supplementary  proceedings,  2437-3439, 

2453. 
order  for  payment  to  sheriff  by  person  indebted  to  judgment  debtor,  in  supple* 

mentary  procedln&rs,  2446. 
order  in  such  proceedings  requiring  delivery  of  money  or  property  to,  2447. 
duty  and  liability  of,  on  receiving  such  money  or  property,  2448-2450. 
warrant  to  seize  property  withheld  from  executor,  etc..  execution  thereof,  2T14. 
must  discharge  prisoner  >o\\  execution  upon  justice's  judgment,  when,  3034. 
penalty  upon,  for  not  so  discharging  prisoner,  3035. 
constable  may  deliver  justice's  mandate  to,  in  case  of  resistance ;  duty  of 

sheriff,  etc.  3158.  / 

liability  and  duty  of,  in  serving  and  returning  process  of  certain  local  courts, 

3201. 
fees  of,  must  be  taxed,  on  demand  ;  amount  of  same,  3287,  3307. 
fees  of.  on  sale  of  real  property  in  foreclosure  cannot  exceed  fifty  dollars,  8307. 
action  upon  official  bond  of.    (See  Ofiticial  Bond.) 

SHBRIFF'S  JURY— mode  of  trial  by,  of  claim  of  third  person,  to  property  seiMd 
under  mandnte,  108,  109. 
claim  of  third  person  to  property  attached  may  be  tried  by,  867. 
proceedings  afitu*  and  effect  of  such  trial,  058,  659. 
in  New  York,  how  selected,  1112. 

claim  of  third  person,  to  property  seized  under  execution  tried  by,  1418. 
proceedings  after,  and  effect  of  such  trial,  1419, 1420. 

SLANDBR— damages  in  action  for,  of  a  woman,  1906. 

justice  of  the  peace  has  no  jurisdiction  in  action  for,  2863. 

action  for  cannot  be  maintained  in  district  court  of  New  York,  3216. 

id.;  in  justices*  courts  of  Albany  and  Troy,  3223. 

is  included  in  term  *'  personal  injury  '*  in  this  act,  3343. 

SPECIAL  ADMINISTRATOR— provisions  as  to  temporary  administrators  apply 
to,  26S3.    (See  Administrator,  Temporary.) 

SPECIAL  COUNTY  JUDGE— may  ispue  habeas  corpus  to  testify,  when,  2009-2011. 
when  to  take  bail  on  certiorari  ;  filing  recognizance,  etc.,  2646,2047. 
application  for  habeas  corpus  or  certiorari  to  inquire,  etc.,  may  be  made  to, 

2017,  2018. 
id.;  when  writ  must  be  granted  ;  penalty  for  refusing,  2020. 
when  such  writ  may  be  granted  in  another  county,  returnable  before,  2028. 
warrant  to  bring  up  prisoner  about  being  removed,  2054. 
application  in  summary  proceedings,  2^34. 
supplementary  proceedings  before,  2434. 
id.;  order  in.  made  by  justice  of  supreme  court,  may  bo  returnable   before 

when,  2434. 
when  to  act  as  surrogate,  2484. 
order  of  general  term  for  that  purpose,  2488. 
how  such  authority  (<uper8edea,  2489. 
compensation  of,  while  acting  as  surrogate,  2498. 
acts,  etc.,  white  so  acting  ;  vvhen  and  how  recorded,  2494. 
may  act  in  surrogate's  absence,  on  petition  for  discovery  of  property  withheld, 

2709. 

SPECIAL  JURY— 1063-1069. 

SPECIAL  PROCEEDING— not  discontinued  by  change,  yacancy,  etc.,  in  Jadgee,  Wk 
continued  before  another  judge  In  New  York,  28. 
stipulation  to  try,  elsewhere  than  at  court-house,  37. 
not  to  abate  by  failure  or  adjournment  of  court,  44. 
disability  of  officer  ;  substitution,  etc.  62,  53. 

{lowers  of  judge  of  superior  city  c«ort,  268. 
arisdiction  of  superior  court  of  Buffalo,  272,  293. 
removal  from  county  court  to  <iupreme  court,  842. 
Buch  removal  not  to  impair  procfss,  etc.  346. 
rules  of  limitation  of  action,  apply  to,  414. 
process  when  served  like  summons,  438.* 
papers,  where  to  be  filed,  ^, 
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BPKCIAL  V^OC^EDlUfG-iSontinued. 
order,  where  to  be  entered,  826. 
witness  exempt  from  arrest,  860. 
production  or  book  of  ncconnt  compelled,  867. 
appeal  from  final  order  in  same  court,  1356. 
id.;  by  another  court  or  jnd^e.  1857. 
Id.;  intermediate  order  may  be  reviewed  on,  1358. 
id.;  limitation  of  time  for,  1359. 

id.;  provisions  ad  to  appeal  to  general  term,  etc.,  applied  to,  1860. 
id.;  provieionB  relating  to  actions  apply  to,  1361. 
to  recover  real  property  ;  when  may  be  taken,  1687. 
prosecuting,  in   name   of   another,  etc.,   misdemeanor ;  action    for   diinnigti 

therefor,  1900. 
effect  of  transfer  of  cause  of  action  in,  1909. 
by  or  against  uuincorporated  association  ;  how  maintained,  1919. 
by  or  against  certain  county,  town,    etc.,  officers,  1926-1930. 
certiorari  cannot  issue  to  review  determination  by  court  of  record,  etc.,  in  a 

civil,  2121. 
presentation  of  petition  is  deemed  commencement  of,  in  surrogate's  court, 

2517.  . 

temporary  administrator  may  maintain  or  defend,  how  far,  2675. 
justice  of  the  peace  has  jurisdiction  in,  when  specially  conferred  by  law,  2861. 
Jnstice  must  hold  court  in  his  town,  etc.,  for  trial  of,  2868. 
transfer  of,  when  justice  of  the  peace  about  to  remove,  or  disqualified,  etc. 

8150-3152. 
transfer  of,  from  certain  local  courts,  to  supreme  court,  3197. 
costs  in,  in  court  of  record,  how  awarded,  3240. 
amount  of  costs,  in  certain  proceedings  by  State  writ,  8258,  3259. 
provisions  of  statute  as  to  costs  in  actions  apply  to,  3279. 
proceedings  rightfully  taken  in,  not  affected  by  this  act,  8352. 
definition  of,  as  used  in  the  new  revision,  3*334. 

against  executor  or  administrator.    (See  Executok  and  Adminibtratob.) 
instituted  by  State  writs.    (See  State  Writ  ;  see,  also,  Titles  of  the  SeTtrn) 

Writs.) 
in  surrogate's  courts.    (See  Surrogats's  Court.) 
in  justice's  court  relative  to  animal  found  straying.    (See  Stbats.) 

SPECIAL  SESSIONS— are  courts  not  of  record,  3. 

SPECIAL  SURROGATE— his  ofHcJal  designation,  2488. 
when  to  discharge  duties  of  surrogate,  2484. 
order  of  supreme  court  at  general  term  for  that  purpose,  2488. 
authority  so  conferred,  how  superseded,  2489. 
compensation  of,  when  acting  as  surrogate,  2498. 
when  acting  as  surrogate,  where  and  how  recorded,  2494 
may  act  in  surrogate's  abf ence,  on  petition  for  discovery  of  property  withheld, 
2709. 

SPECIAL  TERM— of  court  of  record,  adjournment  of  ;  proceeding^  thereupon,  84. 

SPECIAL  VERDICT— defined  and  effect,  1186, 1188. 

SPECIFICATIONS— in  opposition  to  insolvent's  discharge  from  his  debts ;  jury 
trial,  etc.  2168. 
in  opposition  to  petition  for  insolvent's  exemption  or  discharge  from  arrest, 

2193. 

STATE- -property  taken  pursuant  to  statute  of,  etc.,  cannot  be  replevied,  unless, 
etc.  1690,  2919. 
(See  Attornkt-Gbnjcbal  ;   Psoflb  of  thb  Statb  ;  Ofvioeb  ;   PuBue 

FUNBS.) 

ST/  TE  ENGINEER  AND  SURVEYOR— may  require  searches  in  certain  pnblfa 
ollices  to  be  made  without  fee,  3290. 

STATE  PAPER—publication  of  order  to  show  cause  on  application  of  insolveDt 
for  discharge  from  debts,  to  be  in,  2165. 

publication  in,  of  order  to  show  cause  on  petition  of  insolvent  debtor  for  ex- 
emption, etc.,  from  arrest,  2192. 

order  to  show  cause  on  petition  for  voluntary  diefsolntion  of  corporation  to  be 
published  in,  2424. 

when  publication  of  citation,  etc.,  in  surrogate's  court,  ordered  in,  2535,  2536. 

publication  may  be  made  in,  when  proprietor  of  county  newspaper  refasea^ 
8293. 

^roof  of  such  publication,  what  to  state,  3294. 
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STATE  REPORTER.  198-210. 

STATE  TREASURERr-to  pay  to  governor  damages  assessed  by  inaaisitlon.  cto. 
2115. 
legacy,  etc.,  of  unknown  person  to  be  paid  to  :  claims  thereto,  8747. 
may  require  searches  in  certain  pnblic  offices  without  fee,  8890. 

STATE  WRITS— enumeration  of,  1991. 
roust  be  under  goal  of  court,  1992. 

at  I'he  inst^mcc  of  the  people,  1993.  * 

relator,  when  joined  with  people;  parties,  how  styled,  1904. 
parties  may  appear  by  attorney,  1995. 
allowance  of,  to  he  indorsed  and  signed,  1996. 
final  order  ;  cerUiin  proceedings  same  a8  in  actions,  1997. 
when  pnch  writs  returnable,  1998. 
how  served,  1999. 

habeas  corpus,  how  served  ;  fees  and  undertaking,  2000. 
fees  to  persons  not  officers,  2001. 
qualification  of  last  two  sections.  2003. 

mode  of  service  of  certain,  when  person  conceals  himself,  2003. 
punishment  for  non-payment  of  costs.  2007. 
amount  of  costs,  when  final  order  is  made  for  defendant,  in  certain  proceed 

iuffs  commenced  by,  32.VS.  3259. 
for  provisions  applicable  to  particular  writs.    (See  Titles  of  those  Writs.) 

JBTATUTB— limitation  of  action  on  liability  created  by,  382-384. 
private,  how  pleaded.  530. 
of  the  State,  how  proved,  932. 

of  other  states  and  foreign  country,  how  proved.  942. 
properly  taken  pursuant  to,  cannot  be  replevied,  unless,  etc.  1690,  2919. 
certiorari ;  where  right  to  the  writ,  etc.,  is  conferred  by,  2120. 
provisions  of  former,  not  affected  by  provisions  of  this  act  relating  to  certi- 
orari, 2147. 
when   increased  costs  allowed   to  defendant  in  action  brought  for  act  done 

under  statute  of  the  State,  3258.  3259. 
rnle  of  common  law  as  to  strict  construction  of,-  not  applicable,  3345. 
action  for  penalty  or  forfeiture  nnder.    (See  Penalty.) 

STAT  OF  PROCEEDINGS— when  not  to  exceed  twenty  days,  775. 
on  appeal  to  court  of  appeals,  1300-1327 
on  appeal  to  jreneral  term,  1343-1351. 
and  enlargement  of  time,  in  mandamus  proceedings,  2089. 
in  proceedings  for  writ  of  prohibition,  2102. 
upon  issue  of  writ  of  certiorari  to  review,  etc.  2131. 
on  certiorari  by  appeal  to  court  of  appeals,  2145. 

on  warrant,  or  execution  for  costs,  in  summary  proceedings,  2254,  8265. 
(See,  also,  Appeal  ;  Undertaking.) 

STENOGRAPHERS.  300,  361.  1007,  3311. 
notes  treated  as  minutes  of  judge,  82-88. 
for  surrogate's  court,  m  New  York  and  Kings,  2512. 
id.;  in  other  counties,  2513. 
duty  of.  in  surrogate's  court,  2541. 
minutes  of  testimony  taken  by  such ;  how  authenticated ;  bound  yolnmei. 

2542,  2543. 
fees  of.  for  copies  of  notes,  3311. 

STOCKHOLDERS— of  corporation  may  be  joined  as  defendants,  in  action  against 
■    corporation  ;  when,  1790. 
when  separate  action  may  be  brought  against,  1791. 
proceedings  in  either  of  two  last-named  actions,  1792-1796. 
officers,  etc.,  may  be  compelled  to  testif)',  1805. 
misnomer  of  co-defendant  not  available  as  defence  inaction  against,  1818. 

STRAYS— nction  before  justice  of  the  peace,  for  suffering  animals  to  stray,  Ml, 
penalties  to  be  recovered,  3083. 
certain  officers  to  seize  animals  straying,  3084. 
when  private  person  may  seize  such  animals,  3085. 
officer  or  person  seizing,  to  present  petition,  8086. 
precept  thereupon,  id.;  how  served,  3087,  3088. 
proof  of  service  of  precept  ;  answer  ;  trial,  3089,  3090. 
decision  in  favor  of  petitioner  ;  warrant  to  sell ;  execution  thereof, 
application  of  proceeds  of  sale,  3092. 
disposition  of  surplus,  8093. 
li.;  when  no  claim  made  within  a  year,  9094. 
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STRAYS^continued. 

order  npou  claim  for  gnrpUis  ;  appeal  tbcrefrom.  8095. 

Sroceeifinga  upon  decision  in  favor  of  person  answering,  3096. 
cinand  of  pa^scssion  before  trial ;  proceeding  thereupon,  3097. 
id.-^  when  animal  wilfully  eet  at  large  by  third  person,  303S. 
action  by  owner  in  snchacasc,  3099. 
•ctioo  by  petitioner  and  by  officer,  3100. 
demand  of  possession  after  final  order  and  before  sale,  3101. 
order  upon  demand  of  possession  ;  appi  al  therefrom,  3102. 
Id.;  stay  of  proceeding*,  3103. 
appeal  Irom  final  order.  8104. 

id.;  stay  of  proceedings  and  delivery  of  possession,  -when  appeal  taken  by 
claimant.,  8105. 

fjroceedings  upon  affirmance,  3103. 
imitiition  of  action  for  seizing  animals,  3107. 
certain  actions  cannot  be  maintained,  8108. 
where  several  animals  are  trespassing,  damages  are  entire ;  proceedings  in  aseb 

cases,  3109.  , 

proceedings  in  other  cases,  where  different  owners,  31 10^ 
surplus,  where  there  are  different  owners,  8111. 
when  one  action,  etc.,  sudersedes  any  other,  3112. 
rights  of  officer  when  private  person  fails  to  prosecute,  3113. 
person  having  a  special  property  deemed  owner,  8114. 
agent  may  act  for  bis  principal,  3115. 

STREET  COMMISSIONER— may  seize  animals  running  at  large,  3084. 

STRUCK  JURY— 1063-1069. 

SUBMISSION  OP  CONTROVERSY— regulated,  1279-1281.    (See  Absitratiov.) 

SUBPOSNA— regulations  as  to  issue  and  service  generally,  852-874. 
courts  of  record  may  issue,  7. 
from  N.  Y.  marine  court,  served,  where,  838. 
for  witnetis  on  deposition,  by  consent,  879. 
id.;  to  be  used  on  motion,  885. 
id.;  to  boused  without  the  State,  915-918. 
id.;  penalties  for  cXsohedience,  9.20. 
surrogate  may  issue,  in  or  out  of  court,  2481. 
proof  of  service  of  citation  or,  in  6urrog{ite''s  court,  8532. 
when  justice  of  the  peace  may  issue,  2909. 
id.;  service  thereof,  2970. 

by  justice  of  the  peace  ;  penalty  for  default,  2974. 
id.;  how  penalty  imposed,  2975. 
commissioners  to  take  testimony,  may  issue,  2984. 
may  be  issued  in  blank,  by  justice  of  ihi-.  peace,  8135. 

service  of,  issued  from  mayor's  court  of  Hudson,  or  recorder's  conrt  of  Utica  Of 
Oswego,  a^Ol. 

SUBSTITUTED  SERVICE— 435-445. 

of  precept  in  summary  proceedings,  2240. 

of  citation  in  surrogate's  conrt,  upon  resident,  2521. 

SUBSTITUTION~of  officer,  in  special  proceeding,  52,  58. 
of  defendant  in  place  of  sheriff,  in  attachment  cases,  710. 
of  party,  does  not  Invalidate  bond  or  undertaking.  815. 
of  indemnitors,  in  action  against  officer  for  levy,  etc.  1421-1427. 
of  parties  on  appeal,  1299. 

of  plaintiff  in  partition,  when  court  may  order,  1547. 
of  successor  of  officer,  after  death,  etc.,  i)ending  action,  etc.  1920. 
of  party  on  appeal  from  huirogatc's  court,  in  case  of  death,  2376. 

SUMMARY  PROCEEDINGS  TO  RECOVER  POSSESSION  OP  REAL  PROP- 
ERTY—when  tenant  may  be  removed  by,  2r231. 
persons  holding  over  laud  sold,  etc.,  may  be  removed  by,  2232. 
removal  of  person  in  case  of  forcil)le  entry  and  detainer,  ^^. 
application  in,  to  whom  made,  2:234. 
petition  by  person  entitled  to  possession,  2235. 
notice  to  be  given  in  certain  rases,  2230. 
petition  by  neighbor  of  bawdy  house,  etc.  2237. 
precept  to  be  issued  on  petition  in,  2238. 
id.;  how  issued  in  New  York  city,  2239. 
id.;  how  served,  2240. 

duly  of  person  to  whom  copy  of  p.rccept  delivered,  2241. 
wh^n  precept  to  be  served  on  landlord  of  bawdy  house,  3342. 
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SUMMARY  PROCEEDINGS  TO  RECOVER  POSSESSION  OF  REAL  PBOP- 

ER'YY— continued:  ^ 

pr(K)f  of  service  of  precept,  2243. 
answer  in,  2244. 

issues  upon  forcihie  entry  or  detainer,  2245. 
transfer  of,  in  N.  Y.  district  court,  2246. 
trial  of  issues  joined  in,  2247. 
adjournment  of  tiearing,  2248. 
final  order  upon  trial,  2^9. 
amount  of  costs  allowed  :  tiow  collected,  2^)0. 
warrant  to  deliver  possession  of  premises,  2251. 
execution  of  warrant  m,  2252. 

when  issuing  of  warrant  cancels  lease  ;  landlord  may  recover  rent,  ttoft,  S868. 
such  warrant  and  execution  for  costs,  when  and  how  stayed,  S^3it 
nndertaking  to  stay  ;  bow  disposed  of,  2255 
redemption  by  less-ee,  2250. 
id.;  by  creditor  of  lessee,  2257. 
qualilication  of  last  two  sections,  2258. 

order  to  be  made  thereupon  ;  iiai)ility  of  person  redeeming,  2359. 
appeal  from  final  order  in,  2260. 
effect  of  snch  appeal  limited  in  certain  cases',  2261. 
warrant ;  how  stayed  on  appeal.  2262. 

appellate  conrt  may  award  i-estitution  ;  action  for  damages,  2263 
application  of  foree^oing  provisions  ;  eifect  of  final  ordel*,  2264. 
how  proceedings  of  this  nature  to  be  stayed,  2265. 

lUMMONS— the  summons  and  accompanying  papers  prescribed  itid  regulated  I 

personal  service  thereof ;  appearance  of  the  defendant,  416-  484. 
dcliverv   of,  to  oflicer  for  service,  when   deemed  commencement  of  action. 

399,  4U0. 
service,  if  defendant  is  not  found,  or  evailes,  etc.  435,  436. 
filing  papers  on  such  service  ;  proof  of  service,  437. 
service  by  publication,  and  without  the  State,  438-443,  445. 
proof  of  tuch  service,  444. 

unknown  defendant  or  name,  451.  • 

supplemental,  to  issue  to  parties  brought  in  ;  it&  service,  etc.  463, 760. 
oraer  of  arrest  may  accompany,  558. 
injunction  order  may  accompany,  608. 
attachment  may  be  issued  before  service  of,  638. 
service  of,  after  issuing  attachment,  688. 
dismissitl  of  complaint  for  neglect  to  serve,  821. 
to  be  filed  within  ten  days  after  service,  824. 
supplemental,  to  hring  In  new  defendant  after  death  of  party,  in  action  for 

partition,  1568. 
id.;  to  bring  in  new  parties  in  action  for  waste,  whero  judgment  of  partition 

granted,  1657. 
service  of,  must  be  made  within  sixty  days  after  filing  lis  pendens,  etc.  1670 
requisites  of,  for  judgment  by  default  iu  matrimonial  actions,  1774. 
service,  filing,  etc.,  in  action  for  penalty,  etc.  1893. 
indorsement  upon,  iu  action  for  statutory  penalty,  etc.  1897,  1964. 
designation  of  ofiiccr,  in  Kummous,  in  certain  actions  by  or  against,  1929. 

SUMMONS  IN  JUSTICE'S  COURT— commencement  of  action  by.  2876. 
contents  of  ;  service  of,  2o77,  2878.. 
service  of,  upon  corporation,  2ST9-2S82. 
second  and  third  summons  ;  effect  thereof,  2883. 

where  name  of  defendant  is  nnknown  ;  return  of  summons,  2884,  288& 
service  of  summons  and  warrant  of  attachment,  2910. 
proceedings,  when  summons  not  personally  served,  2918. 
how  to  be  served  in  action  for  a  chattel,  2922. 
proce^ings  when,  not  personally  served  on  defendant,  2932. 
action  not  affected  by  failure  to  replevy,  after  service  of,  2938. 
joinder  of  issue  on  return  of,  2934. 

publication  of,  when  proprii  tor  of  county  newspaper  refuses,  etc.;  affidavit  of 
such  publication,  3)^93,  3294.   ^ 

SUMMONS  IN  CERTAIN  COURTS  OP  CITIES-copy  of  complaint  may  be 

served  with,  in  justice's  court  in  Brooklyn,  8126. 
default  on  return  of,  may  be  opened,  in  justice's  court  in  Brooklyn,  3128. 
in  N.  Y.  marine  court,  3165. 
service  of,  without  the  city  of  New  York,  or  by  publication,  in  action  in  that 

court,  3170. 
in  N.  Y.  marine  court,  when  ordeT  of  arrest  granted,  ia  certain  marine  cani^s, 

8178-3185. 
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BUHMONS  IN  CERTAIN  COURTS  OP  CITIES-nxwiiintwd. 
in  city  court  of  Yonker?,  where  may  bn  served,  3205. 
aervice  of  copy  of  complaint  with,  in  NeWYork  district  courts,  and  joBtioM' 

ConrlB  of  Albany  and  Troy,  3207. 
id.;  and  proof  of  service,  3'.208. 
commencement  of  action  by,  in  such  court,  3209. 

mast  be  made  returnable  immediately,  wiien  order  of  arrest  granted  in  New 
York  district  courts,  3218. 

SUNDAY— courts  not  to  sit  on,  except,  etc.  6. 
arrest  on,  wlien  allowed,  6. 

comra.itment  and  discliarge  of  prisoners  on,  when  allowed,  6. 
when  excluded  in  computing  time,  788. 

habeas  corpus  to  inquire,  may  be  issued  and  served  on,  2015. 
sale  on  mortgage  foreclosure  by  advertisement  not  to  be  held  on,  2398. 

SUPERINTENDENT  OF  THE  POOR.    (See  Overseer  of  thk  Poor.) 

SUPERIOR  CITY  COURTS— provisions  applicable  to  all,  263-285. 

provision!*  exclusively  applicable  to  the  ctMirt  of  common  pleas  for  the  city 

and  county  of  New  York,  and  the  superior   court  of  the   city  of  New 

York,  28C-291. 
provisions  exclusively  applicable  to  the  snperior  court  of  Bnfialo,  292-^306. 
provisions  exclusively  applicable  to  the  city  court  of  Brooklyn,  307-313. 
chief  judges  ar<i  members  of  convention  to  make  niles,  17. 
may  direct  clerk  to  destroy  certain  papers,  21. 
judges  perform  duties  of  tupreme^ court  justice  at  chambers,  241. 
may  appoint  receiver  In  certain  cases,  713. 
power  of,  as  to  transfer  of  money,  etc.,  in  court,  748. 
judge  of,  may  order  discharge  of  witness  from  arrest,  862. 
appeal  to  general  term.    (See  Appeal.) 

may  entertain  application  of  guardian,  etc.,  to  agree  to  partition,  1500. 
application  to,  lor  leave  to  sue  sheriff's  official  bond,  1*B30. 
what  proof  required  before  granting  leave,  1880j 
order  granting  leave  ;  action  thereupon,  1881. 
•    game  provisions  as  to  suits  on  other  otReial  bonds,  1886-1889. 

action  for  penalty  incurred  by  doing  act  adjudged  lawful  by  general  term  of, 

cannot  be  maintained  when,  19G1. 
^udge  of,  may  issue  habeas  corpus  to  testify,  when,  2009,  2010,  2011. 
^udge  of,  when  to  take  bail  on  certiorari.  2046. 
id.;  must  file  recognizance  with  clerk,  2047. 
appeal  from  final  order  of  general  tern\  of,  in  habeas  corpus  or  certiorari  • 

bail  thereon,  20G2. 
certiorari  to  review,  etc.,  can  issue  out  of.  2123. 

may  appoint  trustee  for  property  of  criminal  during  imprisonment,  2219. 
jurisdiction  of,  over  person  and  property  of  lunatic,  etc.,  2320. 
duty  of  suchcourt  exerci!:ing  such  jurisdiction,  2321. 
judj,e  of,  may  act  in  surrogate's  absence,  on  petition  for  discovery  of  property 

withheld,  2709. 
what  courts  are  so  designated,  3343.   • 
for  provisions  specially  applicable  to  local  courts.    (See  titles  of  those  cooTtt.) 

SUPERSEDEAS— as  to  defendant  in  actual  custody,  when  ordered,  573. 

SUPERVISORS- to  pay  for  printing  calendars  of  certain  conrts,  20. 
to  provide  rooms,  furniture,  etc.,  for  courts  of  record,  31. 
id.;  for  payment  of  court  stenographers,  88. 
to  appoint  physician  to  county  jail,  126. 

in.  certain  counties,'  to  provide  steno^'rapher  for  county  court,  358. 
board  of,  may  appoint  temporary  surrogate,  in  case  of  disabiiitj,  24flS. 
surrogate  to  report  fees  annually  to  board  of,  2501. 
may  authorize  appointment,  and   fix  compensation  of  clerks  in  surrogate^i 

oflice,  2508. 
when  costs  caimot  be  awarded  against,  in  action  on  account  of  act  done  coloiw 
ofllcii,  etc.  3244. 

SUPPLEMENTAL-pleading,  544,  760.      , 
summons,  453,  760. 

SUPPIJiMENTARY  PROCEEDINGS— when  court  may  discharge  oilendei  Um 

contempt  in,  2286. 
the  different  remedies  under  this  title,  2432. 
iiatuie  t)f  the  remedies;  review  of  orders,  248.3. 
what  judge  may  entertain  the  proceedings,  2434. 
order  to  examine  judgment  debtor  after  return  of  execution,  848BL 
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id.;  before  return  oi  executiou,  3486. 
igjx  warrant  of  arrest  instead  of  order,  2437. 

id.;  after  the  order  baa  been  made,  2438. 

warrant ;  bow  vacated,  etc.  2439. 

andertaking  may  be  required,  etc.  2440. 
^v  order  to  examine  person  baving  property,  etc.,  of  judgment  debtor.  M41. 

either  order  may  require  attendance  before  a  referee,  244)(2. 

reference  may  be  ordered  at  any  time,  2443. 

proceedings  upon  examination,  2444. 

referee  to  be  eworn,  2445. 

order  permitting  person  indebted  to  pay  debt  to  eherifl,  2446. 

order  requiring  delivery  of  money,  etc.,  to  sheriff  or  receiver,  2447. 

duty  of  the  sheriff,  2448, 
a  how  money  or  property  applied  to  pay  the  jadgment,  2449. 

balance  to  be  paid  or  delivered  to  judgment  debtor,  etc.  2460. 

judge  may  enjoin  traiiafer,  etc.,  of  property,  2451. 

mode  of  service  of  certain  orders,  2452. 
ri:  eorvice  of  a  warrant,  2453. 

r^.'  how  proceedings  discontinued  or  dismissed,  2454. 

costs  to  judgment  creditor,  2455. 
£.g  id.;  to  judgment  debtor,  etc.  3456. 

ij  disobedience  to  order  ;  how  punished,  2457. 

npon  what  judgment,  and  to  what  county,  the  execution  must  have  Ixsned. 
2453. 

in  what  county  judgment* debtor,  his  bailee,  etc.,  mnec  attend,  2459. 

no  person  excused  from  answering  on  the  ground  that  answer  tends  to  con- 
viction for  fraud,  2460. 

proceedings  when  judgment  is  against  joint  debtors,  2461. 

proceedings  commenced  before  one  judge  may  be  continued  before  another, 
■2468. 

cases  where  this  chapter  is  not  applicable  ;  what  property  cannot  be  reaohed, 
2463. 

when  and  how  receiver  may  be  appointed,  2464. 

notice  to  other  creditors  of  application  for  receiver,  2465. 
5  only  one  receiver  to  be  appointed  ;  former  receivership  may  be  extended,  2466. 

order  to  be  filed  and  recorded,  2407. 

when  property  is  vested  in  receiver,  2468. 

how  receiver  s  title  to  personal  property  extended  by  relation,  2469. 

county  clerk  to  record  order  for  receiver,  etc.,  penalty  for  neglect,  2470. 
V  receiver  to  be  subject  to  control* o^  court,  2471. 

on  decree  of  sun  ©gate's  court,  docketed,  etc.  2554. 

BUPREME  COURT— jurisdiction  and  powers  ;  designation  of  terms  ;  distribution 
of  business  among  the  terms  and  judges ;  attendants  upon  the  sittmgs  ; 
miscellaueous  provisions,  217-243. 

the  supreme  court  reporter,  244-250. 
»  stenographers,  251-262. 

is  a  court  of  record,  2. 

may  direct  county  clerk  to  destroy  papers,  21. 
i  seal,  27. 

to  examine  applicants  for  admission  to  practice,  56. 

may  suspend  or  remove  attorney,  67. 

attendants  upon  sittings  of,  93,  95,  242. 

removal  of  cause,    (See  Removal,  of  Causrs.) 

Justice  may  make  orders  in  county  court,  354. 

injunction  against  State  officer,  605. 

may  appoint  receiver,  713. 
*  majr  direct  transfer  of  money  in  court,  etc.,  to  guardian,  etc.  747. 

r  motions  where  to  be  heard,  709. 

justice  may  order  discharge  of  witness  arrested,  862. 

may  issue  snbpcena  on  deposition  to  be  used  without  the  State,  915,  917. 

place  of  trial  in.  991. 

additional  jurors  to  be  drawn,  1056. 

appeals  in  and  to,  regulated  in  detail,  1:309-1315  ;  1340-1355. 

may  entertain  application  of  guardian  of  infant,  etc.,  to  agree  to  partition,  1B90. 

application  to,  for  leave  to  sue  sheriff's  official  bond,  1880. 
^  RUDC  provisions  as  to  suits  on  other  official  bonds,  1886-1889. 

action  for  penalty  for  doing  act  adjudged  lawful  by  general  term  of,  cannot  bfl 
maintained  pending  appeal,  1961. 
»  justice  of,  may  issue  habeas  corpus  to  testify  when,  200&-2011. 

application  for  habeas  corpus  or  certiorari  to  Inquire,  etc.,  may  be  fnade  to ;  or 
to  JusUce  of,  2017. 
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when  auch  writ  may  be  made  returnable  before  another  judge,  2QS3.  ^ 

puualty  on  court  or  justice  for  refa«ing,  etc.,  habeas  corpus  or  certiorari.  2090. 

proceedings  on  return  of  writt  2031. 

juiitice  of,  when  to  take  bail  on  certiorari,  2046. 

when  justice  of,  may  iseoe  certiorari  or  habeas  corpus  to  inquire,  etc.,  without 
application,  2025. 

Justice,  or  court,  may  issue  warrant  to  bring  up  prisoner  about  to  be  re- 
moved :  proceeding?  thereon,  2054-3057. 

id.;  may  take  bail  pendin;;  appeal  in  habeas  corpas  or  certiorari,  2060-206S. 

at  what  special  term  of,  mandamus  may  be  granted,  2068. 

general  term  of,  may  grant  nmndamus  when,  2069. 

application  for  writ  or  ast^epament  oF  damages  must  be  made  to,  2104. 

certiorari  to  review,  etc.,  can  only  iasue  out  of,  except,  etc.  2123. 

petition  for  discovery  of  death  of  life-tenant  may  be  presented  to  specimJ 
term,  2302. 

has  juritfdiction  of  person  and  property  of  lunatic,  idiot,  andliabitnal  drunk- 
ard. 2320. 

duty  of  yuch  court,  exercising  puch  jurisdiction,    2321. 

application  for  appointment  of  such  committee  must  be  at  special  term,  2128. 

supplementary  proceedings  may  be  instituted  before  justice  of,  when,  2434.  m 

authority  of  officer  or  court,  to  act  as  surrogate,  in  case  of  disability,  is  csUb- 
lished  by  order  of  general  lerm,  2486-2491. 

justice  of,  may  act  in  surrogate's  absence,  on  petition  for  discoyery  of  prop- 
erty withheld,  2709. 

new  action  may  be  brought  in.  after  answer  of  title  fn  justice's  court,  2953. 

actions  and  special  proceedings  pending  in  maj^or's  court  of  Hudson,  and  r^ 
corders'  courts  of  TJtica  and  Oswego,  transferred  to,  8197. 

SURETY— to  undertaking  or  bond,  when  one  is  sufficient,  811. 
must  justify,  812. 

when  several  may  justify,  in  smaller  amounts,  813. 
may  recover  costs  of  suit,  against  prmcipal,  1916. 

(See  UNDERTAKiira ;  Bond.) 
action  against,  on  official  bond.    (See  Official  Bond.) 

SURPLUS  MONEY— arising  on  foreclosure  sale,  disposition  of,  1633. 

on  foreclosure  of  mortga;;e  by  adveitisemcnt,  to  be  paid  into  court ;  dispott* 

tion  thereof,  2404-2408. 
arising  on  sale  of  reul  property  of  decedent  for  payment  of  debts,  may  be  paid 

into  court,  pending  appeal,  2709. 
on  foreclosure  and  other  sales  ;  when  paid  to  surrogate,  2798. 
distribution  of  the  last-named  proceeds,  2799. 
disposition  of,  arising  on  sale  of  animals  straying,  etc.  3092-3094. 
distribution  of,  when  there  are  separate  owners,  3111. 

(See,  also,  Sale.) 

SURPRISE— relief  from  judgment,  etc.  724. 

SURROGATE— consent  of,  required  before  infant  can  bring  action  for  partition, 

1534. 
may  grant  leave  to  issue  execution  in  action  against  executor,  1825-1827. 
may  be  directed  to  issue  letters  testamentary,  by  judgment  in  action  to  estab 

lish  will,  18(53. 
action  npon  official  bond  of,  1886. 

habeas  corpus  to  testify,  in  proceeding  before,  by  whom  issued,  2009-8011. 
incidental  powers  of,  2481. 

surrogate  and  acting  surrogate  ;  their  official  designation,  2483. 

special  surrogate  ;  his  official  designation,  2483.  , 

vacancy  or  disability  ;  who  to  act  as,  2484.  j 

disqualification  of,  except  in  New  York  and  Kings  counties,  2485.  > 

id.;  in  New  York  and  Kings  counties,  2486. 

1)roof  of  authority,  2487. 
d.;  when  and  how  made,  2488. 
how  authority  superseded,  2489. 

proceedings  in  New  York  and  Kings  counties  regulated,  2490. 
id.;  transfer  of  proceedings  to  surrogate's  court,  2491. 
temporary  surrogate  ;  when  board  or  supervisors  may  appoint, 
id.;  compensation,  2493. 
id.;  acts,  etc.;  when  and  how  recorded,  2494. 
when  not  to  be  counsel,  etc.  2495. 
when  disqualified,  2496. 

disqualification  ;  when  objection  must  be  taken,  2497. 
books  to  be  kept  by,  2496,  2499. 
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papers  and  books  to  be  preserved,  2600. 

fo  report  fees,  8501. 

id.;  in  New  York  county,  2502. 

pupers  traiiijinitted  to  secretary  of  State  ;  expenses,  2606. 

clerks  ia  surrogate's  office,  2506. 

id.;  Burrogale  liable  for  acts  of  clerk  of  court,  2510. 

definitiou  of,  as  used  in  chapter  on  surrogate's  courts,  S514. 

sou  of,  not  to  practice  before  him,  2529. 

must  furnish  transcript  of  decree  for  money,  etc.  2558. 

must  issue  execution  to  enforce  decree,  2554. 

when  to  tix  amount  of  costss,  2559,  2561. 

additional  allowance  to  executor,  etc.,  may  be  granted  by,  256J3-3S6fti 

fee:*  of,  25G7. 

to  settle  case,  on  appeal  from  surrogate's  court,  2576. 

letters  must  be  signed  liy,  or  by  clerk,  etc.  2590. 

to  fix  amount  of  bond  of  executor,  etc.  2595. 

mubt  be  satisfied  of  genuineness,  etc.,  of  will  before  admitting  it  to  probate, 

2622. 
may  require  certain  circumstances  to  be  proved  before  admitting  probate, 

2622. 
when  sufiiciently  proved,  must  admit  will  to  probate,  2623. 
mut<t  determine  validity,  etc..  of  testamentary  provibions,  2624. 
decisiou  of,  on  probate  of  will,  2695. 
must  indorse  certificate  of  probate  on  will,  etc.  2629. 
must  retain  will  after  probate,  etc.;  return  of  same,  2635. 
who  may  issue  citation  for  discovery  of  property  withheld,  etc.,   in  caae  Of 

absence  of,  2709. 
is  included  in  the  word  *'  judge,"  as  used  in  this  act,  8313. 

lURROGATES'  COURTS-are  of  record,  2. 
seal,  27. 

appeals  have  preference  on  calendar,  791. 
surrogate  and  clerk  must  search  and  certify,  961. 
petition  for  leave  to  iss<ue  execution  after  death,  1881. 
general  jurisdiction  of,  2472. 
jurisdiciiou  of.  to  be  presumed,  2473. 
id.;  not  ios^t  by  defect  iu  record,  2474. 
effect  of  exercise  of  jurisdiction,  2475. 
exclusive  jurisdiction  o.f,  i47(). 

concurrent  jurisdiction  of  two  of  more  surrogates,  2477. 
jurisdiction  how  affected  by  locality  of  debts,  2478. 
id.;  in  new  or  altered  county,  2179. 
id.;  transfer  of  proceedings  to  proper  county,  2480. 
provisions  are  applicable  to  previous  wills,  ^^482. 
clerk  of  ;  how  appointed  ;  his  i>owers,  2509.  • 

id.;  surrogate  Habits  for  his  acts.  2510. 
clerk,  etc.,  not  to  be  appraiser,  2511. 
stenographer  for,  in  New  York  and  Kings,  2512. 
id.;  in  other  counties.  2513. 

definition  of  expressions  used  in  this  chapter,  3514. 
process  ;  how  executed  and  returnable  in,  2515. 

{)roceedings  to  be  commenced  by  citation,  2516. 
d.;  within  the  statute  of  limitations,  2517. 
persons  const itnting  a  class  ;  when  to  be  cited  ;  citation,  S619. 
contents  of  citation.  2519. 
citation  ;  how  served,  2520-2527. 
appearance  ;  how  made,  and  effect  thereof.  2528. 
special  guardian  ;  when  to  be  appointed,  2530. 
proof  of  service  of  citation,  subixena,  etc.  2532. 
written  pleadings  may  be  required,  2533. 
verification  thereof,  2534. 
publicaiion  of  citation,  etc.  2535.  2536. 

money  paid  into  court  and  securities  taken  ;  how  disposed  of, 
certain  provisions  made  applicable  to  surrogates'  coarts,  2538. 
te^lin)ony  of  aged,  sick,  or  Intirm  witness,  2539. 
id.:  in  another  county,  2510. 

stenographic  minutes  of  testimony  in,  to  be  bound,  2548. 
exceptions  upon  a  trial,  2345. 

surrogate  may  refer  questions  of  fact,  or  account,  2546w 
trial  By  jury  ;  when  onlered,  2547. 
\(i.;  how  reviewed.  2548. 
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BUltBOOATBS'  COVUTS-eontinued.  « 

appeal  from  order  thereupon,  2549. 
deflnition  of  **  flual  order  "  and  '•  decree,"  3560. 
decree  !«eUting  uu  accounr,  to  contain  nummary  thereof,  2551. 
decree  ur  order  ;  when  evidence  of  asBCts,  2553. 
decree  for  money  ;  liovv  docketed,  2553. 
enforcement  of  decree  by  execution,  2554. 
id.;  by  punishment  for  coutempt,  2555. 
definition  of  ••  order  ;"  how  enforced,  2556. 
costs ;  when  and  how  made  payable  ;  amount,'2557--2S61. 
additional  allowance  in  settling  accounts,  2562-2565. 
allowance  upon  sale  of  real  property,  2565. 
fees  of  appraiser  and  other  officcrt^and  of  witnesses,  2566. 
application  to,  for  new  bond  or  t^uretie^^  of  executor,  etc.  2597. 
jurisdiction  to  grant  ancillary  l^tterd  testamentary  or  of  adminiatnUoii,  269U, 

2690. 
proceedings  by  executor  or  administrator  to  discover  property  withtaeld,2706-2714. 
appeal  from.    (See  ArrEAL.) 
as  to  letters.    (See  Lettkrs  Testamentaiit  ;  id.;  of  Administbation  ;  id.; 

of  Guardianship  ;  Trustee.  Testamkntakt.) 
disposition  of  decedent's  real  property  for  payment  of  his  debts.    (See  Rjux.  , 

PROPERXr,  I>ISPOSITION  OP,  etc.) 

*    provisions  relating  to  a  testamentary  trustee.    (Sec  Trustee,  Testambntabt.) 
provisions  relating  to  a  guardian.    (See  Ouabuian.) 

accounting  by  executor  or  admluistniior,  guardian*  or  trustee.  (Sec  Account.) 
proceedings  by  and  against  executor  and  administrator.    (See  Ezboutor  akb 

Adxinistkatob.) 
as  to  revocation  of  probate  and  of  letters.    (See  Revocation.) 
hearing  in.    (See  Ukabinq  in  Surroqate's  Courts.) 

SURVEY— order  for,  when  may  be  made,  16«3. 
contents  and  service  of  order  for,  168:i. 
authority  of  party  under  order  for,  1684. 
fees  for,  8299. 

T. 

TAVERN— keeper  of.    (See  Innkeeper  ) 

TAX— payment  of,  to  be  directed  by  judgment  'or  sale  of  real  property,  16W. 
action  cannot  be  maintained  for  chattel  taseu  for  collection  of,  except,  etc. 
1690,  2919. 

TAXATION— of  cost  on  foreclosure  of  mortgage  for,  2403. 
of  costs  before  justice  of  the  peace,  3078. 
of  fees  of  certain  officers,  on  demand,  3287. 
certificate  of  judge  or  referee  is '  the  only  competent  evidence  on  tazation  of 

certAiu  costs,  3248. 
of  costs  ;  how  made  ;  allowance,  etc.  3262. 
id.;  notice  of,  3263. 
id.;  retaxatioD  of,  3264. 
id.;  review  ot,  3265. 
id.;  duty  of  taxing  officer,  S266. 
id.;  attldavit  as  to  disbursements,  8267.  '^ 

TAX  PAYER— may  bring  action  to  prevent  waste,  etc.  1925. 

TENANT— or  occupant,  must  be  made  defendant  in  action  of  ejectment,  ISflL  < 

provisions  in  action  of  ejectment  again>«t,  1504-1509. 

at  will,  for  years,  etc.,  may  be  removed  by  summary  proceedings,  2231.  *  j 

for  proceedings  in  such  case.    (See  Summauy  Proceedings,  etc.)  ] 

discovery  of  death  of  teuaut  for  life.    (2>ee  Discovery  of  Death  of  Lifi- 

tbnant.) 
of  particular  estate.    (See  Estate.) 

TENANTS  IN  COMMON— separate  "action  of  ejectment  maintainable  by,  1500. 
ouster  to  be  proved  ki  action  of  ejectment  between,  1515.  ^ 

when  action  of  eji'ctment  against,  may  be  severed,  1516,  1517. 
of  estate  of  inheritance,  etc.,  niuy  briu<^  action  for  partition,  1632-1537. 
court  may,  on  request,  direct  shares  in  partition  to  be  set  off,  to  be  held  as, 

1548. 
guardian  of  infant  who  is,  may  apply  for  i)artition,  1590-1593. 
action  for  waste  maintained  by ;  jiidgmcni  therein,  Ui5G-lG58. 
may  maintain  action  to  recover  just  proportion,  against  a  co- tenant,  10ltt» 

TENDER— regulated  in  detail,  731-734. 
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TERMS— do  not  limit  Begsion,  45. 

TERM— araonnt  of  costs,  as  term  fee  in  action,  3251. 
appointment  of  terms  under  existing  laws,  8353. 

TERRITORY  'What  is  incladcd  in  the  term,  as  ased  in  this  act,  8SS8. 

TESTE— of  writs  and  process,  28. 
mistake  or  omission  in,  24. 

TESTAMENTARY  TRUSTEE.    (See  TrUsteb,  Testamentary.) 

TESTIMONY— de  bene  esse,  of  aged,   etc.,  witness,  how  taken  in   snrrogata^a 

court,  2539. 
id.;  in  another  county,  2540. 

of  witness  in  surrogjute's  court,  how  authenticated,  2542 
id.;  stenographic  minutes  to  be  bound,  2543. 
of  witness  for  plaintiff  may  be  taken  on  application  of  defendant  for  adjoani- 

ment  of  trial  before  justice,  29G6. 
may  be  taken  by  commission  issued  out  of  N.  Y.  marine  court,  3171. 
taking  of,  by  commission,  in  justice's  court.    ^See  Commission.) 

TIME— general  regulations  respecting  time,  780-788. 

for  deciding  motion,  relating  to  provii*ional  remedy,  720. 

.enlargement  of,  in  mandamus  ])roceediugs,  2089. 

enlargement  of,  in  proceedings?  for  writ  of  prohibition,  2102. 

within  which  notice  must  be  published  of  application  to  court,  on  inqaiaitioii, 
etc.  211 -J.  ' 

of  service  of  notice  of  application  for  writ  of  certioran,  2128. 

for  return  to  certiorari  to  review  may  be  enlarged,  etc.  2133. 

for  appeal  from  order  or  decree  in  surrogate's  court,  2572. 

how  reckoned  upon  Buccessivc  letters  testamentary,  etc.  2593. 

provision  of  section  2593  not  applicable  when  temporary  administrator  ap- 
pointed ;  except,  etc.  2G82. 

JQMtice  of  the  peace  to  wait  one  hour  after  retarn  of  summons,  2883. 

withifi  which  justice  of  the  peace  may  issue  execution,  3024. 

for  appeal  from  justice's  judgment,  3046. 

for  service  of  notices  in  N.  \.  marine  court,  3161. 

for  answering  summons  in  that  court,  3165. 

for  service  of  copy  pleadings  in  that  court,  3166. 

for  non-acceptance  and  justification  of  bail  in  that  court,  316S. 

for  filing  decision  upon  trial  in  tbat  court,  etc.  3178. 

for  appeal  to  general  term  from  order  of  that  court,  3190. 

for  appeal  to  court  of  common  pleas,  from  general  term  of  that  court,  8196. 

words  "now,"  "hereafter"  and  "heretofore,"  apply  to  the  time  when  pro* 
vision  containing  tliem  takes  effect,  3343. 

when  chis  act  takes  effect ;  when  deemed  passed,  3355,  3356. 

TITLE- -expiration,  before  trial  in  ejectment,  of  plaintiff's,  1520. 

is  conclusively  established  by  judgment  after  trial,  in  ejectment,  of  Issae  of 

fact,  1524. 
Judgment  by  default,  etc.,  when  conclusive  of  plaintiff's,  1526. 
what  is  necessary  to  maintain  action  for  partition,  1532, 1533,  1537. 
of  parties  may  be  controverted  and  triud  in  partition,  1543. 
claimants  of,  in  real  property  may  be  made  defendants  in  action  for  dower, 

1598,  1509. 
barred  after  confirmation  of  sale,  in  dower,  1619. 
what  is  barred  by  judgment  in  action  to  determine   claim  to  real  property 

1645,  1646. 
on  sale  under  mortgage  foreclosure  by  advertisement,  2395,  2400. 
to  real  and  personal  property  when  vested  in   receiver  in  supplementary  pr»- 

ceediugs,  2468. 
when  such  receiver's  title  to  personal  property  extended  by  relation,  2409. 
of  purchaser,  etc.,  in  good  faith  from  heir,  etc.,  when  not  affected  by  sale 

for  payment  of  decedent's  debts,  2777. 
general  effect  of  conveyance  on  such  sales.  2778. 
of  purchaser  at  such  sale  not  to  be  affected,  etc.  2784,  2785. 
Justice  of  the  peace  has  no  jurisdiction  when  title  to  real  property  comes  ia 

question,  2863. 
antwer  of,  in  justice's  court,  2931-2958. 
of  bona  fide  purchaser  ut  stile  on  execution  injustice's  court,  not  affected  by 

constable's  default,  3030. 
\of  bona  fide  purchasers  before  levy  on  such  execution,  not  affected,  etc.  3030. 
\of  purchaser  at  sale  under  attachment  not  affected  by  restitution  ordered  oa 

reversal  of  JiHtice's  Judgment,  3058. 
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TVThE— continued. 

answer  of,  in  diotrkt  coart  of  New  York,  or  jastices^  court  of  Albany  or  of 

Troy,  3212. 
action  cunuot  be  maintained  in  diatrict  court  of  New  York  when  title  to  reaJ 

property  in  question,  3215. 
id.;  as  to  justices*  courts  of  Albany  and  Troy,  3223. 
cer'rfflcitte  as  to  costs  in  action  involving  title  to  real  property,  3248. 
of  iliis  act  stated,  3344. 

TOWN— action  for  cutting,  etc.,  trees  ;  damages  therein,  1G67, 1068.  • 
actions  against  officers  of,  1925-1931. 
venire  for  trial  before  justice  in  action  between  two  towns,  etc.  2992. 

TOWN  CLERK— copies  of  papers  as  evidence,  934. 
jury  lift  to  be  ffled  in  office  of,  1037. 

books  and  papers  to  be  deposited  with,  on  removal   of  justice  of  the  peace, 
3144^148.    (See,  also,  Cljsrk.) 

TRANSCRIPT— of  judgment,  1347 

of  record  may  be  certified  by  surrogate,  2481. 
of  decree  of  surrogate's  court,  filed  and  decree  docketed,  2563. 
of  judemeut  before  justice  of  the  ^-ace  ,  oocketiug  the  same,  9017. 
id.;  when  exocntion  may  isinuo  against  person,  3018. 
id.;  in  action  for  n chattel,  3019. 
id.;  in  action  aga|nst  joint  debtors,  30::20. 
id.;  docketing  of  such  judgments,  3021,  3023. 
id.:  justice  may  give,  after  expiration  of  teim,  3023. 
.  id.;  may  be  given  by  justice  who  is  an  innkeeper,  2866. 
of  judgment,  etc.,  to  be  furnished  by  ju8tH  e  of  the  peace,  3149. 
of  judgment  of  district  court  of  New  York  ;  docketing ;  execution  thereon,  8290L 
id.;  of  justice's  courts  of  A.'bany  and  Trc^  ;  docketing,  etc.  3225. 

IHANSFER— of  causes  of  action,  1909-1912 

of  action  before  justice  of  the  peace,  wit^Ai  term  of  oOice  about  to  exp|ra,  etc. 

3loO-3152. 

TREASON—action  of  ejectment,  when  real  property  forfeited  for,  1977. 
notice  of  object  of  i^uch  action  to  be  i..  w.iehed,  1978. 
when  unknown  claimants  may  be  made  defendants,  1979. 
effect  of  judgment  against  such  unknown  claimants,  1980. 
ail orney -general  must  report  recoveries  of  such  property,  1981. 
action  to  recover  personal  prope»ly  forfeited  for,  1982. 
id.;  must  be  in  name  of  the  peopJ^  1984. 

TREES— action  for  cutting,  injuring,  etc.  1667. 

when  treble  damages  recoverable  in  such  action,  1608. 

TRESPASS— trustee,  etc.,  holding  over,  etc.,  irf  guilty  of.  1664. 
holder  of  es^tate  in  remainder,  may  maintain  action,  for,  1666. 
action  for,  in  cutting  or  injuring  trees,  etc.  1667. 
summary  proceedings  against  person  trespassing,  2232. 

such  person  entitled  to  notice  to  quit,  before  such  proceedings  are  !iuitituted| 
when,  2236. 

TRIAL— issues  and  the  mode  of  trial  thereof,  963-981. 
the  place  of  trial,  982-991. 

exceptions,  cases,  and  motions  for  a  new  trial,  992^1007. 
trials  without  a  jury,  1008-1026. 

trial  jurors  except  in  New  York  and  Kings  counties,  1027-1078. 
qualifications  and  exemptions,  1027-1034. 
mode  of  selecting,  drawing  and  procuring  attendance,  except  in  N.  Y.  and 

Kings.  1035- 10C2.  -* 

mode  of  striking  and  procuring  a  special  jury,  and  of  procuring  a  foreign  jniy, 

except  in  N.  T.  and  Kings,  1063-1071. 
penalties  for  iion -attendance,  except  in  N.  Y.  and  Kings,  1072-1078, 
trial  jurors  in  city  and  couniy  of  N.  Y.  1079-1125. 
trial  jurors  in  the  county  of  Kiujjs,  1126-1162. 
trial  by  jury  ;  forraution  of  the  j^ury,  1163-1180. 
the  verdict.  1181-1189. 

miscellaniQus  provisions;  embracery  and  other  misconduct,  1190-1198. 
notice  of  trial,  for  adjourned  tern*.    34 
elsewhere  than  at  court-house,  37. 
of  issue  of  fact  coutinaed  beyond  term,  45. 

place  of,  of  actions  in  certain  courts,  supreme  court  may  change,  218. 
sheriff's  jury,  108.  ,      . 

by  court  or  referee  of  whole  issue  of  fact,  judgment,  how  taken  after,  lfll8> 
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of  Bubniission  of  controversy  without  action.  1281. 

by  jury,  of  issues  of  fact  in  action  for  partition,  1.'44. 

provisions  as  to,  in  ejectment,  are  applicable  to  action  to  determine  claim  to 
real  property,  1642. 

view  of  i)ropeirty  not  necessary  on,  in  action  for  waste  ;  when  may  be  made, 
etc.,  1659. 

copy  of  notice,  pleadings,  etc.,  to  be  f  nrnisliecl  court  on,  of  action  for  a  chattel, 
1725. 

in  action  to  annul  marriage,  1753. 

mode  of,  in  action  for  divorce,  1757. 

of  action  to  annul  corporation,  must  be  by  jury,  1800. 

of  certain  actions  by  the  jjeople,  muKt  b  •  by  jury,  19:;0. 

of  action  to  vacate,  etc.,  letters-patent,  by  jury,  1958. 

notice  must  be  published  before  trial  of  action  by  people  to  recover  property 
escheated  or  forfeited,  1978. 

of  is.sue  of  fact,  upon  alternative  mandamus,  2083 

of  issue  of  law  upon  general  term  mandamus,  2085. 

of  is.sues,  tow  raised   in  opi)Osition  to  insolvent's  application  for  discharge 
from  his  debts,  2167. 

of  opposition  to  insolvent's  application  for  discharge  from  his  debts,  2168. 
-  proceedings  in  such,  when  jury  cannot  agree,  2170. 

production  in  such,  of  insolvent's  Nvife,  2171. 

of  opposition  to  insolvent's  petition  for  exemption   or  discharge  from  im- 
prisonment. 2193. 

of  issues  joined  in  summary  proceedings  to  recover  x)ossession  of  real  prop- 
erty, 2247-2250. 

by  jury,  at  a  term  of  court,  on  application  for  roiumittce  of  lunatic,  etc.,  2327. 

id.;  before  commission  in  such  proceedlncs,  'jlJ'iH. 

proceedings  upon,  before  such  commission,  23:>1. 

id.;  by  jury  before  the  court,  2334. 

subject  of  Inquiry  on  trial  in  such  proceodin«rs,  2335 

on  submission  of  controversy  to  arbitration,  time  and  place  to  be  fixed;  notice 
of,  etc.  2368. 

before  court  or  referee  in  proceedings  for  voluntary  dissolution  of  corxjoration, 
2426. 

TRIAL  IN  SURROGATE'S  COURT— by  jury;  when  ordered,  2547. 
by  jury;  how  reviewed,  2548. 

by  jury  may  be  awarded  on  reversal  of  decree  in  probate  cases,  2588. 
of  contest  on  accouiitmg  of  executor,  etc.  2739. 
on  contest  of  account  of  testamentary  trustee,  2811. 

controversy  arising  on  hearing  in  proceedings  for  settlement  of  such  account, 
how  determined,  2812.    (Sec,  also,  Heaklng  ) 

TRIAL  IN  CERTAIN  COURTS  OF  CITIES— by  jury,  how  demanded  in  justice's 
court  in  Brooklyn,  3127 
in  N.  Y   marine  court,  after  arrest  in  certain  marine  causes,  3185,  3186. 

TRIAL   BEFORE   JUSTICE  OF    THE   PEACE— when  defendant  fails  to  appear, 

2988. 
when  justice  to  try  issue  of  fact,  2989. 
when  jury  may  be  demanded,  2990. 
venire,  2'.i91. 

Id.;  in  action  between  two  towns,  etc.  2992. 
delivery,  execution  and  return  of  venire,  2993. 
ballots;  how  prepared.  2994  <* 

drawing  jury  ;  talesmen;  new  venire,  2995,  2996,  2997. 
juror's  oath,  jury  to  hear  proofs,  2098,  2999. 
constable  to  keep  jury ;  his  oatlh  3006. 
rendition  of  verdict;  plaintiflfnot  to  be  called.  3007. 
jury  when  to  be  discharged  ;  new  venire,  3008. 
judgment  upon  such,  3014,  3015. 

before  justice,  when  new  trial  ordered  on  appeal,  3065. 
of  special  proceeding  relative  to  animals  straying,  3090,  3091. 
adjournment  of.    (See  Adjournment.) 
new  trial,  on  appeal  from  justice's  judgment.     (See  Appeal  fbom  Justice  of 

THE  i  EACE ;  New  Tbial.) 

TRIAL' JUROR— collection  of  fine  imposed  upon,  2293-2301. 
in  justice's  court,  who  may  be.  2991,  ^.992. 
id.;  venire  ;  Bummoning  ;  drawing,  etc.,  2993-2997. 
id.;  oath  of ;  mode  of  hearing  cause,  2998,  2999. 
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id.;  fine  to  be  irapoted  cb  defaolting,  S00&. 

fees  of,  in  courts  of  record  geDerally,  S313,  3316. 

deflniiion  of  as  u^ed  in  new  revieion,  3343. 

certain  provigions  apply  to  trial  in  criminal  cause,  3347. 

application  of  certain  provisions  ;  drawing  of,  S350. 

TBOY,  JUSTICES'  COURT  OF— applioatioa  in  sammkry  proceedingB  te  reeofw 
land  may  be  made  to  Jastice  of,  22M. 
service  of  copy  of  complaint  with  enmmons  ;  proceedings,  8207. 
id.:  and  proof  of  fervice,  3206. 

action  bow  commenced  ;  arrest ;  attachment ;  replevin,  3209,  3211. 
proceedings  when  title  to  real  property  is  in  question,  3212. 
appeals,  3213. 
effect  of  this  act  ::pon  jurisdiction  and  proceedings,  3214. 

TRUST- -what  property  held  in,  cannot  be  taken  in  creditor's  action  for  discovery 
etc.  1879. 
property  held  in,  when  exempt  from  supplementary  proceedings,  248X 

TRUST  COMPANY— excepted  from  provision  as  to  voiuntary  dissolation  of  cor- 
poration, 2420. 

TRUSTEE— of  express  trust,  defined,  449. 
id.;  may  sue  alone,  449. 

cannot  be  arretted,  except  for  personal  act,  556. 
money,  etc.,  in  court,  when  transferred  to,  747. 
povvero  of,  in  relation  to  6uch  raoneys,  etc.  749. 
death  of,  when  not  to  abate  action  bronght  by,  766. 
reference  on  appointment  of,  827. 

holding  over,  etc..  deemed  trespasser;  action  against,  etc.  1664. 
action  does  not  abate  on  death  or  removal  of,  1828. 
of  insolvent,  petitioning  for  discharge  from  debt  may  recover  penalty  fmn 

creditor  swearing  falsely,  2159. 
sncb  trustees  ;  how  nominated,  and  by  whom,  2175. 
wbat  estate  is  vested  in  such,  2175. 

proceedings  when  such,  refuses  to  give  certificate,  2179,  2180. 
under  assignment  of  insoivenc,  on  petition  for  exemption  or  discbarge  from 

iraprisoment.  2191. 
assiffnmentto  be  ordered  to^on  application  of  judgment  delAorfor  discharge 

from  imprisonment  on  execution  ;  effect  thereof,  etc.  2208,  2211. 
powers  and  duties  of  such,  2215. 

of  property  of  criminal  during  imprisonment ;  how  may  be  appointed,  2219. 
who  may  apply  for  such  appointment,.  2220. 
petition  and  proceedings  for  that  purpose.  2221-2230. 
proceedings  against,  to  compel  production  of  iifc-tenant,  2302. 
when  may  petition  for  dissolution  of  corporation.    (See  Dissolution  of  Cob- 

PORATION.) 

deposit  of  securities  to  reduce  penalty  of  bond  of,  2595. 
liubility  ou  bond  for  money  received  in  oi.Uer  capacity,  2596.     . 
security  tor  costs  ;  when  required  in  action  by,  3271. 
of  corporation.    (See  Director.) 
bond  of.    (See  Official  Bond.) 

TRUSTEE,  TESTAMENTABY-jurisdiction  of  surrogate's  court  as  to,  847S. 

grovisions  concerning  jurisdiction  of  such  court,  2473-2482. 
eflnition  of,  as  used  in  chapter  on  surrogates'  courts,  2514. 
additional  allowance  may  be  made  lo,  by  surrogate,  2562-2565. 
surrogate  may  direct  as  to  custody  of  property,  when  co-executors 

2602. 
id.;  application  of  article  relative  to  letters  to  such.  2610. 
revocation  of  letters  testamentary,  when  not  to  affect,  2688. 
petition  to  compel  payment  of  debt,  legacy,  etc.,  by,  2804-2806. 
surrogate  to  determine  controversies  ;  proportion  retained,  SB13. 
effect  of  decree  :  resignation  of  trust,  ^13,  2814. 
petition  for  security  from  testametary  trustee,  2815 
security  ;  bow  given,  2816. 
removal  of  tei^tameutary  trustee,  2817. 
appointment  of  successor,  2818. 

pruceedings  where  testamentary  trustee  is  also  execv^cr  or  administrator,  I 
application  of  this  title,  2820. 
as  t*  boud  of.    (See  Official  Bond.) 
«•  to  accouueiug  by.    (See  Account.^ 


J 
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U. 

UNDERTAKING— in  legal  procecdiDgs  geuerally  regulated,  729,  730, 810-816. 
for  jnil  liberties,  145-171. 
on  attachment,  640-710. 
on  arrest,  559,  660. 
bail,  575-581. 
on  injunction,  611-639. 

when  required  on  application  for  judgment  by  default,  1216,  1217. 
on  appeal  to  the  court  of  appeals,  1309-1812,  1326-1335. 
on  application  of  pai^tners  for  release  of  partnership  property  levied  npon, 

695,  696,  1414. 
to  be  given  when  claimant  succeeds  in  claim  of  title  to  property  levied  upon, 

1419. 
on  appeal  generally,  1309-1312. 
to  obtain  stay,  on  appeal  in  action  for  dower,  1616. 
to  require  sheriff  to  replevy  in  action  for  chattel,  1694, 1699. 
in  action  for  chattel,  when  defendant  reclaims,  1704. 
in  action  for  cha*.tel,  sureties,  how  and  when  to  justify,  1706. 
id.;  to  whom  to  be  delivered,  1703. 
on  second  and  subsequent  replevin  of  chattel,  1713. 

may  be  nquired  of  legatee  before  execution  granted  against  executor,  1897. 
onofter  of  secondary  evidonco  in  action  upon  lojjt  negotiable  paper,  1917. 
secnrity  not  required  in  action  by  people,  or  public  ofl3cer,  1918,  1990. 
must  be  tendered  on  service  of  habeas  for  pnsoner  in  custody,  2000. 
last  provisions  not  appUcable  where  writ  allowed  on  application  of  attorn«y- 

geueral  or  district-attorney,  2002. 
may  be  required  on  stay  of  proceedings  upon  issue  of  certiorari  to  review, 

2131. 
to  stay  warrant  and  execution  for  costs  in  summary  proceedings,  2254. 
to  stay  warrant  on  appeal  in  summary  proceedings,  2261,  2262. 
on  warrant  of  attachment  for  contempt ;  amount  of,  to  be  indorsed  on  war- 
rant, 2275. 
to  procure  dii«charge  Irom  such  warrant,  2277,  2279. 
may  be  required  of  judgment  del>tor  after  arrest  in  supplementary  proceeding. 

2440. 
to  perfect  appeal  from  surrogate's  court,  2577,  2578-2580. 
on  appeal  in  ease  of  death  of  adverse  party,  in  surrogate's  court ;  waiver  of, 

2575. 
deposit  in  lieu  of  ;  filing  of  ;  new  undertaking,  when  given ;  action  npon,  2576. 
on  order  that  additional  security  for  coi<ts  be  filed,  ^6. 
to  be  (led  on  order  requiring  security  for  costs,  3272,  8275. 

(See,  also.  Bond.) 

UNDERTAKING  IN  JUSTICE'S  COURT— to  procure  warrant  of  attachment,  S808. 
by  defendant ;  re-delivery  of  property  thereupon,  2911 
by  third  person  on  claim  of  property  attached,  2912. 
to  procure  replevin  of  chattel,  2920. 
for  defendant  to  reclaim  chattel,  2925. 
on  answer  of  title,  2952. 
given  inaction  for  chattel,  is  available  in  new  action  commenced  after  answtr 

of  title;  2957. 
to  procure  adjournment,  by  defendant,  2961,  2962. 
to  procure  discharge  of  defendant  from  custody,  ^ter  arrest,  2963,. 
of  defendant  to  procure  second  and  subsequent  adjournment,  2965. 
to  procure  stay  of  proceedings,  on  appeal  irom  justice's  court,  8050. 
how  filed,  etc.,  In  case  of  death,  etc.,  of  justice,  3052: 
to  obtain  new  trial  in  appellate  court,  on  appeal  from  justice's  judgment. 

8069. 
on  appeal  from  final  order,  in  proceedings  relative  to  strays,  8106. 

l/NDIRTAKING  IN  CERTAIN  COURTS  OP  CITIES— may  be  dispensed  with 

by   N.  Y.   marine  court  on  granting  order  of  arrest  in  certain  marine 

causes,  3177. 
of  defendant  on  bail  after  such  arrest,  3180-3184. 
liability  of  surety  on,  when   answer  of  title  interposed  in  Jaetices*  coort  of 

Albany  or  Troy  or  district  court  of  New  York,  3212. 
upon  granting  warrant  of  attachment,  or  order  of  arrest,  in  district  oonrt  of 

New  York,  8219. 

VVITSD  STATES— property  taKen  pnrsuant  to  statute  of,  etc,  oaaoot  be 
vied,  except,  etc.  16QP,  9919. 
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UKITED  STATBB—continued. 

prisoner  detained  by  virtae  of  mandate  of  court  or  Jadge  of,  not  entitled  to 

habeas  corpns,  S016. 
priBoncr  held  under  mandate  of  coart  of,  mast  be  remanded  on  halieas  corpaa, 

2032. 
legality,  etc.,  of  snch  mandate  not  to  be  inquired  into,  2084. 

Sroceediiigd  on  taking  lands  by,  2119. 
ebtor  to,  cannot  be  discharged  from  imprisonment  on  execution  npon  hia 
application.  2218. 
corporation  created  by,  is  domestic,  3343. 


UNKNOWN— persons  or  names,  how  designated  in  eniiimons,  451. 
defeudunt  in  partition  ;  notice  to  be  served  or  pnblished.  1541. 

Sarty  in  partition  mnst  be  mentioned  in  complaint,  1542. 
efendant.  costs  a^amst,  in  partition  ;  exocntion  therefor,  I5!€. 
defendants  in  partition,  protection  of  rights  of,  1572. 
absent  owners,  tibures  of,  after  sale  in  pzirtition,  how  disposed  of,  1582. 
compensation   to  equalize  partition  cannot  be  awarded  against  unknown 

parties,  1587. 
claimants  may  he  made  defendants  in  action  to  recover  real  property  escheated 

or  forfeited,  197U 
effect  of  judgment  in  such  action,  against  such  claimants,  1980. 
citation  lo  unknown  parties,  in  surrogates*  courts,  2518. 
service  upon,  party,  of  cit^Uiou  in  surrogates'  courts,  2523-2525. 
how  defendant,  whose  name  it;  ^iiiknowu,  is  designated  in  justice's  summoni, 

28&4. 
legacy,  etc.,  to  unknown  person  to  be  paid  into  the  State  treasury ;  clainu 
thereto,  2747. 

FSURPER— of  office,  action  by  attorney-general  against,  1948. 
proceedings  in  such  action  ;  trial.  1949,  1950. 

person  declared  entitled  to  office  by  judgment  may  assume  saidG,  1061. 
proceedings  to  compel  delivery  of  Ijooks,  etc.,  after  refasal,  1952. 
of  office,  (laniages  may  be  recovered  in  action  against,  1953. 
one  sucli  action  may  be  brought  aguiusr.  ^leveral  claimants,  1954. 
final  judgment  in  action  for  usurping  office,  1956.  i 

such  acticm  must  be  brought  in  the  nnme  of  the  people,  1984. 
judgment  for  costs  against,  in  favor  of  people,  may  be  collected  by  execnttM^ 
etc.,  wtien,  1987. 

USURY — assignment  of  cause  of  action  for,  1911. 

OTIC  A,  RECORDER'S  COURT  OF— is  court  of  record,  2. 

civil  jurisdiction  prescribed,  3196. 

pending  actions  to  be  t ran t^f erred  to  supreme  court,  8197. 

id.;  papers  to  he  transmitted  to  county  clerk,  3198. 

power  of  supreme  court  in  actions  so  transferred,  3199. 

proceedings  in  case  of  judge's  disability,  3200. 

eurvice  of  subpoena,  3201. 

jurisdiction,  etc.,  of  judges  in  certain  actions  net  affected, 

V. 

VARIANCE— between  pleading  and  proof,  539,  540. 
between  summons  and  complaint.  721. 
immaterial,  to  be  disregarded,  in  justice's  court,  2943. 

VENIRE— on  trial  before  justice  of  the  peace,  2991-20W. 
id.;  new  venire  in  case  of  disagreement  of  jury,  8006. 

VERDICT— general  rule  as  to,  1185-1189. 
may  be  received  on  Sanday,  6. 
defects  cured  by.  721. 

death  of  party  after,  not  to  stay  judgment,  763. 
in  action  for  a  wrong,  no  abatement  after,  764. 
not  to  be  rendered  against  party,  afler  death,  706. 
motion  to  set  aside,  etc.  990, 1000. 
motion  for  judgment  on  special,  1233. 
Id.;  on  verdict  subject  t*  opiaion  of  court,  1284. 
in  ejectment  mnst  state  amount  of  rent  in  arrear,  etc.  IMt. 
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id.;  mustdeticribe  distioct  property  recovered,  1618. 

id.;  must  c^peciry  plaiDtiff*s  estate,  when,  etc.  1519. 

id.;  where  plaintiff's  title  expires  before  trial,  1520. 

report  or  decision  m  notion  to  determine  claim  to  real  property,  whflK  MmA 

ant  claims  in  remainder,  etc.  1643. 
report  or  decision  in  action  For  chnttel,  what  to  statet  1726,  1728. 
etc.,  in  action  for  chattel  in  justice't)  coairt ;  .what  to  state,  2931. 
when  part  of,  may  be  remitted  in  N.  Y.  marine  coart,  3176. 
rendition  of,  in  justice's  court,  3007. 
party  may  remit  part  of  such  verdict,  8016. 

proceediDgs  on,  in  special  proceeding  in  jnstice^s  court  relating  to  strays,  8091. 
id. ;  in  favor  of  person  answering  ;  proceedings,  8096. 

f  URIFICATION— of  defence  not  Involving  merits,  required,  613. 
of  pleading,  when  necessary,  523. 
id  ;  effect  of,  524. 
id  ;  how,  and  by  whom  made,  525. 
id  ;  form  of,  5261 
of  connterclnira  merely,  527. 
of  pleading,  remedy  for  want  of,  or  defective,  528. 
of  answer,  defendant  when  not  excu!*ed  from,  529. 
of  answer,  in  action  for  divorce,  not  required,  1757. 

of  complaint  required  in  action  to  charge  judgment  upon  property  of  defend- 
ants jointly  indebted,  but  not  served.  1938. 
not  required  to  mandamus,  or  return  thereto,  2080. 
of  petition  of  insolvent  for  discharge  from  his  debts,  2151. 
of  petition  of  insolvent  for  exemption  or  discharge  from  imprisonment,  8181. 
of  petition  in  summary  proceedings  to  recover  laud,  2235. 
of  answer,  in  such  proceedings,  required,  2244. 
of  pleadings,  in  surrogate's  court,  2534. 

VfiSSEL— or  cargo,  attachment  of,  600-673. 

record  of  bill  of  sale,  mortgage,  as  evidence,  945. 

VIEW— of  premises,  in  action  for  waste,  when  and  how  made,  1659. 

writ  of,  abolished,  1687. 

VILLAGE— action    for  cutting,   etc.,   trees,  when  maintainable  by  ;    damamt 
therein,  1667, 1668. 
actions  against  ofticer  of  incorporated,  1925-1931. 

VOUCHERS— to  be  produced  and  filed  on  accounting  by  executor,  etc. ;  lost 
vouchers,  etc.  2734. 

presented  in  support  of  debt  against  decedent,  when  mubt  be  flled  in  surro- 
gate's office,  2758. 

k  be  produced,  etc.,  on  accounting  by  testamentary  trustee  ;  lost  vonctiers 
etc.  2811. 

id.;  by  guardian,  etc.;  lost  vouchers,  etc.  2850. 


W. 

WAGES— costs  in  action  for,  by  working  woman,  in  Justice's  conrt  In  Brook' rn 
8131. 
enforcement  of  judgment  of  certain  courts  in  favor  of  woman  for,  3221. 
costs  in  such  action  in  district  court  of  New  York,  3222. 

WABD.    (See  GtrAnniAN.) 

WABRANT— to  seize  chattel  in  action  to  foreclose  lien  ;   proceedlnsrs  therennoii. 
liSa,  1740.  *"  *^^ 

on  habeas  corpus  for  prisoner  about  to  be  removed  from  State,  etc.;  proceed- 
ings thereon,  2054-2057. 
to  put  petitioner,  in  summary  proceedings,  in  full  possession  of  hind,  2980. 
execution  thereof,  2251. 

when  and  how  snch  warrant,  etc.,  stayed,  2354,  2261,  2263. 
to  commit  for  contempt,  when  may  issue  without  notice,  2968. 
to  attach  offender  for  contempt,  when  to  issue,  2269-2272. 
effect  of  snch  warrant ;  execution  thereof,  2273-2279. 
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interrogatories  and  proofs  on  return  of,  2280. 

of  commvtmcnt  for  contempt  for  omis8ion  of  doty,  2285. 

0i*cond,  for  contempt  may  i{*9ne  when  accased  does  not  appear,  2288. 

for  collection  of  line  ;  to  wfaom  issued,  etci  2294,  2295. 

execution  of,  to  collect  fine,  2298,  2297. 

proceedings  for  new,  when  fine  not  collected,  2298. 

for  arrest,  in  supplementary  proceedings,  2437-2440. 

service  of,  in  su en  proceed! ugs;  how  made,  2453. 

in  surrogate's  court; ;  how  executed  and  returnable,  2515. 

requiring  delivery  of  money,  etc.,  to  executor,  etc.;  punishment  for  disobedi- 
ence of.  2714. 

to  compel  executor,  etc.,  to  make  and  file  inventory,  2715,  2716. 

may  issue  for  punishment  of  executor,  etc.,  for  disobedience  of   order  t« 
account,  2727. 

may  issue  for  punishment  of  testamentary  trustee  for  disobedience  of  order  to 
account,  2809. 

may  issue,  to  punish  enardian  for  disobedience  of  order  to  account,  2850. 

forpereon  charged  with  criminal  contempt  before  justice  of  the  peace,  ^172. 

of  commitment  thereon  ;  what  to  state,  2874.  < 

for  arrest  of  defaulting  witness  before  justice  ;  fine,  how  imposed,  etc.  2975. 

of  commitment  of  recusant  witness  in  justice's  oourt,  3001-8003. 

to  sell  animal,  found  straying  in  highway,  etc.  3091. 

in  snch  case,  on  decision  in  favor  of  person  answering,  3096. 

serrice  of,  issued  out  of  certain  local  courts,  3201. 

of  attachment.    (See  Attachment  of  Pbopbbtt  ;  id.;  ov  thi  TssMom,) 

of  arrest.    (See  Arrest.) 

'  (See  Contempt  ;  Mandate  ;  Fbocesb.) 

W  \STE— action  for  in  superior  city  court,  263. 

covered  by  damages  on  vacating  Injunction.  617. 

after  sale  of  real  property  on  execution,  1442-1445. 

stenographer  for,  1171. 

who  18  liable  to  action  for,  in  general,  1651. 

action  for,  by  heir,  devisee  or  grantor  of  reversion,  1668. 

id.;  by  ward  against  guardian,  1653. 

id.;  by  grantee  of  real  property  sold  on  execution,  1654. 

id.;  judgment  against  tenant  of  particular  estate,  1655. 

id.;  may  be  maintained  between  joint  tenants,  etc.  1656. 

id.;  when  plaintiff  may  elect  to  nave  partition,  1656. 

interlocutory  judgment  in  such  case,  1657. 

damages  may  be  deducted  from  defendant's,  share,  when,  etc.  1658. 

view  of  premises  in  action  for,  wiien  not  necessary ;  when  and  how  made, 

1059. 
defendant  how  restrained  from  committing,  1681. 
revocation  of  letters,  on  account  of.    (See  Revocation.) 

WIFE— may  release  to  husband,  inchoate  right  of  dower,  in  partition,  1570. 
maintenance  of,  in  action  for  divorce,  etc.  1759. 
id.;  inaction  for  separation.  1766. 
not  incladed  in  terra  "  next  of  kin,"  1870. 
non-resident   wife  of  insolvent  applying  for  discharge  from  debt?,  may  bm 

compelled  to  appear  on  trial,  when,  2171. 
of  criminal  may  apply  for  appointment  of  trustee  of  property  during  imprison* 

ment,  2220. 
criminars  property  may  be  applied  to  support  of,  2228. 
of  mortgagor,  when  barred  by  sale  on  foreclosure  by  advertisement,  289Su 
temporary  administrator  of  absentee  may  provide  for  support  of,  2677. 
may  proceed  against  executor,  etc.,  for  not  setting  apart  exempt  property,  27iO 
id.;  on  judicial  settlement  of  account,  2723, 
application  for  guardian  of  infant  married  woman,  2824. 
action  by  creditor  against  wife  of  deceased  debtor.    (See  Crebitob.) 
as  to  matrimonial  actions.    (See  Marriage  ;  Divorce  ;  Separation.) 

(See,  aljso.  Married  Woman.) 

WILL— limitation  of  action  to  establish,  382. 

when  action  to  establish,  may  be  brought,  1861. 

judgment  in  such  an  action,  that  will  be  established,  etc.  186^186^ 

proof  of  lost  or  destroyed,  in  certain  cases,  1865,  J867. 

action  to  establish  foreign,  relating  to  real  property  here,  1866,  1807. 

action  by  child  born  after,  oi  by  witness  to,  18i8. 
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receiver  may  be  appointed  to  succeed  deceased  executor  in  action  to  ectabUah, 

etc.  18G9. 
sale,  etc.,  of  real  property  of  infant,  etc.,  contrary  to  provisions  of  a  will  an 

prohibited,  2357. 
Jurisdiction  of  surrogate's  court,  24^2. 

copy  of  will  of  non-resident  to  be  sent  to  secretary  of  state,  25011 
definition  of,  as  used  in  chapter  on  Burrogates'  courts,  2514. 
witness  to,  not  disqualified  from  testifying  as  to  execution  of  will,  by  intMiil 

therein,  2544. 
question  on  probate,  on  revocation  thereof,  cannot  be  referred.  2546. 
decree  for  probate  of ;  how  far  suspended  by  appeal,  2583. 
decree  revoking,  etc.,  not  sayed  by  appeal,  2583. 
award  of  jury  trial  upon  reversal,  on  appeal  in  probate  cases,  8588. 
what  wills  may  be  proved,  2611. 
change  of  residence  not  to  affect  validity,  etc.  2612. 
application  of  last  two  sections,  2618. 
who  may  propound,  2614. 
yho  to  be  cited  thereupon,  2615. 
contents  of  citation,  2610. 
persons  not  cited  may  appear,  2617. 
witnestics  to  be  examined  ;  proof  required,  2618,  2619. 
absent,  etc.,  witnesses  to  be  accounted  for,  2619. 
proof  of  handwriting,  2620. 
proof  of  loRt  or  destroyed,  2621. 

probate  not  allowed  unless  surrogate  satisfied,  etc.  2628. 
possession  of  the  will  to  he  accounted  for,  2622. 
when  suflBciently  proved,  26:iJ3. 

validity  and  construction  of  testamentary  provisions,  2684. 
surrogate's  decision  on  probate,  26:^5. 
probate  ;  how  far  conclusive  as  to  personalty,  2626. 
id.;  as  to  realty,  2627. 
will  certified,  or  record  thereof,  may  be  read  in  evidence,  2629. 

recording  wills  proved  elsewhere  within  the  State,  2630.  

records  of  certam  wills  heretofore  proved  :  how  far  cvid-*Dce,  8681,  88881 

id.;  as  to  wills  of  real  property,  2633. 

index  and  fees,  2634. 

wills  to  be  returned  after  probate,  2636. 

when  letters  may  be  issued.    (See  Letters  Testambkt  >\MT.) 

letters  of  administration  with  will  annexed,  2643-2646. 

persons  interested  may  apply  to  revoke  probate,  2647. 

when  application  must  be  made,  2648. 

citation  thereupon,  V649. 

executor,  etc.,  to  suspend  proceedings,  2660> 

bearing,  2651. 

decree,  2652. 

notice  of  decree  of  revocation,  2653. 

revocation  of  letters.    (See  Revocation.) 

tesUi men tary  disposition  ;  what  law  governs,  2694. 

foreign ;  letters  ancillary.    <See  Lettebs  Testamenta*^.)       

recoi'dlog  wills  proved  m  other  states ;  effect  of  such  revoivt^  8708. 

copy  of.  or  of  record,  how  authenticated,  2704,  2705, 

appointing  guardian  must  be  admitted  to  probate  before  br  %*.t^,  2851. 

for  provisions  relating  to  such  guardian.    (See  GuaxUjUV  > 

as  to  trustn  created  by  will,  and  testamentary  trustees.    (Set  TBrmi  TWHtM 

mentabt  } 

WITHERNAM— writ  of,  abolished,  1688. 

WITNESS— rules  as  to  competency  of  witnesses,  828^838. 
administration  of  oath,  etc.  842-851. 
compelling  attendance  and  production  of  papers,  86^-869. 

(See,  also.  Depositions.) 
punishment  for  refusal.  8-14. 
detention  puniffhable,  14. 

before  sheriff's  jury,  attendance  and  examination,  lOS. 
id.;  fees,  how  taxed  and  paid,  109. 
objection  to  depot^ition  Uiken  at  trial,  883,  911. 
ifUij  be  subpoenaed  to  attend  before  referee,  1017. 

^ore  than  one,  required  to  establish  provisions  of  loit  Ql   tiMlro9<%  vU*  m 
VK^ka  cases.  18^ 


WmSfSSS^continued. 

to  will,  who  is  ealitled  to  ahare,  may  bring  Action,  1868. 
party  and  attorney  not  entitled  to  witness  fee^  wlien,  etc.  8S88. 
attendance  of,  before  arbitrators,  how  procared,  2370. 
either  party  may  produce  before  referee  in  sapprementary  proceedings,  S4I4 
fees  of,  general  ly^  3318,  3319. 

not  excused  from  answering,  in  supplementary  proceedings,  on  groand  tlut 
answer  tends  to  couYiction  for  fraud,  2460. 

WITNESS,  IN'  SUKROOATB'S  COUBT-^sarrcgate  may  issae  sabpoena  for,  in  or 

out  of  court,  24dl. 
testimony  of  aged,  sick,  etc.,  how  obtained,  2539. 
id.;  in  another  county,  2540. 

how  testimony  of  witness  authenticated,  25^.  n 

minatesof  testimony  of,  to  be  bound,  254aL 
not  disqualified  from  testifying  as  to  execution  of  will  by  interest  therein, 

2644. 
fees  of,  in  surrogate's  court,  same  as  in  sapreme  court,  2666. 
examination  of,  on  probate  of  will,  2618. 
proof  of  will  by  subscribing  ;  absence,  sickness,  disability  of,  to  be  accounted 

for,  2618,  2619.  • 

proof  of  handwriting  of  testator  allowed  in  such  case,  2630. 
punishment  for  refusal  to  be  sworn  on  proceedings  for  discovery  of  property 

withheld  from  executor,  etc.  2710. 
witnesses  may  be  produced  and  sworn  on  such  examination,  2711. 

WITNESS,  IN  JUSTICE  S  COURT— may  be  examined  by  plaintiff,  on  a^Joui- 

ment,  at  defendant's  instance,  2966. 
adjournment  when  attachment  li^sued  for  absent  witness,  8967,  2968. 
when  subpoena  may  issue  ;  how  served,  2969,  2970. 
attachment  against  defaulting  witness,  2971-2973. 
fine  for  refusing  to  appear  or  to  testify,  2974-2978. 
defaulting  witness  liable  for  damages,  2979. 
form  of  oath  of,  in,  3000. 

refuHing  to  be  sworn,  etc.,  may  be  committed,  8001. 
id.;  contents  of  warrant  and  Imprisonment  of  recusant  witness,  8008. 
id.;  trial  to  be  adjourned  till  witness  testifies,  etc.  ^X)3. 
id.;  competency  of  witness,  how  determined,  3005. 
may  be  examined  on  appeal  from  justice's  judgment  when  Justice  dies,  elc, 

before  return,  ^56,  3057. 
transfer  of  action,  when  justice  of  the  peace  is,  8151. 
fees  of,  3327. 

WITNESS,  IN  CERTAIN  COURTS  OF  CITIES— commission  to  take  testimimj 

of,  in  N.  Y.  marine  court,  3171. 
testimony  of,  by  commission.    (See  Coxxissiox.) 

WORKMAN— as  to  foreclosure  of  lien  of,  upon  chattel.    (See  Chattil.) 

WOMAN— arrest  of,  558. 

execution  against  person,  1488. 

damages  in  action  for  slander  of,  by  imputing  uncliasUtyj  1906. 

order  of  arrest  cannot  be  granted  in  civil  acuou  before  justice  of  the  peace, 

when  defendant  is  a,  2894. 
costs  in  action  by  working  woman  in  justice's  court  in  Brooklyn,,  tor  wsgm, 

3131. 
enforcement  of  judgment  of  certain  courts,  in  favor  of  woman,  8167,  ZSBSL 
costs  in  such  action  in  district  court  of  New  York,  8222. 

WRIT— form  and  requisites  of,  22,  23,  24. 

want  of  seal,  or  a  wrong  seal,  or  mistake,  etc.  24. 
failure  or  aajourument  of  court,  44. 
of  inquiry,  on  failure  to  i-eply  to  counterclaim,  516. 
of  inquiry,  when  court  may  direct,  to  ascertain  damages,  etc.  1^6. 
id.;  when  defendant  entitled  to  notice  of  execution  of  sucti,  1219. 
id.;  proceedings  on,  how  reviewed,  1232. 
of  ne-exeat,  abolished,  548. 
of  injunction,  abolished,  602. 
of  error,  abolished,  1293. 

of  mouiry,  in  action  for  waste ;  view  of  property,  etc  1659. 
certain  writs  abolished,  1687,  1688, 1983. 
for  provisions  applicable  to  State  writs.    (See  Statb  Writs.) 
for  provisions  applicable  only  to  particular  writs,    (jSee  the  titles  (4 
writs.) 


m  ths  SeeHotu.]  INDEX. 

Y. 

TBAJES— estote  for.    (See  Bstatb.) 

TOl^KERS.  CITY  COUKT  OP— is  of  record,  8. 

application  la  Bammary  proceedings  made  to  titj  jadge, 

JBrisdiction  in  civil  action  8208, 8204. 

inmmons,  where  may  be  eervod,  8205. 

jurisdiction  of  court  and  Judge,  how  affected  by  thia  act, 

wlWB  nos-retident  to  ILle  secority  for  coats,  81^  8969. 
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